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[SUPREME COURT.] 


ALL INDIA SERVICES ACT (LXI OF 1951), 
S 3%and Indian Police Service (Recruitment) 
Rules*(1954) and All India Services (Discipline 
and Appeal) Rules (1957)—Appellant included 
ın the Indian Police Service under the Recruit- 
ment Rules of 1954—No bar to the Central 
Government to make a rule under S 3 and 
includejhim in the Indian Police Service 103 
ANDHRA PRADESH GENERAL SALES 
TAX ACTI(VI OF 1957), S 2 (1) (n), Explana- 
ton TII—Obyect, effect and validity of—Whe- 
ther utlra vres the State Legislature—Contract 
of sale and contract of agency—Dıstınctıon 
between 64 
CENTRAL SALES TAX ACT (LXXIV OF 
1956) (as amended by Act XXXI of 1958), Ss 8 
(1) and 8 (2) (6) and Ss 13 (1) (d), 13 (3) and 13 
(4) (2) and R 10 (1) of the Central Sales Tax 
(Madras) Rules, (1957), R 10 (1) applies only 
to dealers in the State of Madras and not to 
delers outside State and therefore Proviso to 
R ro (1) inapplicable to purchasing dealer 
outs de State—Competency of State authorities 
to provide that a single declaration covering 
more than one transaction shall not be made 
underS 13 (3)and (4)—Validity ofsuchrule 18 


CIVIL PROCEDURE CODE (V OF 1908), 
S 11—Principles of res judtcata—If applicable 
to writ proceedings under Constitution of India 


.- 92 
CIVIL SERVICES (CLASSIFICATION, 
CONTROL AND APPEAL) RULES (1930), 
R 55—Rıght of the appellant under R 55 con- 
tinued under Art 314 of the Constitution— 
Enquiry under rules of 1955 no way deterımental 
to the appellant as compared with an enquiry 
under the rules of 1930 103 


CONSTITUTION OF INDIA (1950), Art 14 
—Andhra Pradesh General Sales Tax Act (VI 
of 1957), S 2 (1) (n) Explanation ZI—Whether 
violative of Art 14 64 
Arts 15 (1)aid (4) and Art 2g (2) and 
rules 4-A and 5-A of the Telangana and Andhra 
Rules and directions in respect of the President’s 
Scouts and Guide,—Reservation of seats for 
members of backward classes unde rules 4-A 
and 5-A of the Telangana and Andhra Rules— 
Caste determınıng factor—Validity of~Whether 
falls within exception under Art 15 (4)—Power 
of Courts to determine whether by making law 
fundamental right 1s infringed, 1s not excludez— 
Determmation on the materials placed before 
at—Test of validity of law hes not in the belief 
of the maker of law but in demonstration by 
evidence and argument before Courts that 
guaranteed rights 1s notinfringed 114, 


Art 15 (1) and 15 (4)—TInterpretation 
—Reservation, 1f could be based on caste only 
—Caste also a class of citizens—lIf caste as a 
whole, socially and educationally backward, 
reservation valid within the meaning of Art 15 (4) 
121 

Arts 32 and 226—Dısmıssal of a petition 
under Art 226 by the High Court—When will 
operate as res judicata —Fresh application to 
upreme Court for the same relief under Art 32 
—If barred 92 














CONSTITUTION OF INDIA (1950) —(Conid J) 


Art. 226—Whether transaction 1s sale or 
contract of agency 1s a mixed question of law 
and fact—Determination of in writ applıca- 
tion 








. 6 
Arts 226 and 136—Scope of appeal inde 
Art 136 wider than petition under Article 226 
—Appeal under Art 136, if can succeed even if 
no case 1s made out to issue a writ ofcertiorar: 134 


Arts 226, 132 and 133 (1) (c)—Special 
Leave application pendmg application under 
Arts 132 and 133—Appellant failing to men- 
tion the fact, but mentioning only the fact of 
dismissal of his application under Art. 226— 


No deliberate suppression of fact—Special 
Leave, 1f could revoked aa 


——Schs 7, List II, Entry 54—“ Sale of 
Goods *—Meaning GE Elemente oF transfer 
of property lacking ın any transaction—Com- 
petency of Legislature to ımpose tax 

CONTRACT ACT (IX OF 1872), 
Breach of contract—Measure of damages .. 34 
DOMESTIC ENQUIRY — The delinquent 
employees given by opportunity to defend 
himself at all stages—No disadvantage to the 
delinquent o employee—Adoption of the 
procedure of examınıng the delinquent first— 
If offen is the principles of natural justice 29 
EVIDENCE ACT (1 OF 1872),S 32 and (6 
—Scope —Statement regarding pe A a zao) 
—Admussibility under S 32 (5)—Statement 
to be admıssıble under sub-section (5) or (6) 
must have been made ante litem mortem 75 


———Ss 65, 90 and 101 to 103—Orıgınal will 
suppressed by one party—Certified copy of 
will produced by opposite party—Admussibility 
under S 65—Presumption of due execution 
under S go—lfand when can be drawn—Effect 
of admitting copy of well as secondary evidence 
—Onus of proof that testator was major and was 
competent to execute the will—On whom lies 


75 
HINDU ADOPTIONS AND MAINTENANCE 
ACT (LXXVIII OF 1956), Ss 5 (1), 12, 13 
and 14—Scope—Adoption to a Hindu—Ado- 
ption by a widow—Whether adopted to her 
husband also—Rights of adopted son—Restric- 
tion on his rights under proviso (c) to Ss 12 and 
13—Effect of 55 


——Ss 6 (x) and 9 (2)—Adoption deeg— 
Deed clearly mentioning that parents gave the 
child in adoption—Recitation that mother put 
her thumb mark in token of her consent— 
Validity of adoption 


ss 55 
HYDERABAD GAMBLING ACT (I OF 
1305-F), Ss 4,5 and 14 and Public Gambling 
Act (III of 1867), S 3—Gommon gamblıng house? 
—What 1s—‘‘ Members Club ”- When a com- 
mon gamblıng house .. 50 
INGOME-TAX ACT (XI OF 1922)—Capıtal 
or revenue expenditure—Business of supply- 
ing line and sand—Short term lease for 
removal of sand from specified areas of river- 


bed—Payment of lease money—Nature of 
expenditure we SN 





2 ; 


INDIAN INDEPENDENCE ACT (1947) 10 and 
11 (Geo VI,c 30), S ro—Effect on the services 
constituted by the Secretary of State—Appellant 
ceased to be a member of that service, but con- 
tinued to serve the Dominion of India and the 
Province of Bihar 103 
INDUSTRIAL DISPUTE—Gratuity scheme— 
Introduction of in a Jute Mull—Propriety— 
Matters to be takenınto consideration J00 
INDUSTRIAL DISPUTES ACT (XIV OF 
1947), S 2 (J)— Industry ?—Attrıbutes and 
tests of—Members clubs like the Madras 
Gymkhana club— If industry ? .. 6 
S 33 and the proviso to section 33 (2) 
(6)—Interpretation—The order of dısmiğsal— 
The point of tıme of passing such order—The 
order referred to 1s the order which comes into 
effect immediately—No question of the appellate 
authority, the working committee of Directors 
passing an order of dismissal 23 
——S 33 (2) and (3)—Interpretation and 
scope of the sub-sectıons—Rıght of the employer 
to punish his employee for misconduct under 
common law—Lumitation on the employer’s 
right during the pendency of the industrial dis- 
pute—Decision on industrial dispute—Effect 
on application for permission to dismiss the 
employee 134 
MADRAS EDUCATIONAL RULES, APPEN- 
DIX 17-A, GROUP YIL—Framıng of rules for 
for admission to medical colleges controlled by 
Government—If ın consonance with the Uni- 
versity Act and Rules framed thereunder 121 


Appendix 17-A, Group III, R 8— 
Districtwise allocation of seats for the socially 
and educationally backward classes—Provision 
for ‘nativity claimed’ inform of application, if 
a camouflage for discriminating on the ground 
of place of birth 121 


‘Appendix 17-A, Group III, R 8—D Je 
trictwise allocation of seats for the socially 
and educationally backward classes—R 8, if 
violative of Art 14 of the Constitution . 121 


MADRAS ELECTRICITY ACT (TAXATION 
ON CONSUMPTION) ACT (QV OF 1962), 
S 12—Validity—If hit by Art 14 of the Consti- 
tution 92 


MADRAS ESTATES LAND ACT (I OF 1908), 
S 3 (2) (d) (as amended by Madras Act IL of 
1945) and S 3 (19)—Question whether grant 
in inam 1s a whole village or less than a whole 
village—To be decided with reference to facts 
of each case—Estate — Whether Orathur 
Padugaı an estate 83 


Ss 3 (16) (b) and (61), 6 and 185—* Pri- 
vate Land” and “ Ryotı Land ”—Test to de- 
termine 83 


MADRAS GENERAL SALES TAX ACT (1) 
OF 1959), Ss 2 (d), 2 (g), Explanation 2 (n) 
and 3—Madras Co-operative Societies Act 
(VI of 1932)—Co-operative society supplying 
to 1ts members refreshment for price—No profit 
motive—Whether dealer withn S 2 (g)— 
Whether Explanation to 2 (g) ultra mres the State 
Legislature—Property m refreshments vested 
ine the society—Whether transaction amounts 
to sale and 1f so taxable 68 
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MADRAS HINDU RELIGIOUS ENDOW- 
MENTS ACT (II OF 1927), as Amended by 
Act V of 1944 and Act (X of 1946), S 44-B— 
Object and applicability of—Resumption of 
lands under S 44-B (2)—Grant of permanent 
lease by ınamdar— Whether lands can be re- 
sumed—Lunitation for mutation of proceedings 
under S 44-B (2) 127 


MOTOR VEHICLES ACT (IV OF 1939} 
as amendment by Madras Act (III OF 
1964), S 48 (3) (xx)—Effect of amend- 
ment—Permit granted before the amending 
Act—Condition specified in S 48 (3) (xxz), 
as amended, if should be deemed to be 
attached to permit—Variation of route relating 
to such a permit—Applicability of restriction 
regarding 24 kilometres 38 


MADRAS MOTOR VEHICLES RULES, rule 
208—Scope  . 38 


“ RUMMY ”—If wholly a game of chance 50 


SALES OF GOODS ACT (III OF 1930), S 4 
See Andhra Pradesh General Sales Tax Act 
(VI of 1957) 64 


Ss 54 (2) and 18—Rıght of re-sale under 
S 54 (2)—When arıses—Contract for sale of 
unascertained goods—Property m goods when 
passes to buyer 34 


SUCCESSION ACT (XXXIX OF 1925), Ss 
59 and 61—Execution of will—Testator physi- 
cally weak and in adelerious state of mind 
at the tıme of execution—Sjow w ıtted and below 
the average level of intelligence and under- 
standing—Propounde: taking prominent in part 
execution of will and having considerable 
influence over testator—Whether will executed 
= a sound and disposing state of mind—Validity 
o 109 


TRANSFER OF PROPERTY ACT (IV OF 
1882), S 106, 111 (4) and 113—Termmation 
of tenancy—Notice by the tenant—Acceptance 
by the landlord—Withdrawal of the notice by 
the tenant—Effect—Tenancy, if stands deter- 
mıned—Notıce not complying with S 106 but 
accepted and acted upon by the landlord— 
Effect 42 


TRUSTS—Contribution at the tıme of founda- 
tion of a trust by the donors —Donors, if joint 
founders of trust—Maıntaınabılıty of suits for 
removal of trustee or for settlement of a scheme 
—Grounds of 95 


WEST BENGAL PREMISES RENT CON- 
TROL (TEMPORARY PROVISIONS) ACT 
(XVII OF 1950), Ss 2 (11), 12 (1) and 13 (2)— 
Interpretation—Statutory tenant—Meaning of 
—If could clam the right and interest of a con- 
tractual tenant under the Act 42 


WILLS—Interpretation of—Property beguca- 
thed to two persons jomtly—Legatees—If would 
take the same as ‘joint tenant’ or ‘tenants ın 





common ? 61 
WORDS AND PHRASES —“ Class ” 114 
“ Gowle ” 127 








Iruwaram, Padugaı, Pannı, Kambattam, 
Sir, Khas and Thottam—See Madras Estates 
Land Act 83 
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(HIGH COURT.) 


ADVERSE POSSESSTON—What constıtutes— 
Agreement of sale—Vendee ın possesston—pursu- 
ant to such agreement—Execution of convey- 
ance postponed—Whether vendee’s possession 
adverse 574 


BOARD’S STANDING ORDER, Order 155 
(12), SUB-PARAGRAPH (1) AND (II)—Inter- 
pretation—Appointment of close relations 
(brothers-in-Law) as village headmen of adjacent 
villages—If barred under Board’s Standing 
Order 155 (12) (1) 305 


CIVIL PROCEDURE CODE (V OF 1908), 
S g—Commıssıoner of Police and refusing to 
renew licence to run cinema theatre on the 
ground that applicant was not ın lawful posses- 
sion of the theatre—Remedy of aggrieved party 
—Ifcan file civilsuit to establish hisrights 233 


——S g—Order of Magistrate under S 517, 
Criummal Procedure Code, ordering confiscation 
of goods—Civil suit for recovery of the goods 
by person claiming to be the real owner— 
Maıntaınabılıty . 586 


S g—Ouster of jurisdiction of cıvıl Court 
—When can be inferred 463 


———s g and 11 and the Madras Estates 
Land Reduction of Rent) Act (XXX of 1947) 
(as amendel by Act XXIX of 1956), S 3-A 
(4) (6)—Madras Estates Land Act (I of 1908) 
—Jurisdiction of Court —Res judicata —Deter- 
mination of—Suit lands held to be panna. by 
Tribuanl under S 3 (a) under Act XXX of 1947 
—Under S 3 (4) (b), Tribunals finding final— 
Not liable to be questioned ın any Court of law 
—Writ petition against that order—In the 
meanwhile suits by landlord for rents—Decreed 
—Pending appeal, writ petition dismissed 
observing petitioner’s proper remedy ıs to insti- 
tute suit—Effect of—Whether determines ques- 
tion regarding civil Courts jurisdiction— 
Whether amounts to res judicata—Civil Court’s 
jurisdiction to determine nature of tenure .. 367 


——-S 47—Scope—Mortegage decree— Decree 
holder taking ım execution, land not included 
in. decree—Judgment debtor must apply under 
S 47—Separate suit imcompetent—Conver- 
sion of suit into application under S 47—Dıscre- 
tion of Court - 472 


———S 47, and 146 and O 21, R 16—Appli- 
cabılıty of—Properties, subject-matter of suit, 
bequeathed under a will, by decree-holder— 
No reference to the suit—Execution petition by 
legatee—Maıntaınabılıty of—Applicability of 
exact provision—Jurisdiction of executing Court 
to determine genuineness of will 610 


———S 47 and O 21, R go—Order dispen™ 


sing with furnishing of security—Affects rıght 
of parties—Appeal competent 377 





CIVIL PROCEDURE CODE (1908) —(Contd.). 


——S 47, O 21, Rules go and 92, O 43 
and O 47—Mortgage decree—Decree holder 
purchaser—Petition to set aside sale—Court, 
without giving notice to the applicant before 
passing order, directing applicant to furnish 
security—Whether justifiable —Application for 
reviewing the order—Application allowed— 
Security not demanded—Appeal against this 
order—Whether mamtainable—Interference ın 
appeal 377 
——— 51 and O 21, R 46—Attachment of 
shares—Shares in the custody of Judgment- 
debtor—Judgment-debtor residing within the 
jurisdiction of executing Court—Place of busi- 
ness of company outside jurisdiction of executing 
Court—Jurisdiction|of executing Court to order 
attachment of shares—Situs of shares 634 


——Ss 73 and 151 and O 39, Rr 1 and 2— 
Scope—Inyunction, ıf could be issued, even 1f 
the case does not fall under O 39—Limitations 

544 
——S 80—Sut against Commıssıoner func- 
tioning under the Madras Hindu Religious and 
Charitable Endowments Act, 1959—Notıce under 
S 80—Necessity 41 


S 100—‘Cultivating tenant”—Finding 
—Not supported by any evidence—Interference 
in Second Appeal . go 
—— Ss 105, 108 and O 21, R go—Scope 
and applicability of—Sale of property ın execu- 
tion of mortgage decree—Petition to set aside— 
Application to dispense with furnishing security 
—Application of proviso to O 21, R go to 
mortgage decree—Dismissal of application— 
Direction to furnish security—Propriety of— 
Exercise of discretion when proper— 
Security msufficient—Dismissal of petition to 
set aside sale—Appeal against—Validity of 
order dismissing application to dispense with 
security, whether can be challenged ın the appeal 
preferred against order dismissing petition to set 
aside sale—Security demanded earlier to admıs- 
son of petition—Subsequent admission of 
petition does not take away Court’s jurisdiction 
to test security 266 


———S 115—Finding of fact—Interference ın 
revislon—Scope 490 
——S 115—Powers of the High Court under 
—Substantual justice done by the Court below— 
Interference—If warranted 164 


O 8-A—‘Indemnity’—Meaning of— 
Impleading the father of the plamtiff and the 
second defendant for not having given credit to- 
the amounts paid—If permissible under 12 


O 20,R 12—Suit for partition, separate 
possession and mesne profits—Prelimmary decree 
providing for ascertainment of mesne profits— 
Final decree not providing for mesne profits— 
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«CIVIL PROCEDURE CODE (1908)—(Cortd). 


Whether ıt 1s open to Court to ascertain mesne 
profits and pass another final decree 282 
——O.21,R 35 (2)—Purchase of an undivi- 
ded share ın joint family propertym Court 
auction—Purchaser getting symbolic delivery— 
Effect of Whether interrupts adverse posses- 
-sion . 103 
O 21, R g2 read withO 43 (1) (J)— 
Appeal, when lies 377 
O 21,R 103—Obstruction to the execu- 
tion of the order of eviction—Application for 
removal—Summary dısmıssal—Faılure to file 
the suit within a year under O 21, R 10g— 
Suit for recovery of damages for use and occupa- 
tion of suit house—Reliance on—Surt, 1f mam- 
tamable—Recitals ın the settlement deed— 
Properties covered by 1t—If self-acquired pro- 
perties of the settlor 284 
O 22, R 3—Death of sole plaıntıff— 
“Deed of settlement conferring a life interest on 
the plaintiff—Suit to recover possession from 
alienee defendants and future profit—Son of 
plaintiff ımpleaded as defendant—Status of 
son questioned by defendants—Issue kept open— 
Dismissal of suit and pendency of appeal—Death 
of plamtiff—Transposition of son as legal re- 
-presentatıve and not as remainderman under 
the deed—No objection by defendants—Decree 
for possession and future profits, 1f can be passed 
—Practice - 622 
O 32, R 15—Appointment of a next 
‘friend to person incapable of managing his affairs 
—Duty of Court—Necessity of a judicial enquiry 
—Appointment of next friend to deaf and dumb 
-person without any enquiry—Legality . 150 
O 34, R 6, and Limitation Act (IX of 
1908), Art 181—Application for personal 
decree—Lımıtatıon 604 
O 41, R 23 (Madras)—Scope—Remand | 
runder—When justified—‘‘In the interests of 
justice”—Meaning of 548 
O 44, R 1 (2)—Scope—Applıcatıon for 
leave to appeal in forma pauperts—Court issuing 
notice to respondent without rejecting the applı- 
cation—If can, after hearing the respondent, 
dismiss the application under R 1 (2) 352 


“CONSTITUTION OF INDIA (1950), Art 14 
—Egualıty clause—Income-tax Act—Returns 
filed by assessees before the commencement of 
the new Act and returns filed after such com- 
mencement—Valid and gjustıfable classifica- 
tion 451 

Arts 19 and 31—WNotification under S 4 
(1) of the Land Acquisition Act—Compliance 

with—Individual notice to the owners—Con- 

structive notice IZI 

Art 20 (2)—One department of the 
Government punıshıng the Government servant 
for an offence and another department proceed- 
ing against hım for the same offence—If opposed 

ito Art. 20 (2) of the Constitution 443 


Art 226—Dısmıssal of public servant not 
contrary to rules—High Court cannot interfere 
merely because punishment is severe . 226 


—e——AÂrt 226—Point raised for first tıme ınvol- 
ing decision on disputed facts—Not allowed to 
“be urged m writ petition 
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CONSTITUTION OF INDIA (1950)—(Contd-) 


Art 226—Proceedings under—When 
would be available against a statutory corpora- 
tion ım regard to proceedings agamst its em- 
ployee 21 








Art 299—Requirements under—Could 
be found satisfied ım correspondence relatıng to 
contract 359 
Art 299 and Contract Act (IX of 1872), 
S 7o—Agreement to purchase machinery, by 
State, through its officers—Contract not in 
wrrüng—Valıdıty of—State taking machınery 
and using ıt for a considerable period—Whether 
State bound by contract = 596 
CONTRACT ACT (IX OF 1872), S 23— 
Past cohabitation amounting to adulterous 
intercourse—If good consideration for a promise 
to pay 153 
Ss 73 and 176—Legal incidents of a 
pledge—Promısor pledging savings bank pass 
book as security for due performance of contract 
—Breach of contract by promisor—Promisee 
1f can forfeit the deposit without proof of damages 


359 











S 74—Agreement to convey properties— 
Initial amount deposited by vendee with vendor 
—Ifmere advance or deposit for due performance 
of contract—Determınatıon of—Criterion 490 
S 202—Power-of-attorney — Incidental 
creation of interest ın the subject-matter ın 
favour of the agent—Agency, if an irrevocable 
one—Principal’s right to revoke the vakalat 
given by his agent . 74 


GO-OWNERS—Prescıptıon of title by one 
co-owner——Ouster .. 639 


GOURT-FEES ACT (VII OF 1870), S 11— 
Application for the ascertaınment of future 
mesne profits under O 20,R 12, Civil Procedure 
Gode, and final decree thereon—Final decree 
with the direction for payment Court-fee with 
tıme specıfied—Dısmıssal of the petition for 
non-compliance—Final decree on later applica- 
tions with the direction for payment of Court- 
fee before executing the decree—Prior order 
dismissing the application for final decree, ıf 
has become final , 164 


CRIMINAL PROCEDURE CODE (V OF 
1898), S 148 (3)—Costs under—If can be 
awarded subsequent to the passing of the original 
order under S 145, Criminal Procedure Code 

526 


S 1g0—Commussioner of Police passing 
final orders referrmg the complamt given to the 
police as mistake of fact—If operate to bar a 
complaint before a Magistrate having jurısdıc- 
tion—If an abuse of process—Practice 321 


Ss 226 and 227—Charges framed by the 
committal Gourt—Power of Sessions Court to 
add to or alter, before commencement of trial 
.. 532 


S 228—Evidence given under—If sub- 
stantive evidence, not requiring corroboration 
—Evidence given in the committal Court not 
adhered to by the witness ın the Sessions Court. 
If could be used to corroborate a retracted con- 
fession—Conviction under S 302, Indian Penal 
Code 515 
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CR P. CODE (1898)—(Contd.) 
S. 236—Two charges one under S. 420 
Indian Penal Code and another S. 409 
Indian Penal Code—If can co-exist 589 
S 549—Person subject to Indian Army 
Act—Conviction and sentence—Magıstrate not 
knowing the accused to be a serving sepoy— 
Procedure followed by the Magistrate, if lable 
to be quashed 534 
——— 561-A—Inherent jurisdiction under— 
When can be invoked - 589 
‘CRIMINAL TRIAL—Civil Proceedings—If 
bars institution of crimmal proceedings 589 
CUSTOMS TARIFF GUIDE, SCH I, 
Items 48 (c) and 72 (3)—interpretatıon— Sılk 
Boltmg Cloth’—If formed the component part 
of a machmery specially adopted for the purpose 
374 
DEED OF RELEASE—Interpretation of . 411 


DEFENCE OF INDIA RULES—Part XII-A 
-—Gold,Control Rules, 126-P (2) and (w) and 
(iv), 126-P (2) (11)—Interpretation—Meanmg of 
“acquire Petition m possession of contra. 
band gold as a carrier but convicted for acquir- 
ang contraband gold—Conviction, if sustamable 
528 

DOMESTIC TRIBUNAL—Proceedings of— 
Rule of natural justice—Failure to give a fair 
opportunity to the party agaist whom enquiry 
ıs conducted— When liable to be quashed 21 
EMPLOYEES PROVIDENT FUND ACT 
(XIX OF 1952), Ss 1 (3) and 16—Original 
rıntıng press under the Provident Fund 
Scheme Petitioner purchasing the Press 
from the person who purchased ıt during 
st windmg up m liquidation—The latter 
not a member of the scheme—Petitioner em- 
ployıng new workers—Petitioner’s press if an 
infant mdustry entitled to protection under 
S 16 16 
EMPLOYEES’ STATE INSURANCE ACT 
(XXXIV OF 1948), S 2 (9)—Handloom and 
powerloom factoxy—Woikmen employed on 
piece rate basis—If ‘‘ employees” as to attract 
provisions of the Act—Test to determme . 436 


ESTATES (ABOLITION AND CONVER- 
SION INTO RYOTWARI) ACT (XXVI OF 
1948), Ss 18 (4), 18 (6) and 21—Petitioner 
claiming the disputed land as constituting front- 
age to his house and not as part of the street 
poramboke—Appellate survey officer upholding 
has clam, but refusing to alter the boundary 
accordingly—What remedy, 1f any, available to 
the petitione: under the Act IJI 
EVIDENCE ACT (I OF 1872}—Burden of 
proof—See MADRAS PORT TRUST ACT 
(II OF 1905), Ss 39 and 40 497 
S 32 (5)—Reliance on the statement 
of the deceased person relating to the existence 
of relationship by blood—Absence of ındepen- 
dent evidence to that effect—Statement, if a 
~_ relevant fact - 487 
——— 45—Opinion of handwriting expert— 
Defendant ın cıvıl suit applyıng for examination 
of documents by a named expert—Court can- 
not compel hım to accept an expert of plamtzff’s 
choice—Sending of orıgınal documents in the 
custody of Court to handwriting experts depre- 
<iated—Proper procedure mdicated 
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EVIDENCE ACT (1872)—(Conid.} 

——S. 114—Presumption of marriage—Coha- 
bıtatıon between man and woman for long tıme 
—Conclusiveness—Presumption regarding per- 
formance of requisite ceremonies pġ -- 411 
———S 114 (Ulustratıon E)—Publıc records— 
Mamtained ın the ordmary course—Official 
acts regularly and correctly performed—Pre- 
sumption—Delivery warrant and attakshi— 
Possesston—Presumption .. 224 
S. 124—Prıvıleged documents—Produc- 
ton of—Who can claim privilege -+ 393 
FOREIGN EXCHANGE REGULATION ACT 
(VII OF 1947), Ss 5 (1), 23 (1) and 23(0).. 539 
FUNDAMENTAL RULES OF THE MADRAS 
GOVERNMENT, R 56—Age of retirement of 
Government servant fixed at 55 excepting 9 
categories of services—Death of officers and 
technical services—Classification, 1f could be 
sustained under Arts 14 and 16 of the Constitu- 





tion of India (1950) 140 
GENERAL CLAUSES ACT, (X OF 1897), 
S6 ++ 451 


HINDU LAW—Jomnt family—Blending—Scope 
of—Release or renunciation by coparcener— 
Effect of—Division ın status—When effected. 411 


Jomt family—Mamtenance—Decree for 
maintenance obtained by wife of manager of 
joint family ın a suit filed against hım—Gharge 
created joint family property—Valıdıty—If 
binding on coparceners not made parties to suit 








—Subsequent partition among members— 
Effect 569 
‘Mitakshara—Succession—Plea of the 


existence of the custom of Pathinz Bhagam— 
Custom manifestly different from the general 
Hindu Law—Absence of satisfactory evidence— 
Judicial notice of the custom—GCustom if and 
when proved - 94 
‘Pious obligation rule—Dıscharge of the 
father ın insolvency proceedings—Discharge, if 
puts an end to lıabılıty of sons ın respect of 
debts due and paybale by the father 542 
HINDU SUCCESSION ACT (XXX OF 1956), 
S 14 (1) (6)—Reversioner consenting to an 
alienation by the lımıted heir and joming the 
execution of the deed of settlement—S. 14 (1) 
if attracted 487 
INGOME-TAX ACT (XI OF 1922), Ss 52, 

53 451 
INCOME-TAX ACT (XLIII OF 1961), Ss 

277, 297 (1), 297 (2) (a) 451 
INDIAN TRADE MARKS AGT (V OF 1940), 
S g(1) @—‘ Invented word *.—Meanıng of— 
“Blotex ” 1f an mvented word—Comed word 
fallmg under S g (1) (o) of the Act 14 
INDUSTRIAL DISPUTE—Contract labour 
system—Introduction of in the sphere of chasis 
delivery work of a passenger and lorry chasis 
manufacturer—Whether Justified 189 
INDUSTRIAL DISPUTES ACT (XIV OF 
1947), S 10—Reference under, of dispute affect- 
ing a large number of workers—Valıdıty of jf 
can be questioned on the ground that ıt was 
not made at the instance of a representative 
body . IN 
———s 10 (1) and 12 (5)—Scope—Govern- 





48 í ment declnmg to refer industrial dispute for 
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INDUS. DISPUTES ACT (1947)—(Contd.) 


adjudication after consideration of conciliation 
report—If can by a subsequent order refer the 
same dispute for adju j1cation—Right of manage- 
ment to be heard - 479 


S 10 (4)—Duty of tribunal to confine 
itself to points referred 186 
——S 25-FFF—Closure compensatıon— 
Workmen receiving, ın full settlement of their 
claims, lesser amount than what they were entitled 
to—If estopped from claiming full statutory 
benefits 132 
——S 33 (2) (6)—Interpretation—Meaning 
of ‘‘paid”—Management offering to pay, 
but employee refusing to accept 1t—If in com- 
phance with S. 33 (2) (b) 318 
———S 33 (2) (b)—“ Misconduct not connec- 
ted with the dispute”’—Permission under— 
Jurisdiction of the Labour Court—Scope of 221 


LAND ACQUISITION ACT (I OF 1894), 
S 4— ‘Public purpose”—Construction of 
staffquarters for a University—If a ‘public 
purpose ” falling within the ambit ofS 4 310 
——S 4 (1)—Notification under—Enquiry 
under S. 5-A dispensed with—Acquisition fo, 
providing housing sites to house-less Haryans— 
Urgency clause—Resort to—If justified 121 
Ss 4 (1) and 18—Basis of the determina- 
tion of compensatıon—Capıtalısatıon of the 
annual rental value—Proper valuation by taking 
the true rental value prevailing at the tıme of 
S 4 (1) notification 536 
Ss 4 (1), 5-A, 6 and 17—Sımultancous 
notifications under Ss 4 (1) and 17 (4) dispen- 
sing with S 5-A and under S 6—If justified— 
Decision of the Government regarding urgency 
—If subject to judicial review—Land required 
for providing housing sites for the haryans— 
S 17 (2), Wf satisfied 174 
Ss 4 (1), 5-A, 6, 9, 17 (1), (2) and (4) 
Invoking emergency provisions—Whether justı- 
ciable—Arbitrary, capricious or mala fide exer- 
cise of power—Court’s power to examine— 
Existence or urgency depends upon facts in each 
case—Specification in S 4 (1) notification whe- 
ther urgency ıs under S 17 (1) or (2)—Not 
necessary 349 
S 6—Acquisition of land for providing 
quarters to koravars—Government not conttıbut- 
ing even a pie towards compensation payable to 
Jand-owner—Proceedings void 190 




















S 6 ~Petitioner-company — Leading 
manufacturer of steel furnıture—Purchase by 
them of land near Ambattur Industrial Estate— 
Acquisition of such lands by the State for allot- 
ment to other industries—If a public purpose— 
Arts 14.and 19 of Gonstitution—Ifimfringed 273 


——— 18—Land acquisition proceedings— 
Award—Quantum of compensation—Party 
aggrieved makmg application to the Collector 
for reference to the Court—Certificate of posting 
showmg two covers addressed to the Revenue 
Divisional Officer—Presumption under S 114 
of the Evidence Act (I of 1872)—If could be 
drawn as to due compliance with the require- 
nents of S 18 302 


———Ss 18 and 23—Scope—Proceedings be- 
fore the Court on a reference—Not a conti- 
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LAND ACON ACT (1894)—(Contd ) 


nuance of proceedings before the Collector— 
Decision of the Court to rest on evidence— 
Collector’s award only a prima facie evidence 592 


——S 23—Determmation of makret value 
of the land acquired—Judicial process—Reli- 
ance on sales of neighbouring lands—Sales to 
be of comparable quality and situation 592 


LAND ACQUISITION REGULATION 
TRAVANCORE REGULATION (XI OF 
1089 ME), Ss 18 and 24 (2)—Scope—Who can 
ask for reference under S_18—Property acquired 
ın the possession or mortgagees after partition— 
Reference at the instance of one of them who 
had not filed objections before the Land Acguısı- 
tion Officer—Competency—Claim of others— 
If can be considered ın such a reference 196 


LAND TENURE—Mırası tenure of Chingleput 
district—Nature and incidents of—Inam village 
of Baburayampettaı ın Chingleput district— 
History, character of tenure and respective rights 
of Baburayampettaı Devasthanam and the 
tenants to the lands 157 
LAW OF LIMITATION—Plamtiff’s earlier 
suit for the same relief—Decree and later dis- 
missal on appeal—New period of lımıtatıon— 
If commences from the date of setting aside of 
the decree ın earlier sut 


LIMITATION ACT (IX OF 1908), Arts 2, 
29 and 49—Suit for recovery of moveable pro- 
perty in specie or for its value—Governed by 
Art 49 and not by Art 2 or 29 586 
——— 21 (2)—Applıcabılıty of—Dealings bet- 
ween plaıntıff and defendants, partners—Periodic 
settlement of accounts signed by one of the 
partners alone—Absence of authority to acknow- 
ledge on behalf of other partner—Effect of— 
Suit, by plamtıff on basis of the last of such 
settlements—Limitation—Whether acknowledg- 
ment by one partner saves limitation in respect 
of claim as against the other partner 101 


Art 132—“ When the money sued for 
becomes due ”»—Meaning of—Mortgage, a com- 
bination of a simple mortgage and an usufruc- 
tuary mortgage—Ruıght of redemption after the 
expiry of five years—Mortgagee demanding 
payment more than 12 years after the expiry 
of 5 years—Money, 1f did not not become due 
for Jack of demand by mortgagee—Suit by 
mortgagee, 1f barred by lımıtatıon 445 


Arts 134, 144 and 148—Applicability of 
—Pıoperty belonging to plaintiff and his brother 
usufructuarily mortgaged—Creditor of plaintiff’s 
brother, ın execution of his decree, purchasing the 
property ın Court auction subject to usufruc- 
tuary mortgage—Creditor-purchaser redeeming 
the mortgage and entering on possession—Sale 
of property by him—Transferee ın possession 
for over 20 years following such sale—Plaintiff 
aware of the same—Suit for redemption by 








plamnff—Art 134 apphes—Suit barred 105 
LIMITATION ACT (XXXVI OF 1963), 
S 21 (1)—Scope of 83 


MADRAS BUILDINGS (LEASE AND RENT 
CONTROL) ACT (XVIII OF 1960)—Apph- 
cability of—Lease of vacant land—Erection of 
building by tenant—Suıt by landlord for evic- 
tion in civil Court—Whether civi Courts 
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MAD BUILDINGS ETC ACT (1960)—(Contd ) 


jurisdiction ousted—Applıcabılıty of Rent Con- 
trol Act 631 
— ——s 3 (5), second proviso and 22 and r. le6 
—interpretatton—Government deemed tenant 
of the lanclord fiom the date fixed by the 
Accommodation Controller in case of obstructive 
or preventive tactics or omission on the par. of 
the landlord—Absence of wilful or deliberate act 
er omission on the part of the landlord to repair— 
Second proviso, 1f could be invoked 77 
——S 4 (2) (b) (ijandR 13—Fıxaonof 
fair ren —Ameniiles under R 13—Value of sre 
—Buıldıngs having more than one floor— 
Principle of apportionment—Jurisdiction to 
reduce rent in an application for fair rent Dy 


landlord 406 


———S 10 (3) (a) second proviso and S. 10 (3) 
(c)—Scope of—Landlord’s application for evic- 
tion originally/filed under S 10 (3) (a) for evic- 
tion of tenants on the ground of owner’s need— 
Some of the tenants vacating dulıng the pendency 
of the proceedings—Landlord’s application— 
If should be treated as under S 10 (3) (c) for 
additional accommodation—Other tenant if can 
resist the application as barred under the second 
proviso to S 10 (3) (a) 117 


————S_10 (3) (a) (1) and S 1o (3) ()—Scope 
and applicability of—Landlord in occupation 
of a portion of building for non-residential 
purposes, other portions being ın occupation of 
tenants—Application for eviction against tenants 
fo. owners occupation for his residence— 
Whether S 10 (3) (a) (1) or 10 (3) (c) applies 315 
—— 10 (3) (a) (1) (0) Proviso—Scope, 
applicability and interpretation of 295 


(as amended by Madras Act III of 1962) 
but before the passing of Madras Act (XI of 
1964), S_30—Scope and applıcabılıty.—Exemp- 
tion under, of non-residential buildings the 
monthly rental of which exceeds Rs 400— 
Determination of rental value—Taxes agreed to 
be paid by tenant—If forms part of rent—Agree- 
ment of lease ın respect of single building— 
Municipality giving two doo: numbers to it 
subsequently—Rent paid if can be taken to be 
for two buildings 50 


(as amended by Madras Act XI of 1964) 
—“ Buıldıng ” under the Act—Meaning of— 
If includes buildings lease along with fittings or 
fixtures attached to it—Lease of a cinema 
theatre along with furniture, electrical fittings, 
generator and stand-by projector—If governed 
by the Act as a lease of a “ building ” 233 


MADRAS CINEMAS (REGULATION) ACT 
(ZX OF 1955)— Rules under—Condition No 16 
added to hcence ın Form ‘Q’ prescribmg upper 
limit for the fees to be charged by licensee 
for use of cyclestandın cinema thcatres— 
Validity 297 
MADRAS CINEMATOGRAPH RULES, 
rules 14 and 101—Interpretation—‘ Road fron- 
tage, and mam entrance’—Meaning of 137 


MADRAS CITY MUNICIPAL ACT (AV OF 
1919),5 190—lInterpretation of—Whether Com- 
mıssıoner to pay compensation before he enters 








upon any land to carry out works under S 390 | 


~ 553 


MADRAS CITY POLICE ACT (III OF 1888), 
S 65—Peison tounc to be ın possession of 
huge amount—No reason to Leheve that pro- 
perty ın possession 1s stolen property or 
perty  frauculently obtained—Inability to 
account for such possession—Whether amounts 
hable to be convicted under S 65 607 


MADRAS CITY TENANTS PROTECTION 
ACT (III OF 1922), Ss 2 (4), 3 and g (1) (a)— 
Scope, applicability and ‘construction of— 
Ejectment suit—Defendant (tenant) not filing 
application under S g (1) within time stipulated 
—Death of defendant pending suit—Legal 
representatives brought on record—Rıghı of 
legal representatıves—Competency to file applı- 
cation under S g (1)—Legal representatives 
cannot clam fresh opportunity or right to prefer 
application—No independent right 83 


MADRAS CO-OPERATIVE SOCIETIES 
ACT (LIII OF 1961), Ss 27 (1), Second proviso 
and 27 (3) (b)—Respective scope—Non-officya) 
member of Committee nominated by Govern. 
ment or Registrar—Term of office 4 


39 
MADRAS GULTIVATING TENANTS PRO- 
TECTION ACT (XXV OF 1955), Ss 2 (aa), 
3, 6 and 6-A—CGıvıl Court’s jurisdiction when 
barre —Ejectment suit—Defen ant disputing 
the relationship of tenant and Jandlord between 
hım and plamtiff—Plea that somebody else ıs. 
the owner and he is a tenant under that some- 
body—Defendant not entitled to protection 
under the Act—Order of transfer by cıvıl Court. 
under S 6-A—When can be made—Essential. 
conditions to be fulfilled before civil Court can 
order transfer—Necessity of specific and definite 
finding that defendant ıs a cultivating tenant 
and is entitled to the benefits of the Act— 
Absence of such finding—Order of transfer 
whether sustainable go 


——S 6-A—Transfer of swt to Revenue 
Court under—Requirements to be fulfilled— 
Expression ‘‘ entitled to the benefits of the Act” 
—Meaning of .. 27 
MADRAS CULTIVATING TENANTS (PAY- 
MENT OF FAIR RENT) ACT AND RULES 
(1956), R 8—Scope—Rent Court or Rent Tri- 


bunal—If has power to appomt Commissioner 
to make local inspection 181 


MADRAS DISTRICT MUNICIPALITIES 
ACT (V OF 1920), Ss 249 (3) and 321 (4)— 
Refusal to grant licence to run tea stall on a 
Government's land vested ın the Munıcıpalıty— 
If justified under S 321 (4}—S 249 (3), 1f v10- 
lative of Art 19 (1) (f) of the Constitution 217 


Rr 18 (1) (a) and (b) and 18 (2) of Sch 

IV—Profession tax—Madras State Electricity 
Boara—Lıable to pay tax ın every one of its 
centres or branches—Company and person— 
Distinction .. 214 
MADRAS ESTATES (ABOLITION AND 
CONVERSION INTO RYOTWARI) ACT 
(XXVI OF 1948), Ss 3 and 59—Under tenure 
estate, imeluciig panna lands therein, 
subjected to mortgage—Subsequently, estate 
notified and taken over under the Abolition Act 
—Effect on right of mortgagee—If can pro- 
ceed against panna: lands ın execution eof 
mortgage decree—Interest pavahle on the debt 
—If steps from steps from date of Tdepos t of 
compensation underS 54-A . 58 
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AD ESTATES ETG,ACT(1948)—(Contd ). 
or one çeke iad 
Determination of—Critera .. 124 


——— 15—Inam village declared as ınam 
estate—Landholder if precluded from applying 
for patta asserting that they are his private 
lands 157 


——Ss 41, 42, 54-A and 64-B—Properties, 
subject-matter of mortgage decree, taken Over 
by Government as Estate—Deposit of advance 
«compensation—Application, by mortgagee decree 
holder, for payment out—Order of apportion- 
ment of compensation—Appeal agaınt that order 
—Application, by decree-holder, for personal 
decree within 3 years from the date of appellate 
-order—Whether barred —Whether entitled to 
benefit under S 64-B—Lumitation 604 
MADRAS ESTATES LAND ACT ( OF 
1908), Ss 3 (16) (a) and 20—Scope—Order of 
Deputy Collector m proceedings under S 20 
—Finality 124 


MADRAS GENERAL SALES TAX AGT a 
“OF 1 ,S 3 (3)—Applıcabılıty of—To con- 
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(EXCISE DUTIES) ACT (XVI OF 1955) 
AND AMENDMENT ACT (XIX OF 1961), Ss 
2 (a) and 3—Schedule—Items 1 and 2—Rules 9, 

1 and 12 and 60 (3)—Scope of—Preparations 
contaming alcohol—Meaning of—Levy of ex- 
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———Ss 20) (a) (1), 7 (1) and 16 (1) (a) (D, 
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terated ghee—Ingredients—Delay ın analysis— 
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—— 16 (1) (b) and (c)—Power of taking 
sample by the Food Inspector—Absence of proof 
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PUBLIC SERVANT—Dismissal on two 
charges by a competent authorıty—Court finding 
that one of the charges had not been made out 
—Order of dismusal if becomes vitiated . 226 


RAILWAY PROTECTION FORCE ACT 
(XXIII OF 1967), S. 13—Searches under—If 
should be followed ın cases of search relatıng to 
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workshop premises ++ IQI 


RAILWAYS SERVANTS—Conduct and Dıscı- 
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RICE MILLING INDUSTRY(REGULATION 
ACT (CENTRAL ACT XXI OF 1958), Ss. 3,3 
(5), 6 (1) and 25—Petitioner running the rice 
mull under panchayat Board lıcence—But licence 
under the State Licensing Order not obtained— 
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SEA GUSTOMS ACT (VIII OF 1878),S 115— 
Transporting of contraband watches—Confis- 
cation under S 115—Acquittal of the accused 
by the crımınal Court—Finding of the criminal 
Court—If binding on the domestic tribunal 
(Customs Collector)—Customs, authorities if 
Police Officer 229 


SPECIAL MARRIAGE ACT (XLIII OF 1954), 
Ss 27 and 35—Dıvorce on the ground of cruelty 
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—Interference with by appellate Court— 
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STAMP ACT (IL OF 1899), S 2(17) and Sche- 
dule I, Art 40—““Mortgage deed” underS 2(17) 
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distribution to financier over a film under pro- 
duction with first charge for realisation of hos 
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(FB) I 
STATUTE—Repeal and re-enactment—-Rıghts 
under the repealed Act—Savings—Extent of 
—Offences committed when the repealed Act 
was ın force—No obliteration of such offences by 
re-enactment—Prosecution under the old Act— 


Vahd .- 451 
SUCCESSION ACT (XXXIX OF 1925) 
Ss 106, 107, 108—Scope 639 


TORTS—Negligence—Owner of property leas- 
ing it to tenant—Negligence of such tenant 
causing fire and destroying nighbouring pro- 
perty—Owner of the property leased—If liable 
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TRADE AND MERCHANDISE MARKS ACT 
XLIII OF 1958), S 7g—Offence under— 
Proof 523 
TRADE MARK REGISTRATION—Obyjec- 
tions to “ Blotex ” 1f will lead to deception of 
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under “Kotex ” trade mark 14 


TRANSFER OF PROPERTY ACT (IV OF 


1882), S. 3—CGhattel attached to the earth or 
building—When becomes immovable property 
—Petter engine mounted and fastened to cement 
base—If becomes a permanent fixture .. 493 


S. 6 (a)—Spes successtonrs—Release of 
one’s right to a claim on the basis of blending m 
future—Validity of .. 411 


——Ss 53-A and 54—Application of S 53-A 
Necessary conditions—Person put ın possession 
of property pursuant to an agreement to seli— 
No conveyance executed—Whether such person 
can establish his title on the basis of that agree- 
ment to sell itself .. 574 


——Ss 130-A and 135-A and Marine Insu- 
rance Act (XI of 1963), 5 79—Doctrine of sub- 
rogatıon—Prıncıples of—Scope and limitation 
of ++ 497 
And Madras Cultivating Tenants Pro- 
tection Act (XXV of 1955), S. 2 (4)—Agrıcultural 
leases—Provisions of Transfer of Property Act as 
such ınapplıcable—Heırs of original lessee will 
be cultıvatıng tenants 367 


TRUST PROPERTY—Ahenation by trustee 
Suit by worshipper for possessilon—Mamtama- 
bility of 559 
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WAKF ACT (XXXIX OF 1954)—Applıcabı- 
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Act—Muthavalli to submit accounts etc under 
the scheme—Wakf Board directing muthavallı 
to register Durga and submit accounts etc. to it 
—Whether muthavall: bound to comply— 
Effect of scheme decree after the Act .. 365 


WILL—Hindus — Bequest — Jomt tenancy— 
Terms and intention of the testator—Construc- 
tion of the wil . «3639 


WORDS AND PHRASES—‘Person’, ‘anythin8 
done or purporting to have been done in pur“ 
suance of this Act’—Meaning of—See Madras 





Port Trust Act (II of1905), S. 110 -. 497 
“ Proceedings’? — “* Proceedings for 
assessment ”” .- 451 





“ Pumpıng installation” — “ Whether 
ımmovable property ” .- 596 


s€ Site”. - 406 
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(1968) 2 M.LJ. (N.R.C ) page 57, last lme ; Add word “new” after the 
word ‘a’ and before the word ‘ partnership.’ 


Page 48.—(1968) 2 M.L.J. 


Read PRESEN'T:—MR. Justice K., S. RAMAMURTI. 
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:S at (1)—Mortgagee inducting tenants on the 
lands—Whetter a lease or usufructuary mort- 
gage (SG) 61 
BOMBAY DISTRIGT MUNICIPAL ACT 
III OF 1901), Ss. 4 and 7—House Tax Rules 
under Ss. 59 to 63 (SC) 20 
BOMBAY PROVINCIAL MUNICIPAL COR- 
PORATION ACT (LIX OF 1949), S 376 (1) 
(d) (1) read with S 392 (1) (a), Ss 69 and 481 
(Sc) . 2 
BOMBAY PUBLIG TRUSTS ACT (XXIX 
‘OF 1950), hereinafter referred to as to the Act, 
8s 18, 70—Fıducıary position of a Manager 
of a Dargah— Production of accounts 
SC) 64 
BOMBAY RENTS HOTEL AND LODGING 
HOUSE RATES CONTROL ACT (LVII OF 
1947), Ss. 12 (1) and 12 (2) (3) (6)—S 115, 
‘Civil Procedure Code (V of 1908) (SC) .. 65 
BOMBAY SHOPS AND ESTABLISHMENT 
ACT (LXXIX OF 1948), (HEREINAFTER 
REFERRED TO AS THE ACT)—Rules framed 
under the Act (SC) 73 
BOMBAY TENANCY AND AGRICUL- 
TURAL LANDS ACT (LXVII OF 1948), 
S 65—Amending Act (XIII of 1966), S 35 (1) 
—Arts. 31-A and 31-B, 14, 19 (1) (f) (g) and 31 
of the Constıtuton—Breach of Principles of 
Natural Justico—Exercise of powers mala fide 
and actuated by political consideration 
(Sa) 62 
‘CARRIAGE OF GOODS BY SEA ACT 
(XXVI OF 1925) SCH , ART IV, CL (2) AND 
CONTRACT ACT (IX OF 1872), Ss 56 and 
160—Contract of carriage—Ship-owner receiv- 
ing cargo for delivering it to its owner—Vessel 
grounded but cargo inside intact—No action by 
ship-owner for removing cargo and delivermg 
the same—Nor owner of cargo asked to make 
their own arrangements for removal of cargo— 
Ship-owner’s o liabılıty—Whether exonerated 
because of clauses of Bill of Ladıng—Whether 
contract of carriage frustrated—Purchase of 
vessel for break-up purposes—Nature, scope 
and extent of purchaser’s lability 51 


CENTRAL EXCISE AND SALT ACT (I OF 
1944), Item 14-H in Schedule I—Excise Rules 
(1944), R 8 (1) (SG) 34 


(hereinafter referred to as the Act), Item 
17 (3) of the first Schedule—Finance Act (XIV 
of 1961)—Revisional powers of the Central 
Government—Quasi-judicial functions 

6G) 57 


CIVIL PROCEDURE CODE (V OF 1908), 
S 20and O 8, Rr 3 to 5—Insututon of sut— 
Jurısdıcuon—Sun for accounts of dissolved 
partnershıp—Assets of partnership in the shape 
of ımmovable properties ın foreign country— 
No dispute about tıtle—Instıtutıon of suit where 
defendant 1 esides—Maintainability—Absence of 
specific denial ın written statement—Effect of 

57 
—— 47, O 23, R 3—Orıssa House and 
Control Act (XXXI of 1958), hereinafter referred 
to as the Acı—Mceanıng of word “rent (S G ) 23 


——S 64—Lease ın favonr of three persons 
by legal representatives of judgment-debtor 
during pendency of attachment—Effect of— 
Whether vor1d—One of the lessees purchasing the 
property in Court auction—Suit by such pur- 
chaser against other lessees for Possession— 
Right of purchaser to khas possession—Whether 
other lessees entitled to be ın possession as cul- 
tivating tenants—Whether purchaser estopped 





36 
——S 115—Provınces and States (Absorp- 
ton of Enclaves) Order, ıg5o—Bombay Agrı- 


cultural Debtors R-lıef Act 
Principles of res judicata 


———Ss_ 115, 151 and O 1, R 1o—Partition 
suit—Preliminary decree passed-—A pplication 
for final decree filed—Petition to ımplead alience 
—Delay ın filing petition—Whether disentitles 
petitioner to ximplead—Orders necessary to 
render justice—Jurisdiction of Court to pass 
such orders—Interference ın revision 38 


O. 32, R Rr. 89 and go 

6G 25 
O 41, R 23—Order of remand—Jurıs- 
diction, when arıse—Scope of expression 
“where the appellate Court considers ıt necessary 
in the interest of justice to remand thecase” 6 


CIVIL SERVANT— State Government—Age 
of retirement—Different categories of servanıs— 
Reurement at fifty and fifty-eight—Provizion 1f 
discriminatory—Tests—Dearth of officers utılısa- 
tion of technically qualified and experienced 
servants—Retirement at fifty-eght—Obyects, 
efficient public service—Not dıscrımınatory*” 


(XXVIII of 1939), 
(SG) 61 





15, O a1, 





CONSTITUTION OF INDIA (1950), Arts 
14, 15 and 16 8 


CONSTITUTION OF INDIA (1950) —(Gontd ) 


Art. 16—Communal considerations for 
appointment and promotions (SC) 67 


Art 226—Order passed by an officer— 
Revision against that order—Dısposal of the 
revision by the same person, who passed the 
original order, though in a different capacity— 
Improper—Opposed to principles of natural 
justice .. 37 
Art 226—Writ of mandamus—Orıgınal 
painting presented to Chairman, Legislative 
Council for Exhibition ın Council Hall—Exhibi- 
tion for some tıme and later relegation to storage 
—wNo infringement of any legal right—No duty 
on the Ghairman—Wrıt, not to issue 49 


Art. 961, Cls (2) and (3)—Contempt 
proceedings (SC) . 68 
CONTRACT ACT (IX OF 1872), S 202— 
O 21,R. 16 and Ss 146 and 147, Civil Procedure 
Gode (V of 1908)—The scope of power-of- 
attorney (SC) 96 


GRIMINAL PROCEDURE GODE (V OF 
ista) S 145—Indian Penal Code (XLV of 
1860),S 341 Sc) 68 


———S 145 (1}—Existence of dispute hkely to 
cause breach of peace—Satisfaction of Magıs- 
trate—Order ın writing stating grounds— 
Mandatory—Likelihood of breach of peace— 
Existence at the date of the preliminary order— 
Essential—Preliminary order —If can be quashed 














———S. 561-A—Drugs Act (XXIII of 1940), 
S 3 (b) G) as amended by Drugs (Amendment) 
Act (XXI of 1962) and Drugs Cosmetics (Amend- 
ment) Act (XIII of 1964)—-Meaning of medicine 
or substance (SC) 72 
GUSTOM—Punjab Sidhu Jats of Muktsar 
of Ferozepur District—Whether collaterals of 
the fifth degree of the deceased landowner could 
take precedence over his married daughters 


ın succession to his non-ancestral properties— į 


Ratigen’s Digest of Customary Law—Rıwaj-ı-am 
(SC) II 

DEFENCE OF INDIA RULES (1962), R 30 
(1) (b}—Arts. 12, 13 of the Constitution of 
India (1950), Arts 14, 166, 352 and 359 
(SG). 21 

DELHI AND AJMER MERWARA RENT 
CONTROL ACT (XIX OF 1947)—Transfer 
of Property Act (IV of 1882), Ss 106, 107 and 
53-A, Specific Relief Act (I of 1877), S 27-A 
Sa) 30 

DELHI AND AJMER RENT CONTROL 
ACT (XXXVHI OF 1952), section 13 (1)— 
Sub-letting—Application for reception of docu- 
ments as Evidence (SC) 24 
DISPLACED PERSONS (DEBTS ADJUST- 
MENT) ACT (LXX OF 1951), HEREIN- 
AFTER REFERRED TO AS THE SAID ACT, 
Ss 5, 17—Definition of debt under S 2 (6)— 
Contracts Act (IX of 1872), S 43—General 
Clauses Act (X of 1897) (SC) 63 


EVIDENCE ACT (I OF 1872), S 114, IL- 
LUSTRATION E—Publıc records— Mam- 
tained in the ordınary course—Official acts 
regularly and correcly performed—Presumption 
—Delivery warrant and attasshı—Possessıon 
—Presumption 35 


| 


GROUP III OF THE REVISED APENDIX 
17-A TO THE MADRAS EDUCATIONAL 
RULES ISSUED G O (MS) 839, EDUGA- 
TION, DATED 6TH APRIL, 1961 AS SUB- 
SEQUENTLY AMENDED, RULES 2 TO 8 
AND 10—““Natıvıty clamed ”—Arts 14, 15 
(4) of the Gonstitution of Indıa—Permanent 
Residence—Dastrictwise allocation (S G ) 43 


GUARDIAN AND WARDS ACT (VIII OF 
1890), Ss 17, 19 and 25—Applıcatıon for cus- 
tody of chıld of tender years by father under 
S 25—Ghıld in the custody of mother—Father 
living with a mistress in Ins house—Whether 
entitled to custody of child—Relevant consi- 
deration for granting custody — Whether 
different considerations arise under S 25, from 
those of under Ss 17 and 19 39 


IMPORT AND EXPORT ACT (XVIII OF 
1947)—Defence of India Rules (1959), R 84 
—Emergency Provision (Guntinuous) Ordinance 
(XX of 1946)—Import Control ran 1955 

Cc) .. 


INDIAN ADMINISTRATIVE SERVICE 
RECRUITMENT RULES, 1954—Indian Ad- 
ministrative Service Pay Rules, 1954—Indian 
Admınıstratıve Service Regulation ot Seniority 
Rules, 1954—All India Services Act (1951), 
S 3 (1)—Indian Admınıstrative Service— 
Special Recruitment Regulation, 1956 —Vıreş 
of R 4 (3) of Recruitment Rules—Special Re- 


cruitment Regulation, rg60—Arts 14 and 16 of 
the Constitution (SC) 12 


INDUSTRIAL DISPUTE. Resort to contract 
petem of employment—Convoy leaders employed. 
ni dchvering Passenger and lorry chassis to 
caers throughout India—Intermittent work 
Reng for 3 to 6 weeks for the next chance— 
€ort to contract System 15 


INDUSTRIAL DISPUTES ACT (XIV ‘OF 


1947), S  25-FFF—Closure com: i 
pensatlon— 
e passed by workmen ın full and fina? 


S e of claims at the time of closure— 

ubdsequent application before the Labour 
Court claiming full statutory benefits—Clam 
precluded by estoppel—Contracting out of 
statute, permissible ın regard to closure com- 
pensation—Distinction between claim for re- 


trenchment compensation and closure com- 
pensation 6 


INDUSTRIES (DEVELOPMENT AND: 
REGULATION) ACT (LXV OF 1951 (HERE- 
IN-AFTER REFERRED TO AS GENTRAL 
ACT), S 11—Madras Electricity (Taxation 
and Consumption) Act (IV of 1962) 
(heremafte: referred to as the Madras Act), 
S 12—Pinciple of res yudıcata—Prelımınary 
objections for not having filed appeal—Art -14 of” 
the Constitution (SC) 41 


INSOLVENCY—Father adjudged ımsolvent— 
Father’s interest (undivided share in the Hindu 
joint family) rests in the Official Receiver— 
Purchase of that interest by decree-holder— 
Sons born subsequent to adyudication—Right 
of—Whether acquire any interest in their father’s. 
share vested ın the Official Receiver I4 


LAND ACQUISITION ACT (1 OF 1844) 
Ss. 4, 5-A, 17, (4) GG) . 48 


3 


LAND ACQUISITION ACY (1894) —(Contd ) 


——S 6—Compensation for acquisition— 
No amount paid by the State—Payment by 
persons for whose benefit lands were acquired— 
Proceedings hable to be quashed as without 
jurisdiction 35 


(as amended ın Madras), Ss 4, 6, 5-A 
and 17 (1) (2) (b) (ın), clause (cf and (4)—Noti- 
fication under S 4, dispensing with urgency 
provisions and declaration under S 6 simul- 
taneously—Valid—Existence of urgency—Not 
justiciable—Exceptions—Acquisition for pro- 
viding house-sites for poor Haryans and S 17 


(2) (6) a), Cl (e) 13 


LIMITATION—Adverse possession—Starting 
pomt—Two brothers owning joint family proper- 
ties—One of them insolvent and his share vests 
ın Othcial Receiver—Sale by Official Receiver 
of insolvent’s share—Status of venace from 
Official Receiver in relation to insolvent’s 
brother and his sons—Whether equated to 
coparcener—Insolvent’s brother and his sons in 
possession—Whether adverse—Vendee entitled 
to Joint possession—Sale of insolvent’s brother’s 
share in Court auction on 16th January 1950— 
Possession of insolvent’s brother’s sons subse- 
quent to 16th January, 1950—Suıt for possession 
by vendee’s vendec from Official Receiver 
within 12 yearsfrom 16th January 1950—Whethey 
barred 


38 
LIMITATION ACT, 1908 (IX OF 1908), 


S 12 (2}—Item 157, First Sch —Meaning of 
words—“Time requisit>” PSG); 32 


Arts gt and g5—Contract Act (IX 
of 1872), S 16 (3) —Evidence Act (I of 1872), 

111—-Burden of proof regarding exercise, of 
under influence 31 


MADHYA BHARATA ABOLITION ' OF 
JAGIRS ACT (XXVIII OF 1961) (SG) ' 45 


MADRAS BUILDINGS (LEASE AND RENT 
GONTROL ACT (XVIII OF 1960), Ss 4,5, 6 
and 7 (1) (2)—Transfer of Property Act (IV 
of 1882), S 105—No fair rent fixed under the 
Rent Control Act—Agreement between land 
lord and tenant enhancing the rent after the 
commencement of the Act—Validity of— 
Whether unenforceable 55 


Ss 10 (2) (1), 11 and 25 and Civil Pro- 
cedure Code (V of 1908), S 115—Eviction 
petition on ground of wilful default—‘ Wilful 
default ’"—What 1s—Bona fide dispute between 
parties as to payment of enhanced rent—Room 
for honest misunderstanding on both sides— 
Non-payment of difference ım rent—Whether 
amounts to wilfuldefault—Scope of revisional 
Jurıdıctıon under $ 25—Wider than S. 115, 
Civil Procedure Code 56 


MADRAS CINEMAS (REGULATION) ACT 
(OX OF 1955) AND MADRAS CINEMATO- 
GRAPH RULES, 14 AND 101—No objection 
certificate—Distance between two cınemas— 
Main entrance—Cineina house located ın a big 
site opening into a public ' thoroughfare— 
Gmema house having an entrance inside the 
site—Dıstance upto the actual entrance to the 
Gınema house to be reckoned |4 „nl 7 | 











MADRAS CITY POLICE ACT (III OF 1888), 
S. 65—Person found to be in possession ef large 
sums of money—No reason to believe property 
was stolen or obtained fraudulently—Mere ına- 
bility to account for the money—Not to lead to 
inference of property having been stolen or 
obtained fraudulently 55 


MADRAS CITY TENANTS PROTECTION 
ACT (III OF 1922), Ss 9 and 11—Trusts Act 
(II of 1882)—Temple property —Lease by 
trustees of the temple ın favour of one of them 
—Eviction suit by temple against lessee— 
Whether lessee (trustee) entitled to benefits 
under S g—Power of trustee concerning trust 
property—Lease whether fresh or renewal .. 57 


MADRAS CIVIL SERVICE CLASSIFICA- 
TION AND CONTOL ORDERS, R. 17-B 
— Alteration of date of birth ın S. S L C. Book 
-—Proceeuings against petitioner and punish- 
ment— Further proceedings for the same offence 
under R 17-B—IUegal —Constitution of India 
(1950), Art 20 (2)—Vholation - 5I 
MADRAS CIVIL SERVICES, (CLASSIFICA- 
TION, CONTROL AND APPEAL) RULES 
R 17 (e) (3) AND FUNDAMENTAL RULES 
52, 53 AND 54—Employee suspended pending 
enquiry—Order of suspension not made subject 
to further orders—Dısmıssal of employee— 
Setting aside order of dismissal—Reinstatement 
of employee—Effect of—Whether original sus- 
pension order revoked—Fresh order of suspension 
pending enguıry.—Dısmıssal of employee— 
Result of—Whether employee entitled ın to 
arrears of pay 58 


MADRAS COURT-FEES AND SUITS 
VALUATION ACT (XIV OF 1955), S 6g— 
Refund of half Court-fee—Suit on pronote— 
Ex parte decree on the basis of the evidence re- 
corded for the plaintiff—Setting aside of ex 
parte decree—Later, s ıt settled out of Court-— 
Whether plamtiff entitled to refund of half 
Court-fee 80 


MADRAS CULTIVATING TENANTS PRO- 
TECTION ACT (XXV OF 1955), Ss. 2 (e) 
and 3 and the Government Grants Act (XV of 
1895), S 3—Lessee from the State—Lessee 
undertaking to surrender possession after the 
expiry of lease—Rıght of lessee—Whether en- 
titled to benefit under Madras Cultivation 
Tenants Protection Act—Whether lancs leascd 
by State exempt from operation of the Act .. 81 


MADRAS ESTATES ABOLITION AND GON- 
VERSION INTO RYOTWARI ACT (XXVI 
OF 1948)—Assistant Settlement Officer granting 
patta to a party—Revision to Director of 
Settlement against the order—Assistant Settle- 
ment Officer, who had passed the original order 
became Director of Settlement—Dısposal of 
revision by that Director of Settjements—Whether 
proper 37 


——Ss 18 (4), 18 (6) and Madras Surveys and 
Boundaries Act (VIII of 1923)—Land claimed 
to be private one included withm the boundaries 
of road poramboke ın survey—Village contaming 
the land, taken over under the Abolition Act— 
Resurvey operations under the Abolition Act 
a confirmed to be within the road 
poramboke—Claim of the person ın possession 
of the land—Dıspute to be determined by the 
Board of Revenue—No writ 1g 


l 


MADRAS ESTATES LAND ACT (í OF 
1908) —Whether Tanjore Palace Estate 1s “an 
Estate” (S G) 4! 


MADRAS HINDU RELIGIOUS AND 
CHARITABLE ENDOWMENT ACT (XXII 
OF 1959), S 109—Valid dedication for religious 
and charitable endowment—What constitutes 
—Municrpal Council transferring for considera- 
tion, property for constructing Pillar temple— 
Transferee bulldıng temple—instalıng  ceity 
and looking after affairs ¿s trustees— Whether 
amounts to dedication—Alienation by transferee 
“Purchaser not prescribing title before goth 
September, 1951—Property does not vest in 
hım 83 
MADRAS VILLAGE PANCHAYATS ACT 
(X OF 1950), S 106—Executne Offi er of 
Panchayat—Charge of withdrawal of panchayat 
funds and non-utılısatıon of funds for purposes 
for which drawn—Breach of trust—Acting or 
purporting to act in the discharge of official 
duty—Sanction for prosecution, when necessary 
—Power of sanction—Delegation to Collector 
by Government—Valicity 79 


MAHARASHTRA STATE AGRICULTURAL 
LANDS (CEILING ON HOLDINGS) ACT 
(1961) as amended by Maharashtra Act (XIII 
of 1962), (hereinafter referred to as the ım- 
pugned Act) -General Clauses Act (X of 1897), 
Arts 367 of the Constitution and 372 of the 
Constitution—gth Schedule of the Constitution 
—Art 14 of the Constitution GC) 60 


MASTER AND SERVANT—Bombay Civil 
Services Rules—Power to suspend a Govern- 
ment servant pending enquiry mto the allega- 
tion against his conduct sc 10 


MESNE PROFITS—Purchaser of undıvıdca 
ımterest—Rıght to mesne profits—Not entitled 
to for any period anterior to the date of allot. 
ment of specific share in the property 14 


MOTOR VEHICLES ACT (IV OF 1939) 
Ss 44 (5) andı6GandR 134-AA, of the Rules— 
Supermterdent of Police under powers of delega- 
tion suspendu g driving licence—Appeal to 
the State Transport Appellate Tribunal — 
Appeal allowed holding rule empowering de- 
legatıons 1s ınvalıd—Order lable to be quashed 
—Appellate Tribunal constituted under the 
Act—No power to question the valı ity of a rule 
framed under the Act 7 
———S 57 (3)—Amending Act IH of 1964> 
S 48 (3) (xxt)—Madras Motor Vehicles Rules 
R 208 Sc) 17 
PARTNERSHIP ACT (IX OF 1932), S 42 
—Partnership consisting of two partners—Death 
of one of them—Effect of 57 


PAYMENT OF BONUS ACT (1965)—In- 
dustrial Disputes Act (XIV of 1947), (herein- 
after called the Act), S 25-FFF, sub-section (1), 
s 2 (1) (SC) 74 
PENAL CODE (XLV OF 1860), Ss 120-B 
420, 420 read with S 511 and 467 read with 
Ss 47! anc 380 (SC) 9 
——. 
the Sea Customs Act—Foreign Exchange 
Regulation Act, 1947—Retracted confession— 
Evidence Act, Ss. 133, 114 SC) Il 


120-B 1ead with section 167 (81) of 


PENAL CODZ (1860)—(Contd ) 


S 120-B—S 167 (81), Sea Customs Act 
(VIII of 1878)—S 494, Penal Guce (XLV of 
1860), Ss 118 and 132, Evicence Act (1 of 1872), 
S 342-A, Criminal Procedure Q de (V of 1898) 

(S G.) 26 
S 120-B and S g (a) of the Opium Act 
(I of 1878) heremafter called the Act)—Ss 
251-A and 252, Criminal Procelwe Coce (V 
of 1898)—-Opium (Machya Pravesh) Amend- 











ment Act (XV of 1955), S 20 (SC) 69 
Ss 302 and 324 and 84 (SG) 69 
— Ss 302, 324, 304, Part II (S G.) 9 








Ss 302, 436, 334, read with 149—Criminal 
Procedure Code (V of 1898), S 476—Penal Code 
(XLV of 1860), Ss 205, 467, 468 read with 113. 
—Constitution of India (1950), Art 134 (1) (6) 
and Article 133 (1) (c)—Prevention of Corrup- 
tion Act (II of 1947), 5 6 (1) SC) 27 


——S 304-A read with sections 3, 5, 89, 112 
of the Motor Vehicles Act (IV of 1939) and 
S 201 read with S 5 and 89 of the Motor 





Vehicles Act (SC) 5 
Ss 325 read with 109, Ss 302/34 and 
S 302 (SC) . 3 


S 378—Theft —Defence of takıng under 
a bona fide clarm—Ruval purchasers of same pro- 
perty—Lessee ın possession—Crops raised by 
lessee—Removal ofcrops by one purchaser—bone 
fide claim to property—Sustamabılıty 36 
S 378—Theft—Purchaser of property 
from plaintiff ın a suit—Delivery warrant and 
attackshı proving the possession of plantiff— 
Presumption of official acts being regularly and 
correctly perforrmed—Complaint at the instance 
of purchaser—Sustainable 35, 
Ss 406, 477-A—Donations paid to Bishop 
in response to appeal for funds for cyclone relief 
-—Free donations without any conditions— No 
question of ‘entrustment ’—Funds property of 
the Bishop—No question of criminal breach of 
trust—Quashing of charges and proceedings. 83 











Ss 409 and 405—Mcanıngs of ““entrusted” 
and “property ”—Or ‘‘with any dominion over 
the property ” (SG) 3 


S 420 read with S 5 (1) (d) and 5 (2) 
Prevention of Gorrupuon Act (IL of 1947), 468 
Indian Penal Code, Ss 29, 30, Indian Penal Code 
—Order of assessment by Income-tax Officer a 
valuable securıty (SC) 71 


Ss 447, 324 read with Ss 49 and 148— 
Crimmal Procedure Code (1848), 5 342—Dıs- 
placed Persons Evacuee Property Act 1954— 
Right of private defence of property (SG) 4 


PREVENTION OF CORRUPTION ACT 
(II OF 1947), Ss. 5 (2) and 161, Penal Code 
(SG) 70 


PREVENTION OF FOOD ADULTERATION 
ACT (XXXVII OF 1954), S 16 (1) (a) (3), 2 (1) 
(a) (7) h), 2 Gx) (d) 7 G) and R 28, Clause 
AIL, 111n Appendix Bto R 5—Ice cream made 
of skimmed mılk—Coal tax dye—Report of 
Public Analyst, vague—Need to examme— 
Public Analyst—Dırector of Central Food La- 
boratory—Certificate of “hs” analysıs—Per- 
sonal analysis, necessary—Supersession of Report 
of Public Analsist—When occurs - 50 











PREVENTIVE DETENTION ACT (GV OF 
1950), $s 3 (1) (a) (u), Ss 7, 10, 11 (a)—Art 
22 (5) of the Constitution—Amencirg Act (LXI 
of 1962), S. 13 (2) (SG) 65 
PROVINCIAL INSOLVENCY ACT (V OF 
1920), S 7—Transfer of Property Act (IV of 
1882), Ss 122 and 123—Indian Registration 
Act (XVI of 1908), Ss 47, 4g—Indıan Partner- 
ship Act (SC) 47 
PUNJAB PRE-EMPTION ACT (PUNJAB 
ACT I OF 1818), S 15 (1) (@—O 20,R 1 
Civil Procedure Coce—Succession Act (XXXIX 
of 1925) Amending Act (X of 1960) (SC ) 44 
RAILWAY ESTABLISHMENT CODE— 
Art 309 of the Constitution—Rules framed by 
the President appl'cable to the non-gazetted 
Railway Servants, Rule 157—Indian Railway 
Board Act (IV of 1905), S 2 (Sc) 59 
RAILWAY PROTECTION FORCE ACT 
(XXIII OF 1957), S 13 and R 18 of the Rules 
—Raılway employee ın a workshop—Searches 
during employee leaving the workshop—Normal 
administrative duty only—Raılway property 
found non the person—Non-comphiance o with 
searchss made under the Act, necessary —Charge 
and enquiry against the workmen—Right to be 
assisted by another workmen—Valuable right 
—-Discretion to withhold grant of such right— 
Liable to be exammed by the Court—Concuct 
and Dıscıplıre Rules, R 1712 16 
RAJASTHAN LAND REFORMS AND RE 
SL METION OF JAGIRS ACT (VI OF 1952) 
(hereinafter referred as the Act), Ss 2 (1) 23> 
37, 46, 122,125 and 136—Definition of Khud- 
kash (SC 25 
REGISTRATION ACT (XVI OF 1908),Ss 
1 (2) and 17 (1) (6)—Obyect and applicability 
of—Compromise deed—Immoveable properties 
situate ın foreign country—Whether requires 
registration—Admussibility 57 
REPRESENTATION OF PEOPLE ACT 
(XLIII OF 1950)—25 years of age—Ss 36(2)(a), 
100—Government of Union Territories Act 


(XX ef 1963}—Art 173 of the Constitution 


(SC) 78 
—— Schedule Castes—Adi-Dravida Hincu 
~-Conversion to Indian Christian—Return to 
Hindu fold—Dısgualıficaton—O 41, R 27, 
Gıvıl Procedure Code (V of 1908)—Oppor- 
tunity of evidence before the Supreme 
Court (SG) 75 





Ss 36 and 100—Nomunation papers ım- 


properiy rejected (SC) 42 
100 (1) ©) G), S 36 (2) (SC) 71 
S 116-A—Scheduled Tııbes specified 





ın Part VIIL, Para 2 ofthe Constitution (Schedule 
Tribes) Order, 1950—States Re-organısatiun 
Act (XXXVII of 1956)—Constitution of Indig 





(1950), Arts 332 and 342 (SC) 31 
Art 173, Cl A of the Constitution— 
“ Having been nominated ” (SC) 44 


RIGE MILLING INDUSTRY (REGULA- 
TION) ACT (1958), Ss 3 (1) and 6—Rıce mil 
run by petitioner under a licence granted by a 
Panchayat—Later State Order regung licence 
—No licence taken under the State Order— 
Subsequent Central Act regurıng licence, 


ES a ma m mm 


RICE MILLING INDUSTRY (REGN ) ACT 
(1958)—(Contj ). 

repealing State Order—Existing rice mıli— 

Definition—Not to mean a rice mull previously 

having a licence—Writ allowed . 1 


STATES REORGANIZATION AGT 
(XXXVII OF 1956), S 9 (1),S 115—Govern- 
ment Letter No  62/22/56-SR-11, dated grd 
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PRESUMPTION OF LEGITIMACY. THE MEANING OF “ ACCESS” | 
By 
BS Morty, 8.A,ML., LLM, J.S D. (YALE), 2 

Professor and Head of the Department of Law, Andhra’ University. 


The presumption of legitimacy of a child born in wedlock, provided in section 
112 of the Evidence Act, 1s rebuttable on proof that the husband and wife had no 
c access ” to each other at the tıme when the child could have been begotten. The 
expression “access ” was interpreted in Indian judicial decisions up to 1934 as 
meaning sexual mtercourse A new trend started from that year, beginning, with 
the decision of the Privy Council in Karapaya v. Mayandı?, to interpret şt as 
“ opportunity of intercourse.” The Supreme Court in 1954 followed this trend.” 
The purpose of this article 1s to show that the former interpretation is more con- 
sistent with principle and the trend of English decisions than the latter. On the 
other hand, the latter, though ex facie appears to be supported by a strong line of 
judicial authority, 1s not so firmly established as to preclude a departure. And 
in fact ıt is more rational to adopt the first meaning rather than the second. 


It may be noted, however, that we are on the threshold of dramatic changes 
in this branch of the law ın view of recent advances ın the realm of science. In 
the University of Gopenhagen, a new blood test—the haptoglobin test—has been 
developed which enables the establishment of the paternity of a child almost 
infallibly, and this test has been accepted by Courts ın Denmark and England as 
reliable3. Eventually scientrfic proof 1s likely to take the place of presumption from 
marriage and circumstantial evidence as means of establishment of paternity, 





EL LL LL 
1. (1934)66MLJ 288 ILR 12 Rang 243-AIR 1934 PG 49 i 
2. Venkateswarluy Venkatanarayana, (1954) S C J 84 (1954)IMLJ152.A1R 1954SG 176. 
3. See Stocker v Stocker, (1966) 2 AL ER (PDA)147 Speakmg about the ordınary blood 
tests and this new test, Karmınskı,J said, “what I may call the ordinary tests, which were 
performed by taking blood samples from the husband, the wife and the baby, did not exclude the 
husband as the father , nor as Dr Grant explained, did ıt exclude about sıxty per cent of the male 
population of these islands , he used a new, or comparatively new, test which m Dr Grant’s yiewe 
13 very nearly ınfallıble This ıs a comparatively recent development m medical science, ongi" 
nating at the University of Copenhagen. Itseems to have been accepted by the scientific .world 
and, indeed, by forensic medical science and the Courts m Denmark as a standard test—though 
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Until such time, the presumption and proof of access or non-access are bound to 
continue to be important. 


The discussion that follows is divided into three parts : in the first part, we shall 
examine the law ın England to find out the meaning given to “‘ access ” there ; in 
the second , we shall observe the trend of the Indian decisions prior to 1934 ; and 
in the third, we shall discuss the decisions subsequent to 1934. 


I 


The rule of presumption of legitimacy was developed, partly, as a particular 
applıcatıon of the legal principle that fraud and covin are never to be presuméd; 
and partly, on the ground of public policy demanding that the status of illegit- 
macy should not be imposed on a person without clear and proper justification. 
In early times ın England, the presumption of legitimacy was only praesumpho juris, 
but later it was elevated to the level of a conclusive presumption, to be applied if 
the husband was shown to be within the four seas at any time during the pregnancy 
of the wife. The pendulum later swung back and the presumption was relaxed, 
making it rebuttable by proof of absence of sexual intercourse between the husband 
and wife at the time when the child could have been begotten.* 


The law in this regard was discussed at length in the Banbury Peerage case*. In 
that case, the House of Lords put six questions to the judges of the Court of Common 
Pleas on the law relating to presumption of legitimacy, and the judges gave their 
unanimous opinion, which, because of the light ıt throws on the present issue, may 
be quoted verbatem here : 


“ That in every case where a child is born in lawful wedlock, the husband not 
being separated from his wife by a sentence of divorce, sexual intercourse is presumed 
to have taken place between the husband and wife, until that presumption is en- 
countered by such evidence as proves, to the satisfaction of those who are to decide 
the question, that such sexual mtercourse did not take place at any tıme, when, 
by such intercourse, the husband could, accordıng to the laws of nature, be the 
father of such child. - 


That the presumption of legitimacy of a child born in lawful wedlock, the hus- 
band not being separated from hıs wife by a sentence of divorce, can only be legally 
resisted by evidence of such facts or cırcumstances as are sufficient to prove, to the 
satisfaction of those who are to decide the question, that no sexual ıntercourse did 
take place between the husband and wife, at any time, when, by such intercourse 
the husband could, by laws of nature, be the father of such child. Where the legi- 
timacy of a child, m such a case, 1s disputed, on the ground that the husband was 
not the father ofsuch child, the question to be left to the jury is, whether the 
husband was the father of such child ? and the evidence to prove that he was not the 
father must be of such facts and circumstances as are sufficient to prove, to the satis- 
faction of a jury, that no sexual intercourse took place between the husband and wife 








I confess that ıt ıs new tome. Dr Grant established tomy complete satisfaction on the haptoglobin 
tests that the husband could not have been the father of this child, so that I am satisfied beyond any 
* dowbt that, at the time of the marriage, the wife was pregnant by some person other than the 
“husband” P 148. 
4, See WM. Best, The Principles of the Law of Evidence, (11th Edition, 1911), Pages 353, 354, 
5. 1 Sum. & St. 154 (1811) : 57 ER. 62, 64, 
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at any time, when, by such intercourse, the husband could, by the laws of nature, 
be the father of such chıld. 

The non-existence of sexual intercourse is generally expressed by the words ‘non- 
access of the husband to the wife’; and we understand those expressions as applied 
to the present question, as meaning the same thing, because in one sense of the word 
€ access’, the husband may be said to have access to his wife as being in the same 
place or the same house ; and yet, under such circumstances, as 'nstead of proving» 
tend to disprove that any sexual intercourse took place between them ” 

It may be noted that three points emerge from this statement : There isa 
rebuttable presumption that sexual intercourse took place between the wife and the 
husband at the tıme when the child could have been begotten. That presumption 
can be rebutted only by the proof that no sexual intercourse did take place at the 
time when the child could have been begotten. “© Access ” ın this context means 
*¢ sexual intercourse ”, and the fact that the husband and wife are in physical 
proximity of each other, and in that sense have access to each other, does 
not necessarily establish that sexual intercourse took place, and that instead it might 
tend to prove that it did not take place. 


Not only did the House of Lords act upon these principles in the Banbury Peerage 
Case®, but discussed and affirmed them in 1837 in Morris v. Davies“-a In that case 
the husband and wife separated under an agreement and lived at a distance of fifteen 
mules from each other. But there was evidence that he was in her house several 
times and both of them were found walking together. She became pregnant four 
years after separation and gave birth to a male child. Ore of her servants, the 
alleged father of the child, took the child away secretly to his parents. The child 
was registered there as a‘ base-born child.” The husband knew nothing of the birth 
of this child, and when on one occasion he questiored her about the rumour of her 
having given birth toa child, she flatly dcnied it. The case involving the issue of 
legitimacy of the child was tried thrice by the jury, and onthe last occasion the jury 
was unable to return a verdict. Lord Lyndhurst, L. C , with the agreement of 
the parties, gave a decision on the basis of the record. He posed the issue before 
hım as,“ whether sexual intercourse took place in the sprmg of the year 1792” 
between the husband and wife, and said that“ in the absence of all evidence, either 
on the one side or on the other, the law would presume that sexual intercourse did 
take place ”” From the circumstances of the adulterous connection between the 
wife and the servant, her strong dislike for her husband, the absence of communica- 
tion of the pregnancy to her husband, and concealment of the birth of the child, he 
came to the conclusion that no sexual intercourse took place between the husband 
and wife at such period as the child could have been the offspring of the husband. 


On appeal to the House of Lords his decision was confirmed. Lord Cottenham, 
then Lord Chancellor, referred to the proposition that “ no evidence is admissible 
to disprove sexual intercourse having taken place, where the opportunity is proved 
to have existed, the husband and wife bemg proved to have been within the same 
house ”, advanced on behalf of the appellant, and characterised ıt as “very like 
attempting to establish a doctrine of nira quatuor muros, instead of the exploded 


doctrine of quatuor mara.” He examined the Banbury Peerage Case®, closely to show 
—— TER 
6 57FR 62 
6-a 5 Cl & Fm 163 47 Rev. Rep 50 (1837). 
7. Ibd P 60. 
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that the case negatived such 4 proposition He referred to some decisions subse- 
quent to Banbury Peerage Cas: 8, as confirming the proposition that personal access 
affording opportunity of sexual intercourse raises a presumption that there has 
been such intercourse, but that such presumption stands only until repelled by satis. 
factory evidence that there was not such sexual intercourse. On the evidence before 
the House, he considered that ıt was fair and reasonable to infer that sexual 
intercourse did not take place between the husband and wife at the relevant time: 


Lord Lyndhurst, now participating m the decision as a member of the House, 
found no reason to differ from his earlier conclusion In support of his stand, he 
quoted a passage from the speech of Lord Elden in Banbury Peerage Case8-a, in the 
House of Lords, which merits restatement here : 


“ He decided (speaking of Lord Hale, in Hospell v. Collins), that the issue for, 
the jury was, as to the fact of access, or, as I understand him to mean, sexual inter" 
course. For the access in question 1s of a peculiar nature, not bemg access in the 
ordinary acceptation of the word, but access between a husband and wife viewed 
with reference to its result, namely, the procreation of children. It is true that 
the proof of access of another sort1s a ground for inferring sexual intercourse, but 
the inference 1s only a highly probable and strong one A jury (and your Lord- 
ships here perform the functions of a jury) ought to be told, that where the husband 
and wife have had the opportunity of sexual intercourse, a very strong presumption 
arises that 1t must have taken place, and that the child in question is its fruit, 
and your Lordships ought to be told, that this is but a very strong presumption, and 
no more ; that a strong presumption may be rebutted by evidence, and that it is the 
duty of a jury and your Lordships to weigh the evidence against the presumption, 
and to decide according as, in the exercise of free and honest Judgment, either-may 
appear to preponderate.”9 


It is clear that “ access ” in the context of the relationship between husband 
and wife has two meanings: access ın the sense of sexual intercourse and access in 
the sense of personal access affording opportunities of sexual intercourse. Access 
of the latter type gives rise to a strong presumption that there was access of the first 
type (sexual intercourse). But this presumption 1s rebuttable by evidence showing 
that sexual intercourse did not take place. This presumption is different from, 
and additional to, the presumption of sexual intercourse between husband 
and wife, referred to in the Banbury peerage Case®, at the relevant time, to legitimize 
the child until the absence of sexual intercourse 1s proved 


It is also instructive here to note how Sir Harris Nicolas in his Treatise on the 
Law of Adulterme Bastardy, published in 1836, summed up the position! ; 


“ Sexual intercourse between man and wıfe must be presumed, and nothing 
except that the husband did not have such intercourse at the period of conception 
can illegitrmize a child born in wedlock If the husband could, from the circums- 
tances of time, place and health, have had nuptial intercourse with his wife, and 





———_ e aş 
g 8 Head v Head, 24 Rev. Rep. 1 (1823) , Bury v. Phillpot, 39 Rev. Rep, 221 ; Glarkev Maynard, 
e 6 Mad 264 (1822) z 
° 8-a 57ER 62 
9 47Rev Rep 5oat P 81 
10 Gıtedin Gordon v. Gordon, (1903) P 141 ` 
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there be no evidence to prove that he did not have such intercourse, he must be 
considered the father of her child, even if she had committed adultery with one 
two or twenty other men” 


In subsequent cases,11 we find the Courts not treatmg the existence of 
opportunity as conclusive to legitimize the child, but proceeding to examme the 
evidence to find out wether absence of sexual intercourse was proved tO 
illegitimize the child 


Before leaving the English cases, two other pomts should be noted : Illegiti- 
macy can be established only by strict proof of absence of sexual intercourse at the 
material tıme In the words of Lord Lyndhurst ın Morris v. Davies,11-a “the Court 
which 1s to be satisfied that sexual intercourse did not take place, must be so satis- 
fied, not upon a mere balance of probabilities, but upon eviderce which must be 
such as to exclude all doubt, that is, of course, all reasonable doubt in the minds of 
the Court or jury, to whom that question is submitted ”12 Secondly, when once 
it is shown to the satisfaction of the Court orjury that sexual intercourse took place, 
the presumption of legıtımacy becomes conclusive, and will not be allowed to be 
rebutted by the proof that other men had also sexual intercourse with her. In 
the words of Alderson B. ın Cope v Cope, “ The Law will not, under such circums- 
tances, allow a balance of the evidence as to who is most likely to have been the 
father.”?4 Recent developments in science might affect this rule in future. 


II 


We may start out examination of the cases prior to Karapaya’s caset, with 
Jagannatha Mudalı v Chinnaswam*, which was cited before the Privy Council in 
the former case In that case, the husband discarded the wife five years after their 
marriage, due to suspicion of her chastity. She left for a ne'ghbouring village and 
led an ımmorallıfe She gave birth to two sans, one ten years after separation and 
the other seventeen years. Some time after their birth, the husband purchased 
for the wife some property and settled in her favour and “ her sons ” some other 
property. For some time he took interest in the children and allowed them to visit 
him. Subsequently, on the occasion of his marrying another wife, he executed a 
deed repudiating the children, and the deed was attested by the first wife’s brother. 
On the issue of the legitimacy of these children Venkatasubbarao, J., after referring 
to the Banbury Peerage casel5-a and the Aylesford Peerage Case15-b, held that ‘ access ” 
meant sexual intercourse and not merely opportunity of sexual intercourse, and 
found the children to be illegitimate. 

About the same time was decided another case by Wallace, J., in the same High 
Court, but not cited before the Privy Council, the case of Mayandı Asari v Sami Asari 6 


ee ——- 


11 See The Aylesford Peerage case, (1886) 11 AC p 1 (PC) , Cotton v Cotton, (1954) 2 All 
ER 105(GA), Francis v Francts, (1959) 3 ALE R. 206 (P D A ) , Knowles v. Knowles, (1962) 1 
AER 659 

ll-a 5 Cl & Fin 163 47 Rev Rep 50 (1837) 
12 See also the remarks ın Cotton v Cotton, and other cases cited ın note 11 
13 (1833)5 G & P 694 
14 (Cited im note 1 
15 (1931) 61 MLJ 878 (1932) ILR 55 Mad 243 
15-a 57ER 62 
15-b (1886) 11AG 1 
16 (1931) 61 MLJ 874 (1932) LLR 55 Mad 292 
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In that case the wife lived with a paramour in a village nine miles away from the 
husband’s place, but there was evidence to show that the husband used to visit that 
village for buying cattle. It was contended that there was opportunity of sexual 
Intercourse and hence a child born to her must be regarded as legitimate. This 
contention was rejected. Such a rule, it was pointed out, would amount to saying 
that ‘‘ non-access cannot be proved so long as the parties are withm reasonable 
distance of each other, unless there is the evidence of a witness available who can 
account for every minute of the party’s time, which is of course practically impos- 
sible.”17 It was further pointed out thatin thiscountry, as Hindu marriages were not 
dissoluble (under the then law), there was every reason not to accept svcharule. The ` 
judge held that the defendants proved, so far as they reasonably could, non-2ccess. 


In Sıvakamı Ammal v Koolyandı Chettıyar!8, Venkatasubbarao, J had another 
occasion to examine the law on the same point. The judge referred to the dictum 
of Blackstone that during coverture access of the husband shall be presumed, and 
pointed out that the basis of the presumption of legitimacy was the presumption of 
sexual intercourse. He raised the question whether, in order to prove non-access, 
it was necessary to prove the absence of opportunities of access, apart from the 
absence of actual mtercourse, and answered in the negative. He pointed out that 
in several English decisions, even though opportunities were present, the judges 
held that non-access was made out In Samuel v Annammal! 9, he took the same 
position The Lahore High Courtin Umar-ud-Dinv Ghulam Mohammad?° following 
Jagannatha Mudalt’s case?9-a and Samuel’s case1? held that “access” meant st xual mter- 
course. In Saroov Yeshwant,?4 the Judicial Commissioners’ Court at Nagpur took 
the same view, and Vivian Bose, A J C (as he was then) rejected the contention 
that impossibility of access, that 1s, absence of opportunities, must be proved. 


III 


In the Karapaya’s case?? a person had two wives, and the sons by the second 
wife disputed the legitimacy of the son by the first wife The husband and first wife 
lived separately for some tıme. In 1911, he executed an agreement ın her favour 
in which there was no suggestion of personal hostility between them or unchastity 
on her part. He was then living with his second wife ; the first wife also wanted 
to live with him, but the second wife refused to permit. So the first wife hved 
with a relative in a nearby village, and at this time gave birth to the son. Speaking 
for the Privy Council, Sir George Lowndes observed ?? ; 

“ The only question is whether ıt has been shown that Karapaya and Karapayi 
had no access to each other at any time when the respondent could have been 
begotten The burden of showing this was, m their Lordship’s opinion, rightly 
laid on the appellants (who disputed the legitimacy ofthe respondent). It was 
suggested by Counsel for the appellants that ‘access’ in the (section 112, Evidence 
Act) implied actual cohabitation, and a case from the Madras reports was cited 


in support of this contention. Nothing seems to turn upon the nature of the access 
a ee ee 
17. (1931) 61 M L J 874, 875 
18 (1934) 66 MLJ 283 AIR 1934 Mad 318 
19 AIR 1934 Mad 310 (1934) 66 MLJ 279 
e 20 AIR 1935 Lah 628 
20-a (1931)61 MLJ878:ILR 55 Mad, 243 
21, AIR 1934 Nag 124 
22. (1934) 66M LJ. 288 AIR. 1934 PC 49atp 50. 


ni “THE MADRAS LAW JOURNAL. 7 


in the present case, but their Lordships are satisfied that the word means no more 
than opportunity of intercourse.’’ 

He made no other comment on the decision of Venkatasubbarao, J. in Jagannatha 
Mudalr’s case? cited before the Board. He referred to the absence of hostility 
between the parties, the proxumity of the places of their stay, evidence of some 
personal contacts between them, and concluded, 


“It would, their Lordships think, be quite ımpossıble for any Court to hold 

on the evidence that the appellants had proved non-access in December, 1911. 
The one person who might have been able to give useful evidence ın this question 
was Vıyanı Maistry, in whose house Karapayi was staying at the time, but he was 
not examined.” ?3-a 

It may be noted that in the first passage quoted above the Privy Council was 
replying to the argument that ‘‘access” meant “actual cohabitation”, that is, 
living together as husband and wife. In this case the husband and wife never 
lived together. In order that the presumption of legitimacy may apply, it 1s not 
necessary that the parties should have lived together, but ıt is sufficient if they 
have had opportunities of intercourse, for from such opportunities a presumption 
of intercourse would arise. But Sir George was careful to point that the nature of 
the “'access”” was not important in the case on hand. 


4 

On the other hand, the Board did not take the position that the existence of 
opportunities was conclusive. Opportunities, or the occasions for intercourse which 
circumstances may present, may not be utilized by the parties because of their 
dislike towards each other. So the Privy Council referred to the absence of per- 
sonal hostility between them, in addition to the proximity of the places of their 
stay. The Privy Council was prepared to carry investigation further to find out 
whether the proximity element was or was not actually used by them. The Privy 
Council noted that the one person who could have given useful evidence in the case, 
the relative with whom she stayed, was not examined. But, since there was the 
presumption of legitimacy, the Privy Council reached the conclusion that non- 
access was not established to dislodge the presumption. 


Let us assume that the evidence of the relative was that the husband visited his 
place once and the husband and wife spent the night together. The result would 
not have been different. On the other hand, if the evidence were that the husband 
visited only once, but a meeting with her was not possible as he had to return ımme- 
diately, itis doubtful whether the result would have been the same. It is apparently 
necessary, when considering whether the presumption of legitimacy ought to be 
regarded as rebutted, to pose the issue thus ; 1s ıt established beyond reasonable 
doubt that the husband and wife did not have intercourse at the time when the child 
could have been begotten ? In that context, it 1s reasonable to give “ access” the 


meaning “‘ intercourse’, and not merely opportunity of it, a 


Indeed intercourse may be proved—and in most cases it is—by circumstantial 
evidence and from the presumption or inference drawn from the existence of oppor- 
tunities, In some cases, the circumstantial evidence available may fortify the pré- 
sumption drawn from opportunities, and in others, ıt may weaken the presumption , 
to the point that itshould be rejected. Far from suggesting that the evidence should 
a, 

23 (1931)61MLJ 878-ILR.55 Mad 243 A 
23-a. (1934)66 M.L J. 288: AIR 1934 PG at page 51, 
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be limited to the existence or otherwise of opportunities, the Council was ready to 
admit inquiry into the attitudes of the parties towards each other. In any event, 
in this particular case, the result would not have been different if the word “ access” 
was taken to mean “ actual intercourse.” „As a matter of fact, the issue before the 
Council was not between the two meanings of “ access.” 


The Supreme Court referred to the dictum of the Privy Council with approval 
in Venkateswarlu v. Venkatanarayana®*, In that case the plaintiff’s mother (second 
defendant) and the first defendant were married for ten years, but as she had by 
then no issue and was sick, the first defendant married again the third defendant. 
The second defendant, living in her parent’s house, filed a suit for mamtenance. 
In that suit the first defendant did not plead unchastity. The claim was settled out 
of Court, he agreeing to give her maımtenance'and a house for residence. He 
„Was then living ın that house and intended to move to another house, but did not 
actually do so. He and his two wives lived in the same house. At this time the 
second defendant conceived the plaintiff. Sometime after the birth of the plaintiff, 
the first defendant sued for cancellation of the maintenance and the settlement of 
the house, alleging unchastity on the part of the second defendant. In the 
plaintiff’s present suit for partition of joint family properties, the first defendant 
disputed the former’s legitimacy. The Supreme Court remarked, ‘‘Access and non- 
access again connote, as has been held by the Privy Council : Vide ‘ Karapaya v. 
Mayandı?“-a existence and non-existence of opportunıtiesfor marital intercourse.” 
The Court concluded, “ on the evidence, as it stands, we are clearly of opinion that 
_the defendant No 1 did not succeed m proving that there-was no opportunity for 
intercourse between him and defendant No. 2 at the tıme when the plaintiff was 
conceived.”?5 ms 


“It may be noted, even if ‘* access” was understood as “ intercourse”, the deci- 
sion of the Supreme Court could not haVe been different. The Court did not at all 
discuss which of the two meanings of “access” in section 112 was the right one. 


The difficulty that would arise if “ access” is understood as ‘‘ opportunity of 
intercourse” was faced in Kasıammal *v. Ramasami\. In that case, shortly after 
the marriage between plaintiff-1 and the defendant, plaintiff-1 attaıned puberty, 
and ever since she led, ın the sa 1e village as the husband’s an unchaste life 
successively with two persons. Plaintiff-2 was born to her. On theissue of legiti- 
-macy of plaintiff-2, it was contended on the basis of Karapaya’s case** that the 
presumption under section 112 could be dislodged only by proof that the husband 
had no opportunity of intercourse. The trial Court found that, even though 
she lived in the same village as her husband’s, ““ she is an unchaste wife with whom 
the defendant had nothing to do.” Satyanarayana Rao, J. was forced to adopt a 
tortuous reasoning to reach the only rational decision under the circumstances, 
that the child was illegitimate. He said, “ The'one method of proving that a man 
.had no opportunity of intercourse is to conclusively establish that he had no inter- 
course with the woman.” This is certainly putting the cart before the horse. He 
„proceeded to say, ; 
RE in 
| >24. (1954) 1 S.C J 84: (1954) S C.R. 424 : (1954) 1 M.L.J. 152 : ALR. 1954 S.C. 176, 
- - 24a. (1934) 66 MtL J 288 : AL.R.1934 P:C, 49, 
_25, A.LR. 1954 S.G. 176 at page 178. É 2 . , 
1. (1949) 1 M.L J. 426: ALR. 1949 Mad. 881. . - , 
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. “If he is able to establish to the satisfaction of the Courts that he had no 
intercourse with the”woman I fail to see why it should be incumbent upon him to 
prove further that he had no opportunity of an mtercourse. ......There is no 
warrant for the conclusion urged on behalf of the appellant that ifa man proves non- 
access in the sense that he never had intercourse with the woman he should prove 
further that he had no opportunity of having intercourse.” 

He went on, 


“ He might have had an opportunity, but if he proves that he had no actual 
cohabitation with the woman during the period, in my opinion he discharges the 
burden of proving non-access within the meaning of section 112, Evidence Act.” 


This is quite the reverse of the Privy Council’s statement of the law, unless the 
judge meant by cohabitation’ sexual intercourse. He concluded, 


“If he had an opportunity of intercourse, but notwithstanding such oppor. 
tunity, if the husband proves to the satisfaction of the Court that he had no 
intercourse, in my opinion, he establishes thereby non-access withın the meaning 
of section 112, Evidence Act.”, . i 


These statements are nothing but an argument against giving the expression 
“ access” the meaning of “opportunity of ıntercourse.” 


The difficulty found by this judge is bound to be encountered in any case in 
which the parties live at close proximity to each other, but their personal relations 
are such as would render intercourse between them auie unlikely. And the way 
in which it can be’avoided is to give the word ‘ access ? the meaning ‘‘ actual inter- 
course”, and to infer or presume access from opportunity. In Krıshnappav. Venkas 
tappa?, the difficulty, involved was avoided by placing the burden of proof ın the 

“wrong quarter. In that case, the plaintiff’s partition suit against the fourth defen- 
dant and others was resisted on the ground that ‘the plaintiffs were illegitimate 
children of their mother, a wife of the fourth defendant. The wife was proved to 
be living ın her parents’ house, leading an immoral life. But the parents’ house Was 
only a few yards away from the fourth defendant’s honse. The plaintiff’s claim was 
dismissed on the basis of the District Munsif’s finding that there was nothing to show 
that the husband had access to her at the time when the plaintiffs could have been 
begotten. But surely, it is for those who allege illegitimacy to prove non-access, 
and not for plaintiffs to prove access to establish their legitimacy. S 


We find also a tendency on the part of the Courts not to take the existence 
of opportunity as conclusive, but to seek confirmation of the presumption of inference 
that can be drawn therefrom from other evidence. This we find in Karapaya’s 
Case®, and in Venkatecwarlu’s Case*. In Hanumantha Rao v. Ramachandraiah®, the 
husband pleaded that, though he lived with his wife in one house at the time when 
the child was conceived, he did not have sexual intercourse with her. Instead of 
treating the existence of opportunity as precludıng this contention, the Court 
exammed the evidence and then disbelieved it. It was pomted out that the idea 

e A RES AE a Sy il ESE NE 
, 2, (1943) 2 M.LJ. 108: AIR. 1943 Mad 632 . 
K (1934) 66M L J. 288 : I L R. (1934) 12 Rang. 243 AIR 1934PC 49, 
4, (1954) S.C J 84: (1954)1MLJ.152 (1954)SCR 424 AIR 1954 S.C 176, 
5, LL.R. (1945) Mad. 53 : (1944) 1 MLJ 285 : AIR. 1944 Mad, 376. 
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that the child was illegitimate was an after-thought of the father, and that he did 
not deny paternity on the earliest occasion. In Mana v. Deorao“, the Court was cone" 
cerned with an application for mamtenance under section 488, Criminal Procedure 
Code, by the mother against the alleged putative father of the child. The husband 
was living ın the neighbourhood while the wife was with her mother, and they had 
opportunities of meeting. The respondent denied paternity ' of the child. The 
Court invoked the presumption under section 112, and also pointed out the facts 
that the respondent was aged sixty and had two wives and five children, to dis- 
believe his paternity. C : 


IV 2 

On principle, it should have been clear by, now that the meaning of 
opportunity of ‘intercourse’. cannot be sustained. The existence of opportunity 
cannot be conclusive ;ıt may not have been utilized, or the parties may not be well 
disposed towards each other to do 50. The Courts seem to have been, rather 
under a misapprehension that if ‘ access ” were to mean actual intercourse, to’ 
éstablish legitimacy actual intercourse must be proved. This 1s, not necessary 
because there is the presumption under section 112 On the other hand, it is for those 
that deny legitimacy to prove non-access or absence of intercourse at the material 
tyme. In none of the cases the Courts appear to have a precise notion of the role 
which opportunities of intercourse play ın the determination of the issue of legiti- 
macy. Non-existence of opportunities, and embittered relations which make 
utilization of the available opportunities improbable, help to establish absence of 
intercourse and to dislodge the presumption of legitimacy. On the other hand, 
existence of opportumities gives rise to because of the special relation between hus- 
band and wife, a presumption (under section 114, Evidence Act) that they were 
utilized, and this presumption will remforce the presumption under section 112, . 
The conclusion that should be finally reached as to whether non-access has been 
proved, so as to dislodge the presumption, should be on the basis of all the evidence 
showmg the existence of opportunities, and the personal relations subsisting between, 
the spouses, creatmg ın them a disposition either to use those opportunities or not 


to use. 


: ; 


If existence of opportunities of mtercourse is taken as conclusive, in this age of 
the jet plane we will virtually be'substıtuting the doctrine offour seas with a new 
doctrine of thefour corners ofthe world. If, forimstance, the wife of a'person, who 
frequents a city like New York, quarrels with her husband, goes to that place, 
picks up a job anda lover, and gives birth to a child, the husband will have to own 
it, the existence of opportunities being conclusive. The status of illegitimacy 
should not, no doubt, be imposed on a person without clear justification, but it is 
equally important that nobody should be compelled to own a child that is clearly 
not his. ' 

CONCLUSION. ; 


In conclusion we can say that “access ” has two meanings ; in general parlance 
it means personal access ; and 1n the context of the relationship of husband and wife, 
Sexual mtercourse. Access in the former sense affords opportunity of access in the 


6, ALR. 1942 Nag. 96. 5 i ı 
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children borm in wedlock, “ access ” is given the latter meaning. In India, too, 
until the Privy Council dropped its casual observation in 1934, the same situation 
prevailed. But ever since “ access” ın section 112 ıs understood as “ opportunity 
of ıntercourse.”” This has occasioned certam difficulties ın some cases, especially 
when the environment afforded opportunities, but the parties were in such situation 
that they were not disposed to make use of them for intercourse. These difficulties 
can be avoided if “ access ” is understood as “ actual intercourse”. Thereisa fair 
scope to interpret the decisions of the Privy Council and the Beze Court in such 
a way that they may not be taken to have definitely given the meaning of 
“ opportunity of intercourse ” to the expression “ access.” If the meaning “ actual 
intercourse ” is given, the difficulty encountered can be avoided without facing any 


t 


mew one. . 


, 


If the haptoglobin test comes to be widely used in this country, too and 
accepted by Courts as reliable, a very significant amendment to section 112 will 
become necessary. That section will have to be amended to make the presump- 
tion of legitimacy rebuttable by blood test. : 


` 


‘ r 


AN UNHEALTHY FEATURE. 
By 
V. R. NAGANATHAN, B.SC., B.L. 


. ' In most of the Crimınal'Courtsa diffrential treatment 1s shown often towards 
the legal profession engaged in defending the accused persons in criminal cases. 
The Police Officers attend the Court at their own convenience as against the practice 
of lawyers who strictly adhere to the rule and present themselves at the stroke of 
llam. Ifatthe time when the case 1s taken up the lawyer ıs absent or is represented 
to be engaged in other Courts, the Court begins to examine the witnesses in their 
absence. But if the Police Officer is absent lawyers are made to wait to suit his 
convenience. The Courts also grant repeated adjournments to the prosecution on 
representation of the absence of witnesses. On the other hand if more than one 
adjournment 1s asked by the accused on bona fide grounds, then the 2 months old 
pendency rule is sought to be applied and adjournment 1s refused. Such practices, 
which are certainly outside the scope and purview of the Criminal Procedure Code y 
does not seem to be a healthy feature m a democratic judicial set up. Itis high tıme 
that necessary administratıve dırections are gıven to remedy this. 
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POWERS OF THE SPEAKERS TO ADJOURN THE HOUSE, A) 
= By i 
G. RANGARATHNAM, Advocate, MADRAS. 


There is so much talk in the air about the powers and the role of a Speaker to 
adjourn the House over which he presides. This matter has been discussed recently 
at the Conference of Presidmg Officers of Legislatures held at Delhi on,6th April, 
1968. The crucial question posed at, the Conference was whether the Speakers 
had an unlimited and unfettered right to adjourn the House and prevent it from 
functioning for whatever the period they like, and on whatever grounds they might 
deem fit in the exercise of their discretion. The question of the Speaker’s powers is 
not a question of politics, but a question of public and national importance especially 
in the wake of a ministry being formed consisting of mmisters belonging to a parti- 
cular political party and the Speaker who is elected belonging to a‘different political 
persuasion. But once a member of the House of Legislature is elected as the Speaker, 
he must shed his political complexion, and become the guardian of the privileges 
and the rights of the House and its spokesman. But having been elected by the 
members of the House to regulate the proceedings and conduct of the House and 
deriving authority and jurisdiction from it, he can’t so exercise his powers as to 
exceed his jurisdiction and deprive the House of its effective functioning under the 
pretext of adjourning the House. He is not merely literally the master of the House 
but also its first servant. 

Moreover every member including the Speaker of the House before entering 
upon his duties takes on oath whereby he is required not to subvert the Constitution. 
By exercising the power of adjournment, he cannot make the House impotent or 
functionless for an unusually long period or an unresonable time. Healthy conven- 
tions if possible and effective amendment of the Constitution if mecessary can be 
thought of to define the powers and delimit the privileges and powers of the Speaker, 

If we:study, for instance, the status and the position occupied by the Speaker 
of the House of Commons in U. K., we find that he 1s regarded as the representative 
ofthe House in its powers, proceedings and digmiy. On the one hand he is the 
mouth or representative of the House in its relation with the Crown, the House of 
Lords and other authorities and persons outside Parliament. On the other hand 
he presides over the debates of the House of Commons, and enforces the observance 
of all rules for preserving order in its proceedings. If this status of the Presiding 
Officer of the Legislature 1s understood, ıt will be easy to appreciated as to whether he 
could do anything to bring the institution of his office into contempt. That does not! 
mean that the Presiding Officer of a House of Legislature has no power to adjourn 
it for a reasonably long period. The basic guidelines can be laid down and followed 
as conventions instead of rigid rules. In conducting the proceedings of a meeting 
the desire of the majorities must be carried out. The rights of the minority must be 
protected. Busmess must be accomplished and human feelings must be respected 
vide John E. Baird’s remarks ın his thesis on conducting meetings, 
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SUSPENSION OF SENTENCE OF IMPRISONMENT 
TILL FILING OF APPEAL BY A PERSON CONVICTED AND 
SENTENCED IN A PRESIDENCY TOWN, UNDER 
SECTION 426 (2-A), CRIMINAL PROCEDURE CODE, 1898. 


By 


J. LAKSHMIKANTHAN, BA ,B L » Diploma ın Criminology & Forensic Scrence, 
Chef Assistant State Prosecutor, 
Chief Presidensy Magistrates Court, Madras-8 


Section 411, Grimmal Procedure Code deals with the right of Appeal of a con- 
wicted person in Presidency towns It 1s as follows - 


411. Any person convicted on a trial held by a Presidency Magistrate may 
appeal to the High Court, if the Magistrate has sentenced him to imprisonment 
for a term exceeding six months or to fine exceedimg two hundred rupees. 


There 1s no other right of appeal for a person convicted and sentenced in a 
Presidency town (section 404, Crimmat Procedure Code) Such right of appeal ış 
unrestricted under section 407 (Madras Amendment) sections 408 to 410, Crimmal] 
Procedure Code outside it, but ın the Presidency towns ıt ıs restricted. In re Raju 
alias Idh1 this restriction was challenged on the ground of differentiation and viola” 
tion of the rights ofequality beforet he law and equal protection ofthe laws guaranteed 
under Article 14 of the Constitution On a charge under section 379, Indian Penal 
Code (pick-pocketmg) read with section 75 Indian Penal Code the accused was 
convicted and sentenced to six months rigorous imprisonment by a Presidency 
Magistrate ant the-efore he coil! only file 4 Reviu aguas the Judgment and 
Sentence Sadasivam, J held that it was not so for the followmg reasons — 


“ There 1s no substance ın this contention. There are separate cıvıl and crımı- 
nal Courts in the City of Madras with separate jurisdiction and they differ widely 
from the cıvıl and crimmal Courts ın the mofussıl The reasons for the difference 
could be understood only by a person having knowledge of legal history. It could 
not be said that the existence of such difference ın the Constitution and jurisdiction 
of the Courts ın the mofussil and the City 1s a violation of the principle of equality 
before the law embodied in Article 14 of the Constitution. Such difference may be 
justified as one of reasonable classification based on geographical division. It should 
be noted that the petitioner would have been tried by a Second Class Magistrate in 
the mofussil, but he was tried m the City by a Presidency Magistrate who should at 
least be of the cadre of Sub-Divisional Magistrate. In fact, m this case, the petitioner 
was tried by the Third Presidency Magistrate who was District Magistrate before 
he came as the Third Presidency Magistrate. ” 


In this context 1t may be noted that in Sr Kishan Singh. and others v. State of 
Rajasthan*, with referene to the purpose of legislation on a territorial basis it was 
observed thus :— 


t e 
1. (1962) M.L J. (Cr) 676 (1962)2 ML J] 537 AIR 1963 Mad 85 
2. (1955)2SG.R 531 at 535 . AIR. 1955 SC 795 
J—3 
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“What Article 14 prohibits ıs the unequal treatment of persons similarly situated, 
and therefore before the petitioners can claim the protection of that Article, it 1s in- 
cumbent on them to establish that the conditions which prevail in other areas in the 
State of Rajasthan are similar to those which obtam ın Marwar But of this, there 
has been neither allegation nor proof. On the contrary, it is stated by the respon~ 
dents in para. 10 of their statement that the tenants ın the jagirs of Marwar were pay- 
ing much more by way of rent and cesses than those in the Khalsa area of the State, 
that with a view to remove the equality between the two classes of tenants within 
the State, a law was passed in 1943 providing for settlement of rent, and that again 
on 10th January, 1947 another law was passed abolishing all cesses (lags) and fixing 
the maximum share of rent payable m kmd. These special features, it is argued, 
form sufficient justification for a separate legislation for this area It is also stated 
that the other States had their own rent laws suited to their conditions. There are 
no materials on which we could hold that the impugned Act ıs dıscrımınatory in 
character and we cannot strike down merely on the ground that 1t does not apply to 
the whole of the State of Rajasthan.” 


A simular question arose for decision in Bowman v. Lewis*. There some of the 
areas m the State of Missouri were governed by a judicial procedure different from 
that which prevailed in others. Repelling the contention that this differentiation 
offended the equal protection clauses of the Fourteenth Amendment, the Court 
observed :— 


Each State has the right to make political sub-divisisons of 1ts territory for munici- 
pal purposes and to regulate their local Government. As respects the administra- 
tion of justice 1t may establish one system of Courts for Cities and another for rural 
districts ; one system for one portion of its territory and another system for another 
portion. Convenience, 1f not necessity, often requires this to be done, and it would 
seriously interfere with the power of a State to regulate its internal affairs to deny to 
it this right. 

If a Mexican State should be acquired by a treaty and added to an adjoining 
State or part of a State in the United States, and the two should be erected into a new 
State, it cannot be doubted that such new State might allow the Mexican laws and 
judicature to continue unchanged in the one portion and the common-law and its 
correspondmg Judicature in the other portion. Such an arrangement would not 
be prohibited in any fair construction of the Fourteenth Amendment. It would not 
be based on any respect of persons or classes, but on municipal considerations alone 
and a regard to the welfare of all classes within the particular territory or jurisdiction. 

This Court has also repeatedly held that classification might properly be made 
on territorial basis if that was germane to the purposes of the enactment. Having 
regard to the fact that the conditions of tenants vary from locality to locality, we 
have no hesitation in holding that a tenancy legislation restricted to a portion of a 

State cannot be held on this ground alone to contravene Article 14. ” 

How far would this rulmg in Sr Kishan Singh v. State of Rajasthan* support 
section 411 m view of section 426 (2-4), Criminal Procedure Code m classification 
for purpose of legislation on a territorial or historical basis ? 

Section 411, Criminal Procedure Code thus creates a problem in applying sec- 
tion 426 (2-A), Criminal Procedure Code by which a valuable right is given for a 


ere t 
3 (1870) 101 US 22 25 Law Ed 989 
4. (1955) 2 S.Q.R. 531 A IR 195550 795 
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convicted person viz , the right to be outside the prison till he files the appeal. The 
section reads as follows :— 

426 (2-4) : When any person other thana person convicted of non-bailable 
offence is sentenced to ımprısonment by a Court, and an appeal lies from that sen- 
tence, the Court may, if the convicted person satisfies the Court that he intends to 
present an appeal , order that he be released on bail for a period sufficient m the 
‘opinion of the Court to enable him to present the appeal and obtain the orders of the 
Appellate Court under sub-section (1) and the sentence of imprisonment shall, so 
long as he is so released. on bail, be deemed to be suspended. 


The applicability of section 426 (2-4), Criminal Procedure Code in favour of 
convicted persons ım a Presidency town 1s very much circumscribed by section 411, 
Criminal Procedure Code, that is, only those persons convicted and sentenced for 
more than six months imprisonment in bailable offences can get suspension of sentence 
at the tıme when the sentence is pronounced in Court or immediately thereafter. 
For persons convicted and sentenced to 6 months and less of imprisonment even in 
bailable offences in Presidency towns a Revision only can be preferred against the 
sentence. So much so, Advocates who appear for persons convicted for bailable 
offences and sentenced to undergo imprisonment naturally wish and many of them 
do request the Magistrate to give an appealable sentence of imprisonment for their 
‘convicted clients not only to get the valuable right of Appeal but also to have the 
sentence suspended till the appeal is filed. On the other hand, in the mofussil, a per- 
son convicted and sentenced for any term of imprisonment for a bailable offence will 
be entitled to get the sentence suspended immediately when it is passed by the Court. 
It can be said that the right to get the sentence suspended as provided in section 426 
(2-4), Grımmal Procedure Code is as important to a convicted person as the right of 
appeal. This can be better appreciated if the purpose of passing section 426 (2-A)» 
Criminal Procedure Code, is studied. 


Section 426 (2-4), Criminal Procedure Code was enacted by Act II of 1945 
(Central Act). The objects and reasons given in the Bill were as follows :— 


“ The fourth clause relates to the granting of bail to persons convicted of baila- 
ble offences. After a Magistrate passes an order convicting a person charged with 
an offence, then under the law as it stands today he has no jurisdiction to grant bail. 
Similar is the condition of the Court of Appeal after the judgment is passed by it. 
In cases of this type, the convicted persons ordinarily get bail from the Appellate or 
Revisional Courts established from the former but have to undergo considerable 
amount of trouble and expense before the order granting bail is obtained. In many a 
case they have actually to pass some days in prison before they can get the desired 
order. In case of bailable offences, a provision of this type suggested by the propos- 
ed amendment would go very much to soften the rigour of the present practice, and 
be helpful in advancing the interest of justice (page 190 of Gazette of Inda—l5th 
November, 1941—Part V, L.A. Bill No. 37/41 dated 20th September, 1941).” 

The original Bill was meant to be a proviso to section 496, Criminal Procedure 
Code and it was as follows :— 

“ Provided further that when a person has been convicted and sentenced to im- 
prisonment and desires to file an appeal from the order of his conviction and is pre- 
pared to give bail or in case of the dısmissal of his appeal from a conviction and sen- 
tence of imprisonment wants to file a Revision from the appellate order and is pre- 
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pared to give bail he may be released on bail by the Court passing the order of con- 
viction or dismissing the appeal respectively 


Provided that such an order may be confirmed or cancelled by the Appellate or 
Revisional Court. 


After reference of the Bill to the Select Committee, the object and reasons re- 
mained the same though somewhat modified ın its extent of applicanility. It was 
as follows — 


“ We think that a provision empowermg the Court convicting a person accused. 
of a bailable offence to release him on bail for the period required to enable him, 
in a case where an appeal lies, to make his application to the Appellate Court, 1s a 
salutary one Such a provision, however, can more appropriately be made ın sec- 
tion 426, which deals with suspension of sentence pending appeal and the release 
on bail of appellants ” « 


(Report of Select Committee dated 27th March, 1944, page 76 of Part V, Gazette 
of Inha, 1944) 


The Bill was shaped into the present section 426 (2-A), Crimmal Procedure. 
Code and passed as an Act. 


It ıs to be seen whether these objects and reasons for enacting section 426 (2-4) 
by way of an Amendmg Act is bemg fulfilled ın the application of this provision of 
law with reference to Presidency Towns or whether thelobjects and reasons of the enact- 
ment are defeated or qualified to any extent by section 411,Crimınal Procedure Code 
In other words, apart fromthe ruling made In Re Rau alias diz, mentioned above, 


the constitutional validity of section 421 Crimmal Procedure Code has to be further 
considered. ' 


The question will therefore be whether section 411, Criminal Procedure Code 
unreasonably restrictsthe applicability of section 426 (2-A),Criminal Procedure Code. 

The principle of reasonable classification and if necessary the doctrine of 
Severability ze., of section 411, Criminal Procedure Code m applying sec- 
tion 426 (2-4), Criminal Procedure Code, may have to be considered and exammed in 
this connection having m view the Fundamental Right of Equal Protection of Laws 
guaranteed under Article 14 of the Constitution. The basic reason for limiting the 
right of appeal ın Presidency Towns under section 411, Crzmmal Procedure Code is 
mainly historical and it may be analysed under the following sub-heads : 

(1) Criminal law, particularly the procedural part of ıt was more advanced m 
the Presidency Towns of India than in the mofussil ever since the British rule. 

(2) The Pissidensy. Magistrate 1s an experienced Judicial Officer and am 
appeal against his judgment and sentence of conviction:can lie direct to the High 
Court provided the sentence of imprisonment is above sık months on:fine above 
Rs 200 It may be noted that a First Class Magistrate of the moffusil also should 
have the same experience and same powers as a Presidency Magistrate (See proviso 
to section 30, Criminal Procedure Code and section 32 (1) (a), Criminal Procedure 
Code 


(3) Where therefore a sentence is less than 6 months imprisonment passed by a 
Presidency Magistrate even in a bailable offence there is no necessity for any appeal 
‘agamst the sentence but a revision will do. 

———— 
5 (1962)2MLJ 537 (1062) M L.J. (Cr) 676 
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Whatever may be the reason, the object of section 411, Criminal Procedure Code 
seems to be to lımıt the number of appeals from the judgment and sentence of Presi- 
dency Magistrates to the High Court. All appeals from the Judgment of Presidency 
Magistrates will lie only to High Court. Though the object is achieved; it appears to 
be overdone when section 411, Crimmal Procedure Code practically limits the opera- 

tion of section 426 (2-A). 


The principle of reasonable classification for purposes of legislation was explained 
in Budhan Chowdhry and others v The State of Bıhar9. It was stated that the reason 
for classification should be disclosed and should be definite. After referring to all 
the relevant rulings of the Supreme Court ıt was observed at page 193 thus :— 


“ It is now well established that while Article 14 forbids class legislation, it does 
not forbid reasonable classification for the purposes of legislation In order, however, 
to pass the test of permissible classification two conditions must be fulfilled, namely, 
(i) that the classification must be founded on an intelligible differentia which dıs- 
tinguishes persons or things that are grouped together from others left out of the 
group and (11) that that differentia must have a rational relation to the object sought 
to be achieved by the statute in question. The classification may be founded on 
different bases, namely, geographical, or according to objects or occupations or the 
like. What 1s necessary is that there must be a nexus between the basis of classifi- 
cation and the object of the Act under consideration. It is also well established by 
the decisions of this Court that Article 14 condemns discrimmation not only by a sub- 
stantive law but also by a law of procedure. ” 


This observation was adopted in Dalma case” and at page 548, it was observed : 

“ That while good faith and knowledge of the existing conditions on the part 
of a Legislature are to be presumed, if there is nothıng on the face of the Law or the 
surrounding circumstances brought to the notice of the Court on which the classifi- 
cation may reasonably be regarded as based, the presumption of constitutionality 
cannot be carried to the extent of always holding that there must be some undisclos- 
ed and unknown reasons for subjecting certain individuals or corporations to hostile 
or dıscrımınatıng legislation i 


The above princıples will have to be constantly borne in mind by the Court when 
it 1s called upon to adjudge the constitutionality of any particular law attacked as 
discriminatory and violative of the equal protection of the laws.” 

It was further observed m the same judgment, 


“ In determining the validity or otherwise of such a statute the Court has to 
examine whether such classification 1s or can be reasonably regarded as based upon 
some differentia which distinguishes such persons or thıngs grouped together from 
those left out of the group and whether such differentia has a reasonable relation 
to the object sought to be achieved by the statute.. .Where the Court finds that the 
classification satisfies the tests, the Court will uphold the validity of the law.” 


So for the purpose of determining the reasonableness of a classification and whe- 
ther a statute is discriminatory or not, the object and reason for passing the same 
can be referred to by the Courts The object and reason for enacting section 426 
oe ea trainees e 

6. (1955)S GJ 163 (1955) 1 S.C R 1045 AIR 19558 CG, 191 


7. (1959)8 GJ. 147 (1959) SGR 279 (1059) 1 MLJ (SC) 67 (1959) 1 An WR. (S.G.) 
67: AIR 1958 S.C 538 ‘ 
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(2-4) as Act II of 1945 have been sufficiently explained above for the purpose of 
appreciating this principle. 

In Kangsharı Haldar and another v. State of West Bengal®, the Supreme Court had 
to consider whether the West Bengal Tribunals of Criminal Jurisdiction Act XIV of 
1952 and the special procedure to be followed by constituting Special Courts under 
section 2-B and section 4 (1) proviso contravened Article 14 of the Constitution or 
not on the ground of discrrmmation. At page 660 the majority judgment ze., of 3 
Judges was to the followmg effect — 


“ In considering the validity of the impugned statute on the ground that it 
violates Article 14 it would first be necessary to ascertain the policy underlying the 
statute and the object mtended to be achieved by it. In this process the preamble 
to the Act and ıtsımaterial provisions can and must be considered. Having thus 
ascertained the policy and the object of the Act the Court should apply the dual test 
in examınıng its validity ; Is the classification rational and based on mtelligible diffe- 
rentia; and, has the basis of differentiation any rational nexus with its avowed policy 
and object ? If both these tests are satisfied the statute must be held to be valid ; 
and in such a case the consideration as to whether the same result could not have 
‘been better achieved by adopting a different classification would be foreign to the 
scope of the judicial enquiry. If either of the two tests'is not satisfied the statute 
must be struck down as violative of Article 14. Applying this test it seems to us that 
the impugned provisions contained in section 2 (b) and the proviso to section 4 (1) 
cannot be said to contravene Article 14. As we have indicated earlier, if in issuing 
the notification authorised by section 2 (b) the State Government acts mala fide or 
exercises its power in a colourable way that can always be effectively challenged ; 
but, ın the absence of any such plea and without adequate material m that behalf 
this aspect of the matter does not fall to be considered in the present appeal.” ii 


The other two judges 1.e., Sarkar, J., and Subba Rao, J , were of the view that 
the impugned proyisions violated Article 14 of the Constitution, Sarkar, J., observed 
that, 5 


“ By permitting a declaration classıfiymg offences committed in the past the 
Act makes a classification which may not stand the well known test which Ihave read. 
from Ramakrishna Dalmıa's case®.” 

On this reasoning their Lordships came to the following conclusion :— 

“ Section 2 (b) of the Act in so far as it permits an area which was a disturbed 
area for the purposes of the Act, offends Article 14 of the Constitution and 1s there- 
fore unconstitutional and void. The declaration in the present case was made under 
that portion of section 2 (b) and ıt cannot be sustained.” 

Hence they were of the view that that portion of the Act and the relevant noti- 
fication for setting up Special Courts were void. 

As seen above, the majority of the Judges held that under certain circumstances 
special procedure and special Courts can be constituted without contravening Arti- 
cle 14 of the Constitution. However the view of the other two judges who dissent- 
ed from the majority view is worth noting in this connection. 


e 8 1960(6) CrLJ 654 (1960) MLJ (Gr) 349 (1960) 2 SCR 627 (1960)SCJ 584: 
ALR, 1960 S.C 457 
9. (1959)SGJ.147 (1959) S C.R.279 (1959) 1 ML.J (SCG) 67 (1959) 1 An. WR (S.C.) 
$7 ALR 1933 SI 533. 
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Whether the right of getting a sentence suspended under section 426 (2-4), 
Criminal Procedure Code is substantive in nature or procedural it is certamlya 
right adjutant to the right of appeal The question will arise as to whether this right 
Or privilege can be limited by the provisions contained m section 411, Crummal Pro- 
cedure Code. The validity of geographical and historical reasons as such for classifi- 
cation were also considered ın Kang-hart Haldar’s caset? From this aspect also this. 
judgment is important 

Reasonableness of restrictions and violation of fundamental right can be consi- 
dered not only in regard to the substantive part of the law but also m regard to the 
procedural part of the enactment—N. B. Khare v. State of Delhi}? and Bhku“han 
Chowdhry v. State of Bıkar!?, Chanan Singh v. Union of Inda!3, Jalal v Delh, 
Administration and Bhagwana v State of Uttar Pradesh4, the Supreme Court gave a 
comprehensive judgment after discussmg all aspects of the subject. At page 4 it was 
observed thus — 


Section 29 (of the Arms Act, 1878) provides that for prosecution for offences 
committed wıthın the areas to which section 32 of the Arms and Ammunition Act, 
1860 (repealed) applied, no sanction was required but such sanction was required 
for a prosecution for the same offence when committed ın other areas. This differen- 
tiation came to be made as a result of the political situation during 1857 z.e., during 
the British regime. 


Their Lordships held that there may be a valid classification based on a geogra.. 
plucal differentiation but even then that differentiation must be pertinent to the object 
of the legislation. Section 29 was held to be severable from other portions of the Act 
and that its invalidity did not affect the validity of section 19 and section 29 could 
not be regarded an essential ingredient to the offence under section 19 and their 
Lordships observed :— 


“This differentiation came to be made asa result of the political situation during 
1857 and has reference to the fact that the largest opposition to the British Govern- 
ment came from the Talukdars to the North of Jamuna and Ganga but more than a 
century has since elapsed and the conditions are so radically changed that it is ime- 
possible now to mamtam any distinction between territories North of Jamuna and 
Ganga and other territories on any ground pertıment to the object of the letter in 
question and on the well-known prıncıples applicable to the matter it must be held 
that the differentiation 1s discrimination repugnant to Article 14.” 

The view of the two dissenting Judges in Kangshar: Haldar’s case15 appears to 
have gained ground. 

It is obvious that since 1898 z.e., the year of the passing of the Criminal Proces. 
dure Code, means of communication, transport and other facilities have made vast 
strides and with such speed that the Metropolitan spirit has lost its significance. If 





ro (1960) Cr LJ 654 (SC) (1960) MLJ (Cr.) 349. (1960) 2S CR 627. (1960) SC J. 
584: ALR. 1960 S.C 457 
ıı (1950) SC J. 328 ; (1950) SCR 519 AIR 1950SC 211 
ı2 (1955)SC J 163 (1955) 1SCR 1045 AIR. 1955S C rg1i 1961 (1) Cri LJ 851, 
(Punjab) 
13. 63 Pun LR 51 AIR 1961 Pun) 272 
14. 1963 (1) Gi LJ (SC) 1 (1963) 2S CR. 864 64 Pun. LR 1051: ALR. 1962 S.Č. 
1981, 
“15. 1960 Cr.L.J. 654. 
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so, there can be no legal dıscrımınatıon as between persons convicted for offences 
committed inside Presidency Towns and persons convicted for offences committed 
outside. 


It was further observed m Jalal v Delhi Administration and Bhagwana1® as 
follows :— , 


“It is this that the appellant has to establısh'before he can succeed, and the 
policy behind section 29 is only one element ın the decision of ıt | Now ıt appears to 
us that what is really determinative of the question 1s that what has been already 
stated, that section 191s a substantive provision, whereas section 29 1s an adjectival 
one, and in general, the invalidity of a procedural enactment cannot be held to affect 
the validity of a substantive provision It might be possible to conceive of cases in 
which the invalidity of a procedural section or rule might so react on a substantive 
provisions, as to render ,1t ineffective. But such cases must be exceptional. And 
we see nothing ın the present statute to take ıt out of the general rule. On the other 
hand, the paramount intention behind the law is to punish certam offences No 
doubt section 29 was enacted with a view to give some measure of protection to the 
subjects. But if the Legislature had been told that section 29 would be bad, can 
there be any doubt as to whether it would have enacted the statute without section 
29? The consequence of withdrawing the protection of that section 1s only that 
the accused will have to take up his trial in a Court, but there ultimately justice will 
be done. Therefore if the choice was given to the Legislature between allowmg an 
offence agaist the State to go unpunished, and failing to give protection to a subject 
against frivolous prosecution, ıt is not difficult to see where ıt would have fallen. 
We cannot be mistaken if we conclude that the intention of the Legislature was to 
enact the law, with section 29 if that was possible, without it, if necessary. And 
that 1s also the mference that 1s suggested by the provision ın section 29, exempting 
certain areas from its operation. ” 


Incidentally the doctrine of severabılity of a portion of a statute im applymg another 
portion of the statute, for reasons of violation of Article 14 may be noted. A 
,seven point formula was pomted out with reference to this doctrme ın the 
R.M.D.G caset”, This principle also has been elaborately explamed and illustrated 
An Jıalal v. Delhi Administration and Bhagwana1® where ıt 1s observed : 


“ In general the invalidity of a procedural enactment cannot be held to affect 
the validity of a substantive provision. It might be possible to conceive of cases ‘in 
_ which the invalidity of a procedural section or rule might so react on a substantive 
provision, as to render it meffective But such cases must be exceptional There 
is nothing im the Arms Act to take ıt out of the general rule. On the other hand, 
“the paramount intention behmd the law was to punish certam offences No doubt 
section 29 was enacted with a view to give some measure of protection to the subjects. 
“The consequence of withdrawing the protection of that section 1s only that the 
accused will have to take up his trial m a Court, but there ultimately justice will be 
“done. Therefore 1f the choice was given to the legislature between allowmg an offence 
—— eee 
16 (1963) (rt) Cri LJ (SG) atpaze8 - (1963) 3S GR 412.ALR 1962S G 1788 
17. (1957) 8.C.J 593 (1957)SGR 930 (1957)2 An WR (SC) 76 (1957) M L J. (Crk) 
547" (1957) 2 M.L J. (S.C) 76 AIR 1957 (S C ) 628 


18. (1963) 1 Crl.L J (S.C) at pageg (1963)2S.CR 864 64 Pun) LR. 1051 ALR, 1962 
S.C. 1781. 
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agamst the State to go unpunished, and failing to give protection to a subject agams; 
frivolous prosecution, 1t 1s not difficult to see where ıt would have fallen The con- 
tention that the mtention of the Legislature was to enact the law, with section 29 
if that was possible, without it, if necessary will not be mistaken 

It has sometimes been stated that a distmction should be made ın the matter 
of severability between Criminal and Cıvıl laws, and that a penal statute must be 
construed strictly against the State But there are numerous decisions m which 
the same rules of construction have been applied ın deciding a question of severability 
of crimmal statute as in the case of a Civil Law, and on principle ıt 1s difficult to see 
any good ground for the distmction In the present case the fact that section 29 
is a procedural and not a substantive enactment 1s sufficient to turn the scale heavily 
in favour of the State ” 


At page 8 ıt 1s observed as follows -— 

“ On a consideration of the scheme of the Act, and its provisions, we are of 
opinion that section 29 1sseverable from the other portions of the Act, and that its 
invalidity does not affect the validity of section 19 ” 


In RM DC case,19 ıt was further mdicated thus -— 


“ On the other hand, if they are so dıstınct and separate that after strikmg out 
what 1s invalid, what remams ıs m itself a complete code independent of the rest 
then ıt will be upheld notwithstanding that the rest h~s become unenforceable.” 

So far asa Presidency Town 1s concerned, section 426 (2-A) depends upon section 
411, Crimmal Procedure Code and itis doubtful whether according to the doctrme 
of severabılıty mentioned above, section 411, Criminal Procedure Code can be severed 
for the purpose of applyıng the provision contamed under section 426 (2-A), Crimmal 
Procedure Code 


On a reading of sections 407 to 411, Crimmal Procedure Code it appears as 
though there 1s a lacuna in the right of appeal, for persons convicted and sentenced 
to ımprısonment in Presidency Towns. 


Therefore 1t may have to be considered whether section 411, Criminal Procedure 
Code can be amended so as to bring the operation of section 426 (2-A), Crimmal 
Procedure Code ın the Presidency Town in line with the mofussil so that the purpose 
of section 426 (2-A), Crimmal Procedure Code can be better fulfilled 


The amendment proposed may be as hereunder : 


“Section 411 Any person conviztel ona trial hell by a Presidency Magis” 
trate may appeal to the High Court, ifthe Magistrate has sentenced him to 
imprisonment or to fine exceeding two hundred rupees ” 


It may also be noted that according to sections 405, 406 and 406-A, Crimmal 
Procedure Code there are absolutely no restrictions on the right of appeal from orders 
passed by Presidency Magistrates 


The recent rulıng of the Constitution Bench of the Supreme Court in Writ 
Petitions, declarmg Rule 8 of the Madras State Medical Colleges admission rules as 
unconstitutional may also be noted in this connection. The reasoning given therein 
is as hereunder : 











19 (1957) SCJ 593 (1957) SCR 930 (1957)2 ANWR (SC) 76 (1957) ML J (Gri) 
547 (1957)2MLJ (SC)76 AIR 1957S C 628 at page 637 
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“Rule 8 of the admission rules violated Article 14 of the Constitution, by pro- 
viding for allocation of seats among the various districts of the State on the basis of the 
ratio of the population of each district to the total population of the State. Whether 
the selection 1s from the socially and educ?tionally backward classes orfrom the gene- 
ral pool, the object of selection must be to secure the best possible talent from the 
two classes. Ifthat be the object, 1t must follow that that object would be defeated 
if seats are allocated district by district. 


If that 1s so, the classification even if reasonable, would result in discrimination 
inasmuch as better qualified candidates from one district may be rejected, while 
less qualified candidates from other districts may be admitted from either of the two 
sources. ‘The allocation of seats on a district-wise basis was, therefore, a violation of 
Article 14.” 


The same reasoning, 2.¢., for discouraging discrimination on territorial or divisio- 
nal basis can also be adopted to abolish the distinction between a convicted person 
in a Presidency Town and one outside the Presidency Town in getting the sentence 
of imprisonment suspended on conviction. 
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iğ FUNDAMENTAL RIGHTS AND FREEDOMS. 
By 
JosgPa MINATTUR, PH.D, LL D., Barrister-at-Law. 
The unwritten and undying laws of God: i 
Not of today nor yesterday, the same 


3 Throughout all time they live, and whence they came 


“gi None knoweth. Sophocles! ! 

A quotation from Sophocles may have no persuasıve influence on lawyers trained, 
to value judicial. precedents and revel ın quoting judges’ quotations; but 
it will persuade them to realise that the concept of basic human rıghts has an 
unquestioned antiquity and that even during those early days in the history of 
mankind it was believed that those rights would live for ever., 


An opinion expressed by Cicero, a fellow-lawyer and jurist may be accorded. 
better reception by lawyers He said about natural law which ensbrines the 
concept of human rights —“True law ıs right reason in agreement with Nature, 
it is of universal application, unchanging and everlasting ..... It 1s not allowable 
to alter this Jaw nor deviate from ıt, nor can ıt be abrogated., Nor can we be 
released from this law, either by the Senate or by the people. And there will not 
be different laws,at Rome and at Athens or different laws now and in the future, 
but one eternal and unchangeable law will be valid for all nations and for all 
iımes.,”? 


What has been believed and acted upon ın ancent Greece and Rome has 
some down to us through the centuries. 


> Whe Virginia Bul of Rights, 1776, declared in Article 1; , . PA 

That all men are by nature equally free and independent, and have cer- 
łam inherent rights, of which, when they enter into a state of society, they can- 
not, by any compact, deprive or divest their posterity, namely, the enjoyment of 
life and liberty, with the means of acquiring and possessing property, and pur- 
suing and obtaining happiness and safety., (emphasis added.) 


The Universal Declaration of Human Rights speaks of the recognition of the 
inherent dignity and of the equal and inalienable rights of all members of the 
human famuly.® 








1. The Antigone, (translated by Gulbert Murray), vv 455-58 

2. De Repultca, III, xxu, 33, quoted in d’ Entreves, Natural Law (1960) pp. 20-21 and in We 
Friedmann, Legal Theory, 5th Edition (1967) p. 102 

3. Preamble of the Universal Declaration of Human Rights, (U.N O ) 1948, 
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Inviolable basic rights. 
It would appear that there is nothing strange in treating basic human rights 
as eternal and not subject to changing moods of special parliamentary majorities. 


Gajendragadkar, C.J., observed in Sayyan Singh v. State of Rajasthan‘ 
that: 


1 ; { 


e 
. 


. unless it is assumed that the relevant power (to amend the funda- 
mental rights provisions ın Part IIT of the Indian Constitution) can never be 
included ın Article 368 (which sets out the procedure for amendment) ıt would 
be unrealistic to propound the theory that the fundamental nghts are eternal, 
inviolate and not within the reach of any subsequent constitutional amend- 
ment”, i f tzi > 1 eas h ta Wa Tra iiai a -i 

Framers of Constitutions have sometimes gıven expression to such a theory, 
in concrete terms, and constitutional lawyers have frequently asserted that as the 
provisions enshrining fundamental mghts are super-posıtıve law, they are 
unamendable, irrespective of whether their inviolability is expressly provided for 
or not ın the Constitution., 


Let us consider two Constitutions to which the members of the Constituent 


Assembly and particularly those of the Drafting Committee occasionally referred. 
the Constitutions of Japan and Ireland. 


’ 


The Constitution of Japan provides: 


The people shall not be prevented from enjoying any of the fundamental 
human nights. These fundamental human nights guaranteed to the people by this 


Constitution shall be conferred upon the people of this and future generations as 
eternal and inviolable rıghts.5 


The Constitution of the Republic of Ireland which undoubtedly had a great 
impact on the Directive Principles of State Policy ın the Indian Constitution! 
speaks on the family as “a moral ınstıtıtutıon, possessing inalienable and impres- 
criptible rights, antecedent and superior to all positive law”. It also declares 
that “man, in virtue of his rational bemg, has the natural rights, antecedent! tol 
positive law, to the private ownership of external goods.”8 The exercise of these 


rights, however, ought in civil society to be regulated by the principles of social 
Justice? i 


t aa‘ e see o liğe 


A number of Constitutions adopted in recent years have declared in express 
‘terms that the provisions relating to basic human rights are unamendable,, 


en 
` 


The Constitution of Lybia provides that— 
—— ee 
2 5 AIR 1965SC 845 (1965)1MLJ (SC )57  (1965)1SCJ 377 (1965)1 ANWR 
C) 57 

5 Ibid at p 859 

6. Article 11 , emphasis added 

7- Article 41,emphasisadded In Ryanv Attorney-General, (1965) Irish Reports 294, 1t was explain- 
ed that ‘inalienable’ means that which cannot be transfered orgivenaway while “ımprescrıptible? 

emeans that which cannot be lost by the passage of time or abandoned by non-exercise (atp. 308), 
8. Article 43, emphasis added 
g. Article 43, 2 (1). 
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No proposal may be made to review the provisions relating to the monatchic 
form of Government, the order of succession to the throne, the representative 
form of Government or the principles of liberty and equalityguaranteed by this 
Constitution .?° 


In the Constitution of Somalıa it is provided that the procedure for amend- 
ment cannot be apphed for the purpose of modifying the republican and demo- 
cratic form of the State nor for restricting the fundamental rıghts and freedoms 
of the citizen and of man sanctioned by the Constitution. The democratic 
principles which rule the Republic are exempted from the purview of constitu- 
tional amendment ın Ruanda 1? In the Constitutions of Madagascar, Daho- 
mey**, Sengal, Nıger”, Tunisia 1” Ivory Coast18 Guinea 19 and Gabon 19% 
(to cite a few examples) the republican form of Government is not subject to 
amendment The ‘basic articles’ ın the Constitution of Cyprus cannot be amend- 
ed or repealed . 


British Conventions in India. 


It may be asked why the Indian Constitution does not expressly state so in so 
many words if the provisions relating to fundamental rights are conceived as being 
beyond the purview of amendment. The explanation is to be found in the history 
of Indian independence and India’s constitution-making The fundamental rights 
enshrined in Part III of the Constitution are certain rights which, in the main, 
remained unformulated ın the constitutions of the Commonwealth, but recog- 
nized ın judicial decisions The provisions ın Part IIL may have been thought 
of as being merely declaratory. 


It is famılıar learning that in spite of its great length and its various provi~ 
sions made in abundant caution, the Indian Constitution took for granted al 
number of things, for instance, a few of the British constitutional conventions. 
When the Pakistan Constitution of 1956 and the Malayan Constitution of 1957 
made clear provisions regarding who should be appointed Prime Minister, the 
Indian founding fathers seemed to have assumed that Indıa would follow the con- 
ventions of the British Constitution. It 1s not doubted that they envisaged a 
parlıamentary form of Government. Though ministerial responsibility to the 
House of the People is emphasised, one finds the following constitutional provi- 
rions; 5 rapel — n pm pg 

(i) The executive power of the Union shall be vested ın the President ?°-a! 


(u) There shall be a Council of Ministers . to aid and advise the Presi- 
dent. 2°-b ! 14 1 EL | Maze; 
Gu) The Prime Minister shall be appointed by the President and the 

other Ministers shall be appointed by the President on the advice of the Prime 
Minister. ?°-c il 
a A mm Km m 

10 Article 197 , emphasis added. 

tr Article 105 

I2 Article 107 See also Constitution of the Central African Republic, Article 379 

13 Article 65 

14 Article gg 

15 Article 89. 

16 Article 73 

17 Article 60 

18 Article 73 

19 Article 50. 

ıg-a Article 70, 

20 Article 75 (3) 

20-a, Article 53 (1). 

20-b, Article 74 (1). 

20. Article 75 (3), 
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(iv) The Ministers shall hold office during the pleasure of the President -d 
These provisions have not been interpreted as envisaging a presidential 
regime for India. 


The Constitution of Malaya, adopted a few years later, provided ın very clear 
terms that the Yang di-Pertuan Agong (Head of State) shall first appoint as Perdana 
Mentri (Prime Minister) to preside over the Cabinet a member of the House of 
Representatives who ın his judgment 1s likely to command the confidence of the 
majonty of the members of that House 21 In Commonwealth Constitutions 
a‘lopted in recent years one finds that the British constitutional conventions when 
‘received’, are usually set out ın some detail.**-a. 

The omission to mention: these conventions ın the Indian Constitution has 
not been seriously considered to have detracted from the general assumption that 
India adopted a parhamentary form of Government modelled on Westminster. 


Most of the provisions in Part III were, as we have mentioned already, known 
in judicial decisions in the Commonwealth They were decisions fortified by the 
rule of stare decisis. It 1s therefore improbable that the members of the Consti- 
tuent Assembly could have conceived the principles found ın Part JIT as being 
merely playthings of a special majority of Parliament (to borrow Hidayatullah, J’s 
phrase). If any member had any doubts about the permanent character envi- 
saged for these principles as set out in the Constitution, they may have been allay- 
ed by Article 13 It 1s of terest to note in this connection that Dr Deshmukh 
introduced an amendment”? ın the Constituent Assembly with a view to making 
the provision regarding property unamendable, but on 19th September, 1949, he 
withdrew the amendment ??-a It ıs unlikely that between the introduction of 
the amendment and its withdrawal, his concept of right to property underwent a 
phenomenal change. His withdrawal of the amendment may have been induced 
by his own reflection or by a private communication received from a member of 
ihe Drafting Committee that as the provision was in Part III of the Constitution, 
it was already made unamendable Probably most members of the Constituent 
Assembly had the same attitude to property as the one voiced by Sirdar Patel when 
he said that the State might acquire land as well as many other things, but Would. 
acquire them after paying compensation, but would not expropriate them”. 


The Report of the Nehru Committee (1928) stated very cleaily that “ 
our first care should be to have our fundamental rights guaranteed ın a manner 
which will not permit their withdrawal under any circumstances ”?* 


It is not surprising ıf the Constituent Assembly accepted and acted upon the 
views expressed in this Report. This 1s especially the case if, as Bhagwati, J , 
considers, the genesis of the declaration of fundamental rights 1s to be traced to 
this report.?5 

Minority rights. 

One of the reasons why fundamental rights are sought to be provided for in 

constitutions 1s the fear of minorities that their rights would be ignored by majo- 





20-d * Article 75 (2) 

at Article 43 (2) (a) Simular provisions are found ın the Constitutions of Nige11a (Article 87) 
Uganda (Article 61), Kenya (Article 75), Sierra Leone (Article 58) 

21-a See note 21 

22 Amendment No 212 

224- See Constituent Assembly Debates, IX, 37, p 1665 

23  Constitutent Assembly Debates, Vol 1, p 517, quoted by Hidayatulla, J ın Golaknath v 

e Siate of Puyab, (1967) 25 CJ 486 AIR 16675 C 1643 atp 1710 

24 Quoted by Bhagwati, J ın Basheshwar Nath v Commissioner of Income-iax, (1959) SC J 1207 
AIR 195950 149 at 160 (emphasis supplied). 

25. Ibid 
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rity groups If the members of the Constituent Assembly who belonged to some 
mınorıty group or other felt that the fundamental rıghts could be easily amended, 
o1 repealed by a special majority of Parliament, they would have, in all proba- 
bility, insisted on some better method of entrenchment, say, for instance, the con- 
sent of a fairly large number of States. If they did not even consider the ques~ 
tion of including Part IM in the proviso to Article 368 which stipulates the con- 
sent of half the number of States for amendments of certain provisions, and. 
willingly acquiesced ın the adoption of Article 368 as it is, this could only have 
been on the understanding that the provisions relating to fundamental rights 
were unamendable, in case a proposed amendment sought to take away or abridge 
any of these rıghts The fact that their voice would not have probably prevailed 


agaist the majority groups could not be considered a sufficient explanation for 
their silence. Í 


ofal 
Property rights. 
A word about property rıghts may not be out of place here. í 


As Hıdayatullah, J (as he then was) said, the provision regarding the right 
to property should have been placed ın a different chapter! Sirdar Patel who 
appeared to provide for adequate compensation if land or other property was 
acquired may have thought that the provision should be placed ın a chapter which 
contained guaranteed rights incapable of curtailment. 


Among basic human rıghts, rıght to property appears to be the weakest 2 


At least accordıng to one interpretation, St Thomas Aquinas considers 
“the right to the acquisition of property as one of the matters left by natural Jaw 
to the State as a proper agency for the regulation of social lıfe ”3 According tol 
another interpretation’, St Thomas does not refer to the legal theory of acquisi- 
tion, but ın the view of the Angelic Doctor “The ruler was bound by natural 
law to maintain the general system of private ownership and direct ıt for the com- 
mon good, but he was not bound to respect as a natural right the property of any 


one man”, The State, while protecting private property, ought to regulate ıt for 
the common good 


Suarez appears to have to an extent agreed with St Thomas when he argued 
that neither division nor community of property was postulated by natural law: 
“just as, conversely, the advantages which show that a division of property is 
better adapted to man’s nature and the fallen state. are proof, not that this divi- 
sion of ownership is a matter prescribed by natural law, but merely that it is 
adapted to the existing state and condition of mankind.” 


One may also refer to what J acques Maritain has to say about right to pro- 
perty. 


“The right to the private ownership of matenal goods pertains to natural 
law, in so far as mankind 1s naturally entitled to possess for 1ts own common use 
ee 
Golakaathv State of Purjab, op cit , (1667)2SCJ 486 AIR 1c67SC 1643 atp 1710. 
Hıdayatullah, J , ın Golaknath Case, (1567) 2S Cj 486 AIR 1c67SC 1643 atp 1710 
W Friedmann, Legal Theory, Fifth Edition (1667) Ep 110-111 
Richard Schlatter, Private Property, (1951) p 50 è 
Ibid 
Ibid ,p 181 where Friedmann 
Book, II, Chap, XIV, 


Au MW ON m 


quotes Suarez, Treatise cn Lews and God the Law Gizer, (1612) 
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the material goods of nature, ıt pertains to the law of Nations, or jus gentium, in 
so far as reason necessarily concludes in the light of the conditions naturally 
required for their management and for human work that for the sake of the com- 
mon good these material goods must be privately owned. And the particular 
modalities of the rıght to private ownership, which vary according to the form of 
a socitey and the state of development of its economy, are determined by positive 


law.” ZN be Th wali 


After having pomted out that the rıght to the private ownership of material 
goods is rooted in natural law, Maritain adds ın a footnote 


“The rıght to the private ownership of material goods relates to the human 
person as an extension of the person itself, for enmeshed 1n matter and without 
natural protection for its existence and its freedom, ıt must have the power to 
acquire and possess in order to make up for the protection which nature does not 
afford ıt On the other hand, the use of private property must always be such as to 
serve the common good, ın one fashion or another, and to be advantageous tol 
all, for in the first place ıt is to man, to the human species generally, that mate- 
rial goods are granted by nature.® 1 ff 

What prompted the people of Ireland to enact in their Constitution the follow- 
ing provisions regarding the right to property and the exercise of the nght of this 
awareness that the use of the property should serve the common good. 


The Constitution of Ireland, after having stated that the State guarantees 
to pass no Jaw attempting to abolish the rights of private ownership or the general 
right to transfer, bequeath or inherit property says that 


“The State recognizes, however, that the exercise of the rights mentioned 


sow ought, ın cıvıl society, to be regulated by the principles of social justice”.? 
and that. = WA 


NE l 
“The State, accordingly, may as occasion requires delimit by laws the exer- 


cise of the said rights with a view to reconciling their exercise with exigencies of 
the common good.”10 


, The Indian Constitution which followed ın the footsteps of the Irish Censti- 
tution in adopting a social policy which should guide the State in the governance 
of the country, could have also “received” these provisions It did not adopt the 
Provisions of the Japanese Constitution either. Whatever reasons there may have 
been ın not adopting the provisions from the Insh or the J apanese Constitution, 
the provision relating to property rights could have been left in a less entrenched, 
Position But it may be that Sirdar Patel was of the view that the provision 


should be so thoroughly entrenched as to be practically unamendable, and hus 
view appeared to have prevailed ™ 


Opinion of jurists. 


, _ Let us now look at some of the opinions expressed by jurists in recent years 
in relation to the inclusion of basic rights ın constitutions. 
Se e 


J Maritain, Man and the State, ( 1954) p gı 


e 3 J Maritain, The Rights of Man and Natural Law, (1944) p 40. 
9 Article 43, 2 (1) 


10, Article 43, 2 (1). 
Hu See Granville Austin, The Indian Constitution + Cornerstone of the Nation, (1966) pp, 87 f, 
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The basic Law of the Federal Republic of Germany states in its first article 
that the German people acknowledges inviolable and inalienable human rights 
as the basis of every human community, of peace and of justice in the world., 
After listing a number of basic nights, ıt provides that “In no case maya basic 
right be affected ın its basic content ”2 Jt also provides that 


“An amendment to this basic Law by which the organisation of the Federa- 
tion into Laender, the basic co-operation of the Laender in legislation or the basic 
principles laid down ın Articles 1 and 20 are affected, shall be inadmissible.” 


The prevalent juristic opinion in Germany appears to be that even if the basic 
rights Were not set out in the Constitution, they would be regarded as valid and 
enforceable as beg comprised in super-positive law .74 


A number of German jurists consider that constitutional provisions relating 
to basic human rıghts are merely declaratory, If they are declaratory only, ıt 
would mean that they were valid before , And the question arises whether they 
would remain valid in future and whether they would be binding ona future 


constituent power. Nıpperdey is of the view that a future constituent power 1s 
bound by the principles of natural law .2° 


In an opmion" handed down by the Constitutional Court of the Federal 
Republic on 23rd October, 1951, ıt was declared that 
bound by the super-positive fundamental legal principles which take precedence 
over any written law. The Court also stated that it re 


suring the written law 
agaist such super-positive law., It quoted with approval the following passage 
from a decision of the Bavarian Constitutional Court: 


eee 


12. Article 1g (2). 


13 Article 79 (3) Article 1 reads : (1) The dignity of man shall be inviolable To respect 
and protect it shall be the duty of all state authority 
(2) The German peop 


le therefore acknowledges inviolable and inalienab 
the basis of every numan com: 


munity, of peace and of justice ın the world 


(3) The following basic rights shall be bindin: 
tion and judiciary 


le human nights as 


as directly valid law on legislation, administra- 


Article 20 provides : 
(1) The Federal Republic of Germany is a democratic and social federal state 
(2) Allstate authority emanates from the people Itshall be exercised by the people in elections 
and plebiscites and by means of separate legislative, executive and Judicial organs. 


(3) Legislation shall be limited by the constitution, 
justice by legislation and the law 


14 W Friedmann, “ Uberges:tzlıche Rechtsgrundsatze ” Archi fur Rechisund Sozzalphilosophte, 
B XLI, pp 348“, H Mitteris, Uber das Neaturrecht, pp 30-43, H von Mangoldt, Das Bonner 
Grundgesetz, 2 Aful B 1 pp 70-71 , Wurtemberger, Das Naturrecht und die Philosophie de, 
Gegenwart” Juristenzeitung, 1955, pp 1f SeeF “ Castberg, Freedom of Speech ın the West, bp 347 
whomentions these jurists 

15 See Castberg , of cit , who cites O Bachof, “Verfassu: 
und Staat in Geschichte und Gegenwart,p 30, A H amann, 
Schland vom 23 Mai 1949,p 65 


16 HC Nipperdey, Die Wurde des Menschen, 
HG Nıpperdey, U Scheunder, Pp 22 


17. B, Verf. GE. 1, I4,atpp.17andı8, See Gastberg, 


the executıve and the admuınıstratıon of 


ngswidrige Verfassungsnormen, “ Recht 
Das Grundgesetz fur die Bundesrepublik Deut- 


in Die Grubdreohte, IL hrsg von FL, Neumann 


op.cıt., P. 359, 
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“There are fundamental constitutional principles which are so essential and 
are such an emphatic expression of a law which precedes the constitution that 
they bind even the constituent body and can cause other constitutional provisions 
which are not of the same level of importance to be void on account of the latter 
coming into conflict with the former .*®” 


It ıs this super-positive law which has been contemplated ın Article 19 (2) of 
the Bonn Constitution when it refers to the’ basic content of the basic rights., 


And it 1s this super-positive law which Antigone had ın mind when ın answer 
to Ismene’s suggestion. 


“When Creon hath forbid? ‘Tis lawlessness.” 
She said: 


“What right hath he to bar me from mine own ?”° 


i ER E ' va 


m 


18. B Ve. GE 1, 14, at p. 32 
Ig. Sophocles, The Antigone, vv. 46-47, Gilbert Murray’s translation. 
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INDUSTRIAL ACTIONS. 
(A Socio-legal Study.) 
By 
P. G. KRISHNAN, M.A., LL.M., LECTURER, 
Faculty of Law, Lucknow Uniwersity. 


Trade Union movement in India started ın the last quarter of the 19th Century. 
The first labour agitation dates back to the year 1875 when the social reformers 
led a movement against the prevalent deplorable working conditions of women 
and children ın the factories at Bombay The earliest strike that is recorded 
was in 1877 when the workers of the Empress Mills at Nagpur struck work over 
the question of wage-rates. This was followed by strikes in other establishments. 
But the nature and character of the strikes in the early decades of the trade union 
movement ın India were quite different, for ıt was only that either individual 
workers or their groups used to abandon that particular undertaking and migrate 
tc other dustrial centres. There was no attempt to obtain redress through con- 
certed action.? 


Strikes were recognised as a legitimate weapon of the working-class to 
‘demonstrate solidarity and press their demands from the very beginning of the 
trade union movement in India. The association and participation of Trade 
Unions ın the political movement of the country could be seen as from 1908.2 
Tbrough the decades of its growth and development the Trade Unions in India 
‘developed other and more effective weapons to demonstrate and protest, motivated. 
by redress of grievances rather than merely abandoning the work when they resort 
to strike. Boycott and Picketing came as handy weapons, either accompanying 
or following the strike to coerce the employers to concede the demands. In recent 
years ‘Mass-Casual Leave’ has been invented as a peaceful weapon of the trade 
‘anions to protest. The newest and the most controversial of the present-day 
Industral action is the “Gherao” which 1s widely used as a coercive method in 
india and in other countries too.* 


Industrial actions: Legal aspect.—Stnikes, Picketing, Boycott, Mass-Casual 
leave and Gherao are methods of agitation and forms of ‘Direct Action’. In the 
Present-day context, these various kinds of Industrial actions as the term refer to, 
in its practice, take on an added connotation to emphasise a ‘defiance of the 


Eee 
1. V.V. Gir: . Labour problems ın Indian Industry p. 1-2. Dufty: Industrial relations in 
India. Chapter 2 
2 Ibid:in 1 A sıx day political mass strike was organxd by the Bombay workers to 
Protest against the sentence of :mprisonment on Lokamanya Tilak. . 
3. Its reported that ın London the students of the University Colleges and ın Paris ın the 
Tecent upheavals, and in other European and American Capitals Trade unions have begun widely 
using ‘ Gherao’ as a weapon against the employers and Governmental authorities. 
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employer’s order’ than ‘a willing suspension or voluntary cessation of work’, so 
much so, a srtıke has become more often coercive than persuasive. Picketing as 
employed has come to demonstrate the occupation of a plant or store or shop or 
any premises by the striking employees barring entry and exit even to the 
employers and third parties, so as to obstruct the normal flow of business which 
constitutes an unlawful interference with the freedoms guaranteed to the indivi- 
dual 


Where a strike 1s not fraught with violence and is not accompanied by picket- 
ing, ıt ıs a voluntary action on the part of each employee, acting ın combination, 
to deny their labour to the employer. To that extent it is justified The judi- 
cial recognition of a strike and its theoretical justification as a lawful means 1s 
the existence of “Just Cause”. The legitimacy of the method has to be tested. 
with the existence of “Just Cause” ın the circumstances of each strike The 
strikers may plead the existence of just cause as a defence for the adoption of a 
coercive method The question of just cause in a particular set of circumstances 
and its limits 1s a justiciable issue But the absence of just cause necessarily 
vitiates the legal chaiacter of the strike Since law imposes duties for the pur- 
pose of upholding rights, torture ın whatever form gives rise to a right of action 
in law, and a claim for damages on that score is recognised by law In all these 
collective actions which are intended to persuade the opposite party to accede to 
the demands and come to terms, there 1s, 1f not a certain amount of torture manı- 
test, at least some degree of coercion resulting from the action itself As between: 
persuasion and coercion, law draws a definite distinction. But very often, under 
certain set of conditions persuasion would amount to coercion. Whether persua- 
sion as used ın a particular case amounts to coercion is a matter of reasonable 
inference from the facts of the case and the position of the parties in the whole of 
the circumstances.* In every such circumstance the question of the rights of the 
paities involved ıs necessarily the consideration. It is generally the right of one 
group acting ın combination versus the other or mdividuals, and more often it is 
the group versus the individual, that comes up as the main question 


The constitutional nghts of the individual and the statutory or Common Law 
right of the group for concerted effort and collective action to sponser and seek 
their interest 1s every now and then before the Courts of law Statutory regula- 
tion of the rıghts of both the individual and the group has become of necessity the 
function of the legislature and to read them harmoniously, so as to eliminate fric- 
tion and discord has become the task of the judiciary in the emerging industrial 
societies Gherao as a form of ‘direct action’ affects more directly the individual’s 
right to freedom of movement and profession which 1s constitutionally protected 
and guaranteed How so ever mild Gherao be, as far as the incidence of Gherao in 
its relation to those Gheraoed ıs concerned, it is impossible to conceive the action 
as devoid of the elements of restraint, detention and confinement and the conse- 
quent duress and coercion To the extent one is encircled and pressurised by 
constant slogan shouting and not permitted to move unless he accedes to their 

“demands ıt ıs undoubtedly duress and harrassment by workers acting ın combina- 








4. Astbury Jin Valentine v Hyde, 11919) 2 Ch. 129. 
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uon causing agony to the individual It is a denial of his freedom which he till 
that tıme enjoyed. Thus from all angles, Gherao, besides being an unconstitu- 
tonal act infringing the fundamental rıght of the individual or individuals gheraoed 
and unlawful interference with the freedom of the individual, it is also an offence 
within the law of nuisance though it may not exactly fall withm the realm of extor- 
tion and criminal trespess ' 


In this regard ıt would be of interest to note the Common Law development 
m this field. Early Common law, as guardian of the liberty of the subject guaran- 
teed two inter-related freedoms 


(a) a freedom to contract with others as to services or things, 


(b) a freedom ın the exercise of one’s nght from the unlawful interference 
by others 


The rights and duties of the ındıvıdual vis a vis that of the Groups and combi- 
nation of individuals had always been the concern of law and judicial determina- 
ton The process of Common Law ın the field of Labour relations had been that 
while recognising the individual’s right ıt also recognised the limitations ımposed 
by law on that nght For quite some time the judicial tendency was to place 
employees on duty rather than on nght The statutory modifications made from 
tıme to tıme on these mghts had been approved of succinctly under the canon of 
expediency and practical necessity Thus Astbury, J ,ın Valentine v Hyde 
stated that the common law of right of every man to dispose of his labour as he 
will, subject to the limitations recognised by law, is too well established to be 
now questioned. 

Regarding an ındıvıdual's right, the Common law rule is that “A person ıs 
at liberty to earn his living in his own way provided he does not violate some 
special law prohibiting him from dong so, and provided he does not infringe the 
right of others”. An mdividual may persuade another not to enter into a con- 
tract but he must not as a rule use coercive means to such an end © As regards 
rights and duties of social groups, 1t was recognised at common law that indivi- 
duals should have a legally recognised right to combine for lawful objects, and 
workmen’ may combine ın furtherance of their interests At the same time il 
was also realised that combinations may be potent as instruments, not merely for 
realising. but also for crushing the freedom of the individuals’, and so cannot be 
absolved of its liability for the disregard of the mghts of others. Thus Lord 
Lindley observed “Numbers may annoy and coerce where one may not Annoy- 
ance and coercion by many may be so intolerable as to become actionable and 
produce a result which one alone could not produce” . .“A combmation ın 
the nature of trade or professional union cannot escape the responsibility for a 
disregard of the rights of others ”8 Similarly Lord Atkinson stated that the fact 
that the members of a trade union are merely acting ın obedience to a rule of their 


union believed by them to be for their benefit is no defence for an action for the 
ge ee ee ee aa 
5. (1919) 20 Cb i at 137 
6 Quinny Leathem, (1901) AC 495 atp 534 
7 Mogul SS Co v Mc Gregor, (1892) AC 25 
8 Ibid Fn 6 at 538. 
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breach of any contract they have entered into*. .. “and still less is it a defence 
to the wilful and malicious infringements ın combination of that legal right of 
personal freedom of action which they claim for themselves but to which others 
are entitled quite as fully as they are.”* So also McCardie, J., in Pratt v. 
British Medical Association” explained that “every person has a right under the 
law, as between himself and his fellow-subjects, to full freedom of disposing of 
his own labour or his own capital according to his own will.” But that right is 
subject to the rights of others. . ... But a person’s liberty or right to deal 
with others ıs nugatory, unless they are at liberty to deal with him if they choose 
to do so Any interference with their liberty to deal with hım affects him.” 
Thus the trend at common law on the question of individaul versus the group in 
the early part of the 20th Century could be summarised in three propositions 

1. The right of the individual to combine for a common purpose ıs an 
essential element in the liberty of the subject. 

2. The right cannot be denied merely because other individuals may suffer 

3. The nght must not be exercised ın such a way as to amount to coercion 
of others without “just cause” and to their personal damage. 

Referring to strike as an Industrial action Lord Lindley stated that “A com- 
bination not to work 1s one thing, and ıs lawful A combination to prevent others 
from working by annoying them ıf they do 1s a very different thing, and ıs prima 
facie unlawful Again, not to work oneself is lawful . .but to order men not 
to work when they are willing to work 1s another thing ila 

Prof. J. Brown summarising the early decisions at common law formulated 
four clear propositions. 

1. A strike ıs, or may be, a form of unlawful interference with the right of 
an employer to the free exercise of his occupation or calling. 

2. While the element of combmation 1s essential to constitute the common 
law concept of strike it 1s not essential to constitute the common law concept of 
unlawful interference. 


3. While interference is not per se actionable, ıt may become an important 
element for legal purposes if it is unlawful, ie., tainted with some such circum- 
stance as procuring a breach of contract, or the use of such means as fraud, 
threat, coercion, or personal violence. The line between interference and “un- 
lawful interference” though some times obvious is often difficult to draw. 


4. Assuming unlawful interference, an employer has a right of action for 
damages, unless there exist a ‘Just cause’. 


The element of ‘just cause’ ın certain cases cannot be disentangled from the 
element of unlawful interference. In other cases it is distinct. Whether it 
exists ın fact, 1s to be decided, as a rule, by reference to all the circumstances of 


the case. 





oo 








9. (1955) A.C. 814 at 830. 
. 10 Lord Atkinson ın Read v. Friendly Society of Operative Stone Masons, (1902) 2 K.B. 88. 
11. Quoting Sır Willams Erle (1919) 1 KB. 244. 
12 In Qunn v Leathem, (1901) A.C. 495 at p 534. 
13 Jethro Brown : “Statutory prolubition of strıkes”, (1920) 36 L.Q.R 378 at 368. 
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Prof. Brown concludes that “The employee prima facie has a rıght to accept 
employment, refuse employment, to give notice of cessation of employment, to 
change hıs employer, to change hıs employment and generally to combine with 
other employees for common purposes provided he respects the rights of others. 
In considermg whether a combmation in the nature of strike ... can be regarded. 
as such an infringement of the rights of others as to give rise to a right of action 

, several elements require to be taken into account. The purpose of the 
combination may be coercive. But, assuming that the object is merely to force 
an employer to agree to certam terms of employment, without any attempt (other 
than persuasive) to prevent others from taking up the work in the place of those 
who go out on strike, ıt may be difficult to show that the coercion of the employer 
gives rise to a night of action All the circumstances of the case should be consi- 
dered—for e.g., whether the intent be malicious ın a legal sense or be merely in 
protection of the interest of those who strike, the methods of coercion adopted and 
the justification alleged ”1* 

A stuke ıs legitimate unless ıt is illegal, picketing is permissible where it is 
not unlawful, mass casual leave 1s a lawful right if it does not fall within the ambit 
of illegal strike; where as gherao could neither be legal nor permissible. While 
there ıs all justıficatıon for declaring gherao to be illegal under the Indian constitu- 
tonal law, inasmuch as both picketing and gherao stand on identical grounds va 
their modus operandi, casual connection and the resulting factors, ıt is only a very 
thin line that demarcates them as violent or peaceful actions. Further, as far as 
the presence of the elements of restraint and coercion are involved, it is doubtful 
whether gherao and picketing could be easily distinguished so as to differentiate 
the former as illegal and the latter as legal 

If one considers the extent of restraint in these industrial actions, the great- 
est is to be found in a gherao, as comparatively there 1s no element of restraint 
imposed on any individual as such in a strike or a pocketing Therefore two pro- 
positions come up for consideration 

(1) In the event, 1f ıt could be accepted that gherao could be conducted 
peacefully and as such the element of restramt ın ıt becomes condonable, could 
gherao become justifiable as a trade union weapon, as much legitimate as a strike 
or picketing ? 

(2) In the event, ıf the criminal element ın gherao could be individualised, 
would ıt be possible to equate ıt to an action of strike coming within the legiti- 
mate arabıt of trade union actions and so permitted ? 

Even in a strike for specific acts, the individual ıs lable either for misconduct 
or for criminality. In the former he 1s taken to task by disciplinary proceedings. 
and in the latter he becomes punishable under the Penal Code. 


Industrial actions: Socio-economic aspect.—On the sociological plane the 
justification made out for such industrial acuon as that of strike, gherao, etc., is 
that ıt ıs directed against the recalcitrant employer who does not care to meet 
the just demands of the employees or to ımplement the awards, that it is retalia- 
tory in nature for the unjustified action of retrenchment dismissals and victimisa* 


14. Ibid fn 13 at 387. 
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tions, and a palıatıve to the delaying tactics of the employer, so as to yield quick 
results and speedy remedy Further it ıs also mamtaimed that these are peaceful 
methods. 


Perhaps ıt 1s arguable that gherao, “1f done ın a manner that suits the Indian 
tradition of non-violence” and in an orderly way, would be as though adding one 
more weapon to the forms of industrial actions, to bring home and high-light a 
right cause and at the same time fight it out in a peaceful manner—an Indian 
contribution. Such a proposition stands on doubtful premises Firstly, ıs ıt 
feasible to demonstrate a gherao without infringing the corresponding right of the 
gheraoed and without inflicting a kind of mental torture and agony or even with- 
out imposing restraint—in that sense violence? Secondly, what will be the psy- 
chological consequences and repurcussions of such action ın the society as a whole ? 
Would it be without any demoralising tendency? On the one side the effect of 
industrial actions such as gherao is the speed of the fear psychology ın the executive 
and administrative heirarchy that every individual who 1s placed in the position 
of decision-making would feel that he may be subject to such mob violence if he 
takes any decision that 1s not welcome to one or the other group that ıs likely to 
be affected by the decision. This in turn, demoralises the administrators if not 
to shelve, their decision at least to shift responsibility, which factor ultımately 
affects the executive and administrative efficiency of the concern 


On the other side, strikes, picketing and gheraoes are industrial actions that 
necessarily result in work-stoppages. Even mass casual leave, implies stoppage 
of work ın actual effect. These industrial actions are very often more particular 
or sectional than general in their operation Still for however short a period it 
may be for however small a section it be, it has an impact on the industry as a 
whole with reference to production and the productive capacity of the plant. In 
terms of man-hours, and mdustrial out-put, ıt ıs tremendous loss.** The loss in 
a a, a 

15. No. of disputes resulting in work-stoppages, workers involved, and man-days 

lost for all India, 1950-59. 











Year | No. of disputes. | ee | No. of Man-days lost. 
| | 

1950 | 814 719883 12806704 
51 1071 | 691321 3818928 
52 | 963 | 809242 3336961 
53 | 772 466607 | 3382608 
54 | 840 | 477138 3372630 
55 1166 527167 | 5697848 
56 | 1203 715130 6992040 
57 1:30 889371 | 6429319 
58 | 1524 928566 | 7797585 
59 | 1523 | 692914 a 5606079 





N B—This statistical chart is prepared from the statistics supplied by the 
Indian labour statistics publication. 
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man-hours and the consequent loss ın the production capacity, affects the national 
economy ın terms both of price structure and per capita income, besides the income 
on the capital and margin of profit for each industry. Apart from this, ıt is a 
great strain on the employee too Every mdustrial action has to maintain ttself, 
and mect its expenses out of the trade union funds or special collections for the 
purpose The funds that could be directed and applied for the 
welfare of the employees has to be spent out for meeting the exigencies of indus- 
tral action This in sts turn is a constant drain on the actual wages of the 
employees, who are taxed by the union for every mdustrial action 


Besides, a strike action affects the employees’ service conditions as well (may 
‘be continuity of service, or other fringe benefits or even loss in wages) Though 
the employees who were directly affected by loss ın wages, do so, ın the hope of 
recouping themselves later on with higher wages and improved conditions of 
Jabour, ın the ultimate analysis ıt is the average earning capacity of the employee 
that is affected. It may be argued that the loss of wages to the employee or the 
loss ın business to the employer 1s too remote to be reckoned. All the same, it 
as certain that the effect of an industrial action on the community as a whole is 
adverse For, ıt 1s nothing but natural that whether the employer pays higher 
sages or suffers losses as a result of any industrial action, ın order to make good, 
he passes on the burden of such increased cost to the consumer and thereby to the 
society as a whole (which includes the very same industrial employees), who pay 
in fact ın terms of enbanced prices Thus, the resultant of every industrial action 
is the reduction in the net earnmg and actual spending capacities of the employee 
which affects him and his family in their standard of hfe, m spite of the increased 
wages and other service conditions he gained I would argue that whatever 
marginal benefits the employees could derive through precipitated ındustmal 
action of the nature of strike, picketing, gherao and the lıke, in the final analysis, 
they are wiped out ın terms of price fluctuation and increased cost of living caused 
by the loss in production and its impact on national economy. Besides these 
hardships on the individual and the society, an industrial action of the kind, 
breeds animosity which affects the smooth employer-employee relationship ımpair- 
ang staff co-operation at all levels plant as well as industry. 

Every dislocation of industrial production finds some reflex in the prices of 
commodities When the economic machine 1s thrown out of gear, it is difficult 
to say how far or in what directions the consequences may extend Industrial 
stability is essential to hte efficient action of those who durect the enterprise. 
‘Whether the owners of the enterprise are ın the private sector or ın the public 
<ector of the economy, conditions of industnal unrest hampers the progress at 
every turn. 


In fact, no such action would transform our industrial system ın accordance 
with the ideals of a socialistic pattern of society, which would enable the commu- 
mty to maintain a higher real wage except that warranted by the conditions of 
financial stability of the country as a whole Hence, in the present conditions of 
our national economy, even granting that there ıs maldistribution of nationale 
wealth, the supreme effort should be, whatever be the section of society concerned 
to maintain and create conditions of a minimum of mdusirial peace, steady and 
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ıncreased production to boost the national economy, so as to stabilise the price 
structure and arrest the increasing cost of lymg. India cannot afford to be other- 
wise if ıt is to repair its disrupted and depleted economy. 

Industrial action versus Industrial relation.—In the plane of industrial rela- 
tion many a machinary had been devised and procedures lad down for the. 
removal of the causes of conflicts and redress of grievances at the appropriate 
levels. If they could not be resolved at that proper stage and disputes emerge, 
authorities are provided by law for quick and early settlement of it. Unfortu- 
nately the circuitous way in which matters move and the ınordınate delay that 
happens where speedy remedies were envisaged, defeat the very purpose of law 
and its machmery. Very often the unredressed grievance transgress the 
‘grievance procedure’ and failing at the Conciliation Machinery or 
by-passing it, crystalises m a dispute, when the Government steps in as the matter 
has to be “referred”, and the Governmental apparatus, so slow-moving, ın its 
normal course takes 1ts own tıme to refer the dispute for adjudication After an 
irksome adjudication process, an ‘award’ and its implementation follow Finally, 
the provisions of appeal are all exploited as the last resort by the parties involved 
Thus it takes a long and tedious way, perhaps a number of years, to see that a 
simmering dispute at one stage gets finally settled. Even at this last stage, when. 
everything has been settled by the law and legal process, the cantankerous 
employer would still have room to evade the liability under the compulsion of 
law, by his dilatory tactics and often successfuly puts off the employees by the 
non-ımplementatıon of the award 


Every precipitated action is a strain on the employer-employee relationship 
It could be argued either way that these industrial actions ımpaır the amicable 
employer-employee relationship or vice versa, that they are the result of already 
estranged relations In whichever way ıt is argued, the fact remains that strikes, 
picketing, gherao, etc , are industrial actions that embitter the established rela- 
tionship, which could only be worsened to react badly on the prevailing harmony 
in the industry, by such actions. 


Where the machinery contemplated by any legal system fails to achieve the 
purpose or lacks ın its efficacy to meet the needs of changing conditions, law 
should step ın to re-set the machinery or, make a re-statement of the law to assure 
progress. Under Indian conditions, collective bargaming in the sphere of ındus- 
trial relations had not received the necessary impetus to establish good employer- 
employee relationship and ensure industrial peace and harmony. This may be 
partly due to the nature and pattern of the role of trade unions ın under-developed: 
economies, with outside and top-mfiltrated leadership which while functioning on 
the trade union front are drawn into political motives instead of looking purely 
to the welfare of the union and the workers. Secondly it is due to the psycho- 
logical antipathies of the employer community with maximum profit motive and 
fiscal handicaps which the industnal units suffer, coupled with a lack of under- 
standmg and proper forum for the employer and employee organisations to meet. 

.dıscuss and negotiate on issues, like the standing councils, arbitration boards and. 
other bodies which offer their services. Thirdly, the unsatisfactory state of the 
present law—ie., the failure of the existing set of laws, the statutory regula- 
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tions and their judicial applıcatıon to offer speedy remedies is also a contributory 
factor. 

This nature and pattern of mdustrial actions in India suggest that by and 
large they are methods of pressure, coercion and intimidation which yield nothing. 
of material benefit ether for the ‘labour’ or ‘industry’. Nor 1s there any positive 
good to the community as such. The opinions expressed from different quarters—- 
members of Parliament, trade union leaders, economists and men ın authority—. 
shew that while some are in favour of gherao as an Industral action, a good majo- 
rity are not in favour of supporting 1t as a weapon of industrial workers, for fear of 
mısuse and abuse It is undeniable that those who represent social and political 
groups have to cater to and nurse the group interest and therefore, support their 
actions. All the same, it ıs an ındısputable fact that if they choose to encourage 
and give fillıp to such an unhealthy movement merely because they have to cater to 
their group interest with ulterior political motives, responsible Government in 
this country would be at stake and anarchy would be the resultant. For, in these 
movements there 1s scant respect for the ‘Rule of Law’, orderly behaviour and the 
sufferings of others. 

Where these industrial actions have grown to menacing proportions trans- 
grassing the strict confines of trade union activities and the premıssible limits of 
law, affecting social security and ındıvidual liberty, retarding both economic pros- 
perity and Industrial growth, neither the society nor the Government could afford 
to be idle spectators permitting organısed groups to ransack national interest. If 
Indian society 1s to survive on its democratic moorings from this threatening the 
of organised force m the form of a trade union action demonstrating itself from 
a consciousness of the capacity for organised might, these actions should be 
legally and socially controlled 


It can only be concluded that (1) the increased complexity of modern ındus- 
trial societies tends to constitute a srıke or 'gherao” or other similar ‘industrial 
actions’ which have an undeniable disruptive ımpact on the social and economic 
lıfe, an offence against any organised community. (2) While strike and other 
novel weapons of trade unions may not as yet be labelled as crime, where the com- 
munity 1s sufficiently advanced to have constituted proper authorities for the regu- 
lation of industrial relations and conditions of labour, the social trend is in the 
direction of suggesting that ıt will be so labelled either by statutory enactment or by 
developing the Jaw through the judicial process (3) Where such legislation 1s 
made making such ‘industrial actions’ a criminal offence, the statute should be 
regarded not as a subversion of the principles of justice relating to the freedom of 
the individual and liberty of the subject, but as an expansion or an adaptation of 
them to changing conditions. 


The fact that the legal system 1s ın default and the laws lag behind to meet 
the changing social conditions 1s no argument to suggest that lawlessness ıs the 
way to change the legal order. Where the pursuit of social betterment by direct. 
action substitutes force for law, violence for right, coercion for education by per- 
suasion and enlightenment, sectional domination for self-government of the com- 
munity, it should be deemed that the society 1s on the verge of some social cata- 
clysm Hence the legal system has to find a way to control these ‘industrial actions” 
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within permissible bounds by framing a system of new rıghts and duties and impos- 
ing fresh liabilities upon individuals and groups, which would restrain their disrup- 
tive and damaging propensities, so that the community may not be held to ransom 
and the ındıvıdual's rights are not infringed without being answerable ın law." 

I would suggest that the remedy lies ın re-shaping the whole machinery of 
mdustrial relations by more comprehensive legislation Further, the principles of 
law relating to unlawful interference, nuisance and constitutional nghts and funda- 
mental İlbertıes should be re-emphasised In the context, ın the mterest of ındus- 
trial peace and social security and for the sake of establishing healthy employer- 
employee relationship in India, Compulsory Collective Bargaining with suitable 
arbitration or adjudication machinery should be introduced as is found in Austra- 
‘ha and Singapore The legislation should enforce collective bargaining fer every 
industry and for every unit and section of employment, guided by law and legal 
‘sanction so as to ensure the maximum of industrial peace with social justice and 
accelerated trade union movement. 





16 It may be stated that at Common Law, the doctrine of unlawful mterference has given a 

right of action for damages to the employer against the strikers. I would suggest that ın the case of 

° “pherao’ at least unless some such doctrine 1s evolved or ıt becomes a punishable offence under the 

law of Nuisance, in India ‘Gherao’ would become a sort of vexed problem defying all solutions ına 
egal manner denying all remedies. 
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“MOTHER-IN-LAW v. DAUGHTER-IN-LAW”: A HINDU LAWYER'S 
OPINION OF THE EARLY NINETEENTH CENTURY. 
By 
J. DUNCAN M. DERRETT, DCL (OXON). 
Professor of Oriental Laws in the University of London, 
Lecturer in Hindu Law at the Inns of Court School of Law 


We have spoken before about the usefulness of legal history It is 
particularly useful in these days when people are wondering what to do with 
Hindu Law. Shall it be scrapped altogethe: ? What function shall ıt have for 
the future? Shall ıt serve as a model for new laws for other communities, as for 
example ın the Christian Marriage Bull, or the Adoption of Children Bill? Or 
should it rather be thrown into the melting-pot, along with the other systems of 
personal law, should we give it a good stir, and pour out the product and enjoy 
it as something truly Indian? These problems have prove to be extremely teas- 
ing, and a great deal of fundamental research has still to be done 

Even so simple and everyday a problem as to how a man’s property 1s to be 
enjoyed by his immediate relations after his death 1s one which seems to defeat 
us The basic reason, I suppose, ıs that quite a number of different methods 
will work, and that there is no intrinsic advantage in any When the British 
started administering Hindu law, giving to it a certainty ıt had not previously 
known, ıt was one critical period in Hindu legal history, and the way family pro- 
perty was made available (to use no more precise word) for the survivors when 
their chief earner died was one of the signs of that new method’s vitality and deci- 
sion. When the Hindu law was reformed ın 1956, ıt was yet another critical 
period, and the curious way in which property of a male was, under the Schedule 
to the Hindu Succession Act of that year, split Gf he died intestate) between a 
host of relations competing in Class 1, astonished many observers. Previously 
the heirs were ranged ın seiies, a grotesquely long and involved series, now the 
tendency ıs for relatives to succeed by groups It ıs difficult to say what change 
ın social conditions has called fo1 that particular amendment of the ancient law 
if Parlament had given the whole estate to the surviving spouse and left the other 
ielatives to bargain with her, that might have been a more modern, and perhaps 
a more feasible solution If we go back to the early nineteenth century we can 
see some traces of discussions of this problem Up to the present we have not 
had a Sastri’s viewpoint on the matter We have had only poor quality reports 
of early cases, some pandits’ replies in very brief terms, and a very interesting 
Travancore case'—and that was all Recently I rediscovered a South Indian 
Sastrı's opinion called by the quaint title Svasru-snusha-dhana-samvada. The text 
has now been published (ın the Adyar Library Bulletin, 1968, Raghavan Felicita- 
uon, Volume, pp 538-553) preceded by a short introduction and accompanied with 
some notes on the text, locating the citations and otherwise commenting on the 
material It would have been possible to write a little history of Hindu law, 
especially its experiences at the hands of the British, around this little text But 
there is no point in doing this, seeing that what is really important ıs the learned 
Sastr’s method, outlook, and recommendations 


The text belongs, so far as we can tell, to about 1815 It could conceivably 
be a little later The British methods of administering justice are reflected in the 
concern for the actual case in hand, and the reference to a Bengal work (which 
was not available until the beginning of the nineteenth century in the Madras 


İ Ramal Koopoo Ammal v Ammanı Rukmanı Ammal, (1887) 5 Trav L.R 45 (FB)ısofso 
much better quality than the leading case ın British India, vız., Peddamuttu Viramant v. Appu Rao, 
(1864) 2 M H.C.R. 117. 


J—8 


42 THE MADRAS LAW JOURNAL, ` £1968 


Presidency) makes ıt plain that the new role of the sastra was already established ., 
There ıs no sign that the parties to the dispute were actually litigatmg ın a 
British Court. They could have been important members of the Tanjore Maha- 
1aja’s Court, and might have agreed to submit their problem for the Court Sastri’s 
decision. Our work ıs not a pandit’s answer to a problem posed as such by any 
zıllah Court or the High Court, because its tone and the lack of final decisive qua- 
lity are inconsistent with such a production. And as we can see it was intended. 
to be a substantive contribution to (then) modern dharmasastra studies, tricked 
out, as it 1s, with little verses, and other embellishments. ` 


The translation which follows is intended to interest and amuse students of 
the vıcıssıtudes of Hındu law, as a warnıng to those who would too hastıly take 
the hammer once again to the personal law, and as proof that the sastrıs of 150 
years ago were by no means the rigid obscurantists they are sometimes imagined. 
to have been. ‘They used their archaic techniques, but by no means always in 
order to achieve entirely predictable ends o The author (who, as so often, remains 
anonymous) had his Mitakshara, his Vyavahara-mayukha (because of the 
Maratha element ın Tanjore ?), and his Smriti-chandrika in front of hım but as 
we can see he did not copy what they said, and regarded himself as quite free to 
offer a new solution. His concern to keep within reach of customary practices 
ıs ymportant, especially when we remember how Mr Nelson, not so long after 
this period, argued that the population of Madras, by and large, was ınnocent of 
knowledge of the sastra and by no means apt to have ıt applied to them. I think our 
author’s attitude to custom 1s extraordinarily interesting, and could conceivably be 
utilised even today Anyone who wishes to peruse the original will find ıt fairly 
cleanly edited ın the Adyar Library Bulletin (referred to above) and can enjoy the 
learned author’s particular virtues in their proper garb What follows 1s offered ın 
the hope that ıt will stimulate a wider interest ın the methods ın use at the period. 


“A Debate about Property between a Mother-in-law and her Daughter-in-law”. 
Obeisance to Lord Ganesa 


The Lord Nrisimha’s compassion has filled my vision with its essence and I have 
attained from it a lastingly spotless composure ot mind I pay homage to my 
teachers and, according to my humble opinion, set out here what will enlighten 
the darkness of the dispute about property between a mother-in-law and her 
daughter-in-law -1 


A particular problem ın the chapter of law called “Daya-vibhaga” (Partition 
of Heritage) 1s handled here for ıt unfortunately happened that a man died sepa- 
rated and unreunited 


—and there survives his mother and his childless widow who 1s in need of 
property, and a great dispute broke out between the two of them due to a desire 
for gain 


This must be resolved by good men who are skilled in the way of the world. 


and ın the sastra (kusalair loka-sastraych) -4, 
For the present we must discuss certain texts which are well known, to support 
the argument on behalf of the daughter-in-law -5 


I. 1 Yaşnavalkya says who shall be the heirs ın the absence of the twelve 
types of sons commencing with the aurasa (II 135-6), 


“The wife, the daughters also, the two parents and likewise the brothers 
their sons, members of the gotra, a bandhu, a pupil, and fellow-students, in the 
absence of the previous of these each successively 1s entitled to the estate of a 
sonless man who has gone to heaven This is the law ın all varnas.” 


Vriddha Manu likewise: 
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“Sonless, preserving the bed of her husband, firm ın her vow (of chastity), the 
wife alone shall give his pinda and take his entire share.” 


Brihaspatı likewise (really Vishnu XVII 4-7) 


“The property of a sonless man goes to his wife. In her absence to his 
daughter. In her absence to the father. In his absence to the mother.” 
Katyayana likewise (v 926) 


“The wife 1s successor to her husband if she is free from misconduct. But 
in her absence the daughter, provided she be unmarried ” 


In another smriti (Katy 927) 


“(The heirs) of a sonless man are proclaimed to be his wife born in the v 
family (kula-ja), or even his daughters, in their absence the father, brothers, and 
brothers’ sons.” 


Brıhaspati likewise says (XXVI 94) 


“Even when there are members of the family, such as the father and full 
brothers, it ıs the wife of a deceased sonless man who takes his share.” 


From these and other texts ıt 1s understood that even in the presence of the 
deceased’s mother the widow alone takes the property So indeed it is said in 
the Mıtakshara (II.1, 39), “therefore the married wife, provided she is chaste, 
takes the entire property of an unreunited sonless man who has died, and that 1s 
the conclusion ” And in the Chandrika (Setlur, p 275 XI 1, 3ff), ıt is concluded. 
that the widow alone takes the estate, relying upon the text of Brihaspati (XXVI 92) 
which says 


“In the tradition and the system of the smriti and in the custom of the 
world the wife has been declared the wise to be a half of the body, equal in the 
fruit of that which 1s auspicious and that which 1s in auspicious” — 


a text which clarifies the propinquity of the wife ın comparison with all others on 
account of her connection with her husband ın point of serving hım in “seen” and 
ın “unseen” contexts, and also upon the text of Prayapati,? which says, 


“A wife who dies before her husband takes away his agnihotra; but when 
her husband predeceases she takes his property ıf she 1s faithful to him: this is 
eternal dharma,” 


And in the Mayukha these same texts are cited and the same conclusion is 
arrived at, namely that the chaste widow takes the estate The same 1s the case 
with the work of Varadaraja Consequently this much 1s certain, after reviewing 
the opinions of many digest-writers, that the wife alone takes the estate of a son 
who is unreunıted and separated 


However it appears from the following text of Narada (XVI 25-6)— 


“If among brothers one childless should die or become a wandering ascetic, 
the others should divide his property, excepting the stridhana. 


“And they must provide a maintenance for his women until they die, if 
they keep the bed of ther husband In the case of others they must cut 
that off ” 


~-that even in the presence of the wife the brothers take the estate but the 
wives take only maintenance. Likewise one gathers from the text of Manu 
(IX 185), “The father should take the estate of a sonless man, or even his 
brothers”, that the estate belongs to the father or the brothers Likewise there 1s 
another text of Manu (IX 217)— . 





2 Realiy,Brıhaspatı (G O. Ser), XXVI. 95. If ıs the Smrıt-chandr:ka which attributes it 
t0 Prajapati, 
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“The mother should obtain the daya of a childless son, and ıf the mother 
has died the mother of the father should take the property”, 
which teaches us that the mother has the fist right to the inheritance and in her 
absence the paternal grandmother Likewise Katyayana® says, 


“Assets go to the brother when a sonless man goes to heaven, in his absence 
the two parents may take ıt, or the senior wife”, from which ıt appears that the 
brothers, the parents, and the senior wife in order are entitled to the property., 
There is a passage in the verse—Katyayana. 


“When a separated man dies the father should take his assets in the absence 
of a son, or the biother, or the mother or the mother of hus father, in order.” 


This shows that the property is inherited in order by father, brother, mother 
and paternal grandmother. 


2 Therefore, since a number of texts are repugnant to ıt, how can one establish 
the proposition we nave already propounded? One might hazard the proposition 
that property should be recognised optionally in favour of whichever of the two, 
the wife or the brothers, might happen to have possession (or not as the case may 
be) of the estate, relying upon the texts of both sorts! But this would be wrong, 
because such an option would be subject to the eight faults* and because in a’ 
matter of mere fact there can be no alternative 


3 One might suggest that, though property 1s no action, property may well be 
subject to an option by way of the fact that there 1s an option whether or not to 
make a partition, which has the form of an action of a mental character giving 
rise to property, just as the greater part of its effect hes ın possession of the assets 
But this 1s not true, for property 1s created by birth and therefore ıt cannot be 
produced by partition Consequently since we cannot have recourse to an option 
(i.e., the conflict between the texts cannot be side-stepped) ıt 1s necessary to state 
some resolution of the difficulty 


4 What pronouncement can we make? We should commence by stating the 
resolution which previous teachers offered Thus —the text “The wife, the 
daughters also ” relates to the wife of a brother who was divided and 
unreunited, but the text “if among brothers” relates to one amongst a number of 
brothers who are undivided or reunited * Thus Brıhaspatı says (XX VI 99) 


“Whatever divided assets of any kind, even pledges or other various assets 
are traditionally known, these, excluding ımmovables, the wife, whose husband has 
died, should take.” 


The author of the Chanduka says that this in the clearest manner shows that 
the wife takes the assets of a divided brother, while the brothers and the rest take 
the assets of an undivided brother The word “divided” 1s intended to imply also 
the assets of one who 1s unreumted Similarly the text “Among brothers” relates 
to undivided or reunited brothers, and the case before us relates to a brother 
who was divided and unreunited The text of Yajnavalkya makes ıt clear that in 
the absence of each preceding claimant each succeeding claimant takes the assets, 
and in that text the wife has the first place consequently the prima facie view 
must be that while the wife 1s present she alone 1s entitled to take the estate, and 
not the deceased’s mother 








3 The Mitakshara attributes this prose passage to Sankha It does not appear to belong to 
Katyayana ? 


4 The eight faults of a wkalpa (option) are that one accepts one to the exclusion of the other 
accepts the other whilst denyıng what one has already accepted, and so forth (see Ganganatha Jha. 
Purva-mimamsa ın its sources, İst edn , 1942, pp 353 ff ) 


5. This ıs the solution adopted originally ın Anglo-Hindu law, modified as a result of the 
Second Shivagunga case, i 
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H. 1. We proceed to our conclusion. 


Such being the situation we make a statement—may the learned listen to it 
removing envy and all partiality a far off 4! ».w | i -6 


Is ıt true that when two texts are ın conflict an authority setthng the matter 
is necessary ?“ When ıt was uncertain which of the cups was to be used first 
among those dedicated to Indra-Vayu, etc , which are mentioned in that section 
of the Srauta-sutra, an authority was available to make it certain which was to 
be used first Just as in the sentence (Apastamba-srauta-sutra XII 14 1-2), “If 
the Soma (-sacrıfice) has the Rathantara as ıts Sama he should take first the cups 
dedicated to Indra-Vayu, if ıt has the Brihat as its Sama he should take first those 
dedicated to Sukra, if ıt has both as its Sama he should take the manthi-vessels 
first”, if there 1s some qualification (anubandha), this can be, but not otherwise., 
H when the whole of that section 1s carefully examined no such statement is 
obtained, then there would be the difficulty of having to supply something as in 
the statement, “If the sacrificer has no desire he should pour out the water with 
a cup, if he ıs desirous of cattle he should pour ıt with the mılkıng-pot”.” But 
ın this section (of the $âstra) such a statement (ie. such a text) does exist, as 
Katyayana says (v 923). 


“She should enjoy the share allotted to her, devoted to obedience to her 


senior, but if she does not perform obedience he should order food and raiment 
for her.” 


And this is explained in the Chandrika and the Mayukha The ‘ senior” is 
the father-in-law, etc , and she may enjoy her share at his pleasure. Otherwise 
she has maintenance, that ıs the meaning “Share allotted”, we have to under- 
stand that she takes ıt, because the words “he should order food and raiment” have 
Jad down an allotment of trifling assets sufficient to secure her mere subsistence 
How little this amounts to ıs explained by Narada: 


“Yearly the faithful wife whose husband ıs dead should take 34 adhakas 
and 40 panas.” 


“Adhaka” means a heap of grain amounting to 192 handfuls, the pana ıs the 
karshapana In a certain region this ıs current ın place of the eightieth part of 
a current nishka, therefore where the pana 1s not current the eightieth part of a 
current nishka ıs taken ın heu of ıt Thus the Mayukha says as follows —The 
text of Katyayana is quoted, , 


“When her lord has gone to heaven the woman takes maintenance, where he 
was undivided, and she takes a share of the assets until her death ” 


Then he says that the word “undivided” implies also reunited, and the, word 
“and” must be taken ın the sense of “or” Thuis there are two alternatives The 
conclusion adopted by Madana (see Madana-ratna-pradipa, p 362) is quoted, 
which explains these alternatives as follows the gift of a share applies to the wed- 
ded wife, but the awarding of maintenance applies to kept concubines. The 
author (Nilakantha) then considers the basis of this conclusion and rejects the 
latter and humself gives the correct conclusion, basing ıt upon the text “She should 





6 For the translation of this paragraph I am indebted to Prof T Burrow (Oxford) I take 
the opportunity of acknowledging the help of Pt KP Aithal, then of the Adyar Library, for 
editorial work on my draft transcript of the text Some corrections to the text will be noted below. 


7 This text requires to be supplemented, but it 1s not clear to me exactly why It 1s a para- 
phrase of Apastamba-srauta-sutra I 16 3, and ıt may be that the supplementation 1s included ın the 
paraphrase The general pomt 1s that many rules which appear at first sight to be strasghtforward 
options are in fact parallel rules, because a condition has to be imported (as was not necessary in 
the case of the ımmediately previous quotation which was complete with its conditions), unde» 
which, 1f the condition was present one rule would apply, but if not then the other Our author’s 
point ıs that we cannot read the texts without the condition which 1s stated ın another smriti ın the 
same chapter of the law. 
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enjoy the share ” Thus his conclusion ıs that a wife may take thé estate pro- 
vided certain conditions are fulfilled, and not otherwise, and these are (1) that 
she 1s devoted to obedience to her seniors, namely her mother-in-law and father-in- 
Jaw and so on, (u) that she has their permission, Qu) that she 1s chaste, and (iv) that 
she desires to inherit. 


However it may be objected that this conclusion, depending as it does upon 
obedience to the mother or father-ın-law, or its absence, or upon her desire, 
or its absence, 1s ımproper The reason alleged is that in the books written 
under the name of Madhava, the Chandrika, the Mayukha, the Mitakshara, and 
the work of Varadaraja a conclusion has been propounded upon the footing that 
the texts “Whatever divided asset of any kind”, “If among brothers.. ” and so 
on, when carefully considered, relate solely to the alternatives of a divided or 
undivided, decedent, and that one must conclude accordingly But this objection 
cannot be accepted, because the point being based, as ıt 1s, upon texts there is no 
room for deciding the question by human ingenuity, and because of the unanimity 
whıch we find amongst the digest-writers 


2 In order that all the texts should speak with one voice, and that all texts 
should be ın harmony, the wife who 1s qualified with every one of these qualifica- 
tions may take the estate but not a wife who 1s lacking in any single one of them! 
Indeed that ıs so! This is what ıs actually accepted by the authors of the Chandri- 
ka and the Mayukha, and others The following 1s what is said in the work of 
Varadaraja (p. 450), though in another section 


“2,000 panas must be given to the woman as daya out of the assets, and 
whatever was given to her by her husband she may obtain ai her option.” 


This is a text of Vyasa It is explained as saying that where nothing was 
given by the husband the widow may take 2,000 pamas, but not morc Thus 
where at the time of his death the husband gave all his property to his wife she 
has a right in all the property. Otherwise, the author’s intention emerges, one 
should give her 2,000 panas. 


3 Therefore in this instant case there is no possible way in which the daughter- 
in-law can be entitled to all the property, even though ske be equipped with the 
various qualities of bemg the devoted widow of a divided and unreunited man, 
because (1) a daughter-in-law can inherit only when she ıs obedient to her mother- 
in-law as every secular and sastric consideration confirms, her mother-in-law being 
her “senior”, and competition with her mother in-law in that case would be a 
hare’s horn (or mare’s nest), and because (i) at the tıme of his death her late 
husband did not convey his share to her In the second rank stands the daughter 
but there 1s no daughter ın our instant case. Ta the thud rank stands the mother 
It as more correct to give her the whole shars, and so let us make an end of the 
discussion ! 


Let the learned, who are oceans of compassion, pay attention there 1s a distinc- 
tion to be noticed in this context which has the approval of all -7 


4 Your violent objection to the mother’s inheriting—an this case is it to her 
taking all the property, or ıs it only to her taking a mother’s share? If the latter 
one must point out that that alternative is not ın point because no mother’s share 
has been set aside for her according to the 1ule established in several texts of 
Yajnavalkya and others, 


“Tf he makes theshares equal his wives must be made equal sharers “(Yajn. 


e II 115), and 


“After the death of the father, 1f the brothers divide the property the mother 
too should take a share” (Yajn.II, 123), 
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such a share would be available at a partition whether ın the father’s hfetime 
or after his death. 


5. You may object that though the mother’s share 1s established under the 
sasira, the mother has no property ın such a share because no share was given to 
her at the partition. That might well be true, if property were to be produced 
by partition. However, it 1s not, but it ought to arse from birth, according to 
the text of Gautama (see Mitakshara I 1 23), “ownership in wealth is taken by 
birth, alone, so the teachers say”. 


6 You may object that property cannot arise from birth, since ıt ıs non-secular,® 
like the sacrificial post and the ahavaniya fire though they be qualified by a com- 
bınatıon of numerous seen and unseen “‘perfections” (Samskaras) such as the fell- 
ing of the timber, carpentry, and the fire-layıng ceremony. For ıt 1s nat by birth 
alone that the khadira or other wood or the ignited fire acquires the character of 
beg a sacrificial post or an ahavaniya. Nevertheless even prior to the comple- 
tion of the series of “perfections” one finds the wooden object and the ignited fire 
called by the actual names of “sacrificial post” and “ahavaniya”. Con- 
sequently the sastric writers are in the habit of dealing with matters on 
the footing that these things bear the names appropmate to .that perfec- 
tion because the completed series of perfections 1s the real cause of the currency of 
those names Gautama indeed (see Mitakshara 118, 12) says “An owner is 
by ınheritance, purchase, partition, occupation, and finding, for a Brahmin acquisi- 
tion 15 an additional mode, for the Kshatrıya conquest, and wages for the Vaığya 
and Südra (o He-shows that property 1s ascertainable only from the sastra and 
therefore makes it abundantly clear that property 1s non-secular. Moreover if 
property were established by worldly knowledge, like gold and silver,® there could 
never be any doubt as to whether somethmg was this man’s or another’s 


7. If one claims “therefore property ıs non-secular, and so how could it be 
obtained by birth” we state the answer, that it as solely secular -8 


Because it is the cause of actions which serve secular purposes, like rice, 
barley, etc , the capacity to achieve cooking, etc , arises from its function cof 


being ignited, and not from its unseen function and consequently there is no 
embarrassment left -9 


For what achieves purchases? and so forth 1s the nature of gold as one’s own, 
consequently one must insist that property is secular only -10 


When there ıs a doubt about purchases and so on™ which have property as 
their cause there 1s a doubt about property, therefore property ıs obtamed by 
birth and is not produced by partition -11. 


Therefore, when a “partition does not take place property ıs not destroyed, 
and so the mother’s share survives, and that option certainly remains valid. -12 


IT 1 Now the wifes mght in any ritual characterised by the relın- 
quishment of assets 1s establishde ın the section ,of the Mimamsa-siitzas which 
commences (VI 1 6 3), “On account of the use of the particular gender, only 
men are entitled-so says Aıtıshayana” The text which says “The wife, the son 








8. The MS actually reads alaukikatvat, which was ın error transcribed and printed at p 548 
as laukikatvat. 


9 This seems to be a misunderstanding of the Mitakshara’s argument, which 15 that even 
ın the “world” a science 1s needed for identifying metals-one does not rely upon mere appear- 
ances See Mıtaksharal 1 8. 


10 The MS reads kriyadin, : e, “actions”, “ transactions”, etc. 
corruption for krayadin, “ purchases”, etc. 


11. See the remark in the last foot-note. 


But apparently this ıs a 
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oat we 
and the slave (have no property) “(Manu, VIII.416) 1s directed only to their want 
of ındependence.? However, your first alternative does not arise, bceause the 
mother does not wish to possess herself of the entire estate. 


2. Although it ıs understood from the Chandrika, the Mayukha, and others, 
with reference to the text of Katyayana, “‘She should enjoy the share allotted to 
her”, that thé mother ıs entitled to the whole estate when the daughter-in-law 1s 
excluded from entitlement to the whole property by reason of her not being obe- 
dient to her mother-in-law and father-in-law, nevertheless, whether because public 
opinion would blame Her, or for some other reason the mother does not want! the 
whole estate, but only her own share—and that 1s why the first alternative does 
not arise. 

3. Nor does the second arise, because there is no authority for excluding the 
mother from her share © 


4 There 1s no basis for suspecting that her share has perished either because 
her son enjoyed it, or because he has died subsequently, for there would be no 
end to the ımconvenence which would result if ıt could be supposed that when 
one person’s clothes or ornaments are merely enjoyed by another through affection 
or otherwise they thereupon become the latter’s property ! 


This ıs what the Samgrahakara says ın the Chandrika :, 


“A man ıs not owner of that which happens to be in his hand surely the 
property of one man may be ın the hands of another through theft or other means!” 
The word “other” ımplıes affection. The author goes onto say “therefore 
cwnership ıs according to the sastra and not derived from enjoyment”—indeed 
saying thai property 1s to be ascertained only from the sastra, yet he does not con- 
tend that 1t 1s produced by partition and so does not conflict with what was said 
before. For the author of the book ıs certaın that property ıs not capable of 
being produced by partition. Nor would ıt be proper for the share to be lost 
because her son died. Such an idea would conflict both with actual usage and 
with the sastra Therefore there 1s no means whereby the mother’s share can be 
annulled, 

5 You may object that there seems to be a custom not to gıve mothers 
therr shares No Such a custom would have no authority, because ıt 1s repug- 
nant to the smriti. 


6 Itmay be objected that the sastra dealing with litigation is, like that of 
grammar, founded upon popular custom, and that it cannot be authoritative in 
any context where ıt 1s opposed to custom especially where it offends against 
people’s livelihoods But this ıs incorrect, because the sastra ıs, that book, 
founded upon majority customs, and the custom of a single locality cannot have 
that degree of authority. 


7. Nor ıs the authority of a custom determined with reference to distinctions 
between localities, for that would conflict with the principle first mentioned** 


8. One may well ask why this mother’s share, which is established accord- 
ing to popular practice and the sastra was not furnished at the time of the parti- 





12 The Mimamsa establishes that the wife has a rıght of property in her husband’s wealth 
forreligious purposes The text of Manu often relied upon to prove that the wife bas no property 
during ber husband’s lifetime, in fact means only that she ıs dependant So the Mitakshara II 
1. 16, and also Jımutavahana ın his Dayabhaga,I 1 16 

13. You cannot object to her taking a share, because the mother 1s entitled to a share (a 
partition having occurred) according to the sastra 
e 14 The text says prathamika-nyaya-virodhat, the meaning of which ıs not entirely clear to me 
Apparently your author says that ıf the opposition to smrıtı comes from the side on custom, on th® 
ground that after all smrıtı ıtself 1s founded on custom, the effect would be that smrıtı would never 
have any authority more than its local comcidence w:th custom would allow—which would remove 
the authority of smrıtı totally ın these secular (vyavabara) contexts. 
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tion? We suppose ıt happened (1) because of the mother’s abundant affection for 
her son (or sons) or (i1) because (at that time) she did not want a share, or (11) be- 
cause the family followed the custom of law of the people (pamaranas) The sastras 
recognise that a share may not be taken where she 1s not desirous of having one 

A text says (Yajn 11.116), 


“To one who is able and does not desire (a share) somethıng may be gıven 
and his separation can be effected.” 


í 


And.so, now, her son having died, while she herself is desirous of a share, it 
is impossible to annul her rights whether from the point of view of popular usage 
or the sastra. 


IV 1 Nor would it be so absurd for-her to have a share equal to ason out 
of the estate which was owned by the sons of her co-wıfe and her own son (jointly), 
on the alleged ground that this would be less than a half-share in the property own- 
ed by her own son (alone) There is no harm ın this if it is what she wants On 
the facts of the case, there 1s no evidence that she wants this at all. 


2 There is no question of setting aside the partition which took place orıgı- 
nally, because the sons of her co-wife are members of her own family and are 
responsible for the welfare of the ine Therefore she wants to please them and does 
not want to insist on her rıghts (tad-anujighrikshaya anicchaya ‘upapattes ca) 


V 1 Therefore ın respect of the disputed property the mother-in-law 1s 
owner by reason of her being the mother of the deceased male owner and the 
daughter-in-law 1s owner by reason of her having been his wife. According io 
the maxim, “It should be equal where revelation ıs silent”: both of them should 
take equal shares, a proposition ın which the customs of all localities and all the 
sastras are agreed. 


2 Now Manu says (IX 217), 


“The mother should obtain the daya of her son who left no issue, but after 
the death of-the mother the father’s mother should take the property ” 


And this is explained ın (Raghavananda’s) Manvartha-chandrıka* 
0 


“He has mentiohed the mother’s property in the case of a son who died with- 
out issue “who left no issue” The mother should take because as between 
the two parents the mother 1s more worthy, due to her having carried him in the 
womb and nourished him But if the mother is dead the father’s mother should take 
the estate” After giving this explanation he doubts whether there is a conflict 
between this explanation and the texts of Yajnavalkya and Vishnu which we 
have already cited, he shows how there 1s no conflict in the explanation provided 
in the commentary made by the commentator on the Manu-smrıtı called Kulluka, 
viz., “the mother and the father should both take, sharıng the property between 
them”, nevertheless he is not satisfied with the result and reveals another method 
of removing the difficulty with his own suggestion, which 1s as follows “The mem- 
ber of the dısjoıned couple, mother and father, arises even ım a case where the 


rr 


15 What seems to have happened was this a partition took place between her son, B-3 and 
the sons of her (deceased) co-wife, B-1 and B-2. Since there were three sons the property was divided 
into thirds In the Tamil country the mother’s share 1s generally ignored Had shehad her rights 
under the Benares School of Hindu law she would have shared equally with the sons, and taken 
one-fourth of the whole Now she 1s entitled to (so we are told) one half of the deceased sons 
share £ e , one-sixth of the whole Thus she clams less than her due What harm ıs there 1s. 
that, our author asks ? We cannot take the view that either she asks for the lımıt or she must 

eep quiet ! 


16. Kane, History of Dharmasastra, Vol. 5, 1330-1, 1350, Mıtakshara on Yajnavalkya IT, 265 
J—9 
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wife is involved.27 Therefore when all three are present the triad is entitled to 
the property, for there 1s no choice between those who are (equally) associated 
(with each other) in the absence of another (i.e., the deceased’s son).” 


VI 1. Nowthe Aıtareya-brahmana reveals the sin involved in not deli- 
vering the share which the sastra has prescribed ** “Hım who extrudes a sharer 
from his share he destroys, or if he does not destroy hım he destroys his son or he 
destroys his son’s son ” The meaning of this ıs explained by Vıdyâranya (i.e. 
Madhavacharya) in his Vedarthaprakasika “He who, i€., the man who, extrudes, 
i.e., cuts off, a sharer, ie, a person entitled to a share, from his share, ie., from 
his own share, he ıs destroyed Him, ie., the extruder, he destroys, ie., ruins 
If he does not rün him, he ruins his son or son’s son—that 1s what ıs meant 


2. ‘Consequently that argument which clams an equal share ın the inheritance 
for both claimants, mother-in-law and daughter-in-law, 1s the better. This 1s 
the answer which the learned ought to consider with their subtle perciplence. 
This is how the matter should be dealt with. 


After considering the dharmağâstras and extracting their essence attentively, 
this 1s the conclusion which 1s plainly reported for the delight of the good -13 


Thus the explanation of the equal sharing of the property between mother-in- 
law and daughter-in-law 1s finished 


amaa m a mam RE A, 


17 This curious way of putting ıt conceals the meaning, which ıs that Manu has singled out 
the mother in his anomalous way because he has a competition with the wife in mind All these 
texts give different claimants when no son survives hence all should share ! 


18 This interesting quotation from the Biahamana ıs used by the Mıtakshara ın a different 


e connexion (I, 1x, 6-7) along with a commentary which Colebrooke does not translate quite perfectly 


Tt 1s a commentary or explanation which agrees substantially with that of Madhava,and one wonders 
whether they used a common source The points that the extruder or usurper 1s destroyed, infected 
with sin, by the deprived person, and 1f the wrongdoer himself 1s not affected his descendant will be 
Thus ıt ıs spırıtualiy dangerous to usurp the shares of others 
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VISIT TO THE SOUTH OF THE CHIEF JUSTICE OF INDIA. 


The visit of the Chief Justice of India to the Southern States has been quite 
welcome and stimulating. According to the Press Reports of his speeches* at the 
numerous functions in which he participated, he has given expression to many valua- 
able thoughts and ideas. The reports afford ample testimony that “ he thought 
‘ things and not mere words.” According to the Chief Justice, ıt would not be a 
healthy sign to have a society that was compelled to challenge the laws every now 
and then He called for a little restraint ın action and less meddling by legislators 
in law. There will be general and respectful agreement with his sentiment that with 
less and less of executive orders and less litigation society could be happier. On 
the question of a separate Bench of the Supreme Court for the South, conceding that 
it was a ticklish problem and a matter of high policy, the Chief Justice seems to have 
felt that he could not express any opinion except to say that he believed in the unity 
of the highest Court in the land and that a diluted Supreme Court is bad. As the 
statement of an ideal, this ıs unexceptionable A separate bench for the South will 
cut across the unity of India There can be also no doubt that if the Supreme Court 
could sit together 1t would conduce to its high efficiency, since individual differences 
whenever they manifested could be smoothened out in the process of administering 
justice. Dıfferences ın approach could be mınımısed and the decisions would carry 
greater weight and prestige It 1s true that in Australia, the highest Court—the High 
Court—was having circulating sittings ın the different States of that Dominion, but 
according to the Chief Justice of India the current thinking on the matter ın that 
Dominion 1s one ın favour of reverting to permanent sıttıngs at one place. These 
are no doubt weighty considerations against a separate Bench for the South. Even 
ın the case of the High Courts, the maintenance of separate Benches within the State 
sitting at different centres as in Kerala, Maharashtra, Madhya Pradesh etc has been 
only to satisfy local sentiment and there could be no question of affecting State 
integrity or perpetuating differences within the State. The demand however, for a 
separate Bench for the South or even a full Supreme Court will grow apace and gather 
momentum pari passu with growth of linguistic intolerance and the impatience of 
Hindi enthusiasts to push Hindi into the precincts of the Supreme Court. The Chief 
Justice of India cannot be unaware of the phenomenon. Hence his caution, that 
English must be retained in the Supreme Court and the High Courts for an indefinite 
period of time as the language of record, argument and judgment though statements 
of witnesses and accused in tral Courts may be recorded ın the language in which 
they were given Few will dispute that translations of statutes could never take the 
place of the orginal and might not possibly convey the true import and content of 
the original. In the matter of the language of the Supreme Court, former Chief 
Justices, like Sri Subba Rao and Sn Gajendragadkar, also have been equally out- 
spoken The voice of sanity and realism is seldom heard ın this country at the pre- 
sent time It ıs unfortunate, nay, even disquieting, that advice given by emınent 
men dispassionately remains unheeded and becomes even suspect. Not national 
integration but distintegration 1s being achieved either wittingly or unwittingly. Of 
sober thinking there ıs but little evidence. Leaders instead of moulding public * 
Opinion on correct lines often seem to be concerned more with capturing votes or 

*The “Indian Express”, 23-10-1968 
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retaining power. Values have become topsy turvy and priorities seem to be regulated 
not with reference to the relative urgency and importance of problems awaiting solu- 
tion but with reference to sentiment and mass appeal. ‘ 


On other matters also the views expressed by the Chief Justice are equally signi- 
ficant and merit close study. At the meeting held at the Madras University Audi- 
tornum ın connection with the celebration of the International Year on Human Rights 
he deplored the growth of groupism ın legislatures and felt that 1t was the greatest 


danger to the maintenance of the rule of law ın the country and that the display of ` 


“ politics of bad conscience ” inside the legislature had created a climate of tension 
in several State Governments. There 1s no denying that ad hoc parties not based 
on any principles and opportunist groups tend to spring into existence whenever a 
chance to pick up power emerges. The phenomenon of crossing the floor in the 
Legislatures after getting elected on party tickets flouting the pledges to the con- 
cerned party without scruple or principle has become all too famılıer, jeopardising 
effective functioning and the stability of duly formed Governments Legislative 
proceedings also are not now what they used to be in the past. The atmosphere 
inside the legislatıve chamber has changed It is no longer the case of a relatively 
small body of experienced administrators, eminent intellectuals, lawyers, leaders 
of thought and specialists discussing seriously and solemnly the provisions of a Bill 
in a calm atmosphere Legislators now are the representatives of various cross- 
sections of the common folk and are in comparatively large numbers. Their dis- 
cussions tend to be charged with emotion and guided by party loyalities rather than 
by dispassionate consideration of the merits Rules of procedure and decorum do 
not command the respect which they did in earlier days 

In inaugurating the Madras Branch of the Indian Commission of Jurists, the 
Chief Justice of India 1s said to have observed that probably ours 1s the only country 
in the world where human rights are enforced in the sense that such rıghts stand 
enshrined in the Fundamental Rights and Directive Principles of State policy under 
the Constitution. While it is true that there 1s a measure of parallelism between 
the Human Rights declared in the Charter and the rıghts declared ın Part III and 
Part IV of the Constitution there is no gainsaying that the rights granted by Part It 
have become attenuated by restrictions imposed under the guise of “reasonable restric- 
tions” the iniposition of which, subject to specified conditions, is permissible under 
that very Part, and that the declarations in Part IV are non-justiciable. There 1s 
also the further fact that recent trends in Parliament indicate that every part of the 
Constitution including Part IIT might be amended notwithstanding the decision ın 
Golak Nath’s case * 

It was a happy thing that the Chief Justice of India expressed his views on these 
important matters It will be a happier thing still, if the persons concerned ponder 
over them and there is a healthy response on their part Further deterioration 1n 
the country cannot be arrested and a sense of national unity and integration cannot 
be promoted except by jettisoning all * isms ’ preventing all ‘ schisms ? and eschewing 
all types of fanaticism The opinions of eminent competent persons who could view 
things dispassionately and in the proper perspective free from fleeting passions and 
emotions adverting to the larger interests of the country and the total situation should 
be properly heeded and disruptive forces and elements in the Centre and States 
should be put down particularly the over-enthusiasm of the protagonists of Hındi- 


1. (1967) 25 CJ 486° AIR. 1967S C 1643 
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ss SNIPPETS ” 


AGENCY COUPLED WITH INTEREST . (1968) 2 M. L. J. 74. 
By 
MAHALINGA PADMANABHAN. 


One of the cases ın which the authority of an agent cannot be revoked at will 
(by the principal) i is the case of what ın English Law is known as “Agency coupled 
with interest” The same kind of agency is ‘contemplated ir in our Jaw and section 202 
of the Indian Contract Act provides for the same 


The section reads “Where the agent has himself an interest in the property 
which forms the subject-matter of the agency, the agency cannot, m the absence of 
an express contract, be terminated to the prejudice of such interest”. Dlustration 
(b) te the section which mentions the case where a consignor of goods desires 
the consignee who has advanced moneys to sell the goods and repay himself out of 
the prices the amounts advanced by him, is shown as a case of agency coupled with 
ynterest, and is of particular interest to us ın this random review. The difference 
in phraseology used between the Indian Act and the English law of agency coupled 
with interest matters little as the English authorities still form the basis of our law 
and have not been overruled by any Indian decision so far 


The English doctrine is best defined ın Smart v Sanders’, as “where an agree- 
ment entered into on a sufficient consideration (or, by deed), whereby an authority 
ts given for the purpose of securing some benefit to the donee of the authority, 
such an authority 1s irrevocable” The doctrine 1s explained in the same deci- 
sion thus. “We think that the doctrine applies only to cases where the authority 
1s given for the purpose of being a security or . asa part of the security, 
not to cases where the authority 1s given mdependently, and the interest of the 
donee of the authority arises afterwards, incidentally only as, for instance, ın the 
‘present case the goods are consigned to a factor for sale This 
‘confers an umplied authority to sell Afterwards the factor makes advances. 
This 1s not an authority coupled with interest, but an independent authority, and 
an interest subsequently arising. The making of such an advance may be a good 
consideration for an agreement that the authority to sell shall be no longer revoca- 
‘ble, but such an effect will not, we think, arise independently of agreement” 

This decision 1s practically the source of the doctrine. According to ıt the 
authonty should not be later ın pomt of time For, the authority is to be given 
for the security of an interest or part of an mterest and there cannot be any secu- 
rity for an interest 1f the interest was not ın existence at the tıme of the creation of 
the authority The authority 1s intended only for the purpose of securing the inte- 
rest The Indian decisions closely follow this ruling But it is clear that the decisions 
‘do not lay down that the law requires the agency should be contemporaneous with 
the ınterest and must be in the same document The interest, no doubt should 
not arise after the authority comes into existence It is not interest coupled with 
agency but agency coupled with interest 

That the creation of the agency should be contemporaneous, twins as it were, 
in writing and must be in one and the same document, seems to be the effect of the 
decision ın Muthuarasu Thevar v Mayandi Thevar?/ 


The power ın that case arose out of the employment of one who appcars to be 
a law agent, though not necessarily so, and the power ran thus’ “In view of the 
fact that we are unable to unitedly manage and improve the income of the said 
properties which 1s nöw insufficient for the family and to conduct the litigation 
with reference to the properties and set them arıght, we requested you to conduct e 


1, (1848) 5 G.B 8957- acs 
2. (1968) 2 M.L J. 74: A LR. 1968 Mad. 333. 
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our lıtıgation and manage the properties We have accordingly gıven you this. 
general power In C C No. 3 of 1960 on the file of the Revenue Divisional 
Officer. which were section 145 proceedings, we were counter-petitioners In the 
said proceedings you helped us and ıt went against us It 1s urgent and necessary 
that the civil proceedings have to be taken for setting aside that order We have 
not gor the uecessary funds and do not know all the details. Besides conducting 
the said proceedings, in view of the fact you need “uruthı” for repaying to you the 
amount which, you have hitherto spent for the said proceedings (antiques mine) 
and for spending in future, we have executed this power For the purpose 
of recouping yourself all the expenses, we authorise your to mortgage or sell our 
family properties” 

The ertticism of this agreement ın the decision as to how ıt does not create an. 
agency coupled with interest is- “The agent has been appointed only to expend 
for the htigation to be and already sponsored by hım and to have the right in 
future to mortgage or sell the property of the principals for reimbursement of 
expenses incurred by hım This in my opinion cannot create an interest in the 
subject-matter, which 1s the sine qua non to make the power an irrevocable one 
If any such interest were to be created for the benefit of the agent, it should be 
contemporaneously provided for ın the instrument of agency itself and should not 
only be express but also explicit. It should not give any room for doubt, nor 
could it be a matter of interpretation. In my opmuion, an agency to be irrevo- 
cable should therefore create ın the agent an interest ın the subject-matter con- 
temporaneously with the document wherein such agency 1s created and ıt cannot 
be left to chance or guess or inference Unless such a thing 1s available in the 
document itself, all such other powers given to the agent mamly for the purpose 
of rembursement of moneys spent by hım for and on behalf of the principals, even: 
if such remmbursement should be by way of mortgage or sale of the properties, 
would, ın my opinion, create only a right incidental to such agency and would not 
amount to the creation of any interest in the agent over the subject-matter of the 
litigation or subject concerned”. 


- The language of the section ıs “where the agent has himself an interest in the 
subject-matter” which must mean that the interest in the subject-matter must be 
subsisting when the agency 1s created and should not be incidental to the agency 
created Therefore ıt must necessarily be antecedent and not subsequent The word- 
ing-of the definition found in Smart v Sanders? is also to that effect But ıt would 
appear from the explanation of the doctrine quoted earlier from the decision in 
Smart v Sanders’ that there could be such subsequent interest but the 
only thing 1s that 1t would require an agreement for which the interest will be good: 
consideration Pollock and Mulla in discussing the application of the doctrine to 
the case of factors observe (o “Where the factor ıs expressly authorised to repay 
himself the advances out of the sale-proceeds, as ın Illustration (b), he has an 
‘terest? ın the goods consigned to him for sale, and the authority to sell cannot 
be revoked In such a case “an interest in the property” is expressly created 
But the “interest” need not be so created, and it 1s enough to prevent the termina- 
tion of the agency that the “interest” could be inferred from the language of the 
document and from the course of dealings between the parties”. All that is 
necessary 1s that the agency should be for the securing of the interest and that wilt 
not be possible if the interest does not exist at the time when the agency 1s born. 
But even where ıt 1s subsequent the object can be achieved if there is an 
agreement to relate it to the power. 


Further, in the decision under notice the agency has also been for “repaying 
to you the amount which you have hitherto spent” (antiques thine) and that should 
make it an agency coupled with interest, and in regard to the future, the agree- 
ment could enure to their benefit The ‘interest’? ın this case cannot strictly be 








3 See note 1 on p. 53. 
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said to arise incidentally For, the parties not only appear to have created the 
agency for the specific purpose of conducting the litigation but the consideration 
has been the advancing of moneys and the same had already been advanced. The 
written power has been only to confirm or as is ‘said there to give an assurance that 
the principals would not change their mind as they seem to have done there. The 
core of the contract had already come into being. The document merely records 
a concluded agency coupled with interest, the interest having been created already 
as the agent had spent money for the htigation. 


One of the possible effects of the decision will be to rule out aay evidence of 
an oral understanding creating such an agency on “the ground that the decision lays 
down that it must be m writing and that the creation of the interest and the 
agency should be in one and the same document. 


Reliance is placed on two decisions of our High Court and they are: 
Venkanna v. Achutharamanna‘ and the other Palanivannan v. Krishnaswami’. 
The agreement in Venkanna v. Achutharamanna* has not been set out in full in 
the decision and the portion quoted m the judgment reads: , “If we should come 
out successful finally in the High Court, we both parties should take an equal 
shares and should execute documents necessary therefor’. An argument seems 
to have been advanced though not accepted by the Court, that the agreement in 
the case could not be construed as power of attorney. Much less helpful is the 
case of Palanivannan v. Krishnaswami®. There the agreement ran thus: “You 
skall yourself bear the cost of executing the said decree, and, if money has to be 
realised by filing a suit against the said ‘S’ the cost of filing the suit also. We shall 
take accounts at the end take the amount of cost due to you out of the amount 
realised and you shall take one half and I the other half of the amount that 
remains. As in respect of the said amounts having to be realised by mein res- 
pect of the said decree amount and in respect of my having obtain- 
ed assignment I have made you incur expenses and (antiques mine) 
take trouble and realise, I shall not in respect of the said docu- 
merts, receive without your permission anythmg from any person in any manner, 
either amicably or through a Court ” “I shall not for any reason whenever can- 
cel without your permission this authority which I have given to you, without pay- 
ing the amount expended by you (antiques mine) and without giving the aforesaid 
relief fox your trouble ” Mr. Justice Mockett delivering the judgment of the 
Bench observed “My view of the document is as follows, ‘I think its primary 
object was to recover on behalf of the principal the fruts of the decree. It con- 
tamed incidentally a provision for employment, of the agent, Vedavysachar, in order 
to realise that decree ...... But the object of the power-of-attorney is not for 
the purpose of protecting or securing any interest of the agent. I think that part 
of the agreement is purely incidental There is, however, another feature of this 
document which seemsto me to be conclusive against the appellant’ ” The last 
words “I shall not for any reason whatsoever, cancel without your permission this 
authority which I have given to you without paying the amount expended by yow 
and without giving the aforesaid relief for your ‘trouble’ seem to me to make 
express provision for the revocation of the above power”. In that case also the: 
agent had already expended money and the power contemplated making compen- 
sation for the ‘trouble’ which term was intended to cover money and time spent 
by the agent. The last and final clause might well form, if any, a contract where- 
by the power is related back to the mterest created by the advances already made 
and to be made. ‘There is no room at all to infer the requirement of contem- 
poraneity and the interest and agency being in one document. 


ey 





4. (19383) [M.LJ.610 ALR 1938 Mad 542 
5. LL.R. (1946) Mad. 121. (1945) 2MLJ 303 


56 THE MADRAS LAW JOURNAL. 11968 


MEANING OF THE EXPRESSION “SHARE CAPITAL” INVOLVED 
IN REDUCTION OF CAPITAL UNDER SECTION 100 OF 
THE INDIAN COMPANIES ACT, 1956. 
(Re : Panruti Industrial Co.)? 
By 
SURENDRA NATH” 


The Madras Hıgh Court decısıon ın “Re. Panruti Industrial Co.”:, has raised 
ithe ımportant questions as to the meaning of the expression “share capital”, and 
as to the type of capital which could be reduced under section 100 The decision, 
on the whole, ıs commendable; but as far as ıt deals with the type of capital which 
an be reduced under section 100 can be criticised and cannot be accepted as good 

aw. 


Section 100 of the Indian Companies Act, 1956 (which corresponds to section 
.66 of the English Companies Act, 1948) permits a limited company to reduce, if so 
authorised by its articles, its ‘share capital’ in any way by special resolution The 
word ‘share capital’ is used in a special sense in company Jaw and especially in this 
section The share capital can be classified ın two ways depending upon the 
nature of the share capital and the types of the shares issued Section 86 of the 
«Companies Act, 1956, deals with the kinds of share capital which can be issued by 
a company after the commencement of the Act of 1956. According to the first 
classification the share capital may be classified into the followıng nominal capital, 
issued and unissued capital, called up and uncalled capital, paid-up and unpaid 
capital In the present case, the paid-up capital of the company was reduced. to 
wipe oft the loss sustained by the company and the petitioner contended that since 
the reduction did not ınvolve either a diminution of liability ın respect of unpaid 
share capital or the payment to any shareholder of any paid-up share capital, the 
«creditors of the company were not entitled to object to the reduction under the 
provisions of section 101 (2) of the Act. The contention was, however, not 
accepted by Mr Justice Ramaswamı and he explained the word ‘capital’ involved 
ın a reduction of capital ın the broadest sense His view was” 


“The word ‘capital’ involved ın ‘reduction of capital’ includes nominal 
shares-capıtal, whether issued or un-issued and if issued, whether fully paid or not, 
and ‘share’ includes ‘stock’, so that a company may reduce its stock See Re All- 
sopp and Sons Ltd.?-a Every reduction of capital must reduce the nominal capital, 
and the reduction of unissued capital may be combined with a reduction of issued 
capital, while issued capital may be reduced, whether fully paid or not. Re 
Anglo-French Exploration Co.?-b 


This interpretation has given rise to one problem does reduction of the un- 
issued capital also come under the scope of section 100 ? According to the pre- 
sent judgment, the reduction of unissued capital will be considered as a reduc- 
tion of capital, and at this point we disagree 


The learned Judge recognised that the Indian ‘case-law ıs thoroughly sparse” 
on section 100 of the Companies Act, and, therefore, he based his judgment on the 
point on two English cases Re Allsopp and Sons, Ltd.2-a and Re Anglo-French 
Exploration Co,?-b., 

m eae on 

*MA, LLB. (Banaras) ; LL M. (North-Western U S.A) ; Advocate , Lecturer, Law School, 
Banaras Hindu University, Varanasi-5. 

1 ALR. 1960 Mad. 537. 

2. Ibid, p 538 

2-a (1903) 51 W R. 644. 

2-b (1902) 2 Ch 845, 852: 18 T.L.R. 751. 

3. Ibid, p. 538, para. 1. 
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It is true that ın these two cases views similar to the views of Mr Justice 
Ramaswamı were given In the latter case ıt was observed? — 


“In speaking of reduction of capital the word ‘capita? must be understood 
as meaning neither nominal capital to the exclusion of paid-up nor the latter to the 
exclusion of the former The nominal capital (A) of every company limited by 
shares (that is to say, the amount stated in the memorandum of association or as 
modified by subsequent imcrease) must always be represented by (B) capital called: 
and paid upon shares ısssued, and (C) capital uncalled upon shares issued, and 
(D) the amount of unissued shares, or by some one or more of those. Every 
reduction of capital must reduce (A) that is, the nominal capital and must reduce 
some one or more or all of (B), (© and (D).” (Emphasis added ) 


Mr Justice Ramaswamı relied upon the last lne mentioned above and formed’ 
his opınıon, and concluded that every reduction of capital must include reduction of 
nominal capital which may be of issued or unıssued capital. However, it seems 
that the attention of the learned Judge was not drawn to the next paragraph of 
the same decision where it was said’ 


“ .. Tf the reduction be by reducmg (A) and (D), or m other words by 
the cancellation of unissued shares, this may be effected without coming to the Court 
at all. . . To such a case the provisions of the Act of 1867 do not apply. The 


statute excludes this case, because unissued capital is a thing to which the creditor 
has no right to look ” 

In the above-mentioned paragraph it is clearly stated that the reduction of 
unissued capital should not be considered as a reduction of capital ın the strict 
sense This has also been supported by statutory provisions in India and England. 
Section 94 (1) (e) authorises a limited company to “cancel shares which, at the date: 
of the passing of the resolution in that behalf, have not been taken or agreed to 
be taken by any person, and diminish the amount of its share capital by the 
amount of the shares so cancelled” Section 94 (3Y further provides that “a 
cancellation of shares ın pursuance of this section shall not be deemed to be a 
reduction of share capital within the meaning of this Act ” By these two statu- 
tory provisions, the reduction of nominal capital by cancelling the unissued capi- 
tal 1s treated differently and is excluded from the scope of section 100. Had 
Mr Justice Ramaswami considered the meaning of the expression “reduction of 
capital” in the light of the statutory provisions or the second paragraph of the 
decision ın Re Anglo-French Exploration Company’;a, he would not have con- 
cluded that ‘reduction of capital includes nomial ‘share capital whether issued. 
cı unissued’, he should have excluded the case of reduction of nominal capital by 
cancelling unissued share capital from the operation of section 100 of the Indian 
Companies Act, 1956 The reasons for this omission are unknown, but the deci- 
sion makes the law appear contrary to the statutory provisions and the well- 
established principle of law®. 


The exclusion of the case of cancellation of unissued share capital from reduc- 
tion of share capital can also be justified on other grounds The reasons for 
Stringent conditions in the case of reduction of share capital are to protect the 





4. Ibid, p 752 
5 Ibid 
6. (Indian) Companies Act, 1956 : (English) Compamies Act, 1948, section 61 (1) (e). 
7. Ibd section 61(3) 
7-a, (1902) 2 Ch. 845, 852 . 18 T.LR 751. 

8. See R.R Pennington, Principles of Company Law (London, 1959), pp. 121, 122, Palmer, 
Company Law, 20th Edn , pp. 272-273, Griffth,O and Miles Taylor, E, Principles of Company Law 
Harpenden 1962) 7th Edn, p. 141. \ 

Mr. Shah, ın his book “Lectures on Company Law ” has quoted the decision of Panruti 
ndustrial Co., without any addition, substraction or explanat:on The comments made in tls. 
paper are also applicableto that part of his book, see at page 96 (14th Edn ). 
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interests of the creditors as well as to ensure that no injustice 1s caused between 
the different classes of members The protection of the creditors’ interest is the 
paramount reason for the enactment of section 100 which prescribes different and 
stringent requirements to be fulfilled ıf the nominal capital 1s altered by reduction 
of issued capital It was said by Lord Watson ın Trevor v Whitworth? 


“One of the mai objects contemplated by the legislature, ın restricting the 
power of limited companies to reduce the amount of thei capital as set forth ın 
the memorandum, is to protect the interests of the outside public who may become 
their creditors. (Emphasis added)” 


His L ordship further observed — 


“In my opinion, the effect of these statutory restrictions 1s to prohibit every 
transaction between a company and a shareholder by means of which the money 


already paid to the company ın respect of his shares ıs returned to him, unless the 
Court has sanctioned the transaction**. 


As was pointed out by Lord Watson, the protection of the interests of the 
‘creditors 1s the main reason ın restricting the power of lumited companies to reduce 
the amount of share capital. The creditors have a rgbt to look to and rely upon 
the issued capital which may be fully paid or may remain unpaid for the satisfac- 
tion of their debts. However, by cancelling the unissued share capital the real 
capital of the company, i.€., the money already paid to the company or the money 
‘being promised to be paid to the company by the shareholders, ıs unaffected In 
the case of reduction of nominal capital by reducing the unissued capital, only 
shareholders withdraw the authority which they have given to the directors as 
regards the issuance of shares. In such a case neither creditors nor shareholders 
are aifected, because they do not have any claim or right relating to this type of 
capital The creditors cannot rely upon the unissued share capital, because this 
may not be issued at all by the company Therefore, the different treatment to 
this type of reduction of nominal capital under the Companies Act 1s logical and 
justified, there 1s no need for stringent conditions simular to those applicable ın 


the case where the reduction of nominal capital is made by cancelling or reducing 
the issued capital. 


The reduction of unissued capital can only be considered as a reduction of 
.capıtal under section 100 when ıt 1s combined with the reduction of issued capıtal™-a 
‘because then the resolution is already passed by the special resolution. Even if 
the Court does not confirm the reduction, the reduction of unissued capital will 
be held valid. 


It may also be interesting to note that from the wording’ of section 94 (1) (e) 
«of the Indian Companies Act, 1956 [section 61 (1) (e) of the English Companies 
Act, 1948], one gets the impression that this provision deals only with that type of 
.capıtal which has been 1ssued but not subscribed by the investors, 1.€,, the unsubs- 
.crıbed capital If we adhere to the strict interpretation of the provision, we come 
to the same conclusion, therefore, it can be said that the reduction of unsubscribed 
‘capital is also excluded from the operation of section 100, and can be done by ordi- 
nary resolution However, ıt does not mean that the wording of section 94 (1) (e) 
excludes the reduction of unissued capital, because the unissued capital will always 
be unsubscribed Hence, one should read section 94 (1) (e) thus 





9 (1887) 12 App Cas 409 
10. Ibid, p 423. 
11. Ibid, p 423 
Il-a. Re Castigleone Erksın & Co., (1958) W L.R. 688 
12 “Cancel shares whıch, at the date of the passıng of the resolution ın that behalf, have not 


-been taken or agree to be taken to any person.. section 94 (1) (e) of the (Indian) Companies Act, 
4956. 
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“cancel shares which, at the date of the passing of the resolution in that 
bebalf, have not been issued, or have been issued but not taken or agreed to be 
taken by any person : maa 


We do not find thıs kınd of controversy under Englısh law, nor has it been 
mentioned by any English text-writer. According to Palmer, the term ‘diminu- 
tion of capital” is defined “as a cancellatıon of the authorised but not issued capi- 
tal, or, as section 61 (1) (e) expresses ıt, the ‘cancellation of shares which at the 
date of the passıng of the resolution ın that behalf have not been taken or agreed 
does not constitute a reduction within the meaning of the Act” In England, the 
to be taken by any person’ ””* Further, according to Palmer, the dımınutıon 
question of cancellıng unsubscribed capital does not arise because it is the com- 
mon presumption that as soon as the capital ıs issued, ıt 1s subscribed either by 
investors or underwriters Therefore, no English writer has said that section 61 
(1) (©) deals with the unsubscribed capital, everyone ıs of the view that it deals 
with the unissued capital of the company. The practice of underwriting the 
entire issue 1s not very much prevalent in India, but the recent tendency is to sell 
shares eıther through banks or private underwriters who underwrite the entire 
issue However, we may depart from the English interpretation and enlarge the 
scope of section 94 (1) (e) of the (Indian) Companies Act, 1956, by ıncludıng the 
unsubscribed capital too, ın other words we may say that section 94 (1) (e) deals 
with the unissued as well as unsubscribed capital of a company 


If it 1s so, then the meaning of the expression “reduction of share capital” in 
section 100, given by Mr Justice Ramaswamı should be read with two exceptions, 
ie. the reduction of that part of nominal capital which is unissued andlor that part 
which 1s issued but not subscribed will not come under the purview of section 100, 
in such a case the reduction will be made under section 94 (1) (e) of the Indian 
Companies Act, 1956 The expression “reduction of share capital” means: only 
the reduction of issued and subscribed capital or reduction of unissued capital 
combined with the subscribed capital’ In other words, section 100 is only appli- 
cable to those cases where there 1s a reduction of that part of nominal capital which 
has been subscribed If the above interpretation 1s correct, then, why not, in 
place of the words “reduce its share capital” ın section 100, substitute the words 
“reduce its nominal share capital which has been issued and subscribed” or “reduce 
its subscribed share capital?” This change seems to be sensible asit would 
define the scope of section 100 more clearly, and the ambiguity of the provision 
will be removed The Jenkins Committee in England was also of a similar view 
when it stated in its report that 


"s limited company must not reduce its ‘capital? by which we mean 
{to use the nomenclature appropriate to par shares) the aggregate of the issued 
capital of the company and the share premium account and capital redemption 
reserve fund (if any).1° (Emphasis added.) 


This recommendation has not so far been written into the law ın England, 
because there 1s no urgency for ıt However, the decision of the Madras High 
‘Court, especially the part which deals with the type of capital which can be reduced 
under section 100, has enhanced the necessity for the amendment of section 100 on 
the lines suggested above Although ıt 1s possible that the Supreme Court might 
overrule the Madras High Court decision on this point, yet ın order to remove the 
ambiguity ın section 100 (1) and section 94 (1) (e), further legislation is called for 





13 Words in antique are amended words and are added 

14 Palmer, Company Law, 20th ed , p 272 

15 Ibid , p. 272. 

16. Report of the Company Law Committee, London : 1962, 1749, para. 157. 
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BOOK REVIEW. 


Tue Law or INDUSTRIAL Disputes IN Inpia: by R F. Rustamp (Publishers : 
Asia Publishing House, Bombay). Second Revised and Enlarged edition, 1964. 
Price Rs 45. 


Labour Legislation and decisions thereunder have developed a special feature 
in jurisprudence. Hence, though Industrial Law is yet ın its infancy ın this country, 
it has already become a subject of specialised study. A proper appreciation and 
use of the leading decisions will be possible only 1f the1e 1s comprehension of the basic 
ideas governing the relationship of employer and employee Though the book 
under notice 1s mainly a commentary on the provisions of the Industrial Disputes 
Act, 1947, the Author has, in the Introductory Part of his work, given a brilliant 
account of the evolution of such ıdeas touching en passant m an arresting manner 
topics like Social Justice, Collective Bargaıning, Ideas which inspire social Legisla- 
tion, Indiscrpline in Industry etc. The commentary on the sections of the Industrial 
Disputes Aci takes note of all the important judicial proncuncements exzmıning the 
underlying principles It 1s not a hackneyed type of commentary but one sustaming 
one’s interest and original as well Each section has a synopsis, full notes of the 
legislative department concerning ıt, and the law as stated ın the decisions, up to 
1964 It1s interesting to note that the Author has made out a cogent plea that, in 
any fresh enactment ın the place of the present Act, the bar against legal practitioners 
representing parties in industrial disputes should not be included The Author 
also suggests that there is great need for the establishment of Appellate Tritunals ın 
industrial matters The book ıs a thought-provoking study of the subject and 1s 
bound to appeal to all interested ın the study of industrial relations 





FUNDAMENTAL RIGHTS AND AMENDMENT OF THE INDIAN CownsTITUTION’ by 
S P Sathe (Published by the University of Bombay, Bombay-1). 1968. Price Rs 4. 


In this monograph, Mr. Sathe examines the various issues arising out of the 
majority judgment of the Supreme Court ın Golak Nath v. State of Punjab, ATR 1967 
$C 1643 A lot has been said or written about the decision which has served 
only to reveal the sharp difference of juristic opınıon on the matter. Naturally, 
Mr Sathe has marshalled all the main lines of reasoning adopted both by the majority 
as well as the minority Judges ın that case and endeavoured to evaluate their merits. 
There are a number of considerations to render plausible the majority view concern- 
ing the scope of Articles 368 and 13 of the Constitution which have not been ade- 
quately appreciated If with full knowledge of the circumstances under which 
certain rights came to be written into the US Constitution and of the anxiety of 
the makers of that Constitution to render those rights inalienable, the framers of 
the Indian Constitution declared certain rights as fundamental and put them in a 
special Part of the Constitution would ıt not be reasonable to suggest that the rights 
were so declared deliberately with a view to make them inalienable and transcen- 
dental ın this country ® Article 32 (4) speaks ofthe right guaranteed by that Article 
Against what ıs such guaranee given ? Is it only against executive encroachment 
and ordinary legislation tending to affect fundamental rights or does it operate as a 
bulwark against constitutional amendments also by Parliament yielding to the 
pressures of the party ın power for the time being ? If Article 32 1tself is liable to 
be repealed will it not be a mockery of the guarantee and a travesty of the protection 
affordable by the Supreme Court? Has not the Constitution itself indicated the 
lamits within which fundamental rights can be affected and the modes in which it 
can be done? Has not the Constitution expressly provided for laws being made 
imposing “‘reasonable’’ restrictions on the exercise of the various fundamental rights, 
in Article 19 for “ modification ” in the application of such rights, ım Article 33, 
for “ restrictions’ in the application of such rights, ın Article 34, or for the “ sus- 
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pension ” of the provisions of Article 19, in Alticle 358? When limits have been 
so set regarding interference with fundamental rights would they not suggest that 
the rights are to remain untouched and are untouchable otherwise? Again ıt cannot 
be denied that the Constitution itself ıs “law? It may not be an ordinary law 
but a paramount or superior type of law. Any amendment of the Constitution also 
will be law in that sense. The fact that the amendment is achieved not by the exer- 
cise of ordinary legislative power but by the exercise of constitutional power is consis- 
tent with its superior status None the less it 1s “law ” recognised and enforced ın 
the administration of justice And, there being no definition of the term “law” in 
Article 13 restricting it to ordinary laws only could it not be said that Article 1 3 
would cover constitutional amendments as well? It may not be easy to agree with 
Mr Sathe that the ideals alone of the Constitution as stated in the Preamble are 
intended to be permanent and abiding but not the rights stated in Part III. Mr 
Sathe st-nds on firme ground ın his criticism of the American doctrine of prospective 
overruling being applied not merely to maintain executive action taken prior to the 
decision of the Supreme Court holding the impugned Constitutional Amendments 
to be void and unconstitutional but also to sustain them in regard to the future. It 
is good that academic men who could make a detached and dispassionate approach 
are taking interest ın the study of momentous pi oblems like those brought to the fore 
in Golak Nath’s case x 


THE ESSENTIALS OF AN İDEAL LEGAL SYSTEM. by M 7 Sethna (Published by 
the University of Bombay, Bombay-1). 1968. Price Rs 3 


The monograph cairies an attractive title Ifthe reader conjures up the vision 
of a comparison and weighing by the Author of the ideals of the law, such as the 
Hindu ideal of law being an instrument for achievement of welfare here and here- 
after, or the Benthamite ideal of the utility of law for the greatest number, or the 
Soviet ideal of law being an instrument for serving the ends of the State etc., he will 
not find ıt ın the book The Author has set himself a more restricted task, namely, 
to state what an ideal legislation should be The Author quotes profusely the views 
and theories of the great thinkersin the field of jurisprudence, particularly American. 
His frequent references to Dean Roscoe Pound show his predilection for the American 
schools of thought on the subject Law ıs neither wholly logic nor wholly ex- 
perience A good law is a just combination ofboth To state that law is a power- 
ful instrument for the procuring of the materialistic welfare of the people would be 
to ignore 1ts moral and ethical aspects The Author has suggested at more than one 
place that the function of law 1s the fulfilment of the materialistic welfare of the people 
(see pp 2, 1). His final conclusions however are that ideal legislation should be 
based on certain well-settled postulates lıke the jural postulates of civilisation pro- 
pounded by Pound and that ın substance the law must be based on good reason, 
healthy morals of the people, legıtımate customs and conventions and on the wants 
of the people. One would wish that the exposition of the subject was sımpler 
The use of high-sounding expressions like “ the methodology and the epistemology 
of law” (p. 1), “synthetic disposition of mind’? (p 3), “ pin-sharp or pigeon- 
hole discrimination ° (p. 22) etc , has not made understanding easy ‘The Author’s 
conclusion that in the methodology of legislation, equal importance should be assig— 
ned to experience and reason, will find general acceptance. 





A. G Ganeuty’s Civ. Court PRACTICE AND PROCEDURE; by Shambudas Mitra 
(Publishers, Eastern Law House Private, Limited, Calcutta) Eighth edition, 1968 
Price Rs 25 


The precise objectives undetlying the work are not clear as the preface to the 
first edition of the work has not been incorporated in this volume The book seems 
to be designed, ın special for the benefit of legal practitioners in Bengal The book 
is divided into five parts. Part I concerns itself with a number of topics like appoint- 
ment of pleaders; civil suits, proceedings ın civil suits from institution to decree; 
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drawing up of pleadings and 1ssues; documents, interrogatories and citing of wit- 
nesses; commussions; injunction; receiver; attachment before judgment, compromise 
and withdrawal of suit; arbitration; procedure at the hearing of a suit; examination 
and cross-examination of witnesses; proceedings after decree and execution of decree; 
appeals; review; revision; records of pending cases and copies. Part II is a conglo- 
meration of various matters and providessome notes onrelevant statutory provisions 
affecting civil Court practice and procedure like the Civil Procedure Code, the 
Constitution, the Transfer of Property Act, the Provincial Small Cause Courts Act, 
the Indian Succession Act, the Guardians and Wards Act, the Lunacy Act, the 
Provincial Insolvency Act, the Land Acquisition Act, the Legal Practitioners Act, 
Hindu Law, Mchomedan Law, Limitation Act, Stamp Act, Court Fees Act, Suits 
Valuation Act, Registration Act, Bengal Money-lenders Act, Calcutta Thika Tenancy 
Act, West Bengal Non-agricultural Tenancy Act, West Bengal Land Reforms Act, 
West Bengal Premises Tenancy Act, Process Fees and Extracts of Rules framed by 
the different High Courts Part III provides model Forms of plaints, written state- 
ments, issues, applications, petitions and affidavits and hints relating to them. 
Part IV furnishes model Forms of Deeds and Notices Part V contains important 
rulings, glossary of important law terms etc. 


In view of the present Advocates Act the references to the Legal Practitioner 
Act provisions in Chapter X of the book may no longer be of much use Also, in 
a book of 1968, there 1s not much point ın setting out the former Hindu law of succes- 
sion and the law of stridhana particularly as ıt 14 recognised on p 346 “ The above 
rules of succession are no longer ın force’? The references at different places to 
Hindu widow and the reversioner are also superfluous A novel feature ın the book 
is the attachment of a chronological table for the period 1933 to 1967 giving the 
English dates which correspond to the Bengal year, Faslı year, Mussalman year 
and Sambat of Hindi year and a chart with hints for using the table. The book will 
prove useful in many directions particularly to the junior practitioneis at the 
Bar having regard to the diverse types of materials presented 





COMMENTARY ON THE CODE OF CIVIL PROCEDURE: by R D. Agarwal (Publisheis- 
Hind Publishing Books, Allahabad) Turd edition, 1968 Price Rs. 27.50 


There are in the field already quite a number of standard books on the Civil 
Procedure Code. The justification for the work under notice is sought in the fact 
that ıt serves as a “ handy book ” on the subject (first edition), a “path finder °° 
(3rd edition) and that it ıs “ written for the purpose of helping a busy lawyer ” 
“The book gives a brief businesslike section by section commentary on the provisions 
of the Code The amendments made ın the Code from time to tıme as well as the 
amendments to the rules contained ın the several orders by the different High 
Courts are mentioned A number of Appendices, A to H, have been attached bear- 
ing on Pleadings, Process; Discovery and Inspection, Decrees Execution; Supple- 
mental Proceedings; Appeal, reference and review, and Miscellaneous matters 
The notes are pomted and analytical. It would have been very helpful if matters 
like the applicability of the provisions of the Code to writ petitions, and what 1s 
meant by “ cıvil proceedings”? referring to leading decisions like (1965) 2 S.G.J. 
359 : ALR. 1965 SC. 1818. (1966) 2 SCJ 762. AIR 1966 SC 1445 had also 
been considered The decision ın (1963) 2 SCJ 680 AIR. 1966 SG 1061 
holding that a wrong decision by a Court having jurisdiction is as much binding 
between the parties as a right one and may be superseded only by appeal to higher 
tribunals or other procedure which the law provides does not seem to have been 
noticed In the notes to section 34 the decision of the Supreme Court in (1966) 
1 SCJ. 350. AIR 1966S C 395dealing with the question as to when interest for 
the period up to the date of the suit may be allowed does not seem to have been 
, touched There ıs no Table of Cases attached to the book. Notwithstanding 

these the book ıs bound to prove helpful to busy lawyers as well as to the students 
preparing for the degree examinations ın law. 


——— 
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THE CENTRAL SALES Tax Laws : by K Chaturvedı, Vols I and II. (Publishers : 
“The Eastern Law House Private Limited, Calcutta) Second edition, 1968. Price 
Rs. 40 per set of Volumes I and IT 


Madras was the pioneer State to introduce sales tax legislation Between 1939 
and 1950 almost every State had recourse to this novel method of augmenting its 
revenues and, sales tax was looked upon as a kamadhenu. The application of the 
nexus theory to sales tax Jaws had led often to the same transaction being subjected 
to tax by the different States producing great hardships and complications. Article 
-286 sought to put a check on the phenomenon But the interpretation of the Article 
itself was by no means easy or clear In 1956 the Sixth Amendment to the Constı- 
tution was made separating the power to tax inter-State sales from the State List 
and putting ıt into the Umon List In exercise of the powers so conferred on the 
Union by the Sixth Amendment, the Central Sales Tax Act, 1956, was passed. In 
the introduction to the volume under review, the author has traced the tangled 
hıstory of the laws linked with the levy of taxes on sales and purchases. Volume I 
anter alta gives the text of the Central Sales Tax Act, 1956, as amended up to May 
1968, the historical background to the Act, and a section by section commentary on 
the provisions of the Act. Appendices B, G, D gather respectively the 
Notifications, about authorised officers for pulposes of section 8 (4) (b), and other 
Notifications issued by the Central Government. ‘Volume II covers miscellaneous 
-matters like Sales Tax Geography, The Central Sales Tax (Registration and Turn- 
over) Rules, 1957, the Rules framed by or for the various States and Union terri- 
tories. A study of the rules shows only too clearly the dependence almost completely 
of the Centre on the machinery of the States in the matter of the levy and 
‘collection of the Central sales tax. In sooth ıt ıs tantamount to an admission by 
the Centre of defeat ın its attempt to have control begun as early as 1948 when it 
called for a Conference of the regional ministers to curb State dominance in the 
matter. 


The author’s comments on the sections are falıly analytical and lucid. It 
would have enhanced the utility of the work if the laws of India had been compared 
-with the sales tax laws of the western democracies. Of equal benefit would have 
been a reference to the regulatory aspect of inter-State commerce as exemplified 
by the development of the law ın the United States of America. The book under 
notice 1s a welcome addition to the literature on the subject. 


THE INDIAN GoNVEYANCER ; by P G Mogha (Publishers : The Eastern Law 
House Private, Limited, Calcutta). Seventh edition, revised by Shri Ambika 
Prasad Srıwastava, retired Judge, Allahabad High Court, 1968 Price Rs. 24. 


Mogha’s book was the first of 1ts kind in India Within 30 years of its first 
publication ıt has run into seven editions Its aim 1s to introduce a systematic 
‘method of conveyancing ın this country. Conveyancing as an art was little known 
or practised till recently ın India. Deeds were drawn up unscientifically by persons 
‘unversed ın that art and with no special qualification or training in that behalf. 
In England, solicitors having been trained to undertake such type of work attended 
to conveyancing In our country even lawyers had no specıal qualification in the 
field and it is only now that attempts are being made to include subjects like convey- 
ancing and drafting as part of law studies It was till recently the practice to make 
use of the English forms and precedents without any precise idea as to the technical 
jargon often employed and occurring in such forms with the result that the deeds 
failed to convey what was actually intended by the parties and gave rise years later 
to litigation. When the Author first published his work he was careful to adapt 
the English precedents to suit the Indian conditions of life stripping them of the tech- 
nical terms and expressions which, however appropriate to the feudal and archaic 
forms of property-holding, were altogether unsuited ın regard to our country. 
The Author expressed the forms and precedents so adapted in an easily understand- 
able foom The precedents are arranged in groups topicwar and prefatory notes 
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ale appended to the precedents relating to different subjects The law concerning 
each of them to the extent necessary for purposes of conveyancing has been also 
briefly stated. 


In the preliminary notes, though carefully revised, some maccuracies are 
found. :On page 711, ın line 17, the words “could dispose?’ should be 
“ could not dispose”. Lower down on the same page, it is stated that a bequest 
to a person not in existence at the time of the testator’s death is void under the Hindu 
and Muhammadan laws but the rule so far as ıt relates to Hindus has been altered 
in Madras by legislative enactment. If this is a reference to the Madras Act 1 of 
1914, ıt has to be noted that the Privy Council held the Act to be ultra vires, the 
Madras Legislature to the extent it affected the High Court’s Original jurisdiction 
but the principle underlying the Act was made applicable throughout India by 
Central legislation— the Hindu Disposition of Property Act, XV of 1916—and Jater 
enactments. i 


Mogha’s book removed a long felt want of the legal profession and proved to. , 
be a source of immense practical help This feature continues in all the subsequent. 
editions, and has sustained its popularity. 


CONVEYANCING PRECEDENTS AND Forms wira Notes . by Shiva Gopal (Pub- 
lıshers; Eastern Book Company, Lucknow ) Fourth Edition, 1968 Price Rs. 14. 


The book under review 1s intended to be just a guide and not a treatise or 
encyclopaedia on the subject of conveyancing Its aim ıs to assist the practising 
conveyancer and the public It provides not only conveyancing precedents but also 
forms of petitions to Courts Each chapter and sub-chapter 1s prefaced by a brief 
discussion of the legal aspect of the subject which follows and short explanatory notes 
of the law involved are also given at places The prefatory statements have taken 
note of the relevant statutes down to date and the statements are generally concise 
and helpful. More than 270 precedents have been given. A small point may be 
mentioned however. On page 477, there ıs no point ın referring to the Anand 
Marriage Act, 1909, ın view of the Author recognising that “ The Act now 1s of no 
practical value, as the Hindu Marriage Act governs the relationship of husbands 
and wives professing the Sikh faith’? The book ıs a useful addition to the works ın. 
this country on Conveyancing. 
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JUSTICE VENKATADRI’S RETIREMENT. 


Justice Venkatadrı has retired after a tenure of about eight years as a Judge of 
the High Court having gone to the Bench straight from the Bar. It was his good 
fortune ın the early days of his career at the Bar to work ın the Chambers of Sri 
P. Venkataramana Rao which was then a nursery of budding talent with a band of 
brillant and rising stars like Sr1 Rayamannar, Sri K Subba Rao, Sri Vaidialingam 
and others His association with them afforded an excellent background for 
success ın the profession and for his acquiring intimate knowledge of many 
branches of the law When, ın course of tıme, Sri Venkatadrı was appointed 
Judge of the High Court, it was in the natural order of things and gave general 
satisfaction. The admınıstratıon of justice is the foremost and firmest pillar of 
Government and judicial work has to be all the tıme both satisfying and satısfac- 
tory It 1s not so much brilliance that marks a good Judge as sobriety and a 
passion to do justice Justice should not only be done but should seem manı- 
festly to be done To listen to arguments from both sides with courtesy and 
patience is an essential quality and, as has nightly been said, Judges must be more 
advised than confident. However much one may boast that 


The net of law ıs spread so wide, 
No sinner from its sweep may’ hide 
Its meshes are so fine and strong, 
That take in every child of wrong., 


ıt ıs an admitted fact that law abounds ın lacunae and technicalities which may 
tend to defeat justice. It is therefore a wonderful albeit awe-inspiring responsi- 
bility of Judges to get over such obstacles ın admmustering justice. It was hearten- 
ing to hear Justice Venkatadrı state that the work of a Judge was to him a cons- 
tant wrestling along with the members of the Bar to ascertain truth in the maze of 
complex and complicated problems and facts. Since the advent of independence 
the pattern of work ın the High Court has undergone great changes A large 
bulk of the work hes today in the writ jurisdiction of the High Court. Justice 
Venkatadrı has been engaged ın large measure with writ work and second appeals. 
In his judgments he has shown an awareness of the need for law being applied con- 
formably to the spimt of the times He has not also hesitated tc 
express himself strikingly on occasions when there was need forıt An imstance of 
the former 1s to be found in his judgment ın (1968) 2 M L J 157, 164, where, ın 
regard to mırası rights ın the Chingleput District, he observed “The system of 
mırası tenure ın Chingleput District ıs an obscure, obsolete and archaic one In 
view of the complexity of the mırası rights, in view of the doubtful rights of the 
murasdar and the tenants, ın view of the Jıberalısed legislation conferring benefits 
on the occupants of the soil, and in view of the continuous and uninterrupted posses- 
sion by the tenants of the land, I am of the opinion that the mırası tenure has to 
be interpreted according to the present state of affairs and according to the present 
day needs of the society”. The learned Judge’s observations apropos of the Public 
Service Commission ın (1968) 1 M L J 348, 351, ıs stnkng He said “The 
Public Service Commission have a distinct and distinguished status under our Con- 
stitution The Public Service Commission cannot and should not identify them- 
selves with the Governmental authorities When once the Conmıssıon express 
their opinion that the petitioner 1s entitled to the post as Head of the Section of 
Sound Engineering, they cannot afterwards concur with the view of the Director of 
Technical Education and say that the petitioner is not a fit person for the post. If 
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the Commission 1s to changg their opinion from tıme to time to suit the occasion, 
they would be placing themselves in a ridiculous situation and would be liable to 
public criticism. Once they give a considered opmion, they must stick to it and 
their decision must be final at least so far as they are concerned. Their approval 
is the last word ın the selection of a particular candidate for a distinct post”. We 
are hee that Justice Venkatadr carries with him ın his retirement the good wishes 
of the Bar. 
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Tue Law or INDUSTRIAL Disputes by Malhotra (Publishers : N.M. Tripathi, 
Private Limited, Princess Street, Bombay-2). 1968. Price Rs. 60. 


Today Industrial Law occupies a prominent place in the legal system of the 
country but is little known to the public at large. About one-sixth of all the litiga- 
tion pending before the Supreme Court covers Industrial Law matters. This 1s 
the result of the advent of large scale industry carrying with it new and large prob- 
lems. Industrial Law ıs not and cannot be strictum jus, for it is half law and half 
sociology, economics and politics Industrial Law has given rise to a new juris- 
prudence making drastic departures from the traditional and accepted theories of 
law. ‘Thus while the orthodox principle is that a contract is born of the free consent 
of both the parties thereto and is therefore binding and enforceable, today ıt 1s 
possible for a workman to flout the contract and where a dispute goes to an Industrial 
Tribunal that body can make the unwilling employer submit to its jurisdiction. 
Curiouser still, the Tribunal can by 1ts award make a contract which will be binding 
on both the parties ımposıng new rights and new obligations ignoring the contract made 
by the parties themselves and the ordinary law applicable to them In a classic 
passage in the Bharat Bank case, (1950) Lab LJ. (SG) 921, 948-9, Mukherjea, J., 
observed : “ In settling the disputes between the employers and the workmen, the 
function of the Tribunal is not confined to administration of justice in accordance 
with law. It can confer rights and privileges on either party which it considers 
reasonable and proper, though they may not be within the terms of any existing 
agreement. It has not merely to interpret or give effect to the contractual rights 
and obligations of the parties. It can create new rights and obligations between 
them which it considers essential for keeping industrial peace.” , An Authority 
making a contract and wnposing ıt on the parties who are bound by ıt is indeed a novel 
idea, Various types of benefits are now secured to the employees and they are now 
claimed and won by the workmen as their due not on account of any contract but 
on account of their status. These features have cut across the old notions and theories 
of the law of contracts and the law of master and servant. The Industrial Law 
in this country has drawn freely from the principles operating in the field in England, 
the USA. and Australia. There is no comprehensive Labour Code as such so 
far, and the Industrial Disputes Act, 1947, fills that role meanwhile providing for 
procedure and machinery of adjudication. The Act is only skeletal and has been 
filled with flesh and blood by industrial adjudication. (See 1949 Lab. L. J. 258). 
There are no provisions in the Act for appeal or revision. The decision of the 
Supreme Court in the Bharat Bank case that Article 136 of the Constitution 1s wide 
enough to give jurisdiction to the Supreme Court to entertain applications for Special 
Leave to appeal from the awards of the Tribunal since in making the awards it dis- 
charges a quasi-judicial function and the constitutional remedies through writs have 
provided the necessary scope for moulding the industrial law development on healthy 
lines 


The focus of the book unde: review ıs judge-made law which now is spread over 
two decades. The book ıs laid ın five divisions Division I gives a section—war 
commentary on the Industrial Disputes Act Division II deals with the Payment of 
Bonus Act, 1965. Division III covers the subject of General Disputes taking with- 
in ts sweep topics lke Wages, Dearness Allowance, Gratuity, Non-statutory bonus 
and Miscellaneous Service Conditions Division IV is devoted to Disciplinary 
Action Division V discusses the constitutional remedies against defective and arbit- 
rary awards and orders of adjudication available by way of appeals by Special Leave 
under Article 136 and writs under Articles 226 and 227. In spite of the working of 
the Act for well mgh twenty years and judicial expositions a number of controversial 
topics continue to remain such as the scope and extent of the definition of industry, 
the relationship of employment and the tests to be applied in determining ıt, impli- 
cations of lock-out, retrenchment, unfair labour practices etc The Author has not 
by-passed controversies but has endeavoured to deal with all such questions in a 
scholarly and analytical manner expressing his own views wherever necessary. The 
discussions throughbut are balanced and well-informed. The book presents an 
able analysis of fundamental legal principles relating to labour law in India. Under 
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the Payment of Bonus Act the only important decision of the Supreme Court 
apart from that in the Jalan Trading Co. case, (1966) 2 Lab LJ. 546—seems to be 
that in the National Engineering Industries Lid case, AIR 1968S C 538—explaining 
the distinction between ‘modernisation’ and ‘expansion’ and the principles of 
estimating rehabilitation cost The book under review 1s sure to prove very useful 
alike to lawyers, industrialists and others concerned with or interested ın Industrial 
Law, as a learned and accurate exposition of the subject. 


COMMENTARIES ON EMPLOYEES STATE Insurance Act, 1948, by Kirpa 
Dayal Srivastava. (Publishers Eastern Book Company, Lucknow and Delhi), 1968, 
Price Rs. 30. i 


Freedom from economic fear is a great freedom indeed Social security legis- 
lation is designed to attack this fear and eradicate it as far as possible. The 
Employees’ State Insurance Act ıs one such piece ofsocial legislation. Its intended 
to confer certain specified benefits on workmen to whem ıt apples. Though ın 
the beginning the area of its operation may appear 1estricted, ın course of time ıt 
is bound to cover a very wide field. The Employees’ State Insurance Act replaces 
the Workmen’s Compensation Act, 1923, ın the fields where the Insurance Act has 
been made applicable. It will be ofinterest to note that the Universal Declaration 
of Human Rights proclaims that every one, as a member of Society, has the right to 
social security and that the Directive Principles of State Policy in Part IV of the 
Constitution have bestowed considerable attention to social security and social 
justice. A book on the subject of Employees’ State Insurance, therefore, 1s always to 
be hailed. The book under review provides a section by section commentary on 
the provisions of the 1948 Act 


The Author has felt that case-law on the Act has not yet developed much during 
the two decades of 1ts existence and so he has quoted decisions on the parallel law 
found ın other enactments It is strange, therefore, that Indian decisions on the 
provisions of the Act lıke Bank Silver Co , Bombay v Employees” State Insurance Corpor- 
tion, Bombay, A IR 1965 Bom 111, holding that partners or proprietors of the Esta- 
blishment are also ‘persons’ within the meaning of section 2 (12); M S Abdullah 
Basha & Co v Employees” State Insurance Corporation, Madras, I LR. (1965) 1 Mad. 
203, stating that unless power was directly used for purposes of manufacture 
the concerned premises would not be a factory, (Workmen of Rohtas Lid v. 
Choudhuri, A IR 1965 Pat 127, holding that customary benefits or concessions which 
a worker gets from the management amounting to conditions of service are not barred 
even where the Employees’ State Insurance Scheme 1s introduced unless the statute 
expressly provides to the contrary, etc , seem to have escaped notice Again, though 
now-a-days it 1s perhaps too much to expect the enunciation of principles ın gram- 
matical or correct English, ıt should be certainly possible with some care to elımınate 
obvious printing mistakes particularly ın 1egard to names and words Itis not happy 
reading that Mangalmurti, J should appear as Maralmurti, J (p 40), Hawkin,J as 
Hawkings, J (p 42), Lord Hewart, C J , as Lord Hewart, CIM (p 60), Mack, J , 
as Maik J (pp. 140,141), Farwell LJ as Farewell, LJ (p 156), of Glanville 
Williams as Clanwills Williams (p 270) Similarly ‘ melting pot’ should not be 
made ‘moulting pot’ (p 4), ‘ defiance of mandatory provisions’ should not read 
as ‘defence of mandatory provisions’ (p 38), ‘an appeal’ as ‘no appeal’ (p 47), 
“ın the course of 1ts exercise’ as ‘m the Courts of 1ts exercise’ (p 48), “when? 
as ‘which’ (p 52), etc. These are only random specimens The book will be 
useful notwithstanding these shortcomings to those who are interested ın the subject. 





ya 
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Tue Law or Hinpu RELIGIOUS AND CHARITABLE ENDOWMENTS by V. K. 


Varadachai (Publishers. Eastern Book Ccmpany, Lucknow and Delhi), 1968. 
Price Rs 30. 


The Hindu Law of Religious Endowments formed the subject of the Tagore 
Law Lectures delivered. by eminent scholars lıke Pran Nath Saraswati and J C. 
Ghose P R Ganapathi Aıyar's scholarly work on Hindu and Muhammadan 
Religious Endowments 1s as ıt were, a source book on the subject Byan Kumar 
Mukherjee’s book ıs, perhaps, the most outstanding contribution on the subject ın 
recent times Lewm on Trusts and Tudor on Charities are the leading English 
authorities frequently pressed into service ın this country The Author of the book 
under review has drawn inspiration from all these works. 


The sneering reference to Hindu Religious Endowments, by an Englishman, 
as the death-bed gifts of moribund sinners has not prevented legislative interference 
touching them from as early as 1863 The provisions ın the Constitution relating 
to religious and cultural 1ights distinguish between matters wholly religious and 
matters though associated with religions are primarily economic and social activities. 
Though Hindu Religious and Charitable Endowments and the offices associated with 
them are creatures of Hindu law evolved over a period of centuries legislation con- 
cerning them and then admınıstratıon has been made by a number of States from 
tıme to time The Author has taken due note of the impact of such legislation on 
the older Hindu theories and beliefs Similarly ın his references to Englısh law 
principles the Author has endeavoured to mention the similarities as well as diffe- 
rences between English law and Hindu law on the concerned pomts. The Author 
has dealt with the subject analytically and lucidly. Case-law has been taken note 
of generally up to 1968 


One or two points open to cııtıcısm or suggestion may bestated. Thesummaıyof 
the law relating to the powers ofa female donor on pages 73-74 could have been put 
ın a sentence or two in view of the Author’s recognıtıon that the position ın regard 
to the matter has changed by reason of section 14 of the Hindu Succession Act 
Though the Author has stated on the strength of the decisions in AIR 1951 Mad 
473 and (1964) 2An WR 457 that the presence ofan idol, though an ınvarıable 
feature of Hmdu temples, ıs not a legal 1equisite he might have stated that, ın the 
eye of law, there cannot be a math without a mathadhıpathı as its spiritual head as 
pointed out m (1966) 25 CJ 220 AIR 1966S C rort (though the decisions cited 
for another purpose on p 112) The Author could have cited I LR (1966) 1 Mad. 
157 for the view that the mete installation on the gad: would not give a person in 
the case of a mourasi math title 1fhe had not been nominated and initiated or duly 
installed according to the usage of the math. There are a number of printing mıs- 
takes which should have been avoided Onp 4,fn g,I LR 1940 (2) 285 should be 
ILR (1940) 2 Gal 285,onp 104 Ime 13 “ personal hairs of the mahant ” should 
be “‘ personal heirs of the mahant”,onp 141,fn 24,1959S G 293 should be 1951 
SC 293 Itıs not necessary to multiply examples Despite these points of criti- 
cısm ıt can be said justifiably that the book ıs a welcome addition to the literature 
on the subject, 


THE INDIAN Succession ACT by B B Mitra (Publishers: Eastern Law House, 
Private Limited, Calcutta) Ninth Edition by Sudhindra Kuma: Palıt, 1968. 
Price Rs. 26 


Though more than a century has passed sınce the enactment of the origınal” 
Indian Succession Act and more than forty years since 1tsre-enactment in 1925 the 
Act remains essentially what ıt was, namely, a law providing the rules of succession 
with regard to Christians and Parsıs leaving Hindus and Muslims outside its purviwe, 
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Its ambitious name is a mısncmer ın the sense that ıt does not provide for the intes- 
tate succession of a majority of the people ın India o Despite the Directive ın Article 
44 of the Constitution that the State shall endeavour to secure for the citizens a 
uniform cıvıl code throughout the territories of India no progress whatever has been 
made ın that direction. Its also a fact that quite a large part of the Act, namely, 
that dealing with testamentaiy succession has been devoted to subjects which are of 
httle use to testators ın this country. B B Mitra’s books a well-known and popular 
commentary on the Indian Succession Act A new edition of the work keeping ıt 
up-to-date is always welccme At page 14thestatement basedon AIR 1964 Mad. 
291 that under Hindu Law ıt is not competent to a member of a joint family to 
execute a willin regard to his share ın joint family properties, ıs hound to be ncc m- 
plete without a reference to the present position resulting frcm the piovision in 
section 30 of the Hindu Succession Act, 1956 Itıs rather strange that the comments 
on the provisions ın Part II of the Act do not explam anywhere what precisely 
‘domicile’ 1s. A reference to Chitty, J.’s definition in Craignish v. Craignish, (1892) 
2 Ch. 180, 192, that “thatıs properly the domicile of a person in which his habıta- 
tion is fixed without any present intention of removing therefrcm”, and to the deci- 
sion of the Supreme Court in Central Bank v. Ram Narain, (1955) 1 SCR. 697, 703 
would have been happy So also in noting the difference between domicile and 
nationality a reference to the decision of the Supreme Court in the State Trading 
Corporation case, A IR. 1963 SO 1811—would have been helpful There are as 
usual in present day publıcatıcns scme printing mistakes On p. 4, AIR 1355 
Lah 646 should be AIR 1935 Lah 646 In Appendix A scme model forms are 
given and in Appendix B the text of the Hindu Succession Act, 1956, 1s furnished. 
The book under 1eview 1s sure to be helpful to lawye1s and law-students alike. 


PRINCIPLES OF DISTRICT ADMINISTRATION IN INDIA by Dr K N V Sasiri (Pub- 
lishers: Metropolitan Book Co, Private Ltd 1, Faiz Bazar, Delhi) Furst Edition, 
1957. Price Rs 5. 


This is a scientific treatise on the subject of District Admmistration in India and 
is probably the first ofits kind Tne book 1s divided into five chapters Chapter I 
contains an Introduction to the subject discussing the Theory of the Indian Republic 
and ancillary matters Chapter II deals with Structure and Functions of the State 
and Chapter III with Principles of Admimstration Chapter IV discusses Standard 
and Technique and Chapter V contains a Critical Review. Appendix A covers 
the Practice of District Admınıstratıon ın India Appendix B deals with Land 
Tenure and Appendix C enumerates the Problems ın District Admınıstıatıon. 


The public administration of India with its diverse population, religions, castes 
and creeds, differences of language and cultme, etc 1s a complex and complicated 
business. District Government does not find a place ın the Constitution though the 
district still continues to be the unit of administration. This ıs presumably because 
district administration 1s a matter of admınıstratıve convemence only The district 
ıs without doubt the best area for geographical and functional aggregation of units 
and branches of administration and bears a logical relation to total area, wealth and 
population Durimg the Butısh regime the Collector was the most pcwerful figure 
in the District and formed part of the “ steel frame ”—the I C S —ın the language 
of the then Pııme Minister of England, Mı. Lloyd George. In the Chapter entitled 
Critical Review the Author brilliantly analyses the impact of the changed conditions 

“ın the country on the role of the Collector ın the modern set-up and reaches the 
conclusion that heısstillneeded. Heremarks ‘“‘ India stillneeds one strong man as 
the head of the District * (p 71). The Author hopes that separation of powers would 
become universal before long, And he sets forth certain ideals before the admınis- 
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tiatois of districts to be pursued ın the changed conditions The Author's treat- 
ment of the subject ıs scholarly and ınterestıng. The book constitutes a genuine 
contiibution on the subject. 


Waxr Laws AND ADMINI6TRATION IN INDIA by S Athar Husain and S. Khalid 
Rashid (Publishers, Eastein Book Company, Luckncw and Delhi) 1968. Price 
Rs 20. 


It ıs estimated that at the piesent tyme there are more than a lakh of wakfs 
valued at more than a hundred ciore of rupees and that a further fifty crore of 
rupees worth of wakfs would ccme to light on further investigaticn Since many of 
the wakfs are ın support of educational institutions, libraries, chazıtable dıspen- 
saries, etc , and constitute, as ıt were, anational asset, the maintenance and proper 
administration of wakfs beccmes a matter of great public importance Though 
from the days of the Muslim rulers large scale creation of wakfs and goverrmental 
supervision are to be found, ıt ıs only duzing the last five or sıx decades that legis- 
lation 1elating to supervisicn of the admınıstıatıcn of wakf properties has ccme to 
the fore Aıtıcle 26 of the Constitution confers fieedcm to every religious denc mi- 
nation to establish and maintain its religious and charitable instituticns subject to 
public order, morality and health Wakf stands related to Entry 10 “Trusts and 
Trustees’ and Entry 28 ‘ Chazıtıes and Charitable Instituticns,’ in the Ccncurrent 
List ın Schedule VII Supervisicn of the proper administraticn of wakfs has in 
this wise become the 1esponsıbılıty of the Government The Wahfs Act of 1954 
enacted by the Centre 1s a notable piece of legislation ın this respect and there aie 
a number of State enactments as well 


The book unde: notice ıs divided into two Paits Part I deals with wakf 
administration and Part II ıs devoted to the substantive law on Wakfs The 
Appendices furnish the text of the various Acts relating to Wakfs passed frem 1913 
onwards both by the Centre as well as the States Chapter VI of Part I ccntains 
a striking analysis of the difficulties aris g in Wakf admınıstıatıcn and gives 
practical suggesticns for improving the admınıstratıcn The impact of other laws 
like the Income-tax Act, the Estate Duty Act, etc, has been carefully exemined The 
exposition of the Muslim law principles relating to wakfs in Part IJ ıs lucid and ade- 
quate The book can be 1ead profitably by those mterested ın the subject. 


T R Desars CONTRACT ACT WITH SALE OF Goops ACT AND PARTNERSHIP ACT 
(Publıshers SC Sarkar & Sons Private Limited, Calcutta-12), Seventeenth 
Edition, March, 1968. Price Rs. 20. 


The book under review 1s now in 1ts Seventeenth Edition amply testifying to 
its popularity with all those concerned with the Law of Contracts After an ıntıo- 
ductoıy chapter, the book provides a section by section ccmmentary of the three 
Acts The attached Appendix furnishes summaries iespectively of the Contract 
Act, the Sale of Goods Act and the Partnership Act , a statement of the Differences 
between English and Indian laws; a statement of Techmical Terms with their 
meaning and finally, an Explanation of Maxims come acıossın the law of 
Contracts. 


The book under review as a commentary on the three Acts 1s quite gccd zs 
far as ıt goes. It 1s said however that no commentary on any legal subject can be 
accurate unless it 1s exhaustive. To achieve that quality one may legitimately ex- 
pect in a modern book that either in the Introduction or at other appropriate places 
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the present day theories in relation to contract would be adverted to as also questions 
lıke whether a contract springs really and always from the free consent of the parties 
or when exactly a contract becomes complete, etc Though generally case law up- 
to-date has been taken into account there does not seem to be any reference to deci- 
sions like Bhagwandas Goverdhandas Kedia v. Girdharilal Purushottamdas, A I R. 1966 
SC 543, relating to the question when the contract becomes complete where the 
telephone, etc , 1s used as a means of personal conversation between the parties 
separated in space and whether the Contract Act admits of acceptance of the view 
of the Court of Appeal in England in (1955) 2 Q B 327, or to General Assurance 
Society Lid v LIC India, (1964) 1 SCJ 12 AIR 1964SC 892 deciding that 
when a party makes a composite offer, each part thereof bemg dependent on the 
other, the other party cannot be accepting a part of the offeı compel the former to 
confine the dispute to the part not accepted , 01 to Sitaram v Kun) Lal, AIR. 1963 
All 206, holding that a contract entered into ın defiance ofa legal provision continues 
to be illegal even after the legal provision ceases to be effective. Notwithstanding 
these, the book 1s a useful and welcome publication 


PRINCIPLES OF CRIMINOLOGY, CRIMINAL LAW AND INVESTIGATION by R Deb. 
(Publishers SG Sarkar & Sons, Private, Limited, Calcutta-12) Second Edi- 
tion 1968 Volume I Price Rs 17 


This ıs a purely professional book Its the outcome of practical experience 
and study of case law It 1s often 1emarked ın a jocular vein that in this country 
there is statutory distiust of the policemen and his methods The emergence of 
the 1ule of law as a basic principle of the Constitution, the constitutional protection 
against testimonial compulsion, the separation ofthe judiciary fiom the executive 
make a profound impact on police methods and investigation Much of the criti- 
cism of police investigation ıs due to the failure of the officers to be conversant with 
modern trends in regard to crime detection, treatment of offendcrs, punishment of 
criminals, etc , as well as with ınportant rulings of Courts Various scientific methods 
are now extensively employed like chemical analysis, blood test, photography, 
microscopy, finger-prints, footprints, lie detectors, etc The volume under notice 
written by a votary devoted to the subject covers both the scientific and legal 
aspects of investigation The volume ıs divided into nine chapters dealing with topics 
like Crimmology, Lie Detector, Modus operandi, Interrogation of Witnesss, Sus- 
pects, Employment of Sources etc The Author could have referred to the decision 
of the Supreme Court in Fhingan v State of UP, (1966) 2 S CJ. 742 ATR. 1966 
SC 1762 ın regard to the presumption and essentials to be proved ın corruption 
cases ın the notes on page 381 et seg The book is written imterestingly and will be 
highly helpful to members of the police forces, law students and lawyers alike. It 
makes fascinating reading throughout 


NEGLIGENCE AND OTHER TORTS IN ENGINEERING by B D Viramani (Publishers: 
Engineering Law Publications of India, 308, Rajendra Nagar, Lucknow-4) 1968. 
Price Rs 18. 


Ignorance of law ıs no excuse The Engineer or Architect engaged ın constiuc- 
tion should be conversant inter alia with the prıncıples of the Law of Torts so far as 
they may be relevant to him, as, morethan any othe: branch of Law, it 1s directly 
related to his work When a person engages the services of an engineer or architect 
he buys both skill and judgment and there 1s a warranty that the person engaged 
would exercise reasonable degree of care, skill and knowledge in carrying out his 
task Liability would therefore attach if there 1s a failure ın this respect Chapter 
I of the book deals with Torts generally Chapters II and III cover the topic of 
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negligence of the Engineer or Architect. Chapter IV ıs devoted to Nuisances and 
Chapter V to Hazards of Construction, Injuries and Safety Chapter VI con- 
siders Fraud, Deception and Misrepresentation and Chapter VII Trespass, Conver- 
sion and Detınue Chapter IX explains the principles relating to Easements and 
Chapter X refers to the rest of the Torts The book gives a lucid exposition of the 
subject and 1s nicely got up 


Company Law Simpriip by Mrs Khorshed D P Madon (Publishers : 
Progressive Corporation Private Ltd, Bombay). Second Edition, 1968 Price 
Rs. 6. 


The Companies Act is a lengthy and complicated enactment. The book under 
review sets out the principles ın a simple and assımilable form, in outline. Important 
and relevant case law, both English and Indian, is also given. ‘The book has been 
written essentially to enable a rapid revision of the course covered by the syllabus 
on Company Law for examinations lıke B Com, LLB, CA, etc The fact that 
the first edition of the work was sold out within a year of its publication testifies to 
its popularity. ‘The law 1s stated accurately and the book ıs a useful and welcome 
publication. 


PERSONNEL MANAGEMENT AND INDUSTRIAL RELATIONS IN INDIA Edited by 
T. N. Kapoor. (Publishers. N. M. Tripathi Private Limited, Bombay), 1968. 
Price Rs 25 


The book inte alia ıs a compilation of the papers contributed by twenty-fcur 
academic men and practitioners in the field of personnel management and industria 
relations, which formed the basis of discussion at a Seminar on the subject sponsored 
by the University Grants Commission held in February, 1965. With increasing 
ındustrialısatıon of the country and opening up of large scale industries, the relations 
between labour and management are tending to become more and more strained 
and acrimonious Strikes, Lock-outs, Gherao, Demonstrations of various types, not 
always peaceful, etc have become a usual feature of industrial lıfe. Thereis much 
force in what Justice Bind Basm Prasad observed at the Seminar that the root of 
industrial conflict les often in the employers’ emphasis on excessive profits and 
employee’s demands for excessive wages Unless both the parties think in terms of 
the nation and their mental outlook and approach show a genuine transformation 
mutual dıstıust and animosity are bound to grow and paralyse the prosperity of the 
country ‘Theresa consıderable volume of opmion of persons with large experience 
who have made aspecial study of thesubject thatcollective bargaııng and negotia- 
ton between the partıes themselves, free from the baneful ınterference of polıtı- 
cians and persons accustcmed to fish ın troubled waters for various reasons, rather 
than compulsory adjudication or arbitration would afford better and more lasting 
solutions The former method would promote a “‘ give and take ” attitude whereas 
the latter would often leave a trail of bitterness and dissatisfaction in both parties 
A study of the papers presented at the Seminar, though it reveals diverse views and 
differences ın outlook, makes profitable reading The various suggestions made ze 
deserve careful consıderatıon 
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Laws RELATING To Notices WITH Moner Forms by A B Majumdar. (Publı- 
shers. Eastern Law House Private Limited, Calcutta). Second Edition, 1968. 


Price Rs. 14. 


It is a principle of natural justice that notice should be given to a party before 
he ıs called upon to defend himself. Under several statutes notices are imperative. 
(See for instance, section 80, Civil Procedure Code ; section 78-B, Railways Act ; 
section 106, Transfer of Property Act). and unless there 1s meticulous compliance 
with the requirements ın that behalf a suit will not be entertained. In view of the 
serious consequences resulting from defective notices, the law relatıng to them 
becomes highly ımportant and knowledge of ıt necessary The present work deals 
with the matter ın three books Book I states the law relating to notices generally, 
their definition and purpose, their classes and requirements, their service and sımı- 
lar matters Book II ıs devoted to notices coming under different enactments of 
the Union Government with reference to the laws governing them. Book HI 
contains Model Forms. Throughout his exposition the Author has adverted to 
relevant caselaw It 1s difficult to ımagıne a book more useful to the average legal 
practitioner in his every day practice than the book under notice 


AL8O RECEIVED : Our Sradha Mantras by K Rama Iyer, Hill View, Jayanagar, 
Mysore-4. 
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“CONTRACTS FOR THE BENEFIT OF THIRD PERSONS”. 
By 
R C Jarswat.* 


The English Common Law on the subject of “Contracts for the benefit of third 
persons” was first considered ın Dutton v Poole'-? The facts of this case were:— 


“One P , who owned certain Timber ‘trees, proposed to cut them down and. 
sell them so as to give his daughter £1,000 on the occasion of her marnage But 
he refrained from doing so on the promise of his son (the defendant) to provide the 
money to the sister. He was sued for the amount.” 


Tt ıs clear that the promise was given to the father and he provided the consı- 
deration. The plaintiff was “not privy to the promise or consideration”. But it 
is also clear that the main purpose of the agreement was that the daughter should 
get the stated amount. The Court, therefore, compelled the defendant to fulfil the: 
promise, because he “hath the benefit of having of the wood, and the daughter hath’ 
lost her portion by this means.” 


About 200 years later in 1861, ın Tweddle v. Atkinson? this principle was hot 
followed.— ; l i 

“The plaintıf”s marriage was settled with the daughter of one G , who 
entered into a written agreement with the father of'the plaintif by which the latter 
promised to give a certain sum of money to the plaıntıf G did not: pay the 
amount and after his death the plaintiff sued his executors”. 


Wightman, J. said. “Some of the old decisions appear to support the pro- 
position that a stranger to the consideration of a contract may maintain an action 
upon ıt, if he stands in such a near relatıonslup to the party from whom the consi- 
deration proceeds, that he may be considered a party to the consideration. .. ee 
But there 1s no modern case in which the proposition has been supported. On the 
contrary, it 1s now established that no stranger to the consideration can take advan- 
tage of a contract, although made for his benefit.”* : 


This principle was affirmed by the House of Lords ın Dunlop Pneumatic Tyre 
Co, Ltd. v. Selfridge & Co., Ltd. 


“Dunlop Co. sold certain motor tyres to Dew & Co. in consideration of a pro- 
mise that the latter will not sell the tyres to any'person at less than the list prices; 
and if they sell the tyres to another dealer, they will obtaın from hima similar 
undertaking. Dew & Co. sold certain tyres to Selfridge & Co. and took the under- 
taking. Selfridge & Co. sold certain tyres on less than the price listed. Hence 





*LLM Lecturer in Law, Lucknow University The writer 15 indebted to Mr Aviar Singh, 
B Com, LL M , Lecturer ın Law, Lucknow University, for guidance. 
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3. 14RR 610 
4. Ibid at p. 613. 
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Dunlop Co. brought an action against Selfridge & Co. for compensation for the 
breach of contract”. 


It was held that Dunlop Co. could not sue because they were not a party to 
the contract with Selfndge & Co , nor did they give any consideration for the 
contract. Viscount Haldane observed.— 


“My lords, in the Law of England certain principles are fundamental. One 
is that only a person who ıs a party to a contract can sue on it. Our Law knows 
nothing of a jus quaesitum tertio arising by way of a contract. Such a right may 
be conferred by way of property, as, for example, under a trust, but ıt cannot be 
conferred on a stranger to a contract as a mght to enforce the contract in pesonam. 
A second principle ıs that xf a person with whom a contract not under seal has been 
made 1s to be able to enforce it, consideration must have been given by him to the 
promisor or to some other person at the promısor's request. These two principles 
are not recognised ın the same fashion by the jurisprudence of certam contmental 
countries or of Scotland, but here they are well established .”® 


The rule of “privity of contract” has thus taken firm roots in the English 
Common Law. But the principle has been generally criticised.” In 1937, the 
Law Revision Committee, under the Chairmanship of Lord Wright, also criti- 
cised the rule and recommended its abolition. In its Sixth Interum Report the 
Committee stated:— 


“Where a contract by its express terms purports to confer a benefit directly 
on a third party, the third party shall be entitled to enforce the provision in his own 
name, provided that the promisor shall be entitled to raise against the third party 
any defence that would have been valid against the promisor........” 


Lord Justice Denning has also criticised the rule in a number of recent cases®, 
in one of which his Lordship observed®.— > 


“That argument (Le., a stranger to contract cannot sue) can be met either 
by admitting, the principle and saying that it does not apply to this case, or by dis- 
puting the principle itself. I make so bold as to dispute it. The principle ts not 
nearly so fundamental as it 1s sometimes supposed to be. It did not become root- 
ed in our law until the year 1861 (Tweddle v. Atkinson”) and reached to its full 
growth in 1915 (Dunlop vy. Selfridge’). It has never been able entirely to 
supplant another principle whose roots go much deeper. I mean the pninciple 
that a man who makes a deliberate promise which 1s intended to be binding, that 
is to say, under seal or for good consideration, must keep his promise; and the 
Court will hold him to it, not only at the suit of the party who gave the considera- 
tion, but also at the suit of one who was not a party to the contract, provided that 
it was made for his benefit and that he has a sufficient interest to entitle him to 
enforce it, subject always, of course, to any defences that may be open on the 
writs.” 7 
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In the recent case of Beswick v. Beswick!??, the Court of Appeal adopted the 
same attitude.” 


In that case: — 


“B wasa coal merchant. The defendant was assisting him in his business. 
B entered into an agreement with the defendant by whıch the business was to be 
transferred to the defendant. B was to be employed ın it as a consultant for his 
life and after his death the defendant was to pay to his widow an annuity of £5 per 
week, which was to come out of the business. After B’s death, the defendant paid 
B’s widow only one sum of £5. The widow brought an action to recover the 
arrears of the annuity and also to get specific performance of the agreement.” 


The Court of Appeal held that she was entitled to enforce the agreement. 
Thus the plamtiff was allowed to enforce the agreement in her personal capacity, 
although she was not a party to it and it was considered not necessary to infer a 
trust in favour of the plaintiff. 


Lord Denning, M.R. concluded with the words'— 


“The general rule undoubtedly is that ‘no third person can sue, or be sued, 
on a contract to which he is not a party’, but at bottom that is only a rule of pro- 
cedure. It goes to the form of remedy, not to the underlying rıght. Where a 
contract 1s made for the benefit of a third person who has a legitimate interest to 
enforce it, it can be enforced by the third person m the name of the contracting 
party or jointly with him or, if he refuses to jon, by adding hım as a defendant. 
In that sense, and it ıs a very real sense, the third person has a nght arising by 
way of contract. He has an interest which will be protected by law. The obser- 
vations to the contrary . are ın my opinion erroneous. It 1s different when 
a third person has no legitimate interest, as when he is seeking to enforce the main- 
tenance of prices to the public disadvantage, as in Dunlop Pneumatic Tyre Co. v. 
Selfridge & Co, Ltd.“, or when he ıs seeking to rely not on any night given to hım 
by the contract, but on an exemption clause, seeking to exempt himself from his 
just habılity, ”1* 


The case shows that a reform as was recommended by the Law Revision Com- 
mittee in 1937, is long overdue and ıf Parlıament takes any stepin this respect 
that would hardly be revolutionary. 


In India, there has been great divergence of opinion in the Courts as to how 
far a stranger to a contract can enforce ıt There are many decided cases which 
declare that a contract cannot be enforced by a person who is not a party to it 
and that the rule of Tweddle v. Atkinson’ ıs as much applicable in India as it 
A in England. The Privy Council applied the rule in Jamuna Das v. Ram 

utar’®; 


ee oe 








12. (1966)3 AIER 1. 

13 (1915) AC 857. 

14 PerLord Denning, M R at p 9. 

15. I2ARR 610 

16 (1911) 21 MLJ 1158 : (1911) 391 A 7 See also Iswaram Pillai v Sonwaveru Taragan, 
ILR (1913) 38 Mad 753 26ML.J 127, Nanku Prasad Sıngh v Kamta Prasad Singh and 
others, AIR 1923 PC 54 (1) Achuta Ram and others vy Jat Nandan Tewary and others, AIR 
1926 Pat 474 , Ganesh Das v Mt. Banto, I LR (1935) 16 Lah 118 and Babu Ram Budhumal and 
others v Dhan Singh Bishan Singh and others, AIR 1957 Punj 169 In the last mentioned case 
the first mortgagee was not allowed to recover the money retamed by the second mortgagee 
under the agreement between the owner and the second mortgagee. 


- 
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“A borrowed Rs. 40,000 by executing a mortgage of her Zamindari in 
favour of B. Subsequently she sold the property to € for Rs. 44,000 and allowedi 
C, the purchaser to retain Rs 40,000 of the price ın order to redeem the mortgage if 
he thought fit B sued C for the recovery of the mortgage money, but he could. 
not succeed because he was no party to the agreement between A and C. 


Lord Macnaughtan, ın hıs very short judgment said that the undertaking to pay 
back the mortgage was given by the defendant to his vendor. “The mortgagee has 
no right to avail himself of that He was no party to the sale The purchaser 
entered into no contract wıth hım, and the purchaser is not personally bound to 
pay this mortgage debt.”17 


Thus where all that appears is that a person transfers property to another and 
stipulates for the payment of money to a third person, a suit to enforce that stipu- 
lation by a third party will not le*® Similarly, where on a lease of certain Muafi 
land, the lessees undertook, as between themselves and ‘their lessor, to be respon- 
sible for the payment to the zamindar of certam sums which the muafidar was 
primarily bound to pay, 1t was held that the zamindar could not enforce this cove- 
nant by a suit against the lessee’®. Jn still another case”, the plaintiff could not 
get a decree against the appellant for his salary on the basis of an agreement enter- 
ed into by the plaintiff with another person”. 


‘In the opmion of Rankin, ‘C J. this seems to be the effect of the provisions of 
the Contract Act. In Krishna Lal v. Promila Bala”, he observed.— 


“Clause (d) of section 2, Contract Act widens the definition of ‘Considera- 
tion’ so as to enable a party to a contract to enforce the same ın India in certain 
cases ın which the English law would regard that party as a recipient of a purely 
voluntary promise and would refuse to him a right of action. Not only, however, 
ıs there nothing, section 2 to encourage the idea that contracts can be enforced by 
a person who ıs not a party to the contract but this notion is rigidly excluded by the 
definition of ‘promusor’ and ‘promisce’ .. In my judgment, it is erfoneous .... to 
suppose that ın India persons who are not parties to a contract can be admitted to 
sue thereupon ........ ree 

Sa i beğ 


aa D 


17. atp 9. 

18 Subbu Chetty v Arunachalam Chettiar, ILR (1930) 53 Med 270 58M LJ 420. 

19 Mangal Sen and others v Muhammad Hussain and others, ILR (1915) 37 All 115. 
See also Itt: Panku Menon v Dharman Achan, ILR (1917) 41 Mad 488 34MLJ 193; 
Jiban Krishna Mullick v Nuupama Gupta and another, AIR 1926 Cal 1009 

20 The State of Bihar v Charanjıt Lal Chadha and another, AIR 1960 Pat 139 See also 
Kasturamma v Venkatasurayya Gau, (1915) 29 M L J 538 


21 This line of thinking has been followed ın ımsurance cases also See, for example, Shanka 
Vishwanath v Umabai, (1913)IL R 37Bom 471, where the beneficiary of an ınsurance policy 
could claim no right under the contract between‘the assured and the Insurance Co , because there 
was nothing to show that the plaintiff was enkrı the promussor or the prom:see and therefore, a 
party to the agreement See also Oriental Government Security Life Insurance Ltd v Venteddu 
Ammıraju, (1911) 351 LR Mad 162 where it was held that the contract between the company 
and the assured gives no right of action to the beneficiary named Other cases on the point are 
Alice Vanderpitte v Preferred Accident Insmance Co , New York, 64MLJ 133 AIR. 1933 PC 
İİ , Desray Pahwa v The Concord of India Insurance Co Ltd, AIR 1951 Puny 114 , Ram Narain 
Chaudhary v Pan Kuer and others, 11934) 62 IA 16.68 MLJ 139.AIR 1935 PC 9. 


22 AIR 1928 Cal 518. 


23. At p 522 Rangnekar, J, of the Bombay High Court expressed the same opinion In 
the care of National Petroleum Co , Ltd v Popat Mulp, IL.R (1936) 60 Bom 954 at p 994 he 
ob erved “In my opınıon,ın spite of the decisions to the contrary the proposition remanis good 
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Consequently, a Hindu assured’s wife’s action to 1ecover the money due under 
her deceased husband’s policy was rejected because she, though a nominee under the 
policy, was not a party to the contract between the deceased and the Insurance 
Company and no interest passed to her merely because she was named ın the 
policy”. 


There is, however, another line of thinking also which is based mainly upon an 
observation of the Privy Council in Khwaja Muhammad Khan v. Hussaini Begum”, 
Their Lordshıps observed. 


“, O. .. In India and among communities circumstanced as the Maho- 
medans, among whom marriages are contracted for minors by parents and guar- 
dians it might occasion serious injustice if the common law doctrine was applied 
to agreements or arrangements entered into in connection with such contracts ” 


. This statement has been taken by some High Courts as laying down the rule 
that the Indian Courts are not bound by the rule in Tweddle v Atkinson’, 
Accordingly it was observed by the Madras High Court?. 


, “There is ample authority for the proposition that ın this country, and 
indeed ın a certain class of cases ın England, where a contract 1s made between 
‘A’ and ‘B’ for the benefit of “©, ‘Œ is entitled to sue the defaulting party. It ıs 
unnecessary to cite authorities, but the prıncıple is finally established for this 
country by the decision of the Privy Council in Khwaja Muhammad Khan v. 
Hussaini Begum”, 


Similarly the Calcutta High Court observed‘ 


“Nor is there anything ın the Indian Contract Act, which prevents the 
recognition of a mght ın a third party to enforce a contract made by others, which 
contains a provision for his benefit. 


In the United States of North America, this 1s frankly recognised..........: 
And same 1s the Scots Law.” 











in Indian Law that a percon not a party to the Contract ıs not entitled to mainta an action for the 
breach of that contract and that seems to be clear from ection 2 of the Indian Contract Actit elf 
read as a whole, and ın particular the sub-claures (a) (b) and (c) ‘The whole <cheme of the section 
ıs that a promise comes into existence when one person signifies to another his willingness to do or 
abstain from domg anything, and the other person making the proposal ıs the promusor, the person 
accepting the proposal ıs the promusee and every promise and every set of promises, forming the 
consideration for each other ıs an agreement between those two persons Inmy op:nion it is 
wiong to “ay that ttereis no piovision in Ird an Law n ‘urport of this principle which has 
tecn well established ın England for very old times ” 


24 Other examples of the rules are Protapmul Rameswar v State of West Bengal and others 
(1957) 61 Cal W N 78, and Chhangamal Harpal Das and another v Dominion of India and another 
AIR 1957 Bom 276 In second case the Court held that a tare consignee, who 1s not a party 
to the contract of the consignment, and who 1s not the owner of the gccds, carnot maintain a suit 
for compensation for Joss or damage to the goods 


25 (1910) 37 IA 152 20 MLJ 614 

1 IARR 610 

2 Munıswamı Naicken v Vedachala Naicken and another, AIR 1928 Mad 23 > 
3 (1910) 37 TA 152 20 MLJ 614 


4 Kshrodebharı Datta y Mangobinda Panda, I L.R (1932) 61 Cal 841, as per Lord Wilhams, 
J, at p. 857. 
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Again Jenkins, C J said ın another important case®-— 


f “We now have ample authority for saying that the admınistratıon of justice 
in British India 1s not to be ın any way hampered by the doctrine laid down m 
Tweddle v. Atkinson® That I take to be the result of the decision of the Privy 
Council in Muhammad Khan v Hussaini Begum”. 


The privity rule often causes injustice and hardship as ıt results in a multıpli- 
city of suits whereas the object of the Courts snould be to do complete justice in 
one suit. In India, therefore, there are no reasons—“legal, historical or other- 
wise”—why we should follow the English rule which 1s based upon the now abolish- 
ed common law forms of action and consequently which is under attack in its 
country of origin itself®. 


Exceptions.—However no legislative action has been taken in this regard. 
But, ın course of time, the Courts have introduced a great number of exceptions in 
which the rule of privity of contract does not prevent a person from enforcing a 
contract which has been made for his benefit but without his being a party to it. 
Many of the exceptions are connected with the special branches of Law of Contract, 
such as Negotiable Instruments, Agency, Bill of Lading, Railway Receipts, etc. 
Some of the most commonly known exceptions may be considered here 


1. Trust or Charge.—“A contract can create no legal mght or liability in a 
person who is not a party to it, unless he can claim or be charged through a party, 
as in the case of a c€stui que trust claiming through a trustee, or a principal claim- 
ing or being charged through an agent” .® 


—— 











5. Deb Narayan Dutt v. Chunni Lal Ghose, ILR (1913) 41 Cal. 137. 
6. 124RR 610 


7. (1910) 371A 152 20MLI 614. The authorities on the pomt that the English rule 
is not applicable ın India are — 


Shuppu Ammal v Subramaniyan and others, (1910) ILR 33 Mad 238: 19 MLJ 739 ; 
Nehal Singh and another v Fateh Chand and another, AIR 1922 All 426; Arumuga Goundan 
vV Chinnammal, (1911) 21 MLJ 918 and Areti Singarayya v Areti Subbayya and others, (192A) 
47MLJ 517, Rose Fernandes v Joseph Gonslavas, ILR (1924) 48 Bom 673 , Sunderraja 
Aıyangar v Lakshmiammal, ILR (1915) 38 Mad 788 Rakhamabat v Govinda Moreshwar, 
(1904) 6 Bom LR 421, Dan Kuer vy Mt Sarla Devi, (1946)2MLJ 420 (1946) 73 IA. 
208, Veeramma v Appaya and another, (1956) An WR 476 AIR 1957 Andh Pra 965 ; 
Rana Umanath Baksh Sınghv Jang Bahadur, AIR 1938 PC 245, Chaudhri Amirullah 
and another v Central Govt (Indian Dominion) through the Secretary Indian Posts and Telegraphs 
Dept and another, (1959) All L J 271 , Post-Master General, Patna and another v Ram Kripal 
Sahu and another, AIR 1955 Pat 442 , Garudappa Peria Thıruvadı Ayyangar v Pokuttı Janaki 
and others, (1923) 45 MLJ 693 ,G Ramaswamı diyar v Dewasigamanı Pillai and others, 
(1922) 43 MLJ 129 , Dwarika Nath Asha v Priya Nath Malki, (1917) 22 C WN 279 , Torabaz 
Khan and another v Nanak Chand and arother AIR 1932 Lah 566, Gauri Shankar v Mangal 
and others, A I R, 1933 Lah 178 , Desrajv Rallı Ram, AIR 1952 Mys 109, M K Rapaiv. 
John and others, A I R. 1965 Ker 203 , Noratmal v Mohan Lal, AIR 1966 Raj 89 


8 Denning, L J, ıs the Chef Critique of the doctrme, See lis Lordslup's observations ın 
Drive Yourself Hire Co ,London Ltd v Stiutt,(1954)1QB 250atpp 272-274, Smith and Snippers 
Hall Farm Ltd v River Douglas, Catchment Boaid, (1949) 2K B 500 atp 514 and Beswick vs 
Beswick, (196 TANER İatp.9 See alsoanotebyEJP on Privity of Contract ın (1954) 
70 LQ.R 467 and Prof Corbin, Contracts for the benefit of the Third Persons, (1930) 46 

LQR 12. 
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The Privy Council decision in Khwaja Muhammad Khan v Hussaini Begum?-:9 


is Ulustrative of this principle. The facts of the case vere.— 


“The appellant executed an agreement with the respondent’s father that 
in consideration of the respondent’s marnage with bis son (both bemg minors at 
the tıme), he would pay to the respondent Rs 500 a month in perpetuity for the 
betel-leaf expenses, and charged certain properties with the payment, with power 
to the respondent to enforce ıt. The husband and wife separated on account of 
a quarrel and the suit was brought by the plaintiff respondent for the recovery of 
the arrears of this annuity.” 


It was held by the Privy Council that the respondent, although no party to 
the agreement, was clearly entitled to proceed ın equity to enforce her claim. 
“Hence the agreement executed by the defendant (appellant) specifically charges 
ımmovable property for the allowance which he binds himself to pay to the plain- 
tiff (respondent), she 1s the only person beneficiaily entitled under it.” 


An example of a Trust ın favour of a third party ıs to be found in the facts 


of another Privy Council decision in Rana Umanatk Baksh Singh v. Jang Baha- 
dur??. 


U was appointed by hıs father as his successor and was put in possession of 
his entire estate. In consideration thereof, U agreed with his father to pay a cer- 


tain sum of money and a village to J, an legitimate son of his father, on bis 
attaınıng majority. 


It was held that in the circumstances mentioned above a trust was created in 


favour of J for the specified amount and the village. Hence he was entitled to 
maintain the suit, 


Thus, where the Court comes to the conclusion that a trust is created for the 
benefit of a third party, relief 1s given to him. Such conclusion 1s perhaps always 
drawn where all the parties are before the Court", and this 1s mainly to avoid the 
multiplicity of suits. A constructive trust results ın favour of an addressee of 
insured articles and he can claim compensation [from the Central Government on 
non-delivery of the msured articles. 


2. Marriage Settlement, Partition or other tamily arrangements.—Where an 
agreement ıs made ın connection with marriage, partition or other family arrange- 
ments and a provision 1s made for the benefit of a person, he may take advantage 


9-10. (1910) 371A 152:20MLJ 614. 


11. Per Amur Ali, J, at pp 158-159 Another case on the point is Shuppu Ammal v. Subrama- 
nıyan and others, I L R. (1910) 33 Mad 238 19 MLJ 739 


12. AIR 1938 PC 245 (1937) 12 Luck 639. 


13. In England, also, there have beeen a large number of cases ın which trust has been 
applied as a divise for making the defendant to keep his promise In Kshrodebehart Datta v. 
Mangobinda Panda, I.L R (1933) 61 Cal 841, Lort Williams, J , has made an exhaustive study 
of such cases. For other Indian authorities see Torabaz Khan and another v Nanak Chand and 
another, A I.R. 1932 Lah 566 , Gaurt Shankar v Mangal Chand, AIR 1933 Lah. 178, Nehal 
Singh v Fateh Chand, (1922) 20 All LJ 708 , Des Raj v Rallı Ram, AIR 1957] & K.10; 
M.K Rapaıv John and others, AIR 1965 Ker 203 

14. See the cases of Nehal Singh v Fateh Chand, AIR 1922 All 426; Areti Sıngarayya v. 
Areti Subbayya and others, (1924) 47 MLJ 517; Garudappa Peria Thruvedi Ayyangar v, 
Pokutt Janaki and others, (1923) 45 MLJ 693 


15 Chaudhari Amirullah v Central Govt (1959) ALLI 271 and Postmaster-General va 
Ram Kripal Sahu and another, A.I.R 1955 Pat. 442. 
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of that agreement although he is no party to it In such a transaction the third 
person comes under the category of beneficiaries and the arrangement conferring 
benefits on him is ın the nature of trust. Moreover, such agreements are enforced 
ın India as exceptional cases For example ın Rose Fernandes v. Joseph Gon- 
salves’*, where the girl’s father entered into an agreement for her marriage with, 
the defendant, it was held that the girl after attaııng majority can sue the defen- 
dant for damages for breach of promise of marriage and the defendant cannot take 
the plea that she was not a party to the agreement It has been held in many cases” 
that “a person though not a party to a contract can sue to enforce the terms thereof 
if it be a family settlement by which some provision 1s made for him or her as a 
member of the family, for example, for maintenance or marriage, though the 
same 15 not made a charge upon the family properties.” Thus where two brothers, 
on a partition of joint properties, agreed to invest ın equal shares a certain sum 
of money for the maintenance of their mother, she was held entitled to require them 
to make the ınvestment"8, Similarly, where a daughter along with her husband 
agreed that she will maintain her mother if the property of the father 1s conveyed 
to them, the mother was held entitled to maintain a suit for specific performance 
although the agreement was between father, daughter and her husband only and 


the mother was not a party to 1t?®, A very interesting case on this pomt is that of 
Daropti v. Jaspat Rai’, 


The defendant’s wife left him because of his cruelty. He then executed 
an agreement with her father, promising to treat her properly, or, ıf he failed to 
do so, to pay her monthly, maintenance and to provide her with a dwelling. Sub- 
sequently she was agai ill-treated by the defendant and also driven out of the 


house. She was held entitled to enforce the promise made by the defendant to 
her father. ` 


3. Acknowledgment or Estoppel.—Where by the terms of a contract a party 
1s required to make a payment to a thırd person and he acknowledges it to that 
third person, a binding obligation ıs thereby incurred towards hım. This ack- 
nowledgment may be express or implied. Such cases are also treated as excep- 
tions to the general rule of privity. 


This exception covers cases where the promisor, between whom and the third 
person no privity exists, creates privity by his personally agreeing with the third 
person to pay directly or becomes estopped from denying his lability to pay per- 
sonally. ‘This 1s a wider exception and covers cases where the promisor by his 
conduct, acknowledgment, or otherwise, constitutes himself an agent of the 
third party. 


The exception has been applied in many cases. The case of Devaraja Urs v. 
Ram Krishniah? is a good example. 
ee 
16. I.L.R. (1924) 48 Bom 673. 
17. See, for example, Sundarrasa Aiyangar v Takchmammal,1 LR (1915) 38 Mad 788; 


Rakhma Baty Govind Moreshwar, (1904) 6 Bom LR 421 Mst Dan Kuerv Mst Sarla Dev, LR. 


73TA 208 .(1946)2 MLI 420 AIR 1947 PC 8, Shuppu Ammal v Subıamanıayan, (1910) 
ILR 33 Mad 238 19MLJ 729 


18. Shuppu Ammal v Subramanıyan,ILR (1901) 33 Mad 238 19 MLJ 739 


19 Veerammav Appayya and another, (1956) An WR 476 AIR 1957 Andh Pra 965. 
“See also Arumuga Goundan v Chinnammal, (191 1)21MLJ 918 


20 (1905) Puny Reports 171. 
21. A.IR.1952 Mys. 109. 


Ij THE MADRAS LAW JOURNAL. 81 


“A sold his house to B under a registered sale deed and left a part of the sale- 
price in his hands desiring him to pay this amount to C, his creditor. Subsequent- 
ly B made part payments to C informing him that they were out of the sale price 
left with hım and that the balance would be remitted immediately B, however, 
failed to remit the balance and C sued him for the same”. 


The suit was held to be mamtamable “Though ongunally there was no privity 
of contract between B and C, B having subsequently acknowledged his liability, C 
was entitled to sue him for recovery of the amount.” 


Another authority for this exception 1s the decision of Calcutta High Court ın 
Debnarayan Dutt v Chunnilal Ghose2? 


“A lent to B a sum of money on the security of some immovable property. 
Subsequently B sold all his property movables and ımmovables, to C, and left in his 
hands a part of the consideration to enable him to pay the debt which B owed. to 
A. C acknowledged his liability to pay ın the transfer deed itself and also com- 
municated the acknowledgment to the creditor who accepted it. 


On these facts the Court quite naturally came to the conclusion that the liabi- 
lity, having been so clearly acknowledged, there could be no question of going 
back upon 1123. 


This case was decided ın 1913 and in 1917 the same Court made an unwarrant- 
ed extension of this principle in Dwarika Nath Ash v Priyanath Malki? by hold- 
ing that the lıabılıty to pay would arise even if the arrangement has not been com- 
municated to the creditor, the Court being of opmion that such a distinction was 
immaterial. However, this extension has not been followed ın later cases”. There- 
fore, the only principle warranted by the authorities 1s that some kind of express 
or ımplıed acknowledgment or estoppel would be necessary to create a privity of 
contract. Thus, for example, in Kshirodebihari Datt v. Mangobinda Panda. 


“The tenant and the sub-tenant of a land agreed that the sub-tenant would 


pay the tenant’s rent direct to the landlord. The agreement was acted upon by 
all the parties interested”. 


5 





22 ILR (1913) 41 Cal 137 


23 See the judgment of Jenkins, C J who relied upon Gregory v. Williams, (1817) 36E R 
224, Touch v Metiopoliton Warehousing Co , (1871) LR 6 Ch 671, Candyv Candy, (1885) 30 Ch. 
D 57, and certain other English cases The soundness of this decision has never been doubted 
but the sweeping statement of his Lordship that the rule ın Tweddle v Atkinson, 124 RR 610 
ıs not at all applicable in India, has been described to be too wide Per Beaumont, C J, 
at p 982 in National Petroleum & Co Ltd v Popat Mulu, (1938) 60 Bom 954 See also, the 
criticism of Ghose, J , ın Krishna Lalv Promila Bala, A IR. 1928 Cal 518 and Shastn, J,m 
Subbu Chetty v Arunachalam, 58 M L J 420 ILR 53 Mad 270. AIR 1930 Mad 382 


24 (1917) 22 C W.N 279 In this case the first two defendants borrowed on a promissory 
note a sum of money from the plamtıff they thereafter transferred their properties to the third 
defendant who executed an agreement in favour of his vendors expressly undertaking to pay to 
the plaintuf ins dues out of the consideration money retained ın his hands The plaintiff sued ms 
debtors as also the third defendant for his money It was held that the plaintiff was entitled to 
enforce the agreement made between the third defendant and his vendors The Allahabad High a 
Court has also allowed sımılar recovery ın the case of Nehal Sınghv Fateh Chand, (1922) 20 * 
AIL L.J 708 

25. Jıban Kiishna Mullick v Nuupama Gupta, AIR 1926 Cal 1009 

1. (933)ILR 61 Cal.841. See also Noratmal vy Mohan Lal, A 1 R 1966 Raj 89. 
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Under these circumstances the landlord was allowed to obtain a decree for 
his rent direct against the sub-tenant. In other words, the sub-tenant was estop- 
ped from denying his lability to pay the tenant’s rent on the ground that there 
was no such contract between him and the landlord. However, Lort-Wıllıams, J, 
based his judgment on a wider principle that when all the parties, ıncludıng the 
tenant, “were before the Court, neither commonsense nor convenience, equity nor 
good conscience require me to force the parties into further and unnecessary liti- 
gation.” His Lordship also believed that there was nothing in the Indian Com- 


tract Act to prevent the enforcement of a contract by a person for whose benefit 
ıt 1s made. 


DA 
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HINDU MARRIAGE ACT, 1955 (XXV OF 1955), SECTION 13 (1-A) 
By 
Sai B. R. DoLia, Advocate, Madras 


7 

Is there any ‘wrong’ ın the spouse getting divorce by applying under section 13 
(1-A) of the Hindu Marriage Act even though he or she was the respondent ın the 
prior proceedings resulting in judicial separation or a decree for restitution of con- 
Jugal nights? Prior to the passing of the Hindu Marriage Act ın 1955 there was 
no provision in Hindu Law to appıy and get divorce The marriage was considered 
to be a sacrament. The Hindu Marriage Act made certain inroads ın the institu- 
tion of marriage and it will not be correct to presume that the marriage 1s a sacra- 
ment after the passing of the said Act The Act provides the circumstances and 
the grounds on which either of the spouses could approach a Court and pray and. 
get a decree for judicial separation, restitution of conjugal rights or divorce as the 
case may be. 


It ıs true that section 23 of the said Act ıs an overriding provision controlling 
all the proceedings under the Act The Court must be satısfied ın all proceedings 
under the Act, whether defended or not inter alia that the petitioner 1s not in any 
way taking advantage of his or her own wrong or disability for the purpose of 
such reliet 


In section 13 as ıt stood prior to the amendment by Act XLIV of 1964 there 
was provision for a party to pray for divorce on the ground that the other party has 
not resumed cohabitation for a space of 2 yeras or upwards after the passing of the 
decree for judicial separation agaınst that party or that the other party has failed 
to comply with a decree for restitution of conjugal rights for a period of 2 years or 
upwards after the passing of the decree In other words the party against whom, 
a decree for judicial separation or for restitution of conjugal rights had been pass- 
ed could not avail and apply for divorce under section 13 (1) (vu) and Qx). It 
was held in various decisions rendered prior to the Amendment Act of 1964 that 
the “guilty” party, viz , the party against whom a decree for restitution of con- 
jugal mghts or judicial separation has been obtained could not avail of that right 
(Vide Waryan Singh v. Pritpal Kaur', Mst Kamlesh Kumari, wlo Kartarchand 
v. Kartar Chand Diwan Singh?. 

v 

In this background Act XLIV of 1964 repealing the provisions of section 13 
(1) (vin) and (1x) and introducing section 13 (1-A) ın its place came into force with 
effect from 20th December, 1964 It was a bill which was moved by a private 
ie The Statement of Objects and Reasons for the said Bill read as 

ollows — 


“The right to apply for divorce on the ground that cohabitation has not 
been resumed for a space of 2 years or more after the passing of the decree for 
Judicial separation, or on the ground that conjugal life has not been restored 
after the expiry of 2 years or more from the date of decree for restitution, of con- 
Jugal nights should be available to both the husband and the wife, as ın such cases 
it ıs clear that the marnage has proved a complete failure There 1s therefore, no 


justification for making the right available only to the party who has obtained the 
decree ın each case.” 





1 AIR 1961 Punj 320 
2. AIR 1962 Punj 156. 
J—16 
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1-A) specifically provided that either party to a marriage could, 
oir eae > done on the ground that there has been no resumption of 
cohabitation as between the parties to the marriage for a period of 2 years or 
upwards after the passing of a decree for judicial separation in a proceeding to 
which they were parties or that there has been no restitution of conjugal mghts as 
between the parties to the marriage for a period of 2 years or upwards after the 
passing of the decree for restitution of conjugal mghts ına proceeding to which 
they were parties. In other words the ground 1s the factum of absence of resump- 
tion of cohabitation and absence of restitution of conjugal rıghts even after the 
passing of a decree by a Court, Absence of resumption of cohabitation or restıtu- 
tion of conjugal rıghts clearly shows that the marriage has proved a failure and the 
decree 1s only a paper decree. No doubt ıt ıs true that the Statement of Objects 
and Reasons could not be looked into for the purpose of construing or interpreting 
the provisions of the Act But as observed in Heydons case?-* which has been 
followed repeatedly by the Supreme Court of India and other High Courts, four 
things are to be considered for the same and the interpretation of all statutes m 
general: 


(1) What was the common law before the making of the Act? 


(u) What was the mischief and defect for which the common law did not 
provide ? 


Gu) What remedy the Parlament hath resolved and appointed to cure the 
disease ? and 


Gv) the true reason of the remedy 


This ruling has been followed by the Supreme Court ın Civil Appeals No 630 
and 1721 of 1967 judgment dated 16th July, 1968 In the said judgment it has been 
held that the Statement of Objects and Reasons could also be legitimately used 


for ascertaining the object which the Legislature had ın mind though not for cons- 
truing the Act. 


In the recent article published in the October 1968 issue of 70 Bom L R. 117- 
122—May a spouse who 1s ın desertion obtain a divorce on the basis of his own 
“wrong”? Professor J Duncan M Durrett has examined this topic and 1s of the 
opinion that the decision rendered by the Bombay High Court in Laxmibai v. 
Laxmichand’ ıs correct The said judgment decides that a decree on this ground 
could not be granted to the guilty party ın restitution proceedings, i.e., the husband 
against whom the decree for restitution of conjugal rights has been passed earlier 
could not apply for divorce on the ground that there was no restitution of conju- 
gal rıghts after the passing of the decree, as he did not take any steps to comply 
with the decree for restitution of conjugal rights 


* With great respect, to the learned Judge and Professor Duncan Derrett, the 
writer feels that the said decision, in his opmion, would frustrate the very object 
of the enactment of section 13 (1-A) inserted by Act XLIV of 1964 


In the decision reported ın Shrimathi Ram Kali v. Gopaldas®, the Delhi High 
Court has taken the view that “the failure to perform the decree for restitution of 
conjugal rights per se without more would not disentitle the spouse to the relief. Tu 
hold otherwise will in most cases defeat the purpose of the amendment made in 
section 13 by the Hindu Marriage Amendment Act, 1964 (XLIV of 1964) whereby 
section 13 (1-A) was introduced The learned J udge stated: 


“The decision of the question, whether a spouse, who has failed to comply 
with the decree of 1estitution of conjugal nights, and then applies for the dissolu- 
tion of marriage by a decree of divorce, on the ground that there has been no 
restitution of conjugal rıghts for two years or upwards, 1s disentitled to the relief 


3-4. (1584) 76 ER 637 
5. (1968) 70Bom LR 80 AIR 1968 Bom 332. 
6. (1968) 4 Delht Law Times 503. 
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asked for, under section 23 (1) (a) of the Act will depend on the facts and circum- 
stances of each case.” 


In the sad case, the husband pleaded that a hotly contested litigation was 
going on between the parties. The wife instituted a suit for maıntenance and for 
recovery of dowry, and according to the husband, the relationship between, them, 
was strained. The learned Judge came to the conclusion that the husband ın not 
complying with the decree for restatution of conjugal rıghts and then applying for a 
decree for divorce could not be said to be taking advantage of his own wrong His 
Lordship distinguished on facts the judgment reported in Kishni Bai v. Dr. Bhola 
Nath’. The Bombay High Court has taken the view that a husband who never 
told his wife after the decree for restitution of conjugal rights had been passed that 
she should come and live with him and who was not prepared to accept her even if 
she was willing to go back to him could not take advantage of his own “wrong” in 
not complying with the decree for restitution of conjugal rights and get divorce 
under section 13 (1-A), sub-clause (2). 


The learned author ın his article has given some imaginary dialogue between 
a wife and husband. The wife was telling the husband “moreover I am a dark 
girl and who will want to marry me. Perhaps you can find some rich man in 
Bombay, whose concubine I can become”. With due respect to the learned author 
it ıs very difficult to magme a Hindu woman who would tell the husband. who has 
contracted a second void marrage that he should arrange concubmage for her 
Even ın the second illustration of the learned author on page 121, a husband could 
apply for divorce on the ground that the wife 1s ‘living ın adultery’ as the affair with 


the next door neighbour imagined by the learned author would amount to ‘living 
ın adultery’ ., 


When the parties have not resumed cohabitation even for more than 2 years 
after the passing of a decree or have not restituted the conjugal rights for a similar 
period, the fact 1s clear that the marriage has proved a failure and there cannot be 
any further chance for reconciliation For whose benefit 1s the so-called marriage 


party. When inroads have been made into the institution of marriage by enact- 
ing Hindu Marriage Act, to deny a decree of divorce to a husband on the ground: 
that he was not willing to resume cohabitation or restitute conjugal rights in spite 
of the decree having been passed against him would defeat the very Purpose of the 
Amendment. The legislature would not have thought that the parties should be 


made to carry on their shoulders the dead weight of the empty skeleton of marri- 
age which has proved a failure. 


Judicial separation 1s granted under section 10 on various grounds and one 
ground is desertion for a continuous period of not less than 2 years, another 
ground ıs that the other party ıs suffering from a virulent form of leprosy or 15 
Sucering from venereal disease for a period of not less than 3 years. In such cases 
to deprive the husband of the right to apply for divorce under section 13 (1-A) sub- 
clause (1) would be to perpetuate and continue the marriage which had become an 
empty formality long ago, for nobody’s benefit, 


a 
ees 
7. 


1967 69 Punj.L.R. 59. 
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The husband against whom a decree for restitution of conjugal rights or judi- 
cial separation has been passed could not be said, it is submitted, to be taking 
advantage of his own wrong when he applies for divorce under section 13 (1-A), as 
the ground for divorce ıs the factum ot failure of resumption of cohabitation or 
restitution of conjugal nght for a stated period. 


The further distinction made by the Bombay High Court that section 13 (1) 
specified conditions while section 13 (1-A) only provides for an application to be 
made, 1s, ıt 1s submitted also not correct, as section 13 (2) also 1s couched in 
sımılar language like section 13 (1-A). - 


Hence it 1s submitted with respect that the decision in: Laxmibai Laxmichand 
Shah v Laxmichand Ravji Shah’ places an unduly narrow construction on section 
13 (1-AY ót the Hindu Marriage Act. 


The recent judgment of the Mysore High Court reported ın Someswara v., 
Leelavati? is also distinguishable on tacts. = 


The changed circumstances envisaged by the learned author, Prof. Derrett, 
it 1s submitted, could not cure the orginal wrong. The husband taking another 
wife who 1s innocent and 1s not aware of his first marriage cannot set up that fact 
and plead that his orginal wrong ın deserting the wife is cured in view of the 
subsequent act of his taking an innocent woman and getting a child through her., 
It will be placing a premium on the husband to have another innocent woman to 
undergo the form of marriage and then ask for divorce under section 13 (1-A) 
The husband who sits idly by without lung an innocent woman could not accord- 
ing to the learned author, apply for divorce under section 13 (1-A), simply on the 
ground that he has not obeyed the decree passed against him for restitution of 
conjugal rights. 


Sectioh 13 (1-A) 1s, ıt ıs submitted, 1s based on the continuous absence of con- 
soruum. It 1s not making desertion a ground for divorce, but it 1s based on the 
solid fact that there 1s failure in the resumption of cohabitation or restitution of 
conjugal rights even after passing a decree for a period of 2 years or upwards 


[END or VOLUME (1968) II M L.J (Journat) | 
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NOTES OF RECENT CASES. 


İSUPREME CoOURT.| 


F.C Shah, S M. Sıkrı and Union of India v. 
J.M Shelat, FF. M/s Indo-Afghen Agencies. 
22nd November, 1967. C.As. Nos. 885 to 893 and 973 


to 975 of 1967. 


Import and Export Act, (XVIII of 1947}—Defence of Indra Rules (19591, rule 84— 
Emergency Provision (Continuous) Ordinance (XX of 1946)— Import (Control) Order, 1955. 


The claim of the respondents 1s appropriately founded upon the equity which 
arises ın their favour as a result of the representation made on behalf of the Union 
of India in the Export Promotion Scheme, and the action taken by the respondents 
acting upon, that representation under the belief that the Government would carry 
out the representation made by it. On the facts proved ın this case, no ground has 
been suggested before the Courtfor exempt ng the Govemmentfrom the equity arising 
out of the acts done by the exporters to their prejud ce relying upon the representa- 
tion. This principle has been recognised by the Courts in India and by the Judicial 
‘Committee of the Privy Council in serveral cases. 


Under our jurisprudence the Government 1s not exempt from liability to carry 
out the representation made by it as to its future conduct and it cannot on some 
undefined and undisclosed ground of necessity or expediency fail to carry out the 
promise solemnly made by ıt, nor claim to be the judge ofits own obligat on to the 
citizen on an ex parie appraisement of the circumstances in which the obl-gatior 
has arisen. We agree with the H gh Court that the ımpugned order passed by the 
Textile Commissioner and confirmed by the Central Government imposing cut in 
the import entitlement by the respordents should be set aside and quashed and that 
the Textile Commissioner and the Joint Chief Controller of :mports and Exports be 
directed to issue to the respondents import certificates for the total amount equal to 
100 per cent. of the f.o.b, value of the goods exported by them, unless there issome 
decision which falls withm clause 10 of the Scheme in question. 


Cases considered : (1921) 3 KB. 500; (1949) 1 KB. 227; (1962) 3 SCR. 
72; AIR. 1966 SC. 1044; (1966) 1 SCR. 262;1.LR. 22 Bom. 580 ; (1866) 
LR. 1 H.L. 170; LR. 28 TA. 211; (1952) S.C R. 43 ;I.LR. 5 Cal. 669. 


B. R. L. Iyengar, Senior Advocate (R. N Sachthey and S. P. Nayar, Advocates, 
with him), for Appellants (Ip all the appeals). 

Bhagırath Dass, Senior Advocate (Sobhag Mal Jainand B P Maheshwwari, Advo- 
cates, with him), for Respondents (In C.As. Nos. 885 and 893 of 1967). 

O. P. Varma, Advocate, for Respondents (In C.As. Nos. 886 to 890 and 892 
of 1967). 
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A. K. Sen, Senior Advocate (0. P. Varma, Advocate, with him), for Respondent 
{In GA. No. 891 of 1967). 

K. L. Arora and H. K Puri, Advocates, for Respondents (In C.As. Nos. 973 ard 
974 of 1967). : 


A. K. Sen, Sewor Advocate (H L. Anand and K. B. Mehta, Advocates with him), 
for Respondent (In C.A. No. 975 of 1967). 


GR. ——— Appeals dismissed. 
[SUPREME Covrt.] 
S M. Sikri, F M. Shelat and Mangulal Chunilal v. 
K.S Hegde, FF Manilal Maganlal. 
23rd November, 1967. CrLA No. 59 of 1965. 


Bombay Provincial Municipal Corporation Act (LIX of 1949), sections §376 (1) vd) (2) 
read with section 392 (1) (a), sections 69 and 481. 


A person who files a compla'nt under the Act must show that he has the authority 
to file that complaint and that authority cannot be corferred upon hm by an 
erroneous interpretation lorg acquiesced ın In Ballavdas Agarwala v. F C. 
Chakravarty, (1960) 2 SGR 739 1t wes held that a complaint under the Calcutta 
Munc pal Act, 1923, could only be filed by the authorities mertorcd thereir and 
not by an ordınary cıtızen S mılarly, here also only the authorit es ment oned in 
section 481 read w.th sect on 69, can launch proceed.ngs aga'rst person charged 
with offences under the Act or the Rules, Regulations or By-laws made, under it. 


Cases considered : (1953) 55 Bom LR. 377; (1962) 3 Guj. LR. 260; C.A. 
No 500 of 1965 ; Judgment delivered on 5th September, 19673 (1953) 55 Bom.L.R. 
377-379 ; (1960) 2 S.CR. 739. 

B R. Agarwala, Advocate of Messrs. Gagrat & Co., for Appellant. 


R. H. Dhebar, Advocate, for Respondent No. 2. 








G.R. Appeal dismissea , 
İSUPREME CovurT.] 
K.N. Wanchoo, C F. Boddu Verkatakrishna Rao v. 
R S. Bachawat, and Srımatı Boddu Satyavathı. 
G K. Mutter, Jİ. C.A.No. 245 of 1965. 


23rd November, 1967. 
Will—Interpretation of — Transfer of Property Act—Fhindu Law. 


It was argued that there were indications ın the will that the intention of the 
testatrıx was that the foster children should teke as joirt tenants and that this was 
apparent from the clause in the will which provided that: 


“The entire property should be ın possess:on of both of them ard that both of 
them should enjoy throvghout their lifet me the sad property. . . . and that 
after their death the children that may be born to them should enjoy theseme....”. 


From this one cannot spell out a joint tenancy Wh'ch 1s unknown to Hindu 
Law The testatrıx d d rot expressly mert on thet on the death of one all the pro- 
perties would pass to the other by right of survıvorsh'p. On a construct on of the will 
ıt cannot be doubted that the testatmx never intended the foster chıldren to take the 
property as joint tenants The foster children who , became terants-.n-common. 
partitioned the property in exercise of their r.ght. 


As by the will the foster childrer were to have a life interest with a vested remain- 
der to their children, the latter could only take per stirpes and not per capia As 
Halsbury points out (Volume 39, Th rd Editiony-at page 1106, Art. 1638 that a 
stirpital distribution would be adopted. oO 


3 
Cases considered : 23 I.A. 37 at 44 ; 21 Ch. D. 811; 6o I.A. 95 at 1015; 
(1927) 1 Ch. D. 421. 
K. R. Chaudhurt, Advocate, for Appellants. 


A.K. Sen, Senior Advocate, (T. Satyanarayana Advocate, with him), for Res- 
pondents Nos. 1 to 3. 


G.R. ——— Appeal dismissed. 

[SUPREME Court.] 

S.M. Sikri, F M. Shelat, and The State of Gujarat v. 
K.S Hegde, FF. Jaswantlal Nathalal. 

a3rd November, 1967. Cr.A.No. 93 of 1965. 


Penal Code (XLV of 1860), sections 409 and 405— Meanıngs of ‘‘ entrusted”? and 
«* property ”—Or “with any dominion over the property” 

On the proved fact, it is d ficult to accept the contention of the appellant that 
after the sale of the cement in question the Government had any proprietary right 
over the same. Nor can it be sad that the transact.or ım question resulted ın any 
fiduciary relationship either between the Government transaction of sale though the 
sale ir question was effected by the Governmert on the representation that cement 
‘was required for a particular purpose. 

The term “ entrusted ” found ın section 405, Penal Code, goverrsnot only the 
words “with the property ” immediately followmg ıt but also the words “ or with 
any domınıop over the property” occurring thereafter—see Velp Raghvajt Patel v. 
State of Maharashtra, (1965) 2S C.R_ 429. Before there can be any entrustmert 
there must be a trust meanmg thereby an obligation annexed to the owrersh'p of 
property and a confidence reposed ın and accepted by the owner or declared and 
accepted by him for the benefit of another or of another and the owrer. But that 
does not mean that such an ertrustment need conform to all the technicalit es of the 
law of trust—see Jaswantra: Manilal Akhaney v. State of Bombay, (1956) S GR. 483, 
498-500. The expression “ entrustment” carries with it the implicat on that the 
person handing over any property or on whose behalf that property is handed over to 
another, contmues to be its owner Further the person hard rg over the property 
must have confidence ıp the person taking the property so as to create a fiduciary 
relationship between them. A mere transaction ofsale cannot amount to an entrust- 
ment. It 1s true that the Government had sold the cement in question to B.S.S. solely 
for the prupose of bemg used ın connection with the construction work referred to 
earlier. But that circumstance does not make the transaction in question anything 
other than a sale. After delivery of the cement, the Government had neither any 
right nor dominior over ıt. Ifthe purchaser or his representative had failed to com- 
ply with the requirements of any law relating to cement control, he should have been 
prosecuted for the same. But we are unable to hold that there was any breach of 


trust. 
Other cases considered : I.L.R. (1947) 1 Cal. 97; (1915) 2 K.B. 683. 


‘R. H. Dhebar, Advocate, for Appellant. 
N. N. Keshwani, Advocate, for Respondent Mi 





GR. ; a Appeal dismissed. 
(SUPREME Court.] 

M. Hidayatullah, and Baul v. 
C.A. Vaidıalineam, 77. The State of U.P. 
24th November, 1967. Crl.A No. 47 of 1965. 


Penal Code (XLV of 1860), secitons 325 read with 109, sections 302/34 and 
section 302. 

No doubt the origmal prosecution case showed that Shadhaı and Ramdeo 
both hit the deceased in the head with their lathies. One 1s tempted to divide the 
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two fatal injuries between the two assailants and tohold that one each was caused b: 
them. If there was common intention established ın the case the prosecution woulc 
not have been required to prove which of the injuries was caused by which assailant 
But when common intention 1s not proved the prosecution must establish the exac 
nature of the injury caused by each accused and more so in this case when öne of the 
accused has got the benefit of the doubt and has been acquitted It cannot, therefore 
be postulated that Sadha alone caused all the mjuries on the head of the deceased 
Once that position arises the doubt remains as to whether the mjuries caused b; 
Sadha: were of the character which will bring his case within section 302. It may be 
that the effect of the first blow became more prominent because another blow land ng 
immediately after ıt caused more fractures to the skull than the first blow had caused. 
Because of these doubts Sadhaı 1s entitled to the benefit of doubt. His convictior, 
may be safely rested under section 325 of the Indian Penal Code, but itis d fficult 
to hold in a case of this type that his guilt amounts to murder sımplıcıter because he 
must be held responsıble for all the injuries that were caused to the deceased. We 
convict him instead of an offence under section 302 for an offence under section 325, 
Indıan Penal Code and set asıde the sentence of imprisonment for life and instead 
sentence him to rigorous imprisonment for seven years. 


As regards Baul his inst gation was likely to result ın the kond of injury whch was 
caused to the deceased. The least that could have happened was a grievous injury. 
İn these circumstances, we do not think that there 1s any room for interference ın his 
case His appeal must therefore be dismissed 


The appeal ıs therefore allowed ın respect of Sadhai to the extent indicated above 
and dismnssed as to Baul 


P. K Chakravart: and C.P Lal, Advocate, for Appellants 
K. K. Fam and O. P. Rana, Advocates, for Respondent. 





GR. Order accordingly, 

İSUPREME Court] 

S M. Sikri, J M Shelat and Munshi Ram », 
K. S. Hegde, FF. i The Delhi Admınıstration, 
27th November, 1967. Crl.A.No. 124 of 1965. 


Penal Code (XLV of 1860), sections 447, 324, read with sections 49 and 148—Crimnal 
Procedure Code (1898), section 342— Dısplaced Persons Evacuee Property Act 1954— 
Right of private defence of property 


It ıs true that no one including the true owner has a right to dispossess the tres- 
-passer by force if the trespasser is in settled possesion of the land and ın such a case 
unless he is evicted ın due course of law, he 1s entitled to defend his possession even 
against the rightful owner But stray or even mtermittent acts of trespass do not 
give such a right against the true owner The possession which a trespasser 15 enti- 
tled to defend against the rightful owner must be a settlea Possession extending over a 
sufficiently long period and acquiesced ın by the true owner. A casual act of Posses- 
sion would not have the effect of interrupting the possession of the rightful owner, 
The rightful owner may re-enter and reinstate himself provided he does not use more 
force than necessary. Such entry will be viewed only as a resistance to ar intrusion 
upon possession which has never been lost ‘The persons ım possession by a stray aci 
of trespass, a possession which has not matured into settled Possession, constitute an 
unlawful assembly, giving might to the true owner, through not in actual possessior 
at the time to remove the obstruction even by using necessary force. 


‘ 


From the proved facts, ıt ıs evident that P Ws. 17 and 19 Rac gore to the fielc 
with their friends, P.W. 19 being armed with a deadly weapon, with a view t6 inti 
midate Jamuna and to assert their possession. Therefore they were-clearly guilt 


-of criminal trespass. They also constituted an unlawful assembly. f° 3 


3 


On the basis of the proved facts ıt cannot be said that the appellants had exceeded. 
their right of private defence. 


In the result, this appeal 1s allowed, the conviction of the appellants is set aside 
and they are acquitted. 

Cases considered : A.I.R. 1927 Mad. 97; CA. No. 145 of 1965, decided on 
gth November, 1967; (1963) 3 S C.R. 489; 50 Crl LJ. 868, I.L.R. 1955 Hyd. 
406 ; A.I.R. 1943 Mad. 590 


Bhawani Lal and Kartar Singh Surt, Advocates, and F. C. Agrawala, Advocates 
for P C. Agrawala, Advocates for Appellants 


R. N. Sachthey, Advocate for Respondent 





G.R. — Appeal allowed. 
{Supreme COURT). 

SM Sikri, 7 M. Shelat and Suleman Rahiman Mulani v. 
K. S. Hegde, FF. The State of Maharashtra, 
1st December, 1967 Crl.A.No. 50 of 1965, 


Penal Code (XLV of 1860), section 304-A read with sections 3, 5, 89, 112 of the 
Motor Vehicles Act (IV of 1939) and section 201 read with sections 5 and 89 of the Motor 
Vehacles Act, 


The scope of section 304-a, Penal Code came te be considered by this Court in 
Kurban Hussein Mohammeddal: Rangawalla v. State of Maharashtra, (1965) 2 S.GR. 
622, the ratio of that decision governs the facts of the present case. 


In the present case, the proximate cause of the accident 1s not clear. The possi- 
bility of the accident having been caused due to the fault of the deceased cannot be 
made out . The question whether appellant No. 1 was proficient ın driving a jeep 
or not does conclude the issue. His proficiency in driving might furmsh a defence 
which a learner could not have but the absence of proficiency did not make him 
guilty. The only question was whether, in pomt of fact he was not competent to 
drive and his incompetence Was the cause of death of the person concerned. 


On behalf of the prosecution reliance was placed on the decision of this Court in 
Juggankhan v. State of Madhya Pradesh, (1965) 1 SOCR 14. The ratio of that 
decision does not apply to the facts of the present „ase. In that case, ıt had been 
conclusively provea that the rash or negligent act of the accused was the cause of 
the death of the person concerned 


For the reasons mentioned above, the conclusions of the Courts below that on the 
basis of the facts found by them the first appellant could have been held guilty under 
section 304-A, Indian Penal Code cannot be agreed to. His appeal ıs allowed. From 
that finding, it follows that the second appellant could not have been convicted 
under section 201, Indian Penal Code 


In the result, the second appellant’s appeal 1s allowed ın full and he is acquitted 
of all the charges. The first appellant’s appeal ıs allowed ın part and his conviction 
under section 304-A 1s set aside But his other convictions are sustained, namely, 
his convictions under section 3 read with section 112 of the Motor Vehicles Act (IV 
of 1939) and sectior 89 of the same Act, for which offences only a sentence of fine had 
been imposed upon him. 


Other cases considered: 4 BL.R 679; (1953) SCR 94. 


A. S. R. Chari, Senior Advocate (0. P Malhotra, V. N Ganpule and P. C. 
Bhartarı, Advocates and O. C. Mathur, Advocate of M/s. 7. B. Dadachanp & Co. with 
him) for Appellants 


M. S. K. Sasirı and S. P. Nayar, Advocates for Respondent. 
GR. - Appeal allowed in part, 





Ismail, 7. . i Subramanian 7. Kaliammal. 
13th November, 1967. - C.M.A.No. 43 of 1965. 


Cıvıl Procedure Code (V of 1908), Order 41, rule 23— Order of remand— Jurisdiction, 
when arıses—Scope of expression “ where the appellate Court considers it necessary in the interest 
of justice to remand the case”. ğ : 


~The jurisdiction of an appellate Court to-remand a case for fresh disposal arises 
only if the Court comes to the conclusion that the findings of the trial Court are 
erroneous and are liable to be set aside or reversed. In the absence of such a con- 
clusion a power of remand 1s not available to an appellate Court 


The expression “ where the appellate Court considers ıt necessary ın the interest 
of justice to remand the case ” has to be cons dered w'th the other alternative that 
on having set aside the judgment and decree of the trial Court, the appellate Court 
itself will have to finally dispose of the matter in the appeal. Consequently the 
contrast ıs between the power to remand for fresh disposal ard the power to decide 
by the appellate Court itself, w.th the result the expression “ın the interest of justice” 
has reference to the appellate Court remanding a suit for fresh disposal instead of 
itself deciding ıt. The expression “interests of justice” does not widen the power 
of the appellate Court to remand a suit in the sense that irrespective of the fact 
‘whether ıt comes to the conclusion that the judgment and decree of the trial Court 
are lable to be reversed or set aside or not,ıf the appellate Court 1s of opinion 
that the interest of just ce require that there should be a fresh trial, ıt can remand 
a suit for fresh disposal. 


Held, ın this case the appellate Court did not pass its order of remand on the 
ground of any error on the part of the trial Court or defect ın the procedure 
adopted by the trial Court but merely to enable the plaintiffs to supply the deficien- 
cies ın their case and to do what they failed to do when they went to the Court 
‘with a definite case and therefore the order of remand cannot be sustained 


T. R Ramachandran, for Appellant. 
R. Gopalaswam Iyengar, for Respondents. 


S.V.J. ——— Appeal allowed , 
Order of remand set aside. 

` T. Venkatadri, J. The Management of M/s. Andhra Laundry 
30th November, 1967. (Proprietor: R.A. Masılamanı, Madras v. 
The Presiding Officer, 


Additional Labour Court, Madras 
W.P Nos. 62 to 73 of 1965 


Industrial Disputes Act XIV of 1947), section 25-FFF—Closure compensation—Recerpts 
passed by workmen in full and final settlement of claims at the time of closure—Subsequent 
applicaticn before the Labour Court claiming fall statutory benefiis—Claım precluded by estop- 
pel—Contracting out of statute, permissible ın regard to closure compensation—Distinction 
between claim for retrenchment compensation and closure compensation 


Where the workmen received amounts and passed receipts in full and final 
settlement of their claims with full knowlede of rights, at the time of the closure 
of the business, they would be precluded from claiming the full statutory benefits 
provided under section 25-FFF of the Act. 


Where a statute prescribes that a contract shall be in a particular form, or 
shall or shall not contain certain terms, the statutory form must be followed. But 
in the absence of express prohibition to the contrary, the statutory terms may be 
waived by the partes to the contract. The conditions in the statute may be ım- 
posed in such terms that waiver 1s impossible. - 


There seems to be a difference ın the wording of the sections between retrench- 
ment compensation and closure compensation. In the case of retrenchment, tre 


2. 


parties cannot Wdive payment compensation or notice; but it appears that the 
parties can, in the case of closure compensation, contract themselves out of the 
statute. 3 


M. R. Nardyanaswami and D. Meenakashisundaram for Petitioner. 
. B. Lakshminarayana Reddy for 2nd Respondent. 





V.S. — Petitions allewed. 
P.S. Kalasam, 7. A.V. Arunachalam, Prop., Rohinı 
2gth January, 1968. Tourıng Talk es, Ithangarai v. 


V Thandayuthapani. 
W.P.No. 3967:0f 1967. 


Madras Cinemas (Regulation) Act (IX of 1955) and Madras Cineméatograph Rules, 
14 and 101—No objection certyficate—Dustance betwzen two cincmas—Main entrence— 
Cinema house located in a big site opening into a public thoroughfare—Cinema house having an 
entrance inside the site—Dustance upic the actual entrance to the Cincma heuse to be reckoned. 


The express.on ‘man entrance’ ın Rule 14 (4) of the Rules has no technical 
mcan'ng and as the rule itself shows ‘main entrance,’ is the entrance of the actual 
building in which cınema shows are to be given. 


In cases where the cinema house is located inside a b g site, the road frontage 
on the public thoroughfare will be the place where the site opens into the road. 
The main entrance of the cinema will be the actual entrance to tke cirema 
ins de the site and the distance for the purpose of no-objection certificate will have 
to be reckoned upto this distance 2.e., actual entrance to the C.nema house. 


V. P. Raman and N. R. Chandran, for Petitioner. 
S. Ramalingam, for 1st Respondent. 


V.S. ——— Petition dismissed. 
P. Ramakrishnan F. State of Madras v. S. Krishnan 
30th January, 1968. W.P. No. 2762 of 1965, 


Motor Vehicles Act (IV af 1939), secttons 44(5) and 16 and rule 134-AA of the Rules— 
Superintendent of Police under powers of delegation, suspending driving lrcence—Appeal to 
the State Transport Appellate Tribunal—Appeal allowed holding rule empowering delegation 
is ınvalıd-—Order hable to be quashed—Appellate Tribunal constituted under the Act—No 
power to question the validity of a rule framed under the Act. 


The Superintendent of Police act'ng under the powers delegated by the Regional 
Transport Authority under rule 134-AA, suspended for a short per'od the driving 
licence of the first respondent. The State Transport Appellate Tribunal allcwed 
the appeal filed by the driver holding that rule 134-AA was invalid. The State 
filed the writ petition. 


Held, an authority constituted under an Act cannot, unless expressly so authoris- 
ed, question the val d ty of any of the provisions thereof Since the order of the 
State Transport Appellate Tribunal amounts to a declarat-on that rule 134-A A is 
an invalid rule, as ıt suffers frcm the defect of improper delegation, it was beyond 
the jurisd ction of the State Transport Appellate Tr.bunal to g ve such a decision. 

S. T Ramalingam for the Government Pleader on behalf of Petitioner. 

K. Ramachandran and G. Desappan, for 1st Respondent. 


V.S. Petition allowed, 


P.S. Kailasam, J. G.S. Devasahayam v. 

1st February, 1968. Government of Madras. 
W.P.No. 171 of 1967. 

Civil servant—State Governmn'—Age of retiremzn!—D ferent categories of servants— 
Retirement at fifty and fifty-srght—Proviscon if discrimunatory— Tests—Dearth of officers 
utilisation of technically qualrfied and experienced servants—Retirement at fifty-erght— 
Object, eficient public sermce— Not discriminatory. 


Constitution of Indıd (1950), Articles 14, 15 and 16. 

Construing the provisions of Articles 14, 15 and16 of the Constitution, itis clear 
that a Government servant ts entitled to equality of treatment ın respect of matters 
relating to employment under Article 16 (1) and that would include the provisions 
as to salary, perıod'cal increments, leave, gratuity, pension and the age of super- 
annuation. The person adversely affected is entitled to challenge any order on the 
ground of discr m nation But its validity can be sustained if the two tests of intelli- 
gible classification and reasonable nexus are Satisfied. 

The retirement of one category of Government servants at the age of 55 and 
another at the of age 58 can be supported on the ground of dearth of officers, utılıza- 
tion of the services of techn:cally qual fied and experienced officers ına particular 
category and where the object sought to be achieved 1s efficient public service. 


M. V. Krishnan for Petitioner. 
Advocate-General for the Government Pleader on behalf of Respondent. 
V.S. Petition dismissed 


r 


(SuPREME Court ] 


M Hidayaiullah, S.M. Sikri and State of Madhya Pradesh v. 
K.S Hedge, FF Ram Prasad. 
4th December, 1967. Crl.A.No g2 of 1965. 


Penal Code (KLV of 1860), sections 302, 324, 304, Part II, 


In the present case, Ram Prasad poured kerosene upon the clothes of Mst. Rajji 
and set fire to those clothes It 1s obvious that such fire spreads rapidly and burns 
extensively. No special knowledge 1s needed to know that one may cause death 
by burning 1f he sets fire to the clothes of a person ‘Therefore, ıt ıs obvious that 
Ram Prasad must have known that he was running the risk of causing the death of 
Rajji or such bodily mjury as was likely to cause her death. As he had no excuse 
for ırcurrıng that risk, the offence must be taken to fall within Fourthly of section 300, 
Indiap Penal Code, ın other words, his offence was culpable homicide amounting to 
murder even if he did not intend causing the death of Mst. Rajj He committed 
ar act so imminently dangerous that ıt was ın all probability likely to cause death. 
or to result ın an injury that was likely to cause death. We are accordingly of the 


opinior that the High Court and the Sessions Judge were both wrong ın holding that 
the offence did not fall within murder. 


Mr. Rana contended that there was no proof from the medical reports that 
kerosene 011 was employed because the wounds did not smell of kerosene. Apart from 
the fact that both the Courts have held that kerosene was so employed, the evidence 
is quite satisfactory that kerosene was in fact poured upon the victim before the 


clothes were set on fire. The omission of this fact in the medical reports 1s not of 
consequence. 


We accordingly allow this appeal, substitute the conviction under section 302 
of the Indian Penal Code ın place of the conviction under section 304, Part II and. 
sentence Ram Prasad to imprisonment for hfe. 


I.N Shroff and M N. Shroff, Advocates, for Appellant. 
O. P Rana, Advocate at State expense for Respondent. 


GR. ——— Appeal allowed. 


[Supreme Covrt.] 
M Hıdayatullak and Bhanwar Singh v. 


G.A Vadıalıngam, 77. State of Rajasthan. 
5th December, 1967. Cr.A.No 137 of 1967. 


Penal Code (XLV of 1860), sections 120-B, 420, 420 read with sections 511 -and 
467 read with sections 471 and 380. k 


The object of the conspiracy has to be determined, not only by reference to 
the sections of the penal enactment, referred to in the charge, but on a reading of 
the charges themselves On a perusal of the charges, framed against the appellants, 
we are satisfied that the only object of the conspiracy was to cheat the banks or the 
post offices, referred to ın the charges, which 1s an offence under section 420, read. 
with section, 120-B, Indian Penal Code, for which no sanction 1s necessary. No 
doubt there are also charges of committing forgery of valuable Security and using 
-Such forged documents, which are offences under sections 467 and 471, Indian Penal 
Code, and non-cognizable. But a reading of the charges, as a whole, makes it 
clear that it 1s not the case of the prosecution that committing forgery of thesIndıan 
and British postal orders or the cheques, or using such forged documents, was the 
object of the conspiracy. The accused would not be satisfied by merely entering into a 
conspiracy to forge the postal orders or the cheques, or even to use such forged docu- 
ments. The forg ng of the documents and using such forged documents, were 
only means adopted by the accused for realising the object, of the conspiracy, which 
was to cheat the postal and bank authorities, at the places mertioned in thé charge, 
by dishonestly inducing them to part with money. Therefore the trial of these accuse. 

M—NRC 
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ed, for offences under sections 120-B read with sections 467/471 and 420, Indian 
Penal Code, and other allied offences, cannot be held to be illegal, on the ground 
that sanction tinder section 196-A(2) of the Criminal Procedure Code, had not been 
obtained. 


Sobhag Mal jain, Advocate, for Appellants 
H R Khanna and R N Sachthey, Advocates, for Respondent 
“GR í r i © Appeal dısmıssed. 


i 


[Supreme Court ] 


J. C. Shah, V. Bamaswamı and i Balventrav Ratylal Patel v 
_ V. Bhargava, 77. State of Maharashtra. 
12th December, 1967: , 7 GA No 442 of 1965. 


Master and Servant—Bombay Civil Services Rules—Power to -suspend a Govern- 
‘ment servant pending enquiry into the allegations against -hs conduct 7 


The general law on the subject of suspension has been laid down by the Supreme 
Court in three cases, wz The Management of Hotel Imperial, New Delht v Hotel 
Worker’s Union, (1960) 1 SOCR 476; T Cayeev U Jormanık Siem; (1961) 1 SAR. 
750; and R P Kapur v. Union of India, (1964) 5 SOR 431, Itıs now well settled 
that the power to suspend, 1n the sense of a right to forbid a servant to work, 1s not 
‘an implied term ın ap ordinary contract between master and servant, and that such 
a power can only be the creature either of a statute governing the contract, or of an 
express term ın the contract itself Ordinarily, therefore, the absence of such power 
either 4s an express term in the contract or in the rules framed under some statute 
would mean that the master would have ro power to suspend a workman and even 
if he does so in the sense that he forbids the employee to work, he will have to pay 
‘wages during the period of suspension Where, ‘however, there is power to’suspend 
either ın the contract of employment or in. the statute'or the rules framed thereunder, 
the order of suspension has the effect of temporarily suspending the relationship 
“of master and servant with the consequence that the servant is not bound to render 
service and the master 1s not bound to pay. This principle of law of master and 
servant is well-established ; (See Hanley v. Pease and Partners, Lid , (1915) 1 KB 698, 
Wallwork v Fielding, (1922) 2 KB 66 and the judgment of Cotton, LJ. Boston 
Deep Sea Fishing and Ice Co. v Ansell, (1888) 39 Ch D. 339 ; Its equally well-settled 
that an order of interim suspension can be passed against the employee while an 
inquiry is pending into his conduct even though there ismo such term in the contract 
‘of appointment or ın the rules, but ın such a case the employee would be entitled to 
his remuneration for the period of suspension 1f there 1s no statute or rule under which 
it could be withheld In this connection it is important to notice the distinction 
“between suspending the contract of service of an officer and suspending an officer 
from performing the duties of his office on the basis that the contract is subsistirg. 
The suspension ın the latter sense 1s always an implied term in every contract of 
service: When an officer 1s suspended in this sense it means that the Government 
‘merely issues a direction to the officer that he must not do anything ın the discharge 
of the duties of his office In other words, the employer 1s regarded as issuing an 
order to the employee which, because the contract is subsisting the employee 
must obey. ' i 


H. R. Gokhale, Senior Advocate, (P N. Duda, Advocate and 7. B. Dadachanji, 
Advocate of Messrs. 7 B. Dadachanjı & Co., with hım), for Appellant. 


: H M. Seervai, Advocate-General for the State of Maharashtra (R. Gopalakrishnan 
and R. N. Sachthey, Advocates, with him), for Respondent. li 


GR. : 3 — |. Appeal dismissed , 
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(SUPREME CouRT) 
FC Shah, V Ramaswamı and Kehar S.ngh v- 
V. Bhargava, 7 7. 2, % Chanan Singh. 
14th December, 1967. C.A.No. 781 of 1964. 


‘Custom—Punjab Sidhu Fats of  Mukiasar: of Ferozepur Dustrict—Wheither 
collaterals of the fifth degree of the deceased landowner could take precedence over his married 
daughters ın succession to his non-ancestral properites—Ratigen's Digest of Customary law— 
Rıway-ı-am.' : rẹ f 

Considering that ın the neighbourmg tahsils of the same district ın regard to 
non-ancestral property a daughter has excluded collaterals and in Muktsar tahsil a 
sister has exeluded collaterals, there 1s ın our opmion sufficient material to displace 
the presumption of correctness of the Riwaj-i-am entries ım this case. (In view of the 
considerations already mentioned ın the judgment) the presumption attaching to 
the Riwaj-i-am entries 1s a weak presumption and ın our opmion ıt has been suffi- 
ciently discharged by the evidence adduced by the respondents in thıs case. It 


ıs necessary to add that the appellants have not relied upon any instances ın support 
of their case. 


N S. Bindra, Semor Advocate, (Karlar Singh Sur, Champat Ra andpF. C- 
Agrawala, Advocates, with him), for Appellants i ‘ 


S. P. Sinka, Senior Advocate (S. K. Mehta and K. L Mehta, Advocates, with 
him), for Respondents Nos. 1, 3, 5 and 6. 


Bishan, Senior Advocate (S. K Mehta and K. L Mehta, Advocates, with him), 
for Respondent No 4. Be 


ro 


GR. — © Appeal dismassed.. 
[Supreme Coprr ] SS Sn i 
M. Hidayatullah and Haroom Hajı Abdulla v. 
C A. Vardialıngam, FF State of Maharashtra. 
14th December, 1967. © Crl.A No. 42 of 1965. 


Penal Code (XLV of 1860), section 120-B read with scetion 167 (81) of the Sea Customs 
Act—Foreign Exchange Regulations Act, 194-7—Retracted confession—Euidence Act, sections 
133, 114. . 


Of course, the confession of a person who is dead and has never been brought 
for trial ıs not admissible under section 30 which insists upon a jomt trial. The 
statement becomes relevant under section 30 read with section 32 (3) of the Evidence 
Act because Bengal was fully tried jointly with Haroon. There 1s, however, diffi- 
culty about Noor Mohammad’s statement because his trial was separated and the 
High Court has not relied upon it. ‘ 


The law as to accomplice evidence 1s well-settled. The Evidence Act ın section 
133 provides that an accomplice 1s a competent witness against an accused person 
and that a conviction is not illegal merely because ıt proceeds upon the uncorro- 
borated testimony of an accomplice The effect of this provision 1s that the Court 
trying an accused may legally convict him ön the single evidence of an accomplice; 
To this there ıs a rider in illstration (b) to section 114 of the Act which provides 
that the Court may presume that an accomplice is unworthy of credit unless he is 
corroborated ın material particulars. This cautionary provision incorporates. 
a rule of prudence because an accomplice, who betrays his associates, 1s not a fair 
witness and it is possible that he may, to please the prosecution, weave false details. 
into those which are true and his whole story appearıng true, there may be no means 
at hand to séver the false from that which 1s true. It is for this reason that Courts; 
before they act on accomplice evidence, insist on corroboration in material respects 
as to the offence itselfand also implicating in some satisfactory way, however small,. 
each accused named by the accomplice. In'this way the commission of the offence: 
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is confirmed by some competent evıdence other than the sıngle or unconfirmed 
testimony of the accomplice and the inclusion by the accomplice of an innocent person 
ıs defeated. Thus rule of caution or prudence has become so ingrained ın the consi- 
deratıon of accomplice evidence as to have almost the standing of a rule of law 


The High Court has very searchingly examined the evidence of Kashinath 
and applied to ıt the checks which must always be applied to accomplice evidence 
before ıt is accepted. There is corroboration to the evidence of Kashinath ın respect 
of Haroon from the confession of Bengal: given independently and ın circumstances 
which exclude any collusion or malpractice Regard being had to the provisions 
of section 133 of the Evidence Act, we do not think that we should mterfere ın this 


Appeal by Special Leave, particularly as we hold the same opinion about the verae 
city of Kashinath. 


Nuruddin Ahmed, FC Agrawala, Champat Ra, S. V. Pikale and P.C. Agrawala, 
Advocates, for Appellant. : 


Adı P. Gandhi, H. R. Khanna and S P Nayar, Advocates, for Respondent. 
G.R. 





— Appeal dismissed. 

İSUPREME CovrrT.] 
K N. Wanchoo C F , R.S Bachawat, Anand Prakash Saksena v. 
J.M. Shelat, G K. Matter and t Union of India, 
C.A. Vatdialingam, JF. W.P.No. 58 of 1967. 


14th December, 1967. p 


Indian Administrative Service Recruitment Rules, 1954—IJndian Admimstrative Service 

Pay Rules, 1954—Indian Administrative Service Regulation of Sentority Rules, 1954—All 

India Services Act (1951), section 3 (1) —Indıan Admanistrative Service—Specral Recruitment 

Regulation, 1956—Vires of Rule 4 (3) of Recrutment Rules—Specral Recruitment Regula- 
tion, 1960—Artrcles 14 and 16 of the Constitution. i 


The seniority of direct recruits inter se and promotees inier se 1s fixed by rule 4. 
The object of rule 3 (3) (b) 1s to fix the seniority of the promotees ın relation to direct 
recruits, The promotees obtain promotion after long service in the State Civil 
Services, From the point of view of the promotee, his Seniority should be counted 
from the date of his joinmg the State Civil Service. From the point of view of the 
direct recruit, the seniority of the promotee should be counted from the date of his 
appointment to the Indian Admınıstratıve Service. Rule 3 (3) (b) attempts to 
Strike a just balance between the conflicting claims. It gives the promotee the year 
of allotment of the junıor most direct recruit officiating contmuously ın a senior post 
earlier than the date of commencement of such officiation by the promotee. If no 
direct recruıt was officiating continuously ın a senior post on an earlier date, the 
‘Seniority of the promotee 1s determined ad koc In our opmion, the rule is not 


arbitrary or discrimmatory and is not violative of Articles 14 and 16 of the Consti- 
tution. 


Special recruits form a distinct class They are neither direct recruits nor pro» 
motees. Rule g of the Recruitment Rules does not treat them as direct recruits 
Regulation 3 (3) of the Special Recrunts Seniority Regulations properly adopts the 
formula applicable to promotees for fixing the seniority of special recruits enlisted 
by promotion, so that ın the matter of seniority all officers recruited from the State 
Civil Service are placed on the same footing The regulation is not arbitrary nor 
violative of Articles 14 and 16 of the Constitution. 


The seniority of the respondents was fixed in accordance with Regulatior 3 (3) 
of the’Special Recruitment Seniority Regulat ons, rule 3 (3) (b) of the Regulation of 
Seniority Rules, and the proviso thereto, and 1s not open to any challenge. 


İ Cases considered : (1964) 4 SOR, 598 ; (1959) I 'S.CR: (Supp.) iye. 
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N.C Chatterjee, Senior Advocate (AN. Sinha, S. Balakrishnan and K. B. Roktagi, 
Advocates, with him), for Petitioner. 


Miren De, Solicitor-General of India and V.A. Seyid Muhammad, Senior 


Advocate (R. H. Dhebar, Advocate for R.N. Sachthey, Advocate, with them), for 
‘Respondent No. 1. 


B Sen, Senior Advocate (I. N. Shroff, Advocate, with him), for Réspondents 
Nos. 2 to 18. 


GR. —— Petition dismissed. 
P. Ramakrishnan, 7. V N.R S. Ramaswamy Chettiar v. 
28th July, 1967. Assıstant Engineer, Hıghways. 


W.P.No. 1968 of 1964. 


Madras Estates (Abolition and Conversion into Ryotwart) Act (XXVI of 1948), sections 

18 (4), 18 (6) and Madras Surveys and Boundaries Act (VII of 1923)—Land claimed to be 

private one included within the boundaries of road poramboke ın survey—Village containing the 

land, taken over under the Abolition Act—Resurvey operations under the Abolition Act—Land 

confirmed to be within the road poramboke—Claim of the person in possession of the land— 
Dispute to be determined by the Board of Revenud—No writ. 


The petitioner applied to the Survey Officer under section 10 (1) of the Madras 
Survey and Boundaries Act, 1923 complaining that his private land forming the 
frontage to his house had been erroneously included 1n 1927, without notice to lum, 
“within the boundaries of the road poramboke. The Survey Officer refused to 
alter the boundary, In the appeal, the Appellate Survey Officer while accepting 
the case of the petitioner and also holding the view that no notice under section 
9 (2) of the Act of 1927 was given to the petitioner, nevertheless referred himto a 
civil sut. The ground was that as the village which included the land in dispute; 
was an estate, that was taken by the State under the Abolition Act and under the 
Survey Operations carried out under the Abolition Act, the inclusion of the disputed 
and with the road poramboke was confirmed. Hence the writ petition. 


Held, under sections 18 (4) and 18 (6) of the Abolition Act and the subsequent 
rules framed thereunder, the Board of Revenue has, ın the circumstances, the power 
to decide the question. If the facts are established as claimed by the petitioner that 
the disputed land is an essential part of his building constituting its frontage and 
‘could never form part of the street poramboke, he will be entitled to the appropriate 
‘remedy under section 18 (6) of the Abolition Act which he could obtain by an appli- 
cation to the Board of Revenue which had been empowered by the Government to 
deal with the question. It will not be proper in such circumstances to decide that 
‘question by Way of writ proceedings in the High Court. 


M. S. Venkatrama Iyer, for Petitioner. 
J. Kanakaraj, for the Government Pleader on behalf of Respondents. 





V.S. — Petition dısmissed. 
P.S. Kailasam, 7. Sellappa Goundar v State of Madras. 
Ist August, 1967. W.P. No. 4318 of 1965. 


Land Acquisition Act (I of 1894) (as amended in Madras), sections 4, 6, 5-A and 
17 (1) (2) (b) (22), clause (c) and (4)—Notification under section 4, dispensing with urgency 
Provisions and declaration under section 6 simultaneously—Valid—Exastence of urgency—Not 
_Justiciable—Exceptions—Acquisrtion for providing house-sites for poor Harijans and section 17 


(2) (b) (iz), clause (c). 


The notification under section 4 (1), the dispensing of the provisions under sec- 
tion 5-A, and the issuing of declaration under section 6 of the Land Acquisition 
Act can) be made simultaneously. 


> The question whether-urgency exists or not is a matter solely for the determina- 
‘tion of.the Government and it ıs not a matter for judicial review except ın cases 
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# > 
where the order itself suffers from a lacuna or ın cases where the Government never 
applied its mind to the matter or acted mala fide. 


N z > 

* Where 1t 1s clear from the record that the landıs required for providing dwelling 
houses for Harijans who are without housés and are poor, the requirement under 
clause (c) of sub-section (2) (4) (u) that the land can be acquired under section 17 (2) 
for providing howsetsites for the poor ıs satisfied Hence the contention that the 
notification requiring the lands for the purpose of providing the Harıjans with house- 
sites 1s not one contemplated under section 17 (4) of the Act and therefore the notifi- 
catign ‘under section 4 (1) and the declaration under section 6 which states that 
the land is required as house-sites for Harıjans are illegal has to be rejected. * 


Decisions in A.I.R. 1965 Mad. 328, W.P.No. 795 of 1962 and W.P No. 505, 
of 1961, disagreed with e . x a 
V. P. Raman for N. R. Chandran, for Petitioners 


. T Selvaraj, for Government Pleader on behalf of Respondents. 


- / 


v8. . PAREDES Petition dismissed ~ 
, MM. Ismail, F. : Ganesh Babu v K.S. Radhakrishnan. 
ı5ik December, 1967. a ` SA No. 49 of 1964. 


Insoloency—Father adjudged insoluent—Father’s interest (undivided share ın the Hindu 
Jont family) vests ın the Official Recewer—Purchase of that interest by decres-holder—Soris 


Dorn subsequent to adpidication—Rights of —Whether acquire any interest ın thar father’s 
share vested in the Offiral Recewer | 


Mesne profits——Purchaser of undivided wnteresi— Rıght to mesne profits—Not entitled 
to for any period antertor to the date.of allotment.of, specific share ın the property. 


In the light of the decisions, I.L.R 59 Mad. 770 and AIR 1947 Mad. 
372, the position ıs clear that the present appellants who were born subsequent 
to the adjudication of the fourth respondent as insolvent did not’acqmre any 
rıght.in the interest which has become vested ın the Official Receiver even before 
their birth. Therefore, the contention of the appellants that the first respondent 
herein’ had acquired only 1/13 share in the property under the purchase fails, 
With the result the decree for partition passed by the Courts below 1s correct 
and upheld. ‘ i A 
In view of the decisions of the Supreme Court (1953) 2 M L J. 789 and (1966) 
ISCR. 628, it ıs clear that the first respondent ıs not entitled’ to mesne profits for 
any period anterior to the date when a specific share ın the property was-allotted 
tohim In this case its admitted that the final decree was passed on gth September, 
1963. Consequéntly the first respondent can be said to have béen allotted a specific 
share ın the property only from that date, with the result that he will be entitled to 
*mesne profits only from that’ date.” : ` - 


' M. A. Sathar Sayeed and A. Ramanathan, for Appellants. 
P. S. Balakrishna Ayyar ahd P S. Ramachandran, for ist Respondent. . 


` 


/ 


“: SV). i — Second Appeal allowed to the 
` limited extent with regard to the 
7 award of mesne profits; in other res- 
: ‘ gecis, dismissed.’ No leave.. 
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P. Ramakrishnan, 7. VS Raju Naidu 9. 

20th December, 1967. Commissioner of Cıvıl Supplies, 

W P.No. 1383 of 1965. 

Rice Milling Industry (Regulation) Act (1958), sectzons 3 (1), and 6—Rice mıll'run by 

petitioner under a licence gianted by a Panchayat —Later State Order requiring licence—No 

licence taken under the State Order—Subsequent Central Act requiring licence, repealing 

State Order—Existing rice mall—Definition—Not to mean a rice mill previously having a 
licence—Writ allowed 


The petitioner has been running a rice mill under a licence granted by the 
Panchayat by ıts resolution dated 12th September, 1954 The Madras Rice Mills 
‘Licensing Order, 1955,was published in the Gazette on 26th January, 1955 requiring 
a licence for milling rice The petitioner on account of ignorance did not obtain 
alicence under the Order. Then the Central Act, the Rice Milling Industry (Regu- 
lation) Act, 1958, recerved the assent of the President on 18th May, 1958, and the 
Central Act repealed the State Order The petitioner applied under section 6 of 
the Central Act for a licence on the basis that his mill was an existing rice mull. 
The Board of Revenue rejected the application on the ground that as the mull was 
run previously without alicence Ina writ petition filed by the petitioner, 


Held, the petitioner was entitled to the grant of the licence. 


There 1s nothing ın the Act to put any qualification ın the definition of * existing 
rice mull’ ın section 3 (4) so as to make that definition applicable only to rice mills 
which had, at the commencement of the Act, been operating under a permit granted 
by the State under the Licensing Order, 1955. The petitioner would be eligible 
by reason of his owning an existing rice mull, for grant of licence under section 
6 (1) without an examination of the question whether he was in possession of a 
licence under the State Order before the Central Act came into force. To require 
that an existing rice mul] means a mill that had a licence, would amount to ımport- 
ing words into the section. i i 


R. Kunchithapadam, for Petitioner. 
S. T. Ramalıngam, for the Government Pleader on behalf of Respondent 


Vs. Petition allowed. 
P.S. Kalasam, F ” K. Venkatachalam v. 
22nd December, 1967. The Management of Ashok Leyland, Ltd. 


W P.Nos 2096 and 2531 of 1966. 


Industrial Dispute—Resort to contract system of employment—Convoy leaders employed 
for delivering passenger and lorry chassis to dealers throughout India—Intermetient work- 
— Waring for 3 to 6 weeks for the next chance—Resodt to contract system. vi 


The Management had sixty two convoy leaders working under them for the 
purpose of delivering passenger and lorry chassis to dealer throughout Inda. A 
short distance convoy leader will have to wa't for three weeks for his next chance 
and a long distance convoy: driver will have to wait for six weeks. During this 
period rio work is provided by the management and no payment ıs made The 
management sought to resort to contract system. Hence the reference. 


Held, the decision of the management to resort to contract system cannot be 
assailed. 


The question under what circumstances an employer would be justified in 
resorting to contract system has to be decided on the merits of each case. 


Where the work 1s intermittent and the convoy leaders have to wait for three or 
sıx weeks for work depending upon the distance of the route, and during the period 
they are not paid, and the work was confined only to about 10 to 12 days in a month, 
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and it would not be feasıble to engage some convoy leaders on permanent basis 
or absorb some of them permanently, as the convoys will have to be moved without: 
any delay the resort to contract system cannot be assailed 


B. R. Doha of Mis. Ayer & Dola, G Venkatraman and V.C. Srikumar, for 
Petitioners. : 


V. K. Thiruvenkatachan for M|s. King @ Patridge, for Respondent No. 1. 
V.S. —— Pelitron dismissed. 
P. Ramakrishnan, F. K. Dakshinamoorthy a. 


1st Fanuary, 1968. District Signal Telecommunication Engineer. 
W P. No. 2866 of 1965. 


Railway Protection Force Act (XXII of 1957), section 1 3 and rule 18 of the Rules— 
Railway employee ın a workshop—Searches during employee leaving the workshop—Normal 
admınıstratıve duty only—Railway property found on the person —No compliance wrth searches 
made under the Act, necessary—Charge and enquiry against the workman— Rıghi to be assisted 
by another workman—Valuable right—Discretion to withhold grant of such reght—Luable to be 
examined by the Court—Conduct and Discipline Rules, Rule 1712 





As part of the administrative duties of those in-charge of the workshop, the 
employees leaving the workshop would be searched to ensure that no property of the 
railway workshop was concealed in their person and in the course of such a search, 
according to the charge framed against the petitioner, certain railway property was 
found ın his possession. It will be unnecessary to import to such searches which 
are made as part of the ordinary administrative security of the Railway workshop 
premises, the principles laid down in the Railway Protection Force Act and the 
Rules framed thereunder which are designed for an entirely different purpose namely, 
to enable the Railway Protection Force to perform their statutory duties, under the 
Act and the Rules, as an adjunct to the police force of the country. 


It is not possible to say categorically that the rıght to have a defence helper’s 
services to assist a delinquent officer ın the departmental enquiry under rule 1712 
is an absolute right. Equally, ıt ıs not possible to assert that the right to afford 
the defence helper’s services 1s wholly discretionary and that the Enquiring Authority 
can give permission or refuse permission for a helper’s services at his discretion. 
The more proper way to interpret the rule, is to hold that the right to have another 
person’s services to assist at a departmental enquiry is a valuable right and ıt 1s this 
valuable right that has been recognised ın rule 1712. Ifın any particular case that 
right has been withheld the Court would be entitled to examine at the instance of the 


aggrieved subordinate, whether that rıght has been withheld for valid reasons or 
not. 


In the instant case the Enquiry Officer had afforded the right to the delinquent 
workman but at the subsequent stage of the enquiry when the helper could not be 
present because he could not be released from the department where he was employ- 
ed the Enquiry Officer concluded the enquiry without the presence of the helper. 
The enquiry will have to be heard again. . 

P. Anantan Nair for P. N. George and Muss. P. Shania, for Petitioner. 


S. K. L. Rattan, for Respondents. 
V.S. , Petition allowed. 


ry 
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[Supreme Courr.] 


‘ i: f g , 

J. C. Shah, S. M. Sıkrıand Sri Ram Vilas Service Ltdï 
FM. Shelat, FF. Kumbakonam v. 
20th October, 1967 : M/s. Raman and Raman (P.) Ltd. 


"C.A.No. 258 of 1967. 


Motor Vehicles Act (IV of 1939), section 57 (3)—Amending Act IIMof 1864, section 
48 (3) (xx)—Madras Motor Vehicles Rules, rule 208. ae "get 


It seems to us that the High Court erred in holding that section 48 (3) (##1) 
of the Act, as amended, by itself gave power to the Regional Transport Authority’ 
to vary the route within certain limits. This power, in out view;’would be exer!’ 
cisable only ifa condition to thateffedtis putinthe permit In the cast of the appël:' 
lant we saw the permit and what ıt contained was a condition similar to the condi- 
tion mentioned in section 48 (3) (xxz) before its armendment by Act IIT’ of 1964'' 
Therefore, for the purpose of this appeal we must treat section 48 (3) (2x1), ‘as’ 
amended, as non-existent. If section 48 (8) (xx), as amended) is treated as non 
existent, then there can be no difficulty in coming to the conclusion that no limutation’ 
had been placed on the powers of the Regional Transport Authority in respect'of” 
the grant of applications for variatiow of, the ‘route. ~ The, order of the Regional 
Transport Authority cannot, therefore, be challenged as being beyond its jurisdiction.» 


Another question that was debated before us was whether rule 208 Of 'the 
Madras Motor Vehicles Rules, extracted above, confers ‘powers on a Transport 
Authority to vary permits or whether it is merely 2 procedural rule. It seems'to us 
that as the Act stands at present, rule 208 does confer power ona Transport Autho- 
rity to vary_all kinds of permits or conditions attached therein. This power is exer- 
cised on an application made in'writing by the holder ‘of any permit. ro 


ve 

It follows from the above reasoning that the Regional Transport Authority 

had the authority under rule 208 to vary the permit and nothing contained in section 

48 (3) (x41) limited its power ın respect of the distance covered by the variation in 
this case. 3 


We may mention that it was argued before us that section 57 (8) is not merely 
procedural but also implies a power to receive applications and vary the conditions 
ina'permit. This may be so, but it is not necessary to decide in this case because in 
Madras rule 208, clearly confers power on the Transport Authority to vary the condi-’ 
tions of the permit. 


In the result the appeal is allowed and the judgment of the High Court set aside. 
The appellant will have the costs incurred in this Court. 


G.R. . Appeal allowed. , 

[Supreme Q ovrt.] i ; 

M. Hidayatullah, Ram Adhar Singh v. 

V. Bhargava and Ramroop Singh. 

G. A. Vamdıalıngam, FF G.M P. No. 2631 of 1967 (Appli- 
, 26th, October, 1967. cation for abatement of appeal), 


In C.A.No. 691 of 1966. 


U.P. Gonsolidations of Holdings Act1953 (Vof 1954) (amending Act XXI of 1966), 
section 5—Abatement of a suii—Ultra vires of the Constitution. 


We have referred only to some of the salient provisions of the Act ; and they 
will clearly show that the subject-matter of the dispute, between the parties in this 
litigation, are all matters falling for adjudication, within the purview of the authori- 
ties, constituted under the Act. In fact, clause (b), of sub-section (2) ofsection 5 
ofthe Act, as it now stands, also lays down that the abatement of the proceedings 
under clause (a), shall be without prejudice to the rights of persons affected, tó 
agitate the right or interest in dispute ın the said suts or proceedings, before the 
appropriate consolidation authorities under the Act and in accordance with the 
provisions of the Act and the Rules made, thereunder. 


M—-N RG 


18 


Havirig due regard to the nature of this litigation, and the provisions of the Act, 
we are satisfied that the amended section 5 of the Act applies to these proceédings. 
If that 1s so, an order has to be passed that the suit, out of which these proceedings 
arise, stands abated. k 


i , : 
` That takes us on to the seCond contention, of Mr. Gupte, viz., that the provisions 
of thè amended section 5 are ultra vires, inasmuch as the State Legislature has enacted 
a provision’ which ımpinges upor the jurisdiction of this Court. The learned 
Counsel has no doubt referred us, ‘to the various entries in the Lists in the Seventh 
Schedule to the Constitution; but we are not satisfied that there 1s any merit either, 
in tlüs'çontention. ,The State Legislature has not passed any k gislation affecting 
the jurisdiction of this Court. On the other hand, what the State Legislature has, 
done is only to make provision in respect of matters, within its jurisdiction and to, 
declare that a suit, instituted ın a Court, within its area, has abated. The position, 
ultimately, is that this Court takes note of a subsequent event, viz., the passing 
of the Amending Act, and the amendment of section 5 thereby, by the State Legis; 
lature, and, on that basis, it holds that the suıt, out of which these proceedings 
arise, stands abated. Therefore, there is no question of the Legislature of the State 
having passed any legislation affecting the jurisdiction of this Court. = Sas 
The result is that C.M P. No. 2631 of 1957 is allowed and it is declared that’ 
C.A. No. 691 of 1966 has abated, under the amended section 5 of the Act. The 
civil appeal is also disposed of, as having abated, for the reasons given by us, when 
dealing with the Civil Miscellaneous Petition. Parties will bear their own costs, iri 
both the matters. , 
F. C. Agrawala and P. C. Agrawala, Advocates, for Petitioner. “ 


S. V. Gupte, Senior Advocate, (B. Datta, Advocate with him), for Respondent 
No. 1. 


GR 


. 
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Order accordingly 


[Supreme Covrt.] 
K. N. Wanchoo, G. F. y Union of India v. 
R. S. Bachawat, . P. K. Roy. 
V. Ramaswamı, C.A. No. 618 of 1966. 
G. K. Mitier and K S. Hegde, FF. ; 
9ik November, 1957. 


States Reorganızatıons Act (XXXVII of 1956), section 9 (1), sectzon 115—Govern- 
ment Letter No 62/22/56-SR-11 dated 3rd April, 1957—Prıncıple for cetermmning equation 
of posts and relative senortty—Article 162 oj the Constituton—Item 42 m List II of the 7th 
Schedule of the Constituton—Article 309 and Article 4 of the Constitution—Meaning of 
“delegatus non-potest delegare.” 


+ 


In our opimon, the procedure adopted in this case does not contravene the 
provisions of section 115 (5) of the said Act, because it was the Central Government 
which laid down the principles for integration, ıt was the Central Government 
which considered the representations and passed final orders, and both.the preli- 
minary and final gradation lists were prepared and published by the State Govern- 
ment under the direction and with the sanction of the Central Government. 


It is not disputed that the provisional and the final grarlatıon lists were prepared 
by the State Government on the principles laid down by the Central Government 
itself subject to one change in the matter of determining seniority and the provisional 
gradation list was sent for approval of the Central Government together with 
representations made by the officers concerned for being dealt with and decided 
upon by the Central Government. The principle of the maxim “ delega'us non- 
potest delegare ° has therefore no application to the present case. The maxim 
deals with the extent to which a statutory authority may permit another to exercise 
a discretion entrusted by the statute to itself. It is true that delegation in its general 
sense does not imply a parting with statutory powers by the authority which grants 
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the delegation, but points rather to the conferring of an authovity to do things which 
otherwise that admunistrative authority would have to do for itself If, however, the 
_administrative authority named in the statute has and retains tn its hands general 
control over the activities of the person to whom it has entrusted in part the exercise 
of ıts statutory power and. the control exercised by the admınıstrative authority is 
of a substantial degree, there is in the eye of law no “delegation”? at all and the 
Yhaxim ““delegatus'non potest delegare” does not apply (See Powler (John) & Go., Leads) 
v. Duncan, L.R. (1941) Ch. 450). In other words, 1f a'statutory authority empowers 
a delegate to undertake preparatory work and to take an imtial ‘decision in matters 
entrusted to ıt but retains ın its own hands the power to approve or disapprove 
the decision after ıt has been taken, the decision will be held to have been validly 
made if the degree of control maintained by the authority 1s close enough forthe 
decision to be regarded as the authority's own. , In the context of the facts found 
in the present case we are of opinion that the High Court-was ın error in holding 
that there has been an improper delegation of its statutory powers and,dutiés by 
the Central Government and that the final gradation list dated 6th April, 1962 
was therefore ultra nres and illegal Even on the assumption that the task of inte- 
gration was exclusively entrusted to the Central Government, we are of the opinion 
that the steps taken by the, Central Government in the present case ın the matter 
of integration did not amount to any delegation of its essential statutory functions. 
There 1s nothing in section’ 115 or 117 of the said Act which prohibits the: Central 
Government in any way from taking the aid and assistance of the State Government 
in the matter affecting the integration of the services. Solong a$ the act of ultimate 
integration is done with the sanction and approval of the Central Government and 
so long as the Central Government exercises general control over the activities.of 
the State Government ın the matter, ıt cannot be held that there has been: any 
violation of the principle “ delegatus so non potest, delgare’’ For instance, it was 
observed by this Court in Pradyat Kumar Bose v. The Hon'ble The Chief ‘Justice of 
Calcutta High Court, (1955) S C.J 259 : (1955) 2 S C.R. 1331, 1345. PA 


We accordingly reject the argument of Mr. Asoke Sen on this aspect of the case 
and hold that the High Court was ın error ın holding that there was anımproper 
delegation of its statutory power by the Central Government under section 115 (5) 
of the said Act. ' 


? u = 
In view of the special circumstances of the present case we think that the respoii- 
dents were entitled to 2n opportunity to make a reprcsentetion with regard’ to the 
two points urged by Mr Asoke Sen before the final gredation list was published. 
As no such opportunity was furnished to the respondents with regard the two points 
urged by Mr Asoke Sen before the final gradation list dated 6th April, 1962, so 
fas as category No 61s conc nn^d, 1s uliravıres and illegal and that part of the notifi- 
cation alone must be quashed by grant of a writ in the nature of certiorcr. The 
rest of the notification of the State Government dated 6th April, 1962 with regard 
to other categories will stand unaffected So far as category No 6 1s concerned 
the Central Government is directed to give an opportunity to the respondents to 
make a representation 1n regard to the two points mentioned in this paragraph and 
thereafter take steps to fine lise and publish the list ın accordance with law. ' 


Naren De, Solicitor-General of India and Dr. V A Seyd Muhamad; Senior 
Advocate, (R N. Sachthey, Advocate for R H Dhebar, Advocate, with them), 
for Appellants. 

A. K Sen, Senior Advocate, (Rameshwar Nath and Mahnder Narain, 
Advocates of M/s. Rayınder Narain & Co., with him), for Respondents Nos. 1, 3, 6, 
10, 12 and 13. 


G. R. i Appeal partly allowed. 


(SUPREME'CouRrr.) ` e i 
' J.G Shah, l f The Century Spinning’ & Manufac- 


7 S M. Sıkrı and '* turing Co., Ltd. v Thé DisrictMuni- 
J. M. Shelat, FF- : af © cıpality ‘of Ulhasriagar. 
vie : ; G As. Nòs. 


“Sik November, 1967. l 2014, 2565, 2566 ánd 2567 of 1966. 


, Bombay District Muncıpal, Act (III of 1901); sections 4 and 7—House, Tax Rules 
under sections 59 to 63. i i : 


In our'view, the assessing officer was clearly wrong, for, what he did was to 
apply the definition of a building as given in section 3 of the Act instead of the 
definition in Rule 3 (7). That he was not right'in doing as Rule 3 (9) excludes 
the’ ‘application ‘of that definition. He was bound by the definition of building 
‘as given in section 3 of the Act instead of the definition ın Rule 3 (7) and ın view 
,of Rule'l (x) he cöuld base his asséssment only on the annual letting ‘value of a 
building as provided by Schedule I and not the ‘open lands. He was “also not 
entitled to rely upon the words “ whatsoever form any property ””ın Rule “1 (i) 
as those words go wıth'the previous words “ buildings or houses or shops of huts ”” 
and'do not include open lands to mean buildings or houses. The reasonıng'of the 
High Court regarding the objection to the inclusion of the’ open land‘ in'the assess- 
ment' also does not appear to'be correct. ‘Though the High Court on a considera- 
tion'of the Rules held that, the Municipality was'not authorised to ‘levy the mite 
on open lands it’ dbserved that if an open land fórmed ân adjunct’ of the factory 
building it would constitute an amenity, that in that event a hypothetical tenant 
would paya higher rent taking such an amenity into consideration, that the asséssing 
authority would be entitled ın such a case to take ‘into account such an additional 
amenity, that there could be no objection, 1f he did so and that to decide whether 
the assessing officer had valued the open land as an adjunct to the factory building 
or separately as open land evidence would have to be led and scrutinised and there- 
fore it would not be possible to decide such a question in a Writ Petition. \ With 
respect; it is not possible to agree with the High Court on this part of its judgment, 
firstly, because the open lands have been separately valued and secondly because 
the assessing officer in his said order has in clear terms repelled the appellants, 
objection to his taxing the open lands by relying on the definition of building in 
section 3 of the Act as including open lands when bounded by compound walls and 
not on the ground that they formed an adjunct of the factory buildings and were 
an amenity or additional advantage which a hypothetical tenant would take into 
account when offering rent. In our view the assessing officcr was not entitled to 
include the open lands while rating the factory buildings of the appellant companies 
as such inclusion was ultra vires the Rules and therefore invalid. 

The appeals are partly allowed and the judgment and order passed by the High 
Court are set aside to the extent that the assessment on open lands in each of these 
appeals is declared ultra mres the Rules and therefore invalid. We also set aside 
the order of costs passed by the High Court against the Century Mills. So far as 
these appeals are concerned the parties will bear their own costs. 

S V. Gupte, Solıcitor-General of India, (S$ A Shroffand P G. Bhartarı, Advocates 
and Ravınder Narain and O G. Mathur, Advocates of M/s. 7 B. Dadachann & Co., 
with hım), for Appellant (in GA. No. 2014 of 1966). 


S. T. Desa, Senior Advocate, (A B. Diwan, Advocate and Ravnder 
Narain and O C. Mathur, Advocates of M/s. J. B Dadachanj: & Go., with him), 
for Appellant (in GA. No 2565 of 1966). 


A B. Diwan, Advocate and Ravinder Narain and 0.C Mathur, Advocates 
of M/s. J. B Dadachanı & Co., for Appellants (ın C As Nos. 2566 and 2567 of 
1966). — 

A. K. Sen, Senior Advocate (N H Gursohanı, Prahlalad G Advani and N., N. 
Keswanı, Advocates, with him), for Respondents Nos. 1 to 5 (In C A. No. 2014 of 
1966) and the Respondents (in C. As. Nos. 2565 to 2567 of 1966), 
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S. P. Nayar, Advocate for R. H. Dhebar, Advocate, for Respondent No. 6 (In 
G.A. No, 2014 of 1966). 


G.R. Appeals Partly allowed. 


a 
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“İSUPREME Covurt.] ` 
K.N Wanchoo, CF, M Hidayatullah, ` ‘ Mohd. Yagub v. 
F.C Shah, RS Bachawat, , The State of Jammu and Kashmir, 
V. Ramaswamı, G. K Mitterand W Ps Nos. 109 to 114, 117, 118, 120, 121. 
K S Hegde, FF. 128 to 133, 142, 143, 186, 199 and 191 of 
10th November, 1967. y ' 1967. 
Defence of India Rules (1962), rule 30 (1) (b)—Ariscles 12, 13 of the Constitution 

of India (1950), Artacles 14, 166, 352 and 359.~ 


We must say with greatest respect that it is rather difficult to understand how 
an order under Artıcle 359 which suspends the enforcement of a fundamental right 
can be tested under that very fundamental right It is true that there 1s a dist'ric- 
tion between Article 358 and Article 359 (1). Article 358 by its own force suspends 
the fundamehtal rights guaranteed by Article 19, Article 359 (1) on the other hand 
doés not suspend any fundamental right of its own force but it givés power to the 
President to suspend the enforcement of any fundamental right during the period 
of Emergency. But that cannot mean that an order passcd under Article 359 (1) 
suspending the enforcement of a particular fundamental right has still to ,be.tested 
under the very fundamental right which it suspends. That would in our opinion 
be arguing in a circle and make Article 359 completely nugatory. It seems that 
the majority in Ghulam Sarwar v Unun of India, (1967) 2 SC.R. 271: AIR. 
1967 SC. 1335, case was also conscious of the fact that the reasoning 
on which it came to the conclusion that an order made under Article 359 
could be tested under Article 14, though it suspended that Article, was open 
to the criticism thatit was an argumentin acircle The argument was how- 
ever met by making a distinction between the order and the effect of that order and 
it was observed that if the order did not violate Article 14 it could validly take away 
the right to enforce the fundamental right under Article 14 With greatest respect 
it is difficult to appreciate this reasoning and the distinction on which it is based. 
It seems to us that 1f Article 359 1s to have any meaning at all and,1s not to be wiped 
out from the Constitution an order passed thereunder suspending a fundamental 
right cannot possibly be tested under that very fundamental right which it suspends. 
If that were permissible no order under Article 350 could really be passed. If 
Article 559 is not to be rendered nugatory, ıt must be held that an order passed 
thereunder cannot be tested under ‘the very fundamental right the enforcement of 
which 1t suspends We must therefore respectfully differ from the view taken in 
Ghulam Sarwar’s case, (1967) 2S GR. 271 : A.I R. 1967 S.C 1335, and hold that 
an order passed und r Article 359 (1) cannot be tested with the aid of Article 13 
(2) under that very fundamental right the enforcement of which it suspends. 
There 1s therefore no force in the first point raised on behalf of the petitioners. 

Lastly, it ıs urged that the orders in these cases were mala fide This has been 
denied on behalf of the State No grounds have been shown which may lead us 
to the conclusion that the fresh orders which were passed were mala fide. ‘The 
necessity for fresh orders arose because the review was not made in accordance 
with the manner indicated by this Court in P. L. Lakhanpal v. Union of India, A.J.R. 
1967 S.C. 1507. The fresh order that was made was on the same facts and must 
in the circumstances be held to be valid in view of the judgment ofthis Court in 
Jagdev Singh v. State of Jammu and Kashmir, W.P, No. 69 of 1967, decided on 14th 
August, 1967. 

M. K. Ramamurthi, Advocate, amicus curiae, for Petitioners (In W.Ps. Nos. 109 
142 and 143 of 1967). 


2 
o Shaukat Hussain, Advocate, for Petitioners (In ‘W.Ps. Nos. 110 to 114 and 
118 of 1967). 


' Janardan ‘Sharma, Advocate, amıcus curiae, for Petitioners (In W.Ps. Nos. 
117, 120 and 121 of 1967). 


RC. Prasad, Advocate, amicus curıde; főr Petitioners (In W Ps. Nos 128 to 133 of 
1967). 


M K. Ramamurihı and Vineet Kumar, Advocates, for Petitioners (In W Ps. 
Nos, 1867 190 and 191 of 1957). ; 


«, G K. Daphtary, Attorney-General for India (R. H Dhebar and 5. P. Nayar, 
il Advocates, with him), for Respondent (In W Ps Nos. 109, 142'and 143 of 1967). 


O GR. Rajagopaul, Senior Advocate (R H Dhebar and S. P. Nayar, Advocates, 
“with him), for Respondent (In WP No, 110 of 1967). 


R.H Dhebar, R Gopalakrishnan and S P Nayar, Advocates, for Respondent 
(In W Ps Nos. 111 to 114, 117, 118, 120, 121, 128 to 133, 186, 190 and 191 of 1967). 


1 GR. ii ——— : Petition dismissed. 
a İSÜPREME Court]. 


a s. M. Sıkrı, F M. Shelat end Munshı Rem v. 
o K. S. Hegde, FF a The Delhi Administration, 
27th November, 1967. Grl A No. 124 of 1965. 


Penal Code (XLV of 1860), sections 44.7, 324. a with sections 49 and 148—Criminal 
Procedure ‘Code (1898), section 342— Displaced Persons ‘Evacuee Préperty Act 1954— 
Right f private defence of property 5 
ir It is true that no one including the true owner has a right to dispossess the tres- 
passer by force if the trespasser 1s 1n settled possession of the lard and in such a case 
unless he i is evicted ın due'course of law, he is entitled to 'defend hs possession even 
against the rightful owner. But stray or even intermittent acts of trespass do not 
giye ‘such a mght against the true owner The possession which a trespasser 1s enti- 
tled to defer.d against the mghtful owner must be a settled possess.on exter.dirg over a 
sufficiently lorg period and a acquiesced ır by the true owner A casual act of posses- 
sión would not’ have the effect of ınterruptıng the possession of the rghtful owner. 
The’ rightful owner may re-enter ard reinstate himself provided he does rot use more 
fotce than necessary Sach entry will be v ewed orly as a resistance to an intrusion 
upor possessior. which has never been lost. The persors in possessior! by a stray act 
of trespass, a possession, Which has rot matured into settled possession, constitute an 
awful asscmbly, giving right to the trve owner. through not in actual possession 
at the t me to remove the obstruction even by using necessary force. 

From the: proved facts, ıt 1s evıdent that PWs 17 ard 19 had gore to the field 
with therr friends, PW 19 beg armed with a deadly weapon, wth a view to ıntı- 
m'date Jamuna and to assert their possession. Therefore they were clearly guilty 
of criminal trespass They also constituted an unlawful assembly. 


©” On the basis of the proved facts ıt carrot be sa d that the appellar.ts had exceeded 
their, right of private defercce. 


In the result, this appeal ıs allowed, the convict on of the appellants 1s set aside 
and they are acquitted. 


© Cases cons dered. A T.R 1927 Mad 97, GA No 145 of 1965, decdedon 
gth November, 1967, (1963) 3 SCR 489, 50 Crl LJ. 868, I LR. 1955 Hyd. 
406; ADR 1943 Mad. 590 


iy © Bhewant Lal erd Karlar Singh Suri, Advocates, and F. C Agrawala, ‘Advocates 
for PC Agrawala, Advocates for Appellants ` 


pi R. N. Sachthey, Advocate for Respondent. , , i 
GR a Appeal allowed. 





[SupREME Court]. 


S.M. Sikri, J M Shelat and Suleman Rahiman Mulani v. 
K.S Hegde, ZF The State of Maharashtra. 
1st December, 1967. Crl A.No. 50 of 1965. 


` Penal Göde (XLV of 1860), section 304-A read with secttons 3, 5, 89, 112 of the 
Motor Vehicles Act (IV of 1939) and section 201 read with sections 5 and 89 of the Motor 
Vehicles Act 


The scope of sect'on 304-48, Penal Code came to be considered by this Court :n 
Kurban Hussein Mohammeddal: Rangawalla v. State of Maharashtra, (1965) 2 S.GR, 
622, the ratio of that decision governs the facts of the present case. 


In the present case, the proximate cause of the accident 1s not clear The possi- 
bility of the accident having been caused due to the fault of the deceased cannot be 
made out. The quest on whether appellant No. 1 was proficient in driving a. jeep 
or not does conclude the issue. H.s proficercy ın driving mıght furnish a defence 
wh ch a learner could rot have but the absence of profic ency dıd not make him 
guilty. The only question was whether, ın point of fact he was not competent to 
drive and his incompetence was the cause of death of the person concerned, 


' On behalf of the prosecution reliance was placed on the decrsion,of this Court in 
Juggankhan v. State of Madhya Pradesh, (1965) 1 SGR. 14. The rato of that 
decision does not apply to the facts of the present „ase In that case, st had been 
conclusively proved’ that the rash or negligent act of the accused was the cause of 
the death of the person concerned, 


For the reasons mentioned above, the conclusions of the Courts below that on the 
basis of the facts found by them the first appellant could have been held guilty under 
section 304-A, Ind'an Peral Code canrot be agreed to. His appeal ıs allowed From 
that finding, it follows that the second appellant could not have been convicted 


r 


under section 201, Indian Penal Code ‘ 


In the result, the secord appellant’s appeal ıs allowed ır full and he is acquitted 
of all the charges The first appellar.t’s appeal ıs allowed ın part and his conviction 
under section 304-A 1s set aside. But his other convictions are sustained, namely, 
h's convictions under section 3 read with section 112 of the Motor Vehicles Act (IV 
öf 1939) and section 89 of the same Act, for which offences only a sentence of fine had 
been imposed upon hm. 


Other cases considered: 4 B LR. 679; (1953) SCR. 94. 


A S.R Chan, Senior Advocate (O P Malhotra, V. N Ganpule and P. C. 
Bhartarı, Advocetes ard O C Mathur, Advocate of M/s. 7 B. Dadachanjı & Co. with 
him) for Appellants. 


M. S. K. Sasirı and S. P. Nayar, Advocates for Respondert. 





G.R , - Appeal allowed in part. 
[Supreme Courr.] ‘ 

S M. Sikri, Konchada Ramamurty Subudhi (dead) v. 

F M. Shelat, and Gop'nath Naik. 

K. S Hegde, FF G.A. No. 372 of 1965. 


7th December, 1967. 


Civil Procedure Code (V of 1908), section 47, Order 23, Rule 3—Onssa House and 
Control Act (XXXI of 1958), hereinafter referred to as the Act—Meaning of word ‘rent’. 


Coming to the terms of the compromise, it is true, as stressed bythe learned 
Counsel for the respondent, that the word “rent” has been used, but the'word 
“rent?” ıs not conclusive, for as observed by this Court in’State of Punjab v. British’ 
India Corporation Lid , (1964) 2 S C.R. 114-123: (1964) 1S CJ 571: ALR. 1963 
S.C 1459.“ In its wider sense rent means any payment made for the use of 
land or buildings and thus includes the payment by a licensee in respect of 


24 
the use and occupation of any land or building. In its narrower sense it means 
payment made by tenant to landlord for property demised to him.” 


The High Court stressed the fact that a long period of five years was granted 
to the judgment-debtor for continuation of the possession In our view, the length 
of the period, in the circumstances, does not militate against the construction that 
the compromise only created a licence, for the decree-holder apparently had lost 
in the trial Court and it was only in the Court of Appeal that this compromise was 
arrived at. 


a 
For the aforcsaid reasons we hold that the compromise deed did” not create 
â'lease Therefore, the judgment-debtor ıs not a tenant within se ction 2 (5) of 
the Act which defines “ tenant ’’ to mean “‘ any person by whom or on whose behalf 
rent is payable for any house and includes every person who, from time to time, 
derives title under a tenant, or a person continuing in possession after the termina- 
tion of his tenancy otherwise thanunder the provisions of this Act, and shall include 
any person against whom a suit ejectment is pending ın a Court of competent juris- 
diction but not a person against whom a decree or order for eviction has been made 
by such a Court.” 


In the result the appeal is allowed, the judgment of the High Court set aside 
and that of the District Judge restored. The appellants will have their costs incurred 
in this Court. $ 


' B. Parthasarathy and MS K. Sastri, Advocates for M/s J. B. Dadachanjı & Co., 
for Appellants. i $ 


K. R. Chaudhury, Advocate, for Respondent No. 1. 
GR. Appeal allowed. 


[Supreme Couwrr.) 


R.S Bachawatand ~ The Associated Hotels of India Ltd v. 
G K Muter, FF. ‘ S B Sardar Ranjit Singh. 
© 7th December, 1967 ` CA No. 1249 of 1967. 


lettng—Application for reception of documents as Evdence 


At the hearing of this appeal, the appellant moved an application for reception 
of the documents as additional evidence The genuineness of the documents was 
disputed by the respondent In the Courts below, the appellant made no attempt 
to prove these documents We found'no ground for directing a new trial. Having 


regard to all these facts, we dismissed the application 


We are therefore satisfied that the respondent 1s entitled to evict the appellant 
on the ground of sub-letting of the rooms The Courts below held that the appellant 
had also sub-let several counters, show-cases and garages to various persons We 
express no opinion on the question whether there was any sub-letting of the counters, 
show-cases and garages The sub-lettings of the rooms are sufficient grounds of 
eviction under clauses (b) and (c) of the proviso to section 13 (1). 


“| Delhe and Ajmer Rent Contol Act (XXXVIII of 1952), section 13 (1)—-Sub- 


* It follows that the respondent is entitled to evict the appellant on the grounds 
mentioned ın clauses (b) (1), (c) (2) and (4) of the proviso to section 13 (1). 


-A, K. Sen, Senior Advocate (Rameshwar Nath, P.L Vohra and Mahınder Narain, 
Advocates of M/s. Raynder Naran & Co., with him), for Appellant. ` 


Bishan Narain, Senior Advocate (Radhey Mohan Lal and Harbans Singh, Advo- $ 
cates, with him), for Respondent, 
“GR, i Appeal dismissed. 


*, 
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[Supreme Covrr.] 


3 J-C. Shak, V. Ramaswami l Ram Chandra Arya v. 
and V. Bhargawa, Ff. Man Sıngh. 
8ik December, 1967. C.A.No 379 of 1965. 


Civil Procedure Code (V of 1998), Order 32; rule 15, Order 21, rules 89 and 90. 


This principle can be of no assistance to the appellant in the present case, 
because, in that case, when the sale was actually held, a valid ex parie decree did 
exist. The sale, having been held in execution of a valid existing decree, was itself 
valid ; and the only question that came up for decision was whether such a valid 
sale could be set aside otherwise than by resort to the provisions of rules 89 and 90 
of Order 21, Cıvıl Procedure Code. In the present case, the decree, being a nullity, 
has to be treated as non est and, consequently, the sale, when held, was void ab 
imtio. In such a case, there is no question of any party having to resort to the provi- 
sions of rules 89 and 99 of Order 21, Civil Procedure Code to have the sale set aside. 
Any claim based on a void sale can be resisted without having that sale set aside, 


Referring to L R.27 I A 216, the Court held, in fact the Privy Council, in very 
slear words, held that thesale was a nullity and only, at the end, took notice of the fact 
that, in that particular case before it, the real purchaser happened to be the judgment 
sreditor, so that the interest of a stranger purchaser could not be defeated by him. 
We are not prepared to read in that judgment any decision that, if the auction- 
purchaser 1s not the judgment creditor but a stranger, the sale would be a valid sale, 
ven though ıt was held ın execution of a decree which was void. A sale is void ab 
‘nito 1f 1t 1s held in execution of a decree which is a nullity and, consequntly, to be 
reated as non-existent. In the present case, therefore, no rights could be acquired 
dy the purchaser Prabhu Dayal, the father of the appellant, when he purported to 
aurchase the house in execution of the decree against Ram Lal. Ram Lal having 
lied without leaving any heir the property naturally passed by escheat to the 
Maharaja of Jaipur. That principle is clearly recognised in Hindu Law. Refer- 
:nce may be made to Mulla’s Hindu Law, 13th Edition, page 133, para, 59. 


JF P. Goyal and Sobhagmalpan, Advocates, for Appellant. 


S. P. Sinka, Senior Advocate (M I. Khowaja, Advocate, with him), for Respon- 
lents. ` 3 


GR. —— Appeal dismissed. 
[SUPREME Court ] 
J-C Shah, V. Ramaswamı The Board of Revenue 
and V. Bhargava, FF Rajasthan a, 
14th December, 1967. Rao Baldev Singh. 


G.A No 454 of 1965 


Rajasthan Land Reforms and Resumption of Jagirs Act (VI of 1952) (hereinafter 
eferred as the Act), sections 2 (1), 23, 37, 46, 122, 125 and 136— Definition of Khudkasht. 


Reading section 23 of the Act in the context of sections 46 and 47 of the Act it iş 
nanifest that an exclusive jurisdiction is conferred upon the Jagir Commissioner to 
cide the question as to whether any property of the Jagirdar ıs of the nature of 
.hudkasht and the decision of the Jagir Commissioner on this question 1s final and 
annot be challenged collaterally in a Civil or Revenue Court. It 1s true that sections 
25 and 136 of the Rajasthan Land Revenue Act confer power on the Land Records 
dfficer to decide disputes with regard to the entries in the record of rights or in 
ae annual registers, as the case may be. But neither the Land Records Officer 
or any other Revenue Courts contemplated by the Rajasthan Land Revenue Act 
ave jurisdiction to enquire into the question whether the property claimed by the 
agirdar is khudkasht within the meaning of section 23 of the Act. ‘The reason is 
iat the Rajasthan Land Reforms and Resumption of Jagirs Act, 1952 is a special 
ct and the general maxim is that a subsequent General Act does not affect a prior 
vecial Act by implication, generalia specialibus non derogant. 

M—NRC 
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“ When the Legislature has given its attention to a separate subject'ând rhade 
provision for it, ‘the presumption 1s that a subsequent general enectment is not m- 
tended to interfere with the special provision unless ıt manifests that intention very 
clearly. Each enactment must be construed ın that respect according to its own 
subject-matter and ıts own terms ° Barker v. Edger, LR 1898 A.C 748. We 
are accordingly of the opinion that an enquiry under section 23 (2) of the Act was 
necessary ın this case and that the Board of Revenue was right ın taking the view that 
the matter should be referred to the Jagir Commiisioner for determınıng the nature 
of the property under section 23 (2) of the Act and only after his decisien 1s received 
should the Commissioner, B.kaner take up the question with regard to the correc- 
tion of entries under the Rajasthan Land Revenue Act. We consider that the order 
of the Board of Revenue dated 24th July, 1959 1s based on a correct interpretation of 
the law and the High ‘Court of Rajasthan was ın error in setting aside that order. 


In our opinion, the Board of Revenuë: was right in taking the’ view that the 
Additional Jagir Commissioner should have followed the procedure prescribed by the 
statutory rules and the High Court had no just fication for setting aside the order of 
the Board of Revenue dated 8th April, 1960 and 16th July, 1962. ' 


For the reasons expressed we hold that the order of the Rajasthan High Court 
dated 7th October, 1963 quashing the orders of the Board of Revenue dated 24th 
July, 1959, 8th April, 1960 and 16th July, 1962 should be set aside and Civil Writ 
Petition No. 482 of 1962 filed by the Responcents should be dismissed. We accord- 
ingly allow this appeal and set aside the judgment of the Rajasthan High Court 
dated 7th October, 1963, butın the circumstances of the case there will be no order 
as to costs. t 


M.C Chagla, K B Mehta and Miss Indu‘Sont, Advocates, for Appellants. 
R. K. Garg, D P. Singh and S.C. Agarwala, Advocates of M/s. Ramamurthy, & 
Co., and Shevpujan Singh and Anil ‘Kuniar' Gupta, Advocates for Respondents. 


G.R. ——- i Appeal allowed. 


“e 


(Supreme CouRr.| 


M Hıdayatullak and Laxmipat Choraria:a. 
CA Vatdialingam, 77. State of Maharashtra: 
14th December, 1967 Crl-As Nos. 50-52 of 1964. 


, Penal Code (XLV of 1860), section 120-B—Section 167 (81) Sea' Customs Aci 
(VIII of 1878)—Sectron 494, Penal Code (XLV of 1860)—Sectrons 118 and 132, 
Evidence Act (I of 1872)—Section 342-A, Crimmal Procedure Code (V of 1898). 


The case was one under section 120-B of the Indian Penal Code. As the exis- 
tence of a canspiracy 1s proved beyond a shadow ofdoubt — Section 10 of the Indiar 
Evidence Act is attracted. ’ 


On the whole, we think that ıf the Court is satisfied that there ıs no trick photo. 
graphy and the photograph is above suspicion, the photograph can be received ir 
evidence. Itıs, of course, always admussible to prove the contents of the documents,bu: 
subject to the safeguards indicated, to prove the authorship Thisisall the more so ir 
India under section 10 of the Evidence Act to prove participation in a conspiracy. 
Detection and proof of crime will be rendered not only not easy but sometime: 
impossible if conspirators begin to correspond through photographs of letters instead 
of originals Many conspiracies will then remain unproved because one of the usua 
methods 1s to intercept a letter, take its photograph and then to send ıt on and war 
for the reply. But evidence of photographs to prove writing or handwriting car 
only be received 1f the origiral cannot be obtained and the photographic reproduc 
tion ıs faithful and not faked or false. In the present case Ho such suggestion exist 
and the originals having ‘been suppressed by the accused, were niot available | Thr 
evidence of photographs as to the contents and as to handwriting was receivable 


2i 


* “Thelastcontention that there has been discrimination and violation of Articles 
14 and 20 ıs without substance Reliance was placed on S. G Farsinghant v. 
Union of India and others (1967) 1 TJ 903: (1967)2 S.C J 102. ALR. 
1967 S `C. 1427; that the absence of arbitrary power ıs the first essential of 
the rule of law and here there 1s room for selecting one out of several accused to 
lead accomplice evidence. Reference was made to other cases of this Court where 
unrestrained power of selection without guide-lines was held to offend Article 14. 
But the case of the accomplice evidence 1s different Section 337 of the Code of 
Criminal Procedure has already been held not to offend Article 14 and the matter 
of taking accomplice evidence outside section 337 by using section 494 or otherwise 
1s not very different We do not hold that there was any breach of the Constitution 
in receiving Fthyl Wong’s evidence. To hold otherwise would shut out accomplice 
evidence completely ` 


There is thus no force ın the appeals. Mr Jethmalani argued that the High 
Court was wrong ın enhancing the sentences of Balchand and Poonamchand appel- 
lants and the sentence of Laxmıpat which 1s the maximum permissible under law 
was also too severe. Gold smuggling has become one of the major difficulties ın 
maintaining our economic structure. The case evidences an international ring of 
smugglers In view of this we see no reason to interfere. The appeals will stand 
dismissed. Appellants to surrender to their bail. 

A. K. Sen, Semor Advocate (R. Fethmalani, Mrs. Fethmalam, Kumar M. Mehta 
and B Parthasarathy, Advocates, and J B. Dzdachanj., Advocate of M/s. 7 B. 
Dadachanj. & Co , with him, for Appellants (In Gr A No 50 of 1954) 

R Jethmalanı, Kumar M. Mehta and Mrs. Jethmalanı, Advocates and F B Dada- 
Advocate of M/s. F B. Dadachanı & Go. for Appellants (In. Cr.As. Nos 51-52 -of 
chanjt, 1954). a ‘ $ 

K G. Kandalawala, HR. Khanna, BA Panda, R. H. Dhsbar and S. P. Nayar, 
Advocates for Respondent (In all the Appeals). 





GR. Appeal dismissed, 
[SUPREME CouRr.J , e h 

_ KN. Wanchoo, C F, RS Bachawat, Mohanlal Maganlal 'Thakkar v. 

FM Shelat, G K Mitter and State of Gujarat. 

GA Vadıalıngam, FF. Cr.A No. 105 of 1965. 


15th December, 1957. 


Penal Code (XLV of 1860), sections 302, 436, 334, read with 149—Criminal 
Procedure Code, (V of 1898), section 476—Penal Code (XLV of 1860), sections 205, 467, 
468 read with 113—Constitu'ion of Inha (1950), Article 134 (1) (c), and Article 133(1) 
(c)—Prevention of Corruption Act (II of 1947); section 6 (1). 


After discussing Halsburys Laws of England (3rd Ed) Volume 22, 
742-743; (1891) 1 QB 734, (1877) 3 G.PD 67; (18829 QBD 621; 
(1993) 1 KB. 547; (1879) 27 WR 759, 60,1.A. 76; 1958SGR. 1007; 
1947 FOR 180; 1949 FOR 842; (1961) 3 SCR 754; 1950SCR. 
799; (1954) 7 SOR 784; (1966) 3 SCG.R 198 and 1952 SCR 28, AIR. 
1960 All 728; the Court held * The aforesaid discussion leads to the conclusion that 
when the Magistrate ordered the filing of the complaint against the appellant, the 
partizs to that controversy were the State and the applicant and the 
controversy between them was whether the appellant had committed offence 
charged against him in thet complaint The appeal filed by the appellant 
before the Additional Sessions Judge was against the order filing the 
complaint, the controversy therein raised being whether the Magistrate 
was justified in filing it, that ıs to say, whether it was expedient ın the interest 
of justice and for the purpose of eradicating the evil of false evidence in a judicial 
proceeding before the Court. The controversies in the two proceedings were thus 
distinct though the parties were the same. When the Additional Sessions Judge held 
that the complaint was justified in respect of the offence under section 205 read with 


8 


section 114 and, was not justified inrespect of the other offences his judgment in 
the absence of a revision by the State against it finally disposed of that part of the: 
controversy, ie, that the complaint'in respect of offences, under sections 467 and 
468 read with section 114 was not justified When the appellant filed revision in 
respect of the complaint for the remaining offence. under section 205 read with 
section 114 was not justified. When the appellant filed revision ın respect of the 
complaint for the, remaining offence under section 205 read with section 114 the 
Single Judge of the High Court dismissed that revision Hus order of dismissal 
disposed of that controversy between the parties and the proceeding regarding that 
question as to whether the complaint ın that regard was justified or not was finally 
decided The finality of that order was not to be judged by co-relating that order 
with the controversy ın the complaint, wz, whether the appellant had com- 
mitted the offence charged against him therein. The fact that the controversy 
still remained alive ıs irrelevant. It must consequently be held that the order passed 
by the High Court in the revision filed by the appellant was a final order within the 
meaning of Article 134 (1) (e). ao e ; f 


Even so, the next question ıs whether this waş a casç where the High Court, 
could have granted the certificate In Haripada Dev v. The State of West Bengal, 
(1956) SCR 639: (1956) 2 M L J (S.C) 65: (1956) S GJ. 701. AIR.1956S C. 
757; it was held that the High Court had no jurisdiction to grant a certificate under 
Article 134 (1) (c) on a mere question of fact In Babu v State of Uttar Pradesh, 
(1965)2SCR 771 “(1966)1SGJ 287 : (1966) MLJ (Crl)215 AIR 1965 
SC 1467 sit was ,again observed that the Constitution does not confer ordinary 
criminal jurisdiction on this Court except in cases covered by clauses (a) and: (b) of 
Article 134 which provides for appeals as of mght ‘The High Court before ıt certi- 
fies the case ın cases Hot covered by clauses (a)'and (b) of Article 134 must be sat s- 
fied that ıt involves some substantial question of law or principle. Only. a case 
involving something more than mere.appreciation of evidence is contemplated by 
the Constitution for the grant ofa certificate under Article 134 (1) (c) which alone 
apples ın thiscase The question ın the revision application before the High Court 
was whéther the Magistrate was right ın his conclusion that offences referred to in 
section 195 (1) (8) or (c) of the Code of Criminal Procedure appeared to have been 
committed in or ın relation to a proceeding ın his Court and that ıt was expedient ın 
the interest of justice to file a complaint Obviously, this 1s a question of fact and 
involves no substantial question of law or principle. It seems that the certificate 
was issued because ıt appeared as if the S ngle Judge ın the language ın which he 
passed, his order meant that the High Court as a matter of law would never exer- 
cise its revisional jurisdiction ın such cases. The order, however, cannot mean that 
the High Court cannot entertain and decide revision applications ın respect of orders 
passed under section 476 ofthe Code of Criminal Procedure. What the Single 
Judge presumably meant was that the question being one of fact only, the High 
Court would not interfere patticularly where there ıs a concurrent finding both of 
the Magistrate and the Sessions Judge in appeal The question being one of facts 
only and there being no substantial question of law or principle the High Court 
was not competent to certify the case under Article 134,(1) 16) 


N. N. Keswani, Advocate, for! Appellant. 
G. L. Sanghi and S. P. Nayar, Advocates, for Respondent. 
G.R. Appeal dismissed. 


£ 
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İSUPREME Covurt.] 


K. N. Wanchoo, C.F. ‘ ‘ O. N. Mohindroo v. 
R. S. Bachawat, g The Bar Councıl of Delhi. 
F M. Shelat, G.A. No. 240 of 1967. 
G. K Mitter and 2 
C. A. Vardialingam, 77. 1 
8th January, ‘1968. s: 


Advocates Act (XXV of 1961) (hereinafter called the Act), sections 35 \3) (e), 37 
and 38 of the Act—Article 138(2), Last I Entries 77 and.78 and List IT Entry 26 of the Consti. 
tution of India (1950)—Artzcles 136 and 145 (1) (b) of the Constitution—Powers and Juris- 
diction of the High Courts and the Supreme Court—-Government of India Act, 1935—Order 
5, rule 7 of the Supreme Court Rules. 

: ; 


Thus, so far as the constitution and organisation of the Supreme Court and 
the High Courts are concerned, the powers is with Parliament, As regards the 
otHer Courts, Entry 3 of List II confers such a power on the State Legislatures, 
As regards jurisdiction and powers, it is Parliament which can deal with the juris- 
dıctıon and powers, of the Supreme Court and the admıralty jurisdiction. Parlia- 
ment can confer jurisdiction and powers on all Courts in matters set out in List I 
and List III where it has passed any laws. But under the power given to ıt under 
Entry 3 in List II, a State Legislature can confer Jurisdiction and powers on any 
of the Courts except the Supreme Court in respect of any statute whether enacted 
by it or by Parliament except where a Central Act dealing with matters in Lists I 
and ITI otherwise provides. That these entries contemplates such a scheme was 
brought out'ın State of Bombay-v: Narothamdas, (1951) SC J. 103: (1951) S C.R.51 
where ıt was contended that the Bombay City Civil Court Act, (XL of 1948) 
constituting the said Civil Court as an additional Court was ultra vires 
the Provincial Legislature as it conferred juridiction on the new Court not only 
in respect of matters in List II of the Seventh Schedule of the Government of India 
Act, 1935 but also ın regard to matters in List I such as promissory notes ın Item 8 
of List I. ; 

The power to legislate ın regard to persons entitled to practıce 
Supreme Court and the Hıgh Courts ıs thus excluded from Entry 26 Li Li 
and 1s made the exclusive field for legislation by Parliament only (Re: Lily Isabel 
Thoms, (1964) 6S CR 229 at 236; AIR. 1964 SC 855), and also Durgeshwar v. 
Secretary, Bar Council, Allahabad, AIR 1954 All. 728 Barring those entitled to 
practise in the Supreme Court, and the High Courts, the Hıgh Courts, the power 
to legislate with respect to the rest of the practitioners would still seem to be 
retained under Entry 26 of List IIT. To what extent the power to legislate in 
regard to the legal profession still remains within the field of Entry 26 is not the 
question at present before us and therefore it 1s not necessary to go into itin this 


appeal. è & 


Section 38 confers no doubt a right of an appeal on a person aggrieved by an 
order passed under sections 36 and 37 and the appellant does not have to obtain 
any Special Leave under Article 136, But the fact that under rule 7 the appeal is 
placed for preliminary hearing and 1s liable to be disposed of at that stage does not 
mean that the content of the right of appeal under section 38 isin any way curtailed 
as the party filing the appeal has to be heard on all points raised by him therein. 
There 1s, therefore, no substance in the argument that rule 7 contravenes section 38 
and is therefore ultra wires the section. On the express terms of Article 145 (1) (3), 
the rule 1s within the rule-making power of this Court as it merely lays down how 
and ın what manner an appeal filed under section 38 1s to be dealt with and does 
not deal with or affect the right of appeal. The validity of the rule cannot, there- 
fore, be impeached. The decision in Prem Chand Garg v. Excise Commissioner 
(1963) 1 SCR (Supp ) 885: AIR. 1963 S C. 996; cannot assıst the appellant. 
In that decision rule 12 of Order 35 of the Supreme Court Rules was declared 
void in so far as it related to the furnishing of security on the ground that the right 
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to move the Supreme Court under Artıcle 32 was absolute and the rule by provid- 
ing security for costs ımpaıred such an absolute right. Furnishing of security ın 
the case of persons without means to do so would obviously obstruct such persons 
from vindicating their rights under Article 32 and would, therefore, curtail the 
right under that Article. That obviously is not so ın the case of the rule with which 
we are concerned in this appeal. The contention, therefore, thatrule 7 curtails 
the rıght of appeal under section 38 or contravenes that section must be, rejected. 


Appellant in person: See 
Avadh Behan, Advocate, for Respondents Nos. 1 and 2. 
> P. Ram Reddy, Senior Advocate, (4. V. Rangam, Advocate with hım), for 
Respondent No. 3. ` ` = 


Purshottam Trıkamdas, Senior Advocate, (1. N. Shroff, Advocate with him), for 
Respondent No. 4.¢ . 


' Purshottam , Trkamdas, Senior Advocate, (S. P. Nayar, Advocate with him), 
for Respondent No. 5. i 


S 
U 





G. R. ton Appeal dismissed. 
[Supreme Court.] ae 
, F.G. Shah, Delhi Motor Company v. 
V. Remaswamı and ' U. A. Basrurkar 
V. Bhargava, FF. , G.A. No. 495 of 1965. 


Bih January, 1968. l 


Delhı'and Ajmer Merwara Rent Control Act (XIX of 1947)— Transfer of Property 
Act (I Vof 1882), sections 106, 107 and 53-A, Specific Reltef Act (Lof 1877), section 27-A. 


These. circumstances, however, are immaterial, because we have already 
indicated earlier our finding that this lease was at least for a minimum period of 
15 months and consequently, section 107 of the Transfer of Property Act (IV of 1882) 
becomes applicable irrespective of the question whether it was a lease from month 
to month or from year to year. The High Court was, therefore, quite correct in 
holding that on the basis of this lease the reliefs claimed by the firm could not be 
granted to ıt. 


In our opinion, this argument proceeds on an incorrect interpretation of 
section 53-A, because that section is only meant to bring about a bar against enforce- 
ment of rights by a lessor in respect of property of which the lessee had already taken 
possession, but does not give any right to the lessee to claim possession or to claim 
any other rights on the basis of an unregistered lease. Section 53-A of the Transfer 
of Property Act is only available as a defence to a lessee and not as conferring a 
right on the basis of which the lessee can clam nights against the lessor. This 
interpretation of section 53-A was clearly laid down by their Lordships of the Privy 
Council in Probodk Kumar Das v. Dantmara Tea Company Lid. LR 66 LA. 
293 : (1940) 1 M LJ. 75: A.I.R. 1940 PC. 1. 


In this connection, it1s significant to note that under sect on 53-A of the Transfer 
of Property Act, a transferor 1s barred from interfering with the rights of the trans- 
feree, even if the transferee gets possession of any part of the property sought to be 
transferred by the unregistered document of transfer. That section specifically uses 
the expression “ taken possession of the property or any part thereof,” whereas the 
words used in section 27-A of the Specific Relief Act are: “ taken possession of the 
property.” The omission of thewords “any part thereof” ın section 27-A of the Specific 
Relief Act when compared with the provision in section 53-A of the Transfer of 
Property Actclearly brings out the position that the former section 1s only applicable 
when possession of the entire property, which is the subject-matter of the contract, 
has been taken, possession of while the latter section is made applicable even if 
the lessee takes possession of any part of the property. Consequently, on the facts 
of the present case, the firm could not claim specific performance of the contract 


/ = 
under section 27-A of the Specific,Relief Act, even if such a claim had been put 
forward in the plaint. This-alternative contention also, therefore, fails. , 
Rameshwar Dayal ana A. D. Mathur, Advocates, for'Appellants. > - 


Veda Vyasa, Senior Advocate, (K.K. Fain and H. K. Puri, Advocates, with him), 
for Respondent No. 6. 


Abou ve f 


, G.R. to -e , Appeal dismissed. 
à £ p” N à fa ! 
[Supreme COURT.) eo, 
F.C Shah, and i : NM Nıngawa v. 
V. Ramaswamı, JJ. © + Byrappa Shiddappa Hıreknrabar. 


17th January, 1968, * torpis C.A. No. 586 of 1965. 


Limitation Act (IX of 1908), Articles gt and 95—Contract Act (IX of 1872), 
section 16 (3)— Evidence Act (I of 1872), section 111—Burden of proof regarding exercise 
of undue influence. 


Section 16 (3) of the Indian Contract Act says that where a person who is in 
a position to dominate the will of another enters into a transaction with him which 
appears, on the face of ıt or on the evidence adduced, to be unconscionable, the 
burden of proving that such, transaction was not induced by undue influence, shall 
lie upon the person ın a position to dominate the will of another. l : 

On behalf of the appellant Mr..K. R. Chaudhuri presented the argument 
that the appellant continued to be under the undue influence of her husband tıll 
the date of his death and the three years’ period under Article 91 should therefore 
be taken to run not when the appellant had knowledge of the true nature of the 
gift deed but from the date when she escaped the influence of her husband by whose 
will she was dominated. It 1s not possible to accept this argument in view of the 
express language of Article 91 of the Limitation Act which provides that the three 

ars’ period runs from the date when the plaintiff came to know the facts entitl- 
ing her to have the instrument cancelled or set aside. This view is borne out by the 
decision of the Judicial Committee in Someshwar Dutt v. Tirbhawan. Dutt, LR (1934) 
61 I.A. 224:67MLJ.7: AIR. 1934 PC. 130, in which ıt was held that the 
lımitatıon of a suit to set aside a deed of gift on the ground that ıt was obtained by 
undue influence was governed by Article 91 of the Indian Limitation Act, and the 
three years’ period runs from the date when the plaintiffdiscovered the true nature 
of the deed, end not from the date when he escaped from the influence by which 
he alleged that he was dominated 


K. R Ghaudhur, Advocate, for Appellant. 
Naumt Lal, Advocate, for Respondents. : 


GR a, Appeal allowed. 

- [Supreme CouRT) 
M Hıdayatullak, Laxman Sıddappa Naik p. 
S M Sikri and Kattımanı Chandappa Jampanna. 
K.S Hegde, FF G.A. No. 1303 of 1967. 


19th JFanuury, 1968. , 


Representation of People Act (XLIIT of 1950), section 116-A—Scheduled Tribes specified 
in Part VIII, Para 2 of the Constitution (Schedule Tribes) Order, 1950— States Re-organı- 
sation Act (XXXVII of 1956) —Constıtutıon of India (1950), Articles 332 and 342. 


It has been pointed out in this Court, in the cases to which we have referred > 
(1966) SCR (Supp ) 387, B. Basavalıngappa v. D Hunıchınnappa, (1965)2 SCJ. 
153. (1965) ISOR 316 AJR 1965SCG 1269; BhayaLalv. Harikishan Singh, 
(1966) 2 SCJ 77: (1965)2SGR 877: AIR 1965S C 1557; that one must 
accept the Presidential Order. The Presidential Order shows that Naikdas or 
Nayakas are to be found not only ın the districts of Mysore but also ın Maharashtra 
and Rajasthan. This tribal community is, therefore, quite wide-spread and it 
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is not possible to say that there was no Nayaka in the district to which the appel- 
lant belonged. Even if he was the solitary Nayaka he would be covered by the 
Presidential Order and would be entitled to stand for the reserved seat for the 
tribal communities ‘mentioned in the Presidential Order. He claimed to be a 
Nayaka and this claim was upheld by the Returning Officer. It is significant 
that he was not an independent candidate but one chosen by a party. This party 
would ‘not have been easily imposed upon and would have taken care to select the 
right person forthe seat. There were two others who also came forward as 
Nayakas. In these circumstances the learned Judge was inerror in attempting 
to establish that the tribal community mentioned as Nayakas was not to be found 
in this area and that only Naikdas were found and as the appellant did not claim 
to be a Naikda he must be held to be disentitled to be chosen to fill this seat for 
the tribal communities. A heavy. burden obviously lay upon the election peti- 
tione to’. displace his claim by evidence. He did not even lead prima face 
évidence'and therefore the claim cannot be said to'have been negatived. 


_. An election is something which cannot be readily set aside. There must be 
proof 4nd convincing proof that a person is not properly chosen to fill a particular 
seat. `, Mere suspicion or surmise is not sufficient after the Returning Officer accepts 
a candidature and the candidate is chosen in the election. Once a community 
has gone to the polls and the voters have exercised their franchise it is necessary 
for an election petitioner to show that the candidate is not entitled to the seat. 
In other words, the burden originally lies on the election petitioner and he cannot 
succeed unless he discharges that burden. The High Court recognized that there 
was no evidence in the: case but went into the matter from a different angle and 
attempted to contradict the Presidential Order which it was not entitled to do. 


S. S' Javal and M Veerappa, Advocates, for Appellant. 
R. Gopalakrishnan, Advocate, for Respondent No. 1. t 





GR. Appeal allowed. 

[Supreme COURT.) . . 

M. Hıdayatullah and  '" Sri State of U. P. v. 
K. S. Hegde, FJ. k Maharaj Narain. 

30th January, 1968. ' Crl, A. No. 122 of 1965. 


Lumation Act, 1908 (IX of 1908), section 12 (2)—JItem 157, First Schedule—Mean- 
ang of words ‘* Tıme requisite”? 


It must be remembered that sub-section (2) of section 12 enlarges the period 
of limitation prescribed under Entry 157 of Schedule I. That section permits the 
appellant to deduct from the time taken for filing the appeal, the time required 
for obtaining the copy of the order appealed from and not any lesser period which 
might have been occupied if the application for copy had been filed at some other 
date. That section lays no obligation on the appellant to be prompt ın his applı- 
cation for a copy of the order. A plain reading of section 12 (2) shows that in 
computing the period of limitation prescribed for an appeal, the day on which the 
judgment or order complained of was pronounced and the time taken by the Court 
to make available the copy applied for, have to be excluded. There 1s no justifi- 
cation for restricting the scope of that provision. 


In other words, what their Lordships said was that any delay due to the default 
of the Pleader of the appellant cannot be deducted. There can be no question of 
any default if the steps taken by the appellant are in accordance with law. Hence, 
the above quoted observations of the Judicial Committee can have no application 
to the point under consideration. Mathala v. Sher Mohammad, A.IR 1935 Lah. 
682; Pramatha Nath Roy v William Arthur, Lec, LR. (1922) 49 IA 307: 43 M.LJ. 
765 ; F. N. Surty v. T. S. Chettyar, L R. (1928) 55 I.A 161 : 54 M.LJ. 696. 


Preponderance of the judicial opinion is in favour of the conclusion reached by 
us earlier. The leading case on the subject is the decision of the Full Bench of the 
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Madras High Court in Thirumala Reddı v. Anavema Reddi, (1933) I.L R. 57 Mad. 
560 : (1933) 66 M.LJ 687: AIR. 1934 Mad 306 ; wherein the Court laid down 
thatin section 12 the words “ time requisite for obtaining acopy ofthe decree’ 
mean the time beyond the party’s contro! occupied in obtaining the copy which 
is filed with the memorandum of appeal and not an ideal lesser period which might 
have been occupied if the application for the copy has been filed on some other 
date. This decision was followed by the Travancore-Cochin High Court in 
Kunju Kesavan v. M M Philp, AIR 1953 T.Q 552; by the Allahabad High 
Court in State v Kashi Prasad, AI R 1950 All 486; and by the Madhya Pradesh 
High Court ın K. U Singh v. M.R Kachh, A.I.R. 1960 M.P. 140. 


From the above discussion ıt follows that the decision under appeal does not 
lay down the law correctly But yet we are of the opinion that this ıs not a fit case 
to interfere with the order of the High Court dismissing the appeal ‘The 
respondents were acquitted by the assistant sessions Judge, Farrukhabad on 10th 
November, 1962 We were informed by learned Counsel for the State that this 
appeal was brought to this Court mainly with a view to settle an important question 
of law, and under instructions from the State Government he told us that he docs 
not press the appeal on merits Accordingly this appeal is dismissed. 


O. P. Rana, Advocate, for Appellant. 
J. P. Goyal and Sobhag Mal Fain, Advocates, for Respondents. 
G.R. 





Appeal dism`ssed. 


J.C Shah and Kt N. Rm. Thenappa Chettiar v. 
V Ramaswam FF. N. S. Kr. Karuppan Chettiar. 
31st January, 1968. G A. No. 355 of 1965. 


A Scheme in respect of a trust and for an account of the Management of a trusi— 
Can a contributary to a trust be a Court trustee 


In our opinion, the High Court was rightin reaching the finding that the 
plaintiffs have failea to establish that they were the joint founders of the trust or that 
they were entitled in turns to management ın proportion to their contributions. 


It 1s not a correct proposition of law to state that every donor contributting 
at the time of foundation of a trust becomes a founder of the trust. It may be 
that in a particular case all the contributors of a trust fund become the founders of 
the trust itself, but the question when a contributor would become in law a joint 
founder of the trust would depend not merely upon the fact of his contribution but 
also upon the surrounding circumstances proved in the particular case and the 
subsequent conduct of the parties In the matter of the Endowed Schools Act, 18€9 ; 
and in the matter of the St. Leonard, Shoreditch, Parochial Schools LR (1884) 10 AC. 
304; it was held by the House of Lords that where a charity 1s established by subscrip- 
tions the original subscribers alone are the founders, and the later bencfactions are 
on the footing of the original foundation. 


As we have already Stated, the appellants have failed to prove that all the 
contributories were the joint founders of the trust and that they were all in turns 
entitled to management ın proportion to the amounts that they hrd contributed. 
On the other hand, the evidence makes ıt quite clear that the contributories agreed 
to leave the management of the trust solely in the hands of the senior Chockalingam 
and subsequently of defendant No. 2. We are accordingly of the opinion that 
N. C. Chatterjee has been unable to make good his argument on this aspect of the 
ease. 


In the Present case the appellants being contributors to the trust are intel ested 
in the proper administration of the trust and, in our opinion, they have a sufficient 
right to bring a suit in a Civil Court in case there is mismanagement or breach of 
trust on the part of the managing trustee and for framing of a scheme. 


M—N RG 
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N. C. Chatierjee, Senior Advocate (R. Thiagarajan, Advocate for R. Ganapathy 
Iyer, Advocate with hım), for Appellants. 


K. Gopalachart and R Gopalakrishnan, Advocates, for Respondents. 


G.R. ——— Appeal dismissed. 
[SUPREME COURT.J 

K. N. Wanchoo, C.F. The South Bihar Sugar Mills Ltd. v. 

R S Bachawat, t Union of India etc. 

J. M Shelat and G.As. Nos. 289-311 of 1965 and 999 to 

G. A Vamdıalıngam, FF. 1001 of 1967. and 

5th February, 1968. W.P. No. 212 of 1966. 


Central Excise and Salt Act (I of 1944), Item 14-H in Schedule I—Excise Rules 
(1944) Rule 8 (1). 

The Act charges duty on manufacture of goods The word “ manufacture ” 
implies a change but every change ın the raw material ıs not manufacture. There 
must be such a transformation that a new and different article must emerge having 
a distinctive name, character or use. The duty 1s levied on goods. As the Act 
does not define goods, the legislature must be taken to have used that word in its 
ordinary, dictionary meaning. The dictionary meaning 1s that to become goods 
ıt must be something which can ordinarily come to the market to be bought and 
sold and is known to the market. That it would be such an article which would 
attract the Act was brought out in Union of India v. Delh Cloth and General Mulls 
bid..(1963) 1 S.G.R. (Supp.) 586 : A.I.R, 1963 S.C. 791. 

In our view, the gas generated by these concerns 1s kiln gas and not carbon 
dioxide as known to the trade, 7 e., to those who deal in ıt or who use it. The kiln 
gas in question therefore 1s neither carbon dioxide nor compressed carbon dioxide 
known as such to the commercial community and therefore cannot attract Item 14-H 
in the First Schedule. In this view ıt ıs not necessary for us to consider certain 
other contentions raised by the appellants and the petitioners ın the writ petition. 

In the result, the appeals and the Writ petition must be allowed and the orders 
passed by the High Court in the appeals must be set aside. We hold that the 
demand notices served on these concerns are illegal and must be quashed. The 
respondents in these appeals as also in the Writ petition will pay costs to the appel- 
lants and the petitioner in the Writ petition. The costs will be one hearing fee 
for the appeals and a separate set of costs in respect of the Writ petition. 

S. V. Gupte, Senior Advocate (Rameshwar Nath and Mahınder Narain, Advocates 
of M emi Naran & Go., with him), for Appellants (In C.As. Nos. 289-311 
of 1965). 


Rameshwar Nath and Mahınder Naram, Advocates of M/s. Rajender Naran& Co. 
for Appellants (In C As. No. 999 of 1967). 

S. Sorah and D S Dang, Advocates, and Ravinder Narain, Advocate of M/s. 
J. B. Dadachanp & Co for Appellants, (In C.As. No. 1000 of 1967). 

S. V. Gupte, Senior Advocate (K. K. Fam, Advocate , with him), for Appellants 
(In G.A. No. 1001 of 1967). 

N. A. Palkhwala Senior Advocate (F. N Kaka and O. P. Malhotra, Advocates; 
and 0. C. Mathur and Ravınder Naram, Advocates of M/s. F. B. Dadachayı & Co.; 
wıth him), for Petitioner (In W.P. No 212 of 1966) 

C. K. Daphiary, Attorney-General for India and B. Sen Semior Advocate (R. H. 
Dhebar and S. P. Nayar, Advocates, with them), for Respondents (In W.P No. 212 
of 1966) : and the Respondents (In C. As. Nos. 289 to 311 of 1965) 

C. K. Daphtary, Attorney-General for India (R. H Dhebar, Advocate with him), 
for Respondents (In C.As. Nos. 999, 1000 and 1001 of 1967). 

N. A. Palkhwala, Senior Advocate (O.C. Mathur and Ravinder Naram, Advocates 
of M/s. J B. Dadachanjı & Co., with him), for Intervener (In C.As. Nos. 289 to 
311 of 1965). 

G.R. 





Appeals allowed. 
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A. Alagırıswamı, F. Ponnumuthu v. 
7th December, 1967. Krishnzn Nadar. 


Cr.A. No 835 of 1965. 


Penal Code (XLV of 1860), section 378—-Theft—Purchaser of property from 
plamiıf in a suit—Delwery warrant and attakshı proving the possession o If plaintiff—Presump- 


tion of ofisial acts being regularly and correctly berformed—Complaint at the instance of 
purchaser—Sustainable, 


Evidence Act (I of 1872), section 114, Illustration E—Publie records— Maıntaıned 


w the ordinary course—Offizial acts regularly and correctly performed—Presumption— 
Delwery warrant and attaksha—Possession—Presumption 


In regard to public records which are maintained with regularity ın the 
ordinary course of routine they must be presumed to show official acts regularly and 
correctly performed until the contrary 1s proved. 


Where the delivery warrant and attakshi clearly 1ecıted that the plaintiff took 
possession of the property from the judgment-debtor and put the decree-holder ın 
possession of the same, the plaintiff would be in possession of the property until the 
contrary was established. If possession had not been delivered through Court 
then of course 1t would be different matter, 


The purchaser from such a plaintiff would be entitled to maintain a complaint 
against the defendants ın regard to an offence of theft commıtted against the pro- 
perty in his hands. The fact that the defendants were still litigating about their 
rights in the appellate Court would not show that either they had right to possession 
or that there was no criminal intent on their part. 

On the facts, the offence of plucking fruits from the purchaser’s lands was how- 
ever not proved and hence the complaint was liable to be thrown out 

S. Padmanabhan, for Appellant, 

K. Swamidurar, for Respondents. 


Calwin Jacob for Public Prosecutor on behalf of State. 





V.S. Appeal dısmıssed. 
T., Venkatadri, F. Subbammal v. 
8th January, 1968. State of Madras. 


W.P.No. 2376 of 1965. 


Land Acquisition Act (I of 1894), section 6—Compensation for acquisition—No amount 
paid by the State—Payment by persons for whose benefit lands were acquired—Proceedings 
liable to be quashed as without jurisdiction. 


Where the Government did not contribute any amount towards the compensa- 
tion for the lands acquired but the persons for wkose benefit the lands were sought 
to be acquired pa'd the entire compensation amount, the declaration issued by the 
Government under sect.on 6 (1) of the Act has to be set aside as one made without 
jurisdiction, since the procedure as to the acquisition of lands had not been followed 
strictly and since ıt ıs a colourable exercise of the power. 


Ponnaıa v. Secretary of State for India, 51 MLJ 378 and Syed Dilawar Hussain v. 
Gellector of Madras, (1955) M W.N. 285, referred. 


V. Vedantacharı for T L Nagaraja Rao, for Petitioner. 
Assistant Government Pleader on behalf of Respondents. 


V.S, Petition allowed. 


M—NRG 
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K Srınvasan, İ 
Sth February, 1968. AM 
Cuil Procedure Code (V of 1908), section 64—Le eo ee 
wil Procedure ode |Y 2 , Section 64—Lease in favour of three pe 
representatives of judgment-debior during pendency of Ke deki F rs i of 7. e 
One of the lessees purchasing the property m Court auction—Surt by such purchaser against 
other lessees for possesson—Rıght of purchaser to khas possess.0a— Whether other lessees 
entitled to be ır possession as cultıvatıng tenants—Whether purchaser estopped 
The execution of the lease, which 1s a transfei of a right in 
perty, by the yudgment-debtor during the pendency of 2 me x sap KN OR 
uneouboc the uae of ao affecting the rights flowing fiom the siach 
ment, that 1s to say, the rights of the auction-purchaser dl i 
Civil Procedure Code. R 1s void under section 64, 
The fact that the plaintiff was at that tıme a joint lessee cannot effect 
which he subsequently secured as the auction-puichaser The ie aa 
in law he had no rights in the property on the foot of the lease and he must be 
regarded as a stranger ın so far as his purchase at the Court auction comes to be 
considered The argument that the plaintiff ıs estopped because he was a joint 
lessee 1s not sound for when the statute declares a particular trensaction to be a a 
person who was a party to that transaction cannot for that reason alonc be prevented 
from working out other rights than those flowing from the invzlid lezse 
Held, the appellant was rightly held not to be entitled to resist auction pur- 
chasers’ claim to possession P 
(1992) LR 29 TA 9 12 ML 73. ILR 29 
AIR 1936 All J Gel 154 (PC), 
ILR (1965) 1 All 99, ILR (1955) Nag 607, and 
Mad 770; 54M LJ 445, referred to. > , and TLR (1928) 5! 
S Palanıswamy, for Appellant 
Sethuratnam, for Respondents. 


SVJ. ——— Second Appeal dısmıssed 
No leave. 

Krishnaswamy Reddy, f Ramanuja Naidu J 
lst March, 19€8 Cri RC No 488 of 1966 


Penal Code (XLV of 1860), section 378—Theft—Defence of taking under a 
bona fide claım—Rwal purchasers of same property—Lessee ın possession—Crops raised b 
lessee—Removal of crops by one purchaser—Bona fide claim to prop:riy—Sustamabıbiy y 

The lands ın the possession of the lessee was first sold to the petitioners but the 
sale deed was not registered The same land was sold to another by a subsequent 
sale deed which was registered The first sale deed was then rogıstcıcd on the 
application of the petitioners. The lessee who was continuing ın posse ssion had 
raised crops The petitioners trespassed into the land, cut and ca11icd away the 
crops. The question 1s whether the petitioners would be entitled to 2 bona fide 
claim of right to the properties. 

Held, on the facts that the lessee had 12ised the crops, tha i 
fully aware of it and that they had not made out 2 case ae to hi e ratsa 
to the crops raised by the lessee of the original owner, the bona fide claim of r1 ht 
cannot be sustained. s 

The bona fide claim of right can be asserted between two rival claiments It1s 
probable that such a claim can be made by two rival purchasers of property Where 
there 1s no such claim put forward but 2 trespass alleged against the lcssec who 1s 
lawfully in possession and the lessee had raised crops thereon, the rc moval of the 
crops by the petitioners-purchasers cannot be sustained on the basis of the bona fide 


claim to property. 


K Ramcswamy, for Petitioners 
Assistant Public Prosecutor on behalf of State. 


V.S. ———— Reoision Petition dismissed, 


© Veeraswamy and Perumal Naickér 7. 
Ramaprasada Rao, FF T. Ramaswamy Kone. 
26th September, 1967. L.P A No. 97.0f 1963. 


Transfer of Property Act (IV of 1882), section 3—Immovable properiy— Attached to the 
earth—Oul Engine fitted to earth—Movable or immovable. 


For a chattel to become part of immovable property and to be regarded as 
such property, ıt must become attached to the immovable property as permanently 
as a building or a tree 1s attached to the earth. Tf, in the nature of things, the pro~- 
perty 1s a movable property and for its beneficial use or enjoyment, ıt 1s necessary 
to ımbed ıt or fix ıt on earth, though permanently, that 1s when ıt 1s ın use, ıt should 
not be regarded as immovable property for that reason. 


Whether the attachment of an oil engine to earth, though it is undoubtedly a 
fixture, 1s for the beneficial enjoyment of the engine itself and ın order to use the 
engine it has to be attached to the earth and the attachment lasts only so long as 
the engine ıs used and when ıt is not used, ıt can be detached and shifted to some- 
other place, the attachment in such a case, does not make the engine part of the land 
and as immovable property. : 


A Sundaram Iyer and J R. Mam, for Appellant. 


N. Ramachandran, T. Sıvamani, N. Krishna Mira and V. Narayanaswami, 
for Respondent 1. 


Government Pleader on behalf of Respondent 2. 


VS. Appeal dismissed. 
r 

Ramakrishnan, F. Trustees of Mariamman Temple, 

26th June, 1968. Salem Town v. The Director of Settlements. 


W P. No. 4103 of 1965. 

Madras Estates Abolition and Conversion into Ryotwari Act (XXVI of 1948)—Assistant 

SettlementOfficer granting patta to a pariy—Revıston to Director of Settlement against the order— 

Assistant Settlement Officer, who had passed the original order, became Director of Setilement— 
Disposal of revision by that Director of Settlements— Whether proper. 


Constitution of India (1950), Article 226— Order passed by an officer—Revisron against 
that order—Dısposal of the revision bythe same person, who passed the original order, though in a 
Afferent capaciy—Improper—Oppoced to principles of natural justice. 


Held, ıt ıs clear that the situation besides involving a Gilbertain paradox, which 
should be strongly deprecated in matters of this kind, 1s also opposed to the prıncı- 
ples of natural justice. The power of revision being a statutory one, the officer 
exercising ıt should carefully see whether the order sought to be revised was passed 
by himself at an earlier stage, When he occupied a lower position in the official 
hierarchy and ıf that was the case, he should have taken steps to ensure that the 
matter was taken up for disposal by some other person Such a procedure has not 
been followed in this case. The order of the first respondent ıs clearly not main- 
tainable. ' 


T, S. Subramaniam, for Petitioner. 


J. Kanakaraj and K. Doraiswamı for 7. M. Ramachandran and R. Kulandaivelu 
for Respondents. 


S.V.J. Writ Petition allowed. 


M—NRG 
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Ramaprasada Rao, F. Ratna Gramani v Saradambal, 
3rd July, 1968. C R.P. No. 2150 of 1965. 


Cıvıl Procedure Code (V of 1908), sections 115,151 and Order 1, rule 1o—Partıtıon sut— 
Preliminary decree passed—Application for final decree filed—Petition to wmplead alténee— 
Delay in filing pehtton— Whether disentitles petitioner to implead—Orders necessary to render 
gustise—Furisdistion of Court to pass such orders—Interference ın revision. 


It ıs now well established that in a partition action there 1s no interdict as such 
against any proceeding being initiated by a party to the action to adjust equities 
which were not by then worked out to the satisfaction of all parties. It 1s not as if 
the party to a partition action or the Court 1s precluded or prevented from filing or 
from entertaining respectively any application even for the purpose of giving the 
redress to a party in matters referred to ın I L R. (1965) 1 Mad. 111. One such 
matter is the allocation of the share of the alienee which necessarily involves the 
consequential allocation of the share of the party with reference to the alienated 
property as well. Under these circumstances, it 1s very clear that this Court has 
jurisdiction to pass such incidental orders as are necessary to render justice and 
equitably distribute the suit properties between the parties who are entitled to the 
same. 


Held, that the application for securing the necessary directions and ın particular 
to implead the alinee 1s one to secure redress and ultimately for the adjustment of all 
the equities of the parties. Such being the scope of the application and ıt 1s not 
being denied that the alıenee is a necessary and proper party to be brought to Court 
for such adjustment of the equities, the mere delay in taking out this application 
cannot in any manner disentitle the petitioners to the legitimate relief to which they 
are entitled. Held, the lower Court did not exercise its jurisdiction properly in 
not allowing the petition and impleading the proposed party. 


I L.R. (1952) Mad. 173 (F.B.); ILR (1965) 1 Mad 111 and (1967) 1 S.C J. 
450, referred to. 


R. Sundravarddan, for Petitioners. 
R. Desikan for V. R. Bıksheswaran, for Respondents. 





S.V J. Revision allowed. 
Alagiriswamt, J. N.PS M Somasundram Chettiar v. 
6th Augusi, 1968. K.R.RM.S.SP. Chokalingam Chettiar, 


SA. No. 873 of 1964. 


Lumiutation—Adverse possession—Starting poni— Two brothers owning joint family 
propertzes—One of them insolvent and his share vests ın. Official Recetver—Sale by Official 
Receiver of insoluent’s share—Status of vendee Srom Official Recetver ın relation to rnsolvent’s 
brother and his sons—Whether equated to coparcener—Insolvent’s brother and his sons in posses- 
ston—Whether adverse —Vendee entitled to joint possesson—Sale of insolvent’s brother's share 
an Court auction on 16th January, 1950—Possession of insolvent’s brother's sons subsequent to 
16th January, 1950—Surt for possession by vendee’s vendee from Official Recewer within 12 
years from 16th January, 1950—Whether barred. 


Relying on the principles laid down in LLR. 45 Mad. 489: 
43 MLJ. 428: 43 M LJ. 569: ILR. 46 Mad. 54 (FB): 55 
M.LJ. 163: LLR. 51 Mad. 567: and ILR. 58 Mad. 126: 67 
M LJ. 486, ıt was held that the plaıntıff's vendor’s position 1s equated to that ofa 
coparcener entitled to joint possession along with defendants 1 to 4 till 16th January, 
1950. It was on 16th January, 1950 when their father’s share was sold in Court 
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auction and purchased by 5th defendant that defendents 1 to 4 ceased to be copar- 
ceners or entitled to any interest ın the suit property or any portion thereof It 1s 
therefore, only from that date that their possession 1s that of persons who are not 
ent:tled to be in possession and, therefore, their possession can be said to be adverse. 
As the present suit has been filed within 12 years of that date the sut ıs ın tme 
and the plaintiff is ent.tled to succeed ın obtaining possession of the property 


A Sundaram Iyer and S. V. Jayaram, for Appellant. 
S. Sttarama Iyer and S. Rajarama Iyer, for Respondents. 


S.V.J. Second Appeal allowed : 
No leave. 

eee 
Alagiriswamı, F. Reginald Daniel v Sarojam. 
gik August, 1968. GMA.No 2 of 1968. 


Guardian and Wards Act (VIII af 1890), sections 17, 19 and 25-—Application for custody 
of child of tender years by father under section 25—Child ın the custody of mother—Father 
hung with a mistress in his house—Whether entitled to custody of child—Relevant consideration 
Sor granting custody—Whether different considerations arise under section 25 from those of 
under sections 1'7 dnd 19. 


The fact that the appellant 1ll-treated the wife would not be a relevant consi- 
deration ın coming to the conclusion that he ıs not a proper person to have the 
custody of his child, nor can ıt. be said ın this case that the appellant bad permitted 
or allowed the other person to have the custody of the child and therefore, he 
should not be allowed to have the custody of his child. 


In considering the application under section 25, considerations cannot be 
different from those that apply in cases wherein sections 17 and 19 are involved. 


When an application under section 25 1s filed by a father, the only consıdera- 
tion would be whether the father ıs unfit to be a guardian of his minor child. If 
he 1s not unfit, no other consideration can arise. 


Held, on facts, that a person who 1s living with a mistress in his house can hardly 
be considered to be a person fit to have the custody of his child of tender years, and 
that ıt ıs better that the custody of the child continues to be with mother. ‘Orders as 
to custody of a child being always of a temporary nature those interested ın the minor 
are at liberty to apply to Court at any time for the change of the minor’s custody. 


27 MLJ go: ILR. 38 Mad (PC) 807; ILR 39 Mad 473: 28 M.LJ. 
442; AIR 1922 Bom 405, AIR 1941 Bom 103, 65 Cal.WN. 1138 and 
AJTI.R 1955 Mad 451, referred to. 


S. Padmanabhan, for Appellant. 
T. R. Ramachandran and T. R. Rajagopal, for Respondents. 
S.V J. Appeal dismissed. 
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Natesan, F 1 Chinna Kannu Goundar v. 

gtk August, 1968 g Hanumantha Goundar. 

. SA.No. 1401 of 1964. 

Transfer of Property Act (IV of 1882)—Redemption—Surt for—Usufructuary morigage 

and lease back—Whether form different transaction or part of same transaction depends upon 
facts and cırcumstances of the case—No document for lease back—Charge not created Sor rent 
due over the hypotheca—Mortgagee obaining decree against original mortgagor for arrears of 
rent—Assignment of equity of redemption by morigagor—Suit for redemption by the assignee— 

Whether assignee bound to pay arrears of rent. 


Tt 1s now well established that the question whether an usufructuary mortgage 
and a lease back by the mortgagee to the mortgagor form distinct transactions or 
together they form part of the same transaction, ıs one which depends upon the facts 
and circumstances of the case. If the circumstances reveal that, in leasing the pro- 
perty back to the mortgagor the mortgagee intended no more than to resort to a 
device or arrangement to secure payment of interest by the mortgagor on the mort- 
gage amount, the conclusion 1s that the lease is not a separate transaction but 1s 
really part of the mortgage transaction. If the circumstances of a particular case, 
where the mortgagee had leased back the mortgaged property to the mortgagor, 
warranted ıt would be a reasonable inference that ın leasing the property to the 
mortgagor the mortgagee intended to secure to himself the income from the mort- 
gaged property, to which he was entitled under the mortgage. The income would 
be paid to him by the mortgagor in the shape of rent. In substance ıt would 
represent interest on the mortgage money, but ıt cannot be held that in every case 
as part of the transaction, When the property which 1s usufructuarıly mortgaged 1s 
leased back to the mortgagor, the rent agreed 1s really interest and therefore mort- 
gage money and a charge on the property payable at redemption. 


Rents ordinarily due under a lease of the mortgaged property as such are not 
charge on the mortgage property. Unless a charge has been created for rent falling 
due over the hypotheca, ıt would be difficult to contend that, for redemption, arrears 
of rent must also be paid by the mortgagor, whatever the position may beif the act:on 
1s between the mortgagee and the original mortgagor, when the assignee of the 
equity of tedemption sues for redemptionone cannot find any equity ın mulcting 
the assignee with the rents which the usufructuary mortgagee had failed to realise 
from the original mortgagor and which are not a charge on the hypotheca. 


Held further, that the mortgagee has taken a decree against the original mort- 
gagor who has ceased to have interest in the mortgaged property prior to thé decree 
and prior to the suit for redemption ‘The rents due have become merged in, the ` 
decree which, by itself, does not create an enforceable charge. ‘The decree, therefore 
ıs not enforceable as such against the assignee of the equity of redemption. 


11 MLJ 186: ILR 20 All. gor; ILR. 32 All 612; ILR. 41 Mad. 
1043, AI.R. 1921 Mad. 183;-ATR 1924 PC 183, AIR. 1927 PC 82, A. 
IR 1940 Mad- 946; AIR. 1951 Bom 19, ATR. 1950 Mad 434; (1952) 2 
MLJ 675; AIR. 1661 Mad 378, and (1963) 1 MLJ. 171, referred to. `” 

T R. Ramachandran and V. T. Krishna Rao, for Appellant. 

C. Natarajan and A. Amırihalıngam, for Respondents. 7 

S.V J. j ? Second Appeal dismissed ; 


No leave. 
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[Supreme Courr.| 


K. N. Wanshoo, C.F., Virudhunagar Steel Rolling Mills Ltd. v. 
R S. Bachawat, Government of Madras. 
J M. Shelat, W.P. No. 38 of 1967. 


G. K. Mitter and 
G. A Vadıalıngam, 77. 
10th January, 1968. 


Industries (Development and Regulation) Act (LXV of 1951) (hereinafter referred 
to as Central Act), section 11—Madras Electricity (Taxation and Consumption) Act (IV of 
1962) (herewnafter referred to as the Madras Act), section 12—Principle of Res judrcata— 
Preliminary objections for not having filed appeal—Artrcle 14, of the Constitution. 


We are of opinion that the preliminary objection must prevail. It is urged on 
behalf of the petitioner that the decision in the case of Daryao, (1967) 1 S.C R. 574, 
shows that ıt was only when notice had been issued on a writ petition and it 1s decided 
on contest that the principle of res judicata would apply and a petitioner losing on 
such contest in the High Court would not be entitled to come to this Court 
under Article 32 of the Constitution. In this connection reference has been made 
to the observation at page 592, Where this Court observed that “if a writ petition 
filed by a party under Article 226 1s considered on the merits as a contested matter 
and 1s dismissed the decision thus pronounced would continue to bind the parties 
unless ıt is otherwise modified or reversed by appeal or other appropriate proceed- 
ings permissible under the Constitution * But ıt was later observed on that very 
page that ‘if the petition filed in the High Court under Article 226 is dismissed 
not on the merits but because of the laches of the party applying for the writ or 
because it is held that the party had an alternative remedy available to it, then the 
dismissal of the writ petition would not constitute a bar to a subsequent petition 
under Article 32 except in cases where and 1f the facts thus found by the High Court 
may themselves be relevant even under Article 32. If a writ petition is dismissed 
in imine and an order 1s pronounced in that behalf whether or not the dismissal would 
constitute a bar would depend upon the nature of the order. If the order is on 
the merits ıt would be a bar; if the petition is dismissed zn limine without passing 
a speaking order then such dismissal cannot be treated as creating a bar of 
res judicata ” 


R. Gopalakrishnan, for Petitioner. 
A. V. Rangam, for Respondent. 


G.R. — — Petition dismissed. 
[SUPREME CovrT.] 

1 J. C. Shak, TS. PL. P. Chidambaram Chettiar v. 
V. Ramaswamı and T.K B. Santanaramaswami Odayar. 
V. Bhargava, 77. G As. Nos. 54-65, 67 and 69-71 of 1963. 


10th January, 1968. 


Madras Estates Land Act (I of 1908)—Whether Tanjore Palace Estate is 
“an Estate.’ 


In our opinion the correct test to ascertain whether a land is domain or home- 
farm is that accepted by the Judicial Committee in Yerlagadda Malıkarjuna Prasad 
Nayadu v. Somayya, I.L.R 42 Mad 400 (P C), that is, whether it ıs land which a 
zamındar has cultivated himself and intends to retain as resumable for cultivation 
by himself even if from time to time he demises for a season. The Legislature 
did not use the words ‘domain or home-farm land’ without attaching to them a 
meaning; and it is reasonable to suppose that the legislature would attach to these 
words the meaning which would be given to them in ordinary English It seems 
to us that sub-cl. (b) (1) of the definition 1s intended to cover those lands 
which come obviousty within what would be appurtenant ta the landholder’s residence 
and kept for his enjoyment and use. The home-farm ıs land which the landlord 
cultivates himself, as distinct from land which he lets out to tenants to be farmed, 

M—NR ç 
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The first clause is, therefore meant to include and signify those lands which are in 
the ordinary sense of the word home-farm lands. The other clauses of the definition 
appear to deal with those lands which would not necessarily be regarded as home- 
farm lands ın the ordinary usage of the term; and with reference to those lands 
there is a proviso that lands purchased at a sale for arrears of revenue shall not be 
regarded as private lands unless cultivated directly by the landlord for the required 
period. It seems to us that the definition read as a whole indicates clearly that 
„the ordinary test for ‘ Private. land’ 1s the test of retention by the landholder for 
his personal use and cultivation. by him or under his personal supervision. No 
doubt, such lands may be let on short leases for the convenience of the landholder 
without losing their distinctive character, but-it is not the intention of the scheme 
of the Act to treat as private those lands with reference to which the only peculiarity 
is the fact that the landlord owns leases. There must, 1n our opinion, be something 
ın the evidence either by way of proof of direct cultivation or by some clear ındıca- 
tion of an intent to regard these lands as retained for the personal use of the land- 
holder and his establishment ın order to place those lands ın the special category 
of private lands ın which a tenant under the Act cannot acquire occupancy rights. 
In the present case there 1s no proof that the lands were ever directly cultivated 
by the landholder. Admittedly, soon after the grant of 1862 the estate came under 
the administration of Receivers, who always let out the lands to the tenants to be 
cultivated. i 


The argument was stressed on behalf of the appellant that leasing rights of the 
land were auctioned periodically But the High Court has observed that one and 
the same tenant continued to bid at the auction and there was evidence that tenants 
continued to cultivate the lands without break or change, and the fact that there 
‘were periodical auctions of the lease rights did not necessarily deprive the tenants 
of the occupancy rights which they were enjoying We accordingly hold that the 
appellant has not adduced sufficient evidence to rebut the presumption under 
section 185 of the Act that the lands in the inam village are not private lands and 
the argument of the appellant on this aspect of the case must be rejected. 


R. Kesava Iyengar, Senior,Advocate(R Thiagarajan and R. Ganapathy Iyer, Advocates 
with him) for Appellants (In all the Appeals). 


Bishan Narain, Senior Advocate (O P. Malhotra, Advocate for Mis. 
J. B. Dadackanjı & Co., with him), for Respondent No. 1 (In C.As. Nos. 54 and 55 
of 1963). 

. M. R. K. Pillai, Advocate, for Respondent No. 2 (In C A. No. 55 of 1963) and 
for Respondents (In C.As. Nos. 56 to 05, 67 and 69 to 71 of 1963). 





G. R. —- Appeals dismissed. 
, [Supreme Courr.| : ‘ , ; il 
M. Hıdayatullah, and ` Hira Singh Pal v. Madanlal. 
KS. Hegde, FF., : sg GA.No. 1112 of 1967. 


Işik January, 1968. 


t 


Representation of People Act (XLII of 1951), sections 36 and 100—Nommation papers 
improperly rejected. > , 


Tt may be noted that on the date of the scrutiny, the respondent was 
absent and there was nobody to represent him. The Advocate who represented the 
Congress organisation did not object to the rejection of the nomination of the res- 
pondent presumably because no one was interested in his nomination as the necmi- 
nation of Mr, Harı Dasshad been accepted. Possibly he is now challenging the 
election because his party’s candidate has been defeated, At this juncture, we may 
notice that thie respondent did not even apply for a copy of the order of the Returning 
Officer, rejecting his nomination till the | election results were announced He 
admitted'during his-cross examination that he had acted as the counting agent of 

La gaa a + if ` pi = e z 
“Mr. Hari Dass. Ft'is proved from the evidence of the appellant that he actively 
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canvassed for Mr. Hari Dass. From the facts and circumstancs established in this 
case We have no doubt ın our mind that the respondent was at no time a genuine 
candidate. He is merely availing himself of the opportunity of the rejection of 
nomination paper for undoing the result of the election 


All the required information was before him Obviously he rejected the ncmi- 
nation papers for the reason that the respondent was only a demmy candidate but 
that was not a matter for him to decide If he was a dummy candidate there was 
occasion for him to withdraw his candidature after,the scrutiny of the nomination 
papers. Therefore it 1s quite clear that the respondent’s ncmination papers were 
ımproperly rejected. Such a rejection was impermissible under section 36 and the 
same 1s a ground for setting aside the election under section 100 of the Represen- 
tion of the People Act ‘ 


H R Gokhale, Senior Advocate (S$ K Khanna, Advocate and S. K. Mehta and 
K. L. Mehta, Advocates of Ms K L Mehta & Co ,with him), for Appellant 


R. T Garg, Naumi Lal and B P. Singh, Advocates, for Respondent 


G.R ———— Appeal dısmıssed. 
[Supreme CouwRT ] 
K N. Wanchoo, C F , RS Bachawat, i Minor P Rajendran v. 
JM Shelat, GK Mitter and State of Madras, 
CA Yamdialıngam, FF W P. Nos 194, 196 and 202 of 1967. 
17th January, 1968 ‘ CG. A. No 1456 of 1967. 


Group IIT of the Revised appendix 17-4 to the Madras Educational Rules issued 
G.O (Ms ) 839, Education, dated 6th April, 1961, as subsequently amended, rules 2 to 8 
and 10— Nativity Clarmed—Articles 14, 15 (4) of the Constitution of India—“ Perma- 
nent Residence—Districtwise allaçatıon 


We are of opinion that allocation of seats on districtwise basis is violative 
of Article 14. We may add that we do not mean to say that’ territorial classıfi- 
cation is always bad under all circumstances ` But there 1s no doubt that district- 
wise classification which ıs being justified on a territorial basis in these cases 1s viola- 
tive of Article 14, for no justification worth the name in support of the classification 
has been made out. We therefore hold that rule 8 providing for dıstrıctwise alloca- 
tion 1s bad, as ıt violates Article 14 and we hereby strake ıt down. a 


In view of our decision as to rule 8and in view of the fect that there is no ques- 
tion of disturbing the selection mede this year, we do not think ıt necessary to decice 
finally whether the procedure for selection followed ın the present cases to which we 
have already referred 1s ın accordance with the rules or not., All that we need say 
1s that 1t certainly looks odd that the members of the selection committee should sit 
separately But we do not propose to decide the point finally ın the prsent cases. 


We therefore partly allow the petitions and strike down rule 8 of the Rules for 
admission to medical colleges, which deals with districtwise allocation. The 
appeal ıs also allowed to the same extent We have already indicated that so far as 
the selection for the current year is corcerned, ıt will stand , however, rule 8 will 
not be enforced when selection ıs made hereaftır The petitioners/zppellant will. 
get their costs one set of hearing fer. re Be The i 

H R Gokhale, Semor Advocate (Shyamala Pappu, M K Ramamurihı and Vineet 
Kumar, Advocates, with him), for Petitioner in W P No 194 of 1967) 

M K Ramamurihı, Mrs Shyamala Pappu and Vineet Kumar, Advocates, for 
Petitione’s (In W Ps. Nos 196 and 202 ot 1967). ` 

M R M Abdul Karim and K Rajendra Chaudhuri, Advocetes, for Appellant (In 
CA. No 1456 of 1957) 


C K Daphtary, Attorney-General for India (G Ramanujam and A V Rangam, 
Advocates with him), for Respondents (In W Ps Nos. 194 and 196 of 1967). Res- 
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pondents Nos 2t06(InGA.No 202 of 1967) and Respondent No I(InGA No. 
1456 of 1967). 

C. K. Daphtary, Attorney-General for India and K. N. Mudalhar, Advocate- 
General for the State of Madras (4. V. Rangam and G. Ramanujam, Advocates with, 
them), for Respondent No. 1 (In WP. No. 202 of 1967). 


(SUPREME Court.] 


M. Hidayatullah, Pashupatı Nath Sıngh v. 
S.M. Sıkri and Harıhar Prasad Sıngh. 
K.S. Hegde, 77. C.A.No. 1692 of 1967. 


22nd January, 1968. 
Represenation of People Act (XLIII of 1951), Article 173, clause A of the Gonstitution— 
“ Haung been nominated’. : 


. Itseems to us that the expression “on the date fixed for scrutiny ” in section 36 
(2) (a) means “on the whole of the day on which the scrutiny of nomination has to 
take place”. In other words, the qualification must exist from the earliest moment 
of the day ofscrutiny, It will be noticed that on this date the Returning Officer has 
to decide the objections and the objections have to be made by the other candidates 
after examining the nomination papers and in the light of section 36 (2) of the Act 
and other provisions, On the date of the scrutiny the other candidates should be 
in a position to raise all possible objections before the scrutiny of a particular nomi- 
nation paper starts. In a particular case, an objection may be taken to the form of 
the oath ; the form of the oath may have been modified or the oath may not have 
been sworn before the person authorised in this behalf by the Election Gommission, 
It is not necessary under Article 173 that the person authorised by the Election Gom- 
mission should be the returning officer. 

H. R Gokhale, Senior Advocate (7. P. Goyal and Sobhag Mal Jain, Advocates 
with him), for Appellant. 

S. V. Gupte, Senior Advocate (S.N. Prasad and B.P. Singh, Advocates, with him) 
for Respondent. 


R. K. Garg and 8. Q. Agarwal, Advocates of M/s, Ramamurihı © Go., for 
Intervener. 


GR. ———— Appeal dismissed. 
[Supreme Covrt.] 

F C. Shak, V. Ramaswami and Hazari v. 

V. Bhargava, Ff. Neki (dead) by his L Rs. 

25th Fanuary, 1968. C.As, Nos. 1148, 1656 and 2341 

of 1966 


Punjab Pre-emption Act (Punjab Act I of 1913), section 15 (1) (a)—Order 20, rule 1 
Givil Procedure Code—Succession Act (XXIX of 1925)—<Amending Act (X of 1960) 


By section 4 of the amending Act (X of 1960) section 15 of the parent Act 
was repealed and in its place was substituted a new provision which omitted to 
confer a right of pre-emption in the case of persons ‘owning land in the estate’ 
as the original section 15 (6) ‘ thirdly’, had done. Retrospective effect was given to 
the provisions by the insertion of a new section 31 ın the parent Act. The question 
for consideration was that whether by reason of this amendment in the law the 
respondent was entitled to the benefit of the decree which he obtained under the 
previously existing enactment. It was the case of the plaintiffs that he owned Jand 
in the estate whereas the vendee did not own land there. The defendant while not 
disputing that the plaintiff owned land ın the village or the correctness of the allega- 
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tion that the land was in an ‘ estate °, sought to prove that he too owned land ın the 
same village and “ estate’ but ın this he failed As the case of the plaintiff was dırect- 
ly covered by the terms of the statute his suit was decreed by the trial Court on 8th 
November, 1951, and an appeal and second appeal therefrom were also dismissed. 
The question was whether the respondent was entitled to 2 decree in view of section 
31 of the Punjab Pre-emption Act, 1913 as emended by Punjab Act X of 1960 
which came into force in 4th February, 1960 It was held by this Court that in view 
of the plain language of section 31, the substantive law enacted by the legisleture in 
the amended section 15 of the Pre-emption Act should be applied and the decree 
for pre-emption in favour ot the first respondent should be set asice. It 1s manifest 
that the material facts of the present case are different and the ratio of the decision 
of this Court in Ram Sarup v. Munshi and others, (1963) 3 S.CR 858. A.IR. 1963 
SG 553; has no application to the present case. In Ram Sarup’s case, the right of 
the plaintiff to pre-empt was extinguished retrospectively in the present case 
Neki’s right to sue has not been extinguished. Neki had the right of pre-emption 
under the Amended Act at the time he instituted the surt and Neki’sright was not 
extinguished on his death but passed to his legal representatives. 


Prem Chand Jam and Janardan Sharma, Advocates, for Appellants (In all the 
Appeals). 


D. D. Sharma, Advocate, for Respondent Nos. 1 and 4 to 13 (In all the 
Appeals). 


G. R. ——— Appeals dısmıssed. 

İSUPREME COURT ] 
F.G. Shah and State of Madhya Pradesh 7. 
V. Ramaswamı, FF. Sardar D K. Jadav. 
25th January, 1968. C.As.Nos. 1244 and 1245 
of 1967. 


Madhya Bharat Abolition of Jagırs Act (XXVII of 1961) 


In our opinion the argument put forward on behalf of the appellant is well- 
founded and must be accepted as correct It 1s manıfest that under section 17 of 
the Abolition Act only those disputes which pertain to the jagirdarı title or right in 
jagir lands already resumed under section 3 of the Abolition Act, can be raised. 
The section also contemplates that the disputes must be raised during the course 
of an inquiry for assessment of compensation by the Jagir Gommissioner. It should 
be noticed that section 17 1s included ın Chapter III which deals with compensation 
which the Government is liable to pay to every jagirdar whose jagir land has been 
resumed, under section 3 It follows therefore that the inquiry made by the Jagır 
Commissioner under section 17 on the question of title 1s only for the purpose of 
enabling him to pay compensation to the person who in his opinion is entitled to 
receive 1t. In other words, the inquiry by the Jagir Commussioner or the 
decision of the State Government under section 17 does not embrace within its 
scope any dispute as to whether any particular property falls within section 4 (1) 
(a) read with section 5 of the Abolition Act and whether ıt has or hes not in 
consequence vested ın the State Government by the notification, issued under 
section 3 of the Abolition Act It 1s also necessary to add that the inquiry 
contemplated under section 17 by the Jagır Commissioner relates to compensa- 
tion to be paid to the jagirdar whose jagiris vested in the State Government and 
once the compensetion 1s determined and paid, no further inquiry under section 17 
3 contemplated We are accordingly of the opinion that the High Court was in 
:rror in holding that section 17 of the Abolition Act 1s applicable to the case and that 
the dispute raised by the respondent should have been determined In accordance 
vith the procedure envisaged ın section 17 of the Abolition Act, 
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It is well-established that where the jurisdiction of an administrative authority 
depends upon a preliminary finding of fact, the High Courtis entitled, in a proceed- 
ing for a writ, to determine upon its own independent judgment whether or not that 
finding is correct. The matter has been very well put by Farwall, L J , ın Rex v. 
Shoreditch Assessment Commitiee, L. R (1910) 2 K B. 859 


For these reasons we allow this appeal, set aside the judgment of the Madhya 
Pradesh High Court dated 30th November, 1966 in Miscellaneous Petition No. 183 
of 1965 and the case 1s remanded to the High Court for deciding it afresh in accord- 
ance with the directions given. It will be open to the High Court to take such 
further evidence oral and documentary as the parties may decice to give on the 
points atissue. The parties will bear their own costs upto this stage. 


The material facts of C A.No 1244 of 1967 are almost simular to those in G.A. 
No. 1245 of 1967 and for the reasons given ın that judgment, we hold that this appea 
should beallowed and thecaseshould beremanded to the High Court for being decided 
afresh ın accordance with the directions given in that judgment The parties will 
bear their own costs upto this stage 

B. Sen, Senior Advocate (I N Shroff, Advocate, with him), for Appellants (In 
both the Appeals). ` 2 

S. K. Mehta and K. L. Mehta, Advocates of M/s K.L Mehta & Go., and 
A. G. Ratnaparkkı, Advocate, for Respondents (In both the Appeals). 2 : 





GR. Order accordingly, 

[SupREME Court ] 

FC Shah, V Ramaswamı and j Gram Sabha Besahni v. 
V Bhargava, 77. Ram Raj Singh. 
31st January, 1968 -G ANo.-719 of 1966. 


Uttar Pradesh Zamındarı Abolition and Lands Act, 1950 (I of 1951), sections 209, 
and 212-4. 


_. Itis true that, ın accordance with Entry at SI, No 32-B of Appendix IIT read 
with rule 338 of the U P. Zamindarı Abolition and Land Reforms Rules, 1952 
(hereinafter referred to as “ the Rules’?), a suit to establish a right claimed 1n accord- 
ance with section 212-A (7) of the Act has to be instituted within six months. In 
pursuance of that right claimed, possession can also be claimed , and, 1f the suit 
for establishing the right fails, the right to obtain possession would also become tıme- 
barred. Consequently, under section 189 (c) of the Act, the person concerned, who 
fails to institute the suit within this period of limitation in accordance with section 
212-A (7) of the Act, would have his interest in the land extinguished. This provi- 
sion, however, will only apply to cases where 2 valid order has been mace under 
section 212-A of the Act and the person concerned, has been dispossessed ın pursuance 
of such an order. In the present case, we have held that the order, ın pursuance 
of which the respondents were dispossessed , wes not a valid order under section 212-A 
(6) of the Act and cannot be held to be an order under that provision of law so that 
the respondents ın this case must be deemed to have been deprived of possession 
otherwise than ın accordance with law In such a case, a suit clearly lay against 
the appellant under section 209 of the Act and such a suit could be ınstıtutec within 
six years from the date when unlawful possession was taken by the appellant ın accord- 
ance with Entry at SI No 30 of Appendix III rezd with rule 338 of the Rules.. The 
present suit was admittedly brought within this period of I:mitation and was, there- 
fore, not time barred The High Court ws therefore, right ın holding that the 
claim of the plaintiffs respondents could not be defeated on this ground. 

S P Sınha, Senior Advocate (F G Agrawala and P. G. Agrawala, Acvocates, 
with him), for Appellant 

B G. Misra, Senior Afvocate (H K Pur, Advocate, with him), for Respondents 
Nos 1 and 2 


G.R. Appeal allowed, 





47 


[Supreme Courr.J 


J C. Shah and Fırm Mukund Lal Veerkumar v. 
V. Ramaswamı, 77. Purushottam Sıngh: 
31st January, 1968. C As Nos 1167 to 1169 of 1965 


Provincial Insolvency Act (V of 1920), section 7—Transfer of Property Act (IV of 
1882) sections 122 and 123—JIndian Registration Act (XVI of 1908), sections 47, 49— 
Indian Partnership Act. 


In Lakhm Chand v. Kesho Ram, 1.L.R. (1935) 16 Lah 735, ıt was held by 
the Full Bench of Lahore High Court that when a petition was presented alleging 
that a debtor had committed an act of insolvency by a 1egistered deed, the period 
oflimitation prescrıked by section 9 (1) (c) of the Act ran from the date of 
the registration of the deed and not from the date of the execution thei eof The 
same view was expressed by the Madras High Courtin Sarvathada Iswarayya v. 
Kuruba Subbanna ILR (1935) 58 Mad 166 67 M LJ 380 In that 
case, the execution of the sale deed was relied upon as an act of insolvency by a 
petitioning creditor and ıt was held by Medhavan Nan and Bard swell, JJ, that 
the three months’ period prescribed by section 9 (1) (c) of the Act must be calculated 
from the date of the registration of the deed and not from the date of its execution. 
The same view was also enunciated by the Allahabad High Court in Dostrict Board, 
Bynor v. Mohammad Abdul Salam, ILR (1947) All 624 A contrary view has been 
taken by the Full Bench of the Rangoon High Courtin U On Maung v. Maung Shwe 
Hpaung, AIR 1937 Rangoon 446 It was held that the period of three months 
referred to in section 54, Provincial Insolvency Act, began to run fiom the date of 
execution of the transfer provided ıt had been properly registered within the speci- 
ed tıme. We hold that the decisions in Lakhmı Chand v Kesko Ram, ILR 
(1935) 16 Lah 735, ın Survathada Iswarayya v Kuruba Subbanna, (1935) 67 M.L J 
380. ILR 58 Mad 166, and in Dostrict Board Bynor v Mohammad Abdul Salam 
ILR (1947) All 624, correctly state the law on the joint R 


It ıs manifest that an order of adjudication could ke made against the firm in 
the present case 1f the proper conditions were satisfied We therefoie reject the 
argument of the appellants on this aspect of the case. 


The High Court has, in fact, allowed the appeal of Ram Surat Misra and set 
aside the order of the lower Courts declaring him as insolvent. We are consequently 
of opinion that the order of the lower Courts, so far as ıt adjudicates the registered 
firm as insolvent, should be set aside, but the rest of the order of the lower Courts 
declaring Mukand Lal as insolvent will stand. 


© Subject to this modification these appeals are dismissed. There will be no 
order as to costs of this Court. 


A.K. Sen, Senior Advocate (7. P Goyal, Advocate, with him), for Appellants 
(In all the Appeals) 


B. C Misra, Senior Advocate (M. V. Goswam and R H Dhebar, Advocates, 
with him), for Respondents Nos 1 and 2 (In C As. Nos. 1167 and 1168 of 1965). 


S S Shukla, Advocate, for Respondent No 3 (In C As Nos 1167and 1168 of 
1965) and Respondent No 2 (In GA. No. 1169 of 1965). 


B.C Mısra, Senior Advocate (R. Mahalinger, Advocate, for Respondent No 1 
2 to 5 (In G.A. No. 1169 of 1965). 


GR, Appeals dısmıssed. 


48 


(SUPREME Courr.] 


F C Shah and The Special Land Acquisition and Rehabili- 
FP. Ramaswam, FF tation Officer, Sagar v. M. S. Seshagir1 Rao. 
31st January, 1968-5 . G.A. No, 335 of.1966. 


Land Acquisition Act (I of 1894), sections 4, 5-A, 17 (4). 


We' are unable to agree with the High Court of Madras that when land is 
notified for acquisition, and ın the land the State has an interest, or the ownership 
of the land ıs subject to a restrictive covenant in favour of the State, the State 1s 
estopped from setting up its interest or right in the proceedings for acquisition. 
The State ın a proceeding for acquisition does not acquire its own interest ın the 
land, and the Collector offers and the Civil Court assesses compensation for acqui- 
sition of the interest of the private persons which gets extinguished by compulsory 
acquisition and pays compensation equivalent to the market value of that interest. 
There 1s nothing ın the Act which prevents the State from claiming ın the proceed- 
ing for acquisition of land notified for acquisition that the interest proposed to be 
acquired is a restricted interest 

We agree with the observations made by Batchelor, J., in Government of Bombay v. 
Esufalı Salebhaı (1910) ILR 34 Bom. 618. ‘ 

The principle of Esufalı Salebhar’s case, (1910) ILR 34 Bom. 618 was 
it may be observed, approved by this Court in The Collector of Bombay v, Nusserwanjı 
Rattanjı Misir and others, (1955) 1 SCR. 1311 . (1955) SQ J. 339. , 

But the view expressed by the District Court that the grantees are not entitled 
to any compensation for the land cannot be sustained. The District Court was 
bound to determine the market value, at the date of the notification under section 4 
of the Land Acquisition Act, of the interest of the grantees in the land. 

The order passed by the High Court 1s maintained subject to the modification 
that the market value of the interest of the grantees ın the land (of the nature herein- 
before mentioned) at the date of the notification under section 4 of the Land Acqui- 
sition Act shall be determined and paid to the grantees ın addition to the compen- 
sation paid for the improvement in the land. There will be no order as to costs 
in this appeal. 

Niren De, Solicitor-General of India, (R. Gopalakrishnan and S. P. Nayar, 
Advocates, with him), for Appellant. 


Naumt Lal and T. S. Ramachandra, Advocates, for Respondents. 
G.R. Answered accordingly. 
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{Supreme COURT) 


J.C Shah, Bırendra Pratap Singh v. 
V. Ramaswamı and Gulwant Singh. 
V Bhargava, JF G.A. No. 619 of 1965. 


gist January, 1968. 


U P. Zamındarı Abolition and Land Reforms Act, 1950 (1 of 1951) (hereafter 
seferred to as the Act)—U. P. Tenancy Act (XVII of 1939), section 4.7 (4)—U. P. Tenancy 
(Amendment) Act (X of 1947), section 295-4. a 


In these circumstances, the conclusion 1s irresıstıble that the appellants were not 
sub-tenants on 14th June, 1947, which was the date of commencement of the United 
Provinces Tenancy (Amendment) Act, 1947 and, therefore, section 295-A of 
the Tenancy Act never became applicable to the case of the appellants. 


We are unable to find any reasons in support of the plea put forward on behalf 
of the appellants that the term of the sub-lease should be held to be five years simply 
‘because no period at all was mentioned ın the sub-lease itself. No principle of 
law could be cited on behalf of the appellants ın support of this plea 


But ın the present case, nothing in the conduct of the parties has been brought 
on record to show that the sub-lease was intended to remain effective for a period 
-of five years only The sub-lease, as we have mentioned earlier, did not specify 
any term, but reserved an annual rent Such a lease can only be held to be eitker 
a permanent lease or a lease from year to year This proposition was clearly laid 
down by the Privy Council ın Janakı Nath Roy and others v. Dina Nath Kundu and others, 
61 M.LJ. 377 : A.I.R. 1931 P.C. 207. 


The principle laid down, thus, categorically excludes an interpretation being 
put on such a lease by which the lease may be held to be for a fixed period The 
only interpretation possible is that either it 1s a permanent lease, or a lease from year 
to year. The contention on behalf of the appellants that this Court should hold 
the present sup-lease ın favour of the appellants that this Court should hold the 
present sub-lease ın favour of the appellants to be for a fixed term of five years 
must, therefore, be rejected Since the appellants themselves do not contend that 
this sub-lease should be held to be a permanent one because, in that case, it would 
‘become invalid, the conclusion necessarily follows that the sub-lease must be held 
to be from year to year, and it is on this basis that the rights of the appellants should 
be determined. 


Gopaljı Mehrotra, Senior Advocate (S. S. Misra and C P. Lal, Advocates, with 
him), for Appellants. 


Jagdish Swarup, Senior Advocate (7. P. Goyal, Advocate, with him), for 
‘Respondents Nos. 1 to 4 


G.R. Appeal dismissed 

M. Anantanarayanan, C.F. K. V. Vaidyanatha Iyer v. 
and The Chairman, Madras 

Natesan, 7. Legislative Council, 

3rd October, 1967. WA No 355 of 1963. 


Constitution of India (1950), Article 226—Writ of mandamus—Original painting 
presented to Chairman, Legislative Council for Exhibition in Council Hall—Exhibition for 
some time and later relegation to storage—No infringement of any legal right—No duty on 
the Chairman—Writ, not io issue. 


The appellant presented his original painting of a national Jeader, to the Chair- 
man of the Legislative Council for exhibiting the same in the Council Hall. The 


M—NRC 
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painting was exhibited for some tıme but subsequently relegated to storage. 
The petitioner filed a writ of mandamus under Article 226 of the Constitution. 


Held, a writ of mandamus will not ıssue as the appellant did not have a legal 
right. 


The two conditions for the issue of a writ of mandamus are that a legal right 
must have veen infringed and a mandamus 1s prayed for to be 1ssued to some public 
authority who has some duty cast upon him by any law or usage having the force 
of law, and which he has neglected to perform. 


The appellant may have an mterest but did not have a legal right. After’ 
presentation and its acceptance he ceased to have any proprietary interest nor doe’ 
the law clothe him with any right to enforce a coresponding obligation on the 
Chairman to exhibit the painting ın a particular manner, or at a particular place. 
Equally the Chairman has no duty cast upon him by virtue of his office to exhibit 
the paıntıng ın any particular manner or at a particular place. 


A. K. Srinivasan, for Appellant. 


VS. Appeal dismissed. 
Sadasıvam, F Public Prosecutor v. 
15tk December, 1967. Meenakshi Achi. 


Crl.A. No. 601 of 1965. 


Prevention of Food Adulteration Act (XXXVII of 1954), section 16 (1) (a) (2), 2 (3) 
(a) (7) (2), 2 (zx) (d) 7 (1) and rule 28, Clause A, II, 11 ın Appendix B to rule 5—Ice Cream 
made of skimmed miulk—Coal tar dye—Report of Public Analyst, vague—Need to examine 
Public Analyst—Durector of Central Food Laboratory—Certificate of “kıs” analysis—Persenal 
analysis, necessary—Supersession of report of public Analysis—When occurs. 


Ice Cream made of skimmed milk need not contain milk fat, but it should con- 
tain not less than 8.5 per cent of milk solids. The accused could not be convicted 
for having sold Ice Cream which did not contain milk fat, asıt is the case of the 
accused that the Ice Cream was made of skimmed mılk. 


It has been repeatedly held in several decisions that the report of the Public 
Analyst should contain actual data of the analysis to enable the Court to decide 
that the article of food is adulterated The vague opinion to the effect that the 
sample of Ice Cream contained coal-tar dye which is not in the list of dyes 
permitted to be used upon food, can hardly be of any assistance to a Court ın deci- 
ding whether the coal-tar dye used ıs really not one of the permitted varieties. 


It is the duty of the Prosecution where the report does not give details, to 
examine the Public Analyst to satisfactorily prove to the Court that the coal-tar dye 
used by the accused is not of the permitted variety Section 13 (2) referring to the 
certificate of the Director of the Central Food Laboratory states at the end of the clause 
that the Director shall send a certificate to the Court in the prescribed form specify- 
ing the result of ‘his’ analysis. In some edition of the Act the word ‘ the’ is found 
instead of the word ‘his’ Butin the authorised version of the Act, the word ‘ his? 
isfound The form prescribed under the rules is not in conformity with this section 

as it is only to the effect that the sample has been analysed and the result of the 
analyst alone is required to be stated Thus it has to be shown by the Prosecution 
that the analysis was done personally by the Director of Central Food Laboratory. 


Section 13 (2) of the Act may confer a valuable right on the accused to have the 
sample analysed by the Director of Central Food Laboratory and a denial of that 
right on account of the deliberate conduct of the Prosecution may lead to serious 
prejudice affecting the propriety of the conviction. This principle would be appli- 
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cable only to cases where the conduct of the Prosecution has resulted in the denial 
to the accused of an opportunity to exercise his right. 


The provisions of section 13 and 5 of the Act are attracted when in effect the 
analysis of the sample sent to the Director of Central Food Laboratory is made by 
him on the basis of which he issued a certificate and that if for any reason no such 
certificate is issued, the report given by the Public Analyst does not cease to be 
evidence of the facts contained ın ıt and it would not become ineffective merely 
because it could have been superseded by the certificate issued by the Director. 


R. Veeraman:, for Appellant. 
M. Srınıvasagopalan, for Respondents. 


vs Appeal allowed. 
Venkatadrı, 7. K. Arantha Narayanan v. 
19th April, 1968. State of Madras. 


WP No 2122 of 1965. 


Madras Civil Service Classıficatıon and Control Orders, rule 17-B—Alteration of date 

of birth in SS L C. Book—Proceedings against petitioner and puniskment—Further proceedings 

Jor the same offence, under rule 1'7-B—Illegal—Constitution of Indra (1950), Article 20 (2)— 
Violation. 


For the offence of alteration of date of birth in the SS LCG Government took 
proceedings against the petitioner and punished him It was because of that the 
then Assistant Collector dropped further action by the Department wherein the 
petitioner was working The petitioner was charged again by the Assistant Collec- 
tor under 17-B of the Madras Civil Services Classification and Control Orders. Ina 
petition under Article 226 of the Constitution 


Held, the order is illegal and ıs liable to be quashed. 


For the same offence after the Department of the State Government competent 
to proceed against the petitioner had charged him and punished him also, the 
Government cannot revive the proceedings once again by framing a different charge 
for the same offence and punish the petitioner severely. This 1s opposed to what 
is contained ın Article 20 (2) of the Constitution 


N. Srivaisaman, for Petitioner. 
The Assistant Government Pleader, for Respondent. 


V.S. Petition allowed. 
Ismail, 7. Union of India v 
23rd August, 1968. Bharathi Line Ltd. 


G.S. No. 159 of 1964. 


Carriage of Goods by Sea Act (XXVI of 1925), Schedule, Article IV, Clause (2) and 
Contract Act (IX of 1872), sections 56 and 160—Contract of carriage—Ship owner receiving 
cargo for delivering it to its owner—Vessel grounded but cargo inside intact—No action by 
ship owner for removing cargo and delivering the same— Nor owner of cargo asked to make thei 
own arrangements for removal of cargo—Ship-owner’s liability—Whether exonerated because 
of clauses of Bill of lading—Whether contract of carriage frustrated—Purchase of vessel 
Jor break up purposes—Nature, scope and extent of purchaser's liability. 


The clauses of the Bull of lading do not apply, since ıt cannot be said that there 
has been a loss arising directly or indirectly from any of the causes mentioned ın 
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the clauses of the Bill of lading Even clause 2 of Article IV of the Schedule to the 
Indian Carriage of Goods by Sea Act, 1925 does not cxoneate the first defendant 
from any liability because the loss, if any, in this case cannot be said to have arisen 
or resulted from any act, neglect, or default of the master, marmer, pilot or the 
servants of the carriers in the navigation or in the management of the ship The 
acceptance by the underwriters of the ship as constructive total loss will not affect 
any lability the first defendant may have towards the owners of the cargo so long 
as the cargo itself was rot lost and was intact m the vessel 


There can be no frustration where the performance of the act remains physically 
and legally possible, though commercially unprofitable (on facts) Though 
ımpossıbılıty contemplated by section 56 of the Indian Contract Act ıs not physical 
impossibility but ımpossıbılıty ın the practical sense, the mere unprofitabılıty or 
expensiveness will not constitute impossibility so as to bring the case within the scope 
of section 56 So long as the coal was intact ın the grounded vessel and so long as 
ıt ıs not shown or established that ıt was physically ımpossıble to remove the cargo 
from the vessel and deliver the same to the Southern Railway, ıt cannot be said that 
the contract of carriage was frustrated Notwithstanding the grounding of the 
vessel, ın view of the fact that the coal was intact ıt was still possible for the first 
defendant to remove the coal from the vessel and deliver the same to Southern 
Railway. 

Applying the principles laid down by the cases reported in (1850) 19 Law 
JR (NS.) GP. 225, (1872) 4 P.C A. 222 at 228, (1872) LR 7 QB 225, (1873- 
54) 5 PC A. 134, (1877) 2 AG 156 (1880) 16ChD 474, 48 Rev Reports 
707, 130 Eng Rep 186, 1943 AC 32 and 1951 AC 820, ıt was held that as soon 
as the ship was grounded, the voyage has come to an end After the ship was groun- 
ded, it was the first defendant who had the custody and control over the cargo and 
ıt was the duty of the first defendant to arrange for the delivery ot the cargo to the 
owners of the cargo or to ask the owners of the cargo to make their own arrangements 
for the removal of the cargo from the vessel Held, the first defendant had not taken 
necessary steps expected of ıt and had not discharged the duty which ıt owed towards 
the owners of the cargo and consequently ıt 1s hable to the owners of the cargo for 
the value of cargo D-1 has not discharged its duty ether by itself or by constitu- 
ting D-2 as its agent 


Held furthe:, there was no privity of contract between plaintiff and 2nd defen- 
dant and 2nd defendant did not take over a transfer of the rights and obligations 
of the first defendant in the coal cargo Second defendant was not under a legal 
lability to salvage the cargo from the wreck, but as a person m possession of the 
cargo belonging to the Southern Railway, 1t was bound to given an opportunity 
to and authorise the Railway to arrange for the removal of the cargo from the vessel 
and that it did not take reasonable and dılıgent steps for the salvage of the coal 
Plaintiffs are entitled to recourse against 2nd defendant ın so far as the 2nd defen- 
dant was ın possession of the cargo belonging to the plamtıfk 


(1942) AC 154, AIR 1954 SC. 44 and ALR 1960S C 588, referred to 
S Govind Swaminathan, K Rajah Iyer and B. T Seshadri, for Plaintiffs 


V Thyagarajan for King & Partridge, Alladi Subramaniam and Vedagiri Rama 
Sastri, for Defendants 
S V.J. Suit decreed. 
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Natesan, F State of Madras vu. 
goth August, 1968. K. Venkataswamı. 
S.A No 1345 of 1964. 


Madras Givil Services (Classification, Control and Appeal) Rules Rule 17 (e) (3) and 
Fundamental Rules 52, 53 and 54—Employee suspended pending enquiry—Order of suspen- 
sion not made subject to further orders—Dismissal of employee—Settìing aside order of dìs- 
missal—Reinstatement of employee—Effect of —Whether original suspension order revoked— 
Fresh order of suspension pending enquir;—Dismissal of employee—Result of— Whether 
employee entitled to anears of pay 


The clerk was reinstated and directed to jom duty forthwith and so he jomed. 
The order ın effect wiped out the past and indicated de novo proceedings commencihg 
with a fresh order of ınterım suspension > 


Clauses 1 to 3 of Fundamental Rule 54 should be considered together and it 
needs no emphasis that deprivation of any part of the pay would be a punishment 


Held on facts, ın the present case the orıgmal order of suspension was not made 
subject to further orders theren Once the order of dismissal was set aside and 
the plaintiff remstated ın service, the original order of suspension also got set aside. 
He might not have been actually on duty durmg the period but he had been kept 
out of duty In the absence of any statutory provision, any enactment or rule, 
the employee (plamtıff) will be entitled to pay during the period (interim suspension). 
The deeming provision in rule 17 (e) (3) of Madras Cıvıl Services (Classification, 
Control and Appeal) Rules cannot apply to this case at all. 


ALR 1968 SC 800, referred to. 
The Additional Government Pleadeı, for Appellant. 
A.K Srecraman, for Respondent 


S.V.J. Second Appeal dismissed ; 
Leave granted. 


Ramamurti, 7 Saleh Bros v 
5th September, 1968 Rajendran. 
SA No 1065 of 1964 


Transfer of Property Act (IV of 1882), sections 111 (g)(h), 112, 113 and 116— Law 
relating to waiver of forfeiture and waiver of notice to quit—Same in England and India— 
Landlord issuing notice determining lease—Ejectment suit by landlord—Receipt of rent subse- 
quent to notice and pending suit—Wrhether, by itself, amounts to waiver—Necessary ingredients 
io constitute waiver—ntention to treat the lease as subsisting essential—Principle underlying 
section 112 equally applies to section 113 


Law relating to waiver of forfertwe and waiver of notice to quit ıs the same in 
England and India 


The principle undeıiyıng section 112, that afte: the landlord had elected to 
nvail himself of the forfeiture and had given notice ın writing to the lessee of his 
aotention to determine the lease and followed ıt up by a suit ın ejectment there 1s 
ın waiver, would equally apply to section 113 where the landlord had mstituted a 
suit m ejeciment, preceded by the issue of a notice determining the lease The 
absence of a conespondmg provision in section 113 1s of no significance and does 
not manifest any mtention on the pait of the Legislature to make any difference 
Under section 111 (4), the issue of notice of its own force and without anything 
more, after the expiry of the period, determines the lease 
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The plain language of section 113 mdicates that a waiver does not ipso facto 
result from any act of omission or commussion on the part of the lessor, but the act 
must be such as clear evidence of the lessor’s intention to treat the lease as subsisting. 
It is the intention of the lessor to treat the lease as subsisting which 1s the predomi- 
nant and deciding factor m bringmg about a waiver and not any particular act 
by itself. There ıs no warrant for the view that mere receipt of rent, whatever 
may be the intention of the lessor, should of ıts own force, divorced from the cır- 
cumstances of the case, be regarded as amounting to a waiver. The receipt of 
rent may only create a presumption and cannot of 1ts own force amount to waiver. 
In order to constitute a waiver, both the limbs of section 113 must concurrently 
operate, which means, an act by itself and of its own force, without reference 
to the intention of the parties, cannot brıng about a waiver. 


Preponderance of authority is that ın addition to the receipt of rent by the 
landlord. there should be proof that the receipt was with the intention to treat the 
lease as subsisting There should be either an express contract or conduct of parties 
justifymg the mference that, after the determınatıon of the contractual tenancy, 
the landlord’s intention was that the occupation of the premises was as a tenant; 
whether the conduct of the parties justifies such an inference would undoubtedly 
turn upon the facts and circumstances of each case. 


Held on facts, that ıt ıs ımpossıble to atiribute to the owner the intention either 
to continue the relationship of landlord and tenant or to create a new tenancy. 
The circumstance that ın the receipt issued by the owner the word “rent? is used 
is not decisive of the question. 


ILR.7 Cal. 132, 24 MLJ 263; AIR. 1926 Cal. 763; AJR. 
1945 Bom. 132; A.I.R. 1948 Oudh 127; AIR. 1949 F.C. 124; AIR. 1951 S.C 
285; AJ.R 1953 Nag. 219; A.I.R. 1964 Cal. 404; AIR. 1956 All. 175; A I.R. 
1956 Punj. 246; A.I R. 1957 Cal. 627; AI.R. 1957 Pat. 206; A.I.R. 1959 Pat 
128; A.I.R. 1959 A.P. 346, A I.R. 1961 SC. 1067; A.I R. 1962 S.C. 847; ALIR. 
1966 All. 623; (1967) 1 M.LJ 337; (1968) 2 M.L.J. 42 (SC.); A.I.R. 1968 S.C. 
919, 15 M.& W 178; L.R 7 C.P. 360, (1920) 2 K. B 315; (1923) 2 Ch. 347; 
(1916) 2 A.C. 575 and (1942) 2 AER 674, referred to. 


S. Kuppuswamy, for Appellant. 
A, Sundaram Iyer, and V. N. Srinivasa Rao, for Respondents. 


S.V.J. Second Appeal dismissed; 
No leave. 


Krishnaswamy Reddy, J. Sheik Abubaker In 1e. 
16th April, 1968. Cri RC No 319 of 1968. 
Cri R P No 313 of 1968. 


Madras City Police Act (II of 1888), section 65—Person found to be m possession 
of large sums of money—No reason to beleve pioperty was stolen or obtamed 
Sraudulently—Mere inability to account for the money—Not to lead to inference of 
property having been stolen or obtamed fiaudulently, 


The petitioners were found to be in possession of huge sums of money Thee 
were no materials to show that there was ieason to believe that the cash was stolen 
property or property fraudulently obtained On the question whether a conviction 
under section 65 of the Madras City Police Act 1s sustainable 


Held, the prosecution, to sustain the conviction under section 65, must first 
prove that there 1s reason to believe, property in possession of a person to be stolen 
property or property fraudulently obtamed, before such a person 1s called upon to 
account for such possession. If a person ıs unable to account for the possession of 
the property, that circumstance alone cannot be taken for believing that it 1s stolen 
property or property obtained by fraudulent means 


The conviction cannot be sustained. 
G. Gopalaswamy, for Petitioners. 
Calvin Jacob for the Public Prosecutor on behalf of the State 


VS pm ——— Revision allowed. 
Natesan, J. Venkatası.bramanya I 
20th September, 1968. “S. Abdul Wahab. 


S. A. No, 787 of 1965. 


Madras Buldmgs (Lease and Rent Control Act (XVII of 1960), sections 4, 5 
6 and 7 (1) and (2)—Transfer of Property Act (IV of 1882), section 105—No far 
rent fixed under the Rent Control Acı— Agreement between landlord and tenant enhanc- 
ing the rent after the commencement of the Acı—Valıdıty of —Whether unenforceable 


, What section 7 (2) of the Madras Rent Control Act prohibits is the receipt 
by the landlord of any amount as premium or like sum in addition to the agreed 
rent. The expression ‘agreed rent’ has not been definedin the Act and its ordinary 
meaning 1s, rent agreed between the parties not any unilateral demand to which the 
tenant has not consented The contention of Counsel for the appellant that there 
can be no fresh agreement for rent after coming into force of the Act, cannot stand 
as the Act deals with tenancies commenced before the Act and those which ma 7 
come into existence after the Act. y 


There 1s no specific provision in the Act, prohibiting the parties to agree between 
themselves and vary the prevailing rent as long as fair rent has not been fixed under 
the provisions of the Act Restrictions on the rights of parties to enter into a con- 
tract cannot be imposed purely by ımplıcatıon, particularly when the existence of 
such right 1s not inconsistent with the provisions of the Act The Act makes a dis- 
tinction between a case where the fixed rent has been fixed and the one where the 
fixed rent has not been fixed under the Act. 


The findings of the Courts below as to the truth or otherwise of th 
is essentially a question of fact CRP.No 2319 of 1965 and (1966) 2 M İri. 
(1966) M.L.J. (Crl) 570, followed. = : 


(1948) 1 M L.J. 51 ; (1953) 1 M.L J. 490 ; (1958) 2 An. W.R. 493: 
M.L.J. 272 ; AIR. 1965 A.P 33 and L R. (1915) 3 K B. 485 at 492, tee ie e. 


R. Gopalaswamı Iyengar and N.R Natarajan, for Appellant 
K.S. Naidu and M Mani Narayanan, for Respondent. 


S.V.J. Second Appeal dısmissed: 
M—NRC NE a 
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Natesan, J Venkatasubramanya Iyer v. 
20th September, 1968. Abdul Wahab. 
C.R P. No 563 of 1968. 


Madras Buildings (Lease and Rent Control) Act (XVIII of 1960), section 10 (2) 
(1), 11 and 25 and Cıvıl Procedure Code (V of 1908), section 115—Eviction petition 
on ground of wilful default— Wilful default —What 1s—Bona fide dispute between 
parties as to payment of enhanced 1ent—Room for honest misunderstanding on both 
sides—Non-payment of difference ım rent—Whether amounts to wilful defauli— Scope 
of revisional jurisdiction under section 25—Wider than section 115, Cıvıl Procedure 
Code. 


To arrive at a finding that the tenant is in wilful default, the mere fact that the 
tenant 1s ın arrears of rent would not be enough and the Court has to consider whe- 
ther there has been intentional violation of a clear obligation to pay the rent. To 
find whether the omission to pay rent 1s intentional yarious attendant circumstances 
have to be examined It 1s the state of mind of the tenant, with respect to the de- 
fault that has to be found, no direct evidence can be had on the matter, and, if there 
are circumstances from which the Court can reasonably infer that there was really 
no intention to withhold deliberately the rents which the tenant knew were due and ` 
payable, the Court will not infer wilful default. 


(On facts held, there has been a dispute between the parties and ıt cannot be 
said that the same 1s not bona fide. The fact that the civil Court holds that the rent 
payable right through from Masi 1960 has been enhanced cannot, having regard to 
all the aspects of the case, make the non-payment of arrears of rent a wilful default. 
Non-payment of difference in rent will not amount to wilful default entitling the 
landlord to an order of eviction). 


Though the jurisdiction 1s revisional and therefore not as wide ın scope as an 
appellate jurisdiction, this Court, ın this revisional jurisdiction, has to satisfy itself 
not only as to legality or regularity of the proceedings or orders before the Courts 
below but also as to their propriety. Apart from the fact that the question whether 
there 1s wilful default or not 1s not a pure question of fact, the jurisdiction under 
section 25 of the Act to examine the propriety of an order necessarily involves the 
power to canvass the correctness of the order and examine the circumstances in which 
it has been passed, the propriety of the order being something different from its 
legality or regularity. The powers under section 25 are wider than those of this Court 
in revision under section 115, Civil Procedure Code 


(1956) 69 L.W 72, referred to. 

R. Gopalaswami Iyengar and N. R. Natarajan, for Petitioner. 
K. S. Naidu and M. Mani Narayanan, for Respondent. 
S.V.J. Revision allowed. 


\ 
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Ramamurti, J M Devasakayam v. 
20th September, 1968 Thıruveedı Amman Koil Devasthanam, 
SA No 1038 of 1964, 


Madras City Tenants Protection Act (III of 1922), sections 9 and 11—Trusts Act 
(I of 1882)—Temple property—Lease by trustees of the temple in favour of one of 
them—Eviction suit by temple against lessee—Whether lessee (trustee) entitled to 
benefits under section 9—Power of trustee concerning trust property—Lease whether 
Jresh or renewal. 


Held, ın the instant case, 1t 1s not a question of mere enhancement of rent. A 
perusal of Exhibit A shows that the intention of the parties was to enter into a distinct 
new arrangement that the lease should be only for a period of one year. The fixation 
of a period of one year proves that there has been a fresh lease If the understanding 
between the parties was that the tenant who came in 1953 was to continue to enjoy 
the benefits under the Act and that the temple desired only an enhancement of rent, 
Exhibit A would have been worded differently 


Appellant 1s also one of the trustees of the temple and the lease was executed by 
all the trustees including the appellant as lessors representing the temple in favour 
of the defendant as lessee It 1s settled law that a trustee 1s absolutely prohibited 
from entering into any transaction concerning trust property, whether ıt 1s moveable 
or immoveable, whether it 1s a sale or a lease and there1s no distinction whatsoever 
between one transaction and another, the principle being that he who undertakes to 
act for another in any matter cannot in the same matter act for himself and that a 
trustee should not place himself ın any situation where a direct conflict between his 
duty to the trust and his private interest arises 


Held, when the temple seeks to recover possession of the property it 1s obvious 
that the appellant cannot claim any right under the lease deed. 


(1964) 77 L W. 522; (1962) 1 MLJ 116, referred to. 
A Dorara;, for Appellant. 
N.S. Raghavan, for Respondent. 


S.VJ —— — Second Appeal dismissed ; 
No leave. 

Venkataraman and 
Ramamui ti, JJ Dorairaj v. 
26th September, 1968. Karuppiah Ambalam. 


A.S No 349 of 1962. 


Partnership Act (IX of 1932), section 42—Partnership consisting of two partners— 
Death of one of them—Effect of * 


Civil Procedure Code (V of 1908), section 20 and Order 8, rules 3 to 5—Jnstitution 
of suit—Jurisdiction—Suit for accounts of dissolved partneiship—Assets of partner- 
ship in the shape of immovable properties ın foreign country—No dispute about title— 
Institution of sut where defendant resides—Maintamability—Absence of specific denial 
in written statement—Effect of 


Registiation Act (XVI of 1908), sections 1 (2) and 17 (1) (b)—Object and appli- 
cability of—Compronuse deed—Immoveable properties situate in foriegn country— 
Whether 1equires 1egistration—Admuissibility of. 


,As pointed out in Commissioner of Income-tax, M P, v Seth Govindram Sugar 
Mills in (1965) 21T J 170 (1965)2S CJ 289 (1965)57LTR 510 (1965)3SCR. 
488 AIR 1966SC 24, a firm of two partners necessarily gets dissolved on the 
death of one of the paitners and to such a partnership the phrase “Subject to con- 
tract between the partners” cannot apply, because a partnership necessarily involves a 
minimum of two partners. Even where the legal representatives of the deceased 
partner takes his,place and carry on the business with other partners it will only be a 
partnership, 
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The important principle to bea ın mınd is that the suit here is essentially an 
action ın personam against a defendant who 1s amenable to the jurısdıctıon of the Sub- 
Judge’s Court It 1s an accepted principle that ın such cases the Court (where he 
resides) will have jurisdiction to try the action The principle on which the jurisdic- 
tion of Indian Court has been recognised 1s that the normal remedy of the parties 
a an to sell the assets of the partnership and to a share thereof after meeting the 

ebts. 

Held, the Sub-Judge had jurisdiction to entertain the suit, and 1f ıt becomes neces- 
sary, the Court would have jurisdiction to appoint a receiver to realise the assets of the 
partnership (including ımmoveable properties) situate ın Malaya and under the rule 
of private international law and comity of nations, the foreign Court in Malaya 1s 
bound to recognise the appointment of the receiver Even if it should become 
necessary for the receiver to remove any impediment or obstruction from any 
third party in Malaya this receiver can seek the aid of the foreign Court and the action 
will be tried according to the laws prevailing ın Malaya 


6ER 1232;8LJ Ch 297 ;24 LJ Ch 121; 30LJ. Ch 583 ; (1883)9 AC 
34, (1894) WN 123 ;(1900)1 Ch 602; IL.R 41 All 513;ILR 45 Bom 1228 ; 
ILR. 55 Bom 309;ILR 19 Lah 305 ,ILR (1951) 2 All 703 , (1955)2 MLJ. 
414 and (1966) 2 An. W.R. (S C ) 60. (1966) 2M LJ (S C Í 60. (1966) 3S CR. 400 : 
(1966) 2 SC J. 490, referred to 


(1946) 1 M.LJ 310: ILR (1946) Mad. 858, distinguished. 


Halsbury’s Vols. 7 and 32, Cheshire Private Internationl Law (7th Edn ) Chapter 
XVI, Diceys Conflict of Laws (7th Edn) and Kerr on Receivers (13th Edn.) 
referred to. 

Held, (1) Exhibit P-5 merely recites the pre-existing rights of the parties in the 
ımmoveable property of the partnership ın Malaya ; (2) it does not deal with any 
specific ımmoveable property and allot it to one or the other of the parties , (3) 
Indian Registration Act and in particular section 17 (1) (6) could apply only to India 
and cannot apply to immovable properties situate in Malaya. The object of the 
legislation 1s only to provide for compulsory registration ın respect of immoveable 
property in India so that the title may be clear, and it ıs no concern of the Indian 
Legislature to legislate with respect to the title to immoveable property ın Malaya. 
Indian Registration Act could not prescribe for the registration of a document like 
Exhibit A-5 ın so far as ıt deals with ummoveable property situate ın Malaya. (Held 
document was admissible) 


a LR. 11 Pat 272,1L.R 5 Bom 232 ; ILR. 41 Cal. 972 ;LLR 43 Mad 288; 
LL.R 52 Mad. 175 , AIR 1957 Assam 153 ,I LR (1964) 1 Mad 63 : (1960) SCJ. 
416 ; (1966) 2 SCJ 440 and (1893) AC 602 (HL), referred to. 


Written statement does not specifically traverse the allegation (period of absence) 
and hence first defendant must be deemed to have admitted the period of his absence. 


A. Sundaram Iyer, for Appellant. 
T. R. Srinivasan, for Respondents. 
© SVS. Appeal allowed and remanded. 
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(SUPREME COURT.J 


M. Hıdayatullah, CJ, R. S. Bachawat, B.S. Vadera v. 
C. A. Vaidialingam, K. S. Hegde and Union of India. 
A N. Grover, JJ. W. Ps Nos. 96 and 165 of 1967. 


27th March, 1968. 


Railway Establishment Code—Article 309 of the Constitution—Rules framed 
by the President applicable to the non-gazetted Railway Servants, Rules 157—Indian 
Railway Board Act (IV of 1905), section 2. 


Mr. Mehta, by reference to the provisions of the Indian Railway Board Act, 
1905 (IV of 1905), and to the decision of this Court in State v Padmanabha- 
charya, (1967) 1 SCJ. 256 : (1966) 1 SC.R 994, urged that the 2nd respondent 
had no power to frame a rule, having retrospective effect. In our opinion, this 
contention cannot be accepted. Act IV of 1905 1s an Act to provide for investing 
the Railway Board with certain powers or functions, under the Indian Railways 
Act, 1890. The preamble to that Act shows that a Railway Board has been consti- 
tuted, for controlling the administration of Railways in India. Section 2 provides 
that the Central Government may, by notification, in the Official Gazette, invest 
the Railway Board, either absolutely, or subject to conditions, with powers, or func- 
tions, stated therem That statute, does not, ın any way, advance the petitioner’s 
contention. As we shall presently show, the decision of this Court, referred to above, 
does not also support the petitioners. 


— In this case, there is no Act of the appropriate Legislature, regulating the 
recruitment and conditions of service, under the 2nd respondent and, therefore, the 
main part of Article 309 ıs not attracted But, under the Proviso therein, the Presi- 
dent has got full power to make rules, regulating the recruitment, and conditions 
of service, of persons, under the 2nd respondent. Further, under the Proviso, such 
person, as may be directed by the President, can also make rules, regulating the 
recruitment and conditions of service, of persons, under the 2nd respondent The 
rules so made, either by the President, or such person, as he may direct, will have 
currency, until provision, in that behalf, ıs made by or under an Act, of the appro- 
priate Legislature, under Article 309. 


It is also significant to note that the proviso to Article 309, clearly lays down 
that any rules so made shall have effect, subject to the provisions of any such Act. 
The clear and unambiguous expressions, used in the Constitution, must be given 
their full and unrestricted meaning, unless hedged in, by any limitations. The rules 
which have to be subject to the provisions of the Constitution, shall have effect, ‘sub- 
ject to the provisions of any such Act.’ Thats, if the appropriate Legislature has 
passed an Act Under Article 309, the rules, framed under the Proviso, will have 
effect, subject to that Act; but in the absence of any Act, of the appropriate Legisla- 
ture, on the matter, in our opinion, the rules, made by the President, or by such person 
as he may direct, are to have full effect, both prospectively and, retrospectively. 
Apart from the limitations, pomted out above, there ıs none other, imposed by the 
proviso to Article 309, regarding the ambit of the operation of such rules. In other 
words, the rules, unless they can be impeached on grounds such as breach of Part Il, 
or any other constitutional provision, must be enforced, 1f made by the appropriate 
authority. 


S.K Mehta and K L. Mehta, Advocates of M/s K.L Mehta & Co, for Peti- 
tioner (In W P. No. 96 of 1967) 


A K. Sen, Senor Advocate (A. P. Chatterjee, Advocate and M. M Kshatııya, 
Advocate of M/s. Kshatrıya © Chatterjee, with hım), for Petitioner (In W P. 
No. 165 of 1967). 


C. K. Daphtary, Attorney-General for Indıa'and Dr. V. A Seyid Muhammad 5 
Senior Advocate (R N Sachthey, Advocate, with him), for Respondents Nos. 1, 
and 2 (In both the Petitions). 

M—NRG 
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B R.G.K Achar, Advocate, for Respondents Nos 3,6 to 9, 13, 15, 17, 18, 21, 
26, 29, 30, 31, 36, 39 to 45, 47, 50 to 55, 58, 61, 64, 66, 69, 76, 77, 81, 82, 87, 91, 94, 
96, 97, 103 to 105, 108, 123, 136 and 150 dn W P. No. 96 of 1967) 


G.R. ——— Petitions dismissed. 
[SUPREME CovrT.] 
M Hıdayatullah, C J , J. C. Shah, State of Maharashtra v. 
S.M Sikri, R. S Bachawat, G. K. Mitter, Madhavrao Damodar Patıl. 
C. A. Vaidialngam and K. S Hegde, JJ C As. Nos. 2239 to 2250 of 1966 
10th April, 1968 and 694 of 1967. 


Maharashtra State Agricultural Lands (Ceiling on Holdings) Act (1961) as amen- 
ded by Maharashtra Act (XII of 1962) (here in after referred to as the Impugned Act) 
—General Clauses Act (X of 1897), Article 367 of the Constitution and 372 of the 
Constitution—9th Schedule of the Constitution—Article 14 of the Constitution. 


Accordingly we must overrule the first submission made by the learned Counsel 
for the appellant and hold that Article 31-B protects the impugned Act including: 
the amendments made in ıt upto the date of its incorporation into the Ninth 
Schedule The ımpugned Act cannot, therefore, be challenged on the ground that it 
violates Articles 14, 19 and 31 of the Constitution. We, accordingly, agree with 
the High Court that section 28 which was originally held by the High Court to violate 
Article 14\of the Constitution is now protected under Article 31-B from attack on 
the ground that it infrmges Article 14. 


Coming to the second point, the learned Counsel merely mentions the point. He 
says that there was no majority for any particular ratio as five Judges held the 
Seventeenth Amendment to be void because ıt contravened Article 13 (2), but by 
applying the doctrine of “prospective overruling” they declared that their decision 
would not affect the validity of the Seventeenth Amendment Hidayatullah, J., as 
he then was, on the other hand did not apply the doctrine of “ prospective over- 
ruling , but held section 3 (2) of the Seventeenth Amendment was a valid amendment 
of the Constitution. We are, however, bound by the result arrived at by this Court 
in that decision and the result that the Seventeenth Amendment is valid is binding 
on us We may mention that Mr Mani, appearing for one of the ınterveners 
also raised this point but ultimately asked for permission to be allowed to withdraw 
the point. 


Coming to the third point, the learned Counsel for the appellant contends that 
section 28 1s a law with respect to Entry 52 of List I, and therefore beyond the com- 
petence of the State Legislature. 


There cannot be any doubt that the State Legislature is competant to enact 
provisions regarding the production and supply of raw materials from land which 
has vested ın the State and for the full and efficient use of such land and its efficient 
management. 

In the result Civil Appeal No 694 of 1967 is dismissed. The other appeals (C As. 
Nos 2239-2250 of 1956) are allowed, judgment of the High Court, ın so far as ıt 
declared section 28 void, set aside and the petitions out of which these appeals arose 
dismissed There will be no order as to costs in all the appeals. 


C K Daphtary, Attorney-General for India (M. S K. Sastrı and S P. Nayar, 
Advocates, with him), for Appellant (In C. As. Nos. 2239-2250) of 1956. 


F. S Narrıman, D S. Nargolkar and K. R Chaudhuri, Advocates, for Res- 
pondents (In C A No. 2239 of 1966). 


R V.S Mani, Advocate, for Intervener No. 1 (In C. A. No 2239 of 1966) 


D. P. Singh, Advocate of M/s. Ramamurthi & Co., for Intervener N 
C.A. No. 2239 of 1966). i er No.2 (In 
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F. S. Narrıman and Miss Bhuvanesh Kumari, Advocates, O C Mathur and 
Ravinder Narain, Advocates of M/s J.B Dadachanı & Co and D.M. Popat, S I. Tha- 
kore and B Parthasarathy, Advocates, for Appellants in C A. No. 694 of 1967. 


C. K. Daphtary, Attorney-General for India, (S. P. Nayar, Advocate, with him) 
for Respondents Nos 1 to 3 (In C. A. No 694 of 1967) 


S K. Mehta, Advocate of Mp K.L Mehta & Co, for Intervener (In C A. 
No. 694 of 1967 ) 


G.R. Appeal dısmıssed. 
[SUPREME COURT | 
R. S. Bachawat and i Mahesh Bhagat v.. 
K S Hegde, JJ Ram Baran Mahto. 
11th April, 1968. C.A No. 394 of 1965. 


Bihar Tenancy Act (VIII of 1885), section 21 (1)—Mortgagee mducting tenants 
on the lands—Whether a lease or usufructuary mortgage. 


The gist of the document was a letting of the village for the full term of 40 years. 
There was no express or implied grant of a right of redemption of the village on re- 
payment of the loan The document was not intended to create a relationship of 
debtor and creditor or a security for the repayment of a debt. In our opinion, the 
transaction was a lease and not a usufructuary mortgage 


The general rule is that no one can confer on another a better title than he him- 
self has The Bhikhanpur Kothı could not make a grant of the rıght to occupy the 
lands after the expiry of the lease in their favour. But the right of occupancy 1s 
not the creation of any grant from the Kothi It is conferred by section 21 (1) ` As 
the tenants are ratyats, the law steps in and protects them from eviction. 


In the present case the defendants are settled raıyats of the village They held 
the lands as tenants of the tenure holder. There was no prohibition in the docu- 
ment creating that tenure against ınductıng ralyats on the land In Atal Chandra 
Rıshı v LakhıKaram Ghose (1909) 10 CLJ. 55, the proprietor granted 
an yara stipulating that yaradar would not be competent to grant a sub-lease 
which was to continue after the expiry of the yara. The yaradar settled the lands 
with a tenant The possession of the tenant ın its inception was lawful The Cal- 
cutta High Court held that inspite of the stipulation ın the yara the tenant became 
a raiyat whose rights were regulated by the provisions of the Bengal Tenancy Act 
and he could be rejected by the proprietor only on one or more of the grounds speci- 
fied ın section 44 Similarly ın this case the tenancy in its inception was lawful. 
The tenants became raiyats and as they were settled raıyats of the village they 
acquired rights of occupancy and could not be ejected except on one or more of 
the grounds mentioned in section 25. 

Sarjoo Prasad, Senior Advocate (D. Goburdhun, Advocate, with him), for 
Appellant. 

Yogeshwar Prasad and Hardev Singh, Advocates, for Respondents Nos. 1 and 


13 to 18 
GR. Appeal dismissed 


[SUPREME COURT | 


R S. Bachawat and Dhankı Mahajan v 
K S. Hegde, JJ Rana Chandubha Vakhatsing 
11th April, 1968. CA No 38 of 1965. 


Civil Procedure Code (V of 1908), section 115—Provinces and States (Absorptiow 
of Enclaves Order 1950— Bombay Agricultural Debtors Relief Act (XXVIII of 1939)— 
Principles of res judicata. 
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As ın our opinion, the decision of the Board and of the appellate Court that 
each of the respondents is lable for the entire mortgage debt ıs correct in law, it 
is not necessary for us to consider the other question whether the applications from 
‘which this appeal arises are barred by the principles of res judicata. For the same 
reason we are also not going into the question whether on the facts of this case it 
was competent for the High Court to reverse the decision of the appellate Court by 
having recourse to its powers under section 115 of the Code of Cıvıl Procedure. 


öğe“ Applying its earlier decision reported ın Tribhovandas Purshottamdas Thakkar 
v. Ratilal Motilal Patel, (1968)2SCJ.92:AIR 1968 SC 372, the Court held 
that a single Judge of a High Court ıs ordinarily bound to accept as correct judgments 


of Courts of co-ordinate surisdiction, of Division Benches and Full Benches of his 
Court. 


For our present purposes, all that we have to see 1s whether on the basis of the 
provisions of the Act, there 1s any justification for departing from the ordinary 
rule that ın the case of a joint debt, each one of the debtors 1s liable for the entire 
debt We see no such justification. 


Interpreting the provisions of the Bombay Act in Ambu Rama Mhatro v. Bhan 
Halya Pata, A I.R 1957 Bom 6 the Bombay High Court, speaking through Shah 
J., (as he then was) held that 1t cannot be disputed that when a mortgage is created 
jJomtly on property ın which several persons are interested each of the mortgagors 
1s liable ın the absence of contract to the contrary to pay the entire debt, and the 
lability of a mortgagor ıs not proportionate to the extent of his interest in the 
mortgaged property ; and that position 1s hot altered under the provisions of the 
Bombay Act This decision was followed by BhagwatiJ , (as he then was) of the 
‘Gujarat High Court ın Dave Sadashiv V Jayakrishna v Rana Govubha, (1962) 3 
‘Guj.L R. 1007. We are ın agreement with that conclusion 


I. N. Shroff, Advocate, for Appellants. 


J. A. Baxi, Advocate, and K L. Hathi and Atiqur Rehman, Advocates of 
M/s. Hath & Co., for Respondents Nos. 1 to 3. 


G.R. Appeal allowed. 
[SUPREME COURT.) 
M. Hıdayatullah, C J., J C. Shah, Ramanilal Gulabchand y 
S. M. Sıkri, R. S. Bachawat, State of Gujarat. 
G. K. Mutter, C. A. Vaıdıalıngam C.A. Nos. 1751-1773, 1799. 
and K S. Hegde, JJ. 1916, 2451-2452, 2187-2189, 
19th Aprıl, 1968. 2214-2220, 2358-2372, 2391, 


2577-2582, 66 and 48-73, 88-104- 
106, 107, 620, 705 to 708, 715, 
719, 814-852, 894 to 908, 1004, 

1065-1069 and 1557 of 1967. 


Bombay Tenancy and Agricultural Lands Act (LXVII of 1948), section 65— 
Amending Act (XIII of of 1966), section 35 (1)— Artıcles 31-A and 31-B, 14, 19 (1) 


(4) (e) and 31 of the Constitution—Breach of Principles of Natural Justice—Exercise 
of powers mala fide and actuated by political consideration. 


The argument of the learned Attorney-General that the general scheme of the 
Preamble and the provisions of section 44 could be read (and we do not decide that 
they can be so read) to give validity it 1s clear that the Preamble talked only of land 
holders and the addition of the words to section 65 1s intended to apply the principle 
to non-landholders (o Sımılarly the provisions of section 44 under the unamended 
Act, could not have been made applicable to such-landholders The amendment of 
section 65 was really carrying the Act into new fields and not being considered as 
an amendment of the Constitution. How can ıt claim the protection given to the 
un-amended Act. Therefore Article 31-B and the Ninth Schedule cannot be called 
in aid. 
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The third part namely modification of mghts have been considered by us but 
this Court in Thakur Raghubir Sıngh v Court of Wards, Ajmer and another, (1953) 
S C.J. 555 : (1953) S C.R. 1049 gave a limited meaning to the expression and that 


case has been applied on many occasions. 


Thus mere suspension of the right of management of one’s property withou 
modification of the proprietary right was not held sufficient to give protection of Article 
31-A (1) (a) We would have given more thought to this matter but for the re-enact- 
ment of Article 31-A with retrospective effect after Thakur Raghubir Singh’s case 
(1953) S C.J 505, which did not mterpret the Article as 1t 1s today. In view of the 
retrospective amendment of the Article ıt may be said that this Court interpreted! 
an article which never was enacted in that form. Therefore the less we speak 
of the matter from the angle of observations ın Thakur Raghubir Singh Case, 
(1953) S.C.J. 505 the better But even so the matter is not advanced much further. 


B.R.L. Iyengar, Senior Advocate (M/s Ravinder Naram and O.C. Mathur, 
Advocates of M/s J.B. Dadachanjı & Co.,and B. Dutta and Miss Bhuvanesh Kumari, 
Advocates, with him, for Appellants) (In all the Appeals). ` 


C.K. Daphtary, Attorney”General for India and N S Bındra, Senior Advocate 


(M/s. R.H Debhar and S P4Nayyar, Advocates, with them, for Respondents.) (In all 
the Appeals). 


G.R. Appeals allowed, 
İSUPREME COURT.J 
J.C. Shah, V. Ramaswami Bulchand Chandiram v. 
and G.K. Mitter, JJ. The Bank of India Ltd. 
19th April, 41968 C.A No. 690 of 1967. 


Displaced Persons (Debts Adjustment) Act (LXX of 1951) heremafter referred to 
as the said Act, section 5, section 17—Definition of debt under section 2 (6)— 
Contract Act (IX of 1872), section 43—General Clauses Act (X of 1897). 

The High Court has observed, on the statement of the appellant himself, that 
his paying capacity far exceeded the aggregate debt due from him and it was there- 
fore a fit case ın which interest at 4 per cent should be allowed to the Bank from 15th 
August, 1947 to 10th December, 1951. In our opinion, the finding of the High Court 


on this point 15 supported by proper evidence We accordingly reject the argument. 
of the appellant on this aspect of the case. 


It was argued on behalf of the appellant that the High Court fell into an error 
in construing the provisions of section 22 in the context of section 43 of the Indian 
Contract Act which states that “ when two or more persons make a joint promise, 
the promisee may, ın the absence of express agreement to the contrary, compel any 
one or more of such joint promisors to perform the whole of the promise”. Mr. 
Chagla contended that this section has no application in view of the overriding 
effect of section 3 of the said Act It is not necessary, ın our opinion, to decide this 
point in the present case. We shall assume in favour of the appellant that section 43 
of the Indian Contract Act has no application. Even upon that assumption the 
plea of the appellant for apportionment of the debt must be rejected because the 
High Court has found, upon examination of the evidence, that the liability both 
on the Loan Account and on the Cash Credit Account was undertaken solely by the 
appellant The finding of the High Court on this point is supported by paragraphs 
12 and 15 of the petition of the appellant. In these two paragraphs the appellant 
admitted that he had opened the Cash Credit Account with the Bank and that he 
had taken the loan against mortgaged securities mentioned in Schedule G to the 
petition. We see no reason for differing from the finding of the High Court. The 
liability on the Loan Account and on the Cash Credit Account was soely that of the 


appellant and therefore the question of apportionment of the debt under section 22: 
of the said Act does not arise. 
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In the present case therefore there is an absolute assignment of the policies 
in favour of the Bank and the policies were also in ıts possession.’ In our opinion, 
section 17 of the Act applies and unless realisation was in excess of the debt due the 
appellant was not entitled to refund. We accordingly reject the argument of the 
appellant on this aspect of the case. 

M.C. Chagla, Semor Advocate (B.R. Agarwala Advocate, of M/s. Gagrat © 
Co., with him), for Appellant. 


S.T. Desa Semor Advocate (Miss. Bhuvanesh Kumari, Advocate with 
J.B. Dadachanıı, O.C Mathur and Ravinder Naran, Advocates of M/s. J.B Dada- 
chanjt & Co., with hım), for Respondent. 


G.R. Appeal modified and dismissed. 


[ SUPREME GOURT. | 


J C. Shah, V. Ramaswamı, and Gopal Krıshnajı Ketkar v. 
GK. Mitter, JJ. Mohd Hay Latif. 
19th April, 1968 CA No. 954 of 1965. 


Bombay Public Trusts Act (XXIX of 1950) heremafter referred to as to the Act, 
sections 18, 70—Fiduciary position of a Manager of a Dargah—Production of accounts. 


He also admitted that “he had got record of the Dargah income and that 
account was kept separately”. But the appellant has not produced either his own 
accounts or the account of the Dargah to show as to how the income from plot No. 
134 was dealt with. Mr. Gokhale, however, argued that it was no part of the appel- 
lant’s duty to produce the accounts unless he was called upon to do so and the onus 
was upon the respondents to prove the case and to show that the Dargah was the 
owner of plot No 134. We are unable to accept this argument as correct Even 
if the burden of proof does not he on a party the Court may draw an adverse ınfe- 
tence if he withholds important documents ın his possession which can throw light 
on the facts at issue. It 1s not, ın our opinion, a sound practice for those desiring to 
rely upon a certain state of facts to withold from the Court the best evidence which 
is ın their possession which could throw light upon the issues ın controversy and to 
Tely upon the abstract doctrine of onus of proof. Murgesam Pillai v. Manc- 
die ri adi (1917)ILR 40 Mad 402: 32 MLJ. 369: (1917) 441A 

at p 103. 


This decision of the Privy Council was cited ın Civil Appeal No 941 of 1965 
decided on 15th April, 1968, Biltu Ram and others v Jamandan Prasad and others. 


This Court also distinguished another ruling of the Privy Council Bilas 
Kunwar v Desrajy Ranjit Singh (1915)29 MLJ. 335 LR. 42 IA. 202, at 
‘page, 206. with the following observations 


“ The observations of the Judicial Committee do not support the proposition 
that unless a party is called upon expressly to make an affidavit of documents and 
inspection and production of documents 1s demanded, the Court cannot raise an 
adverse inference against a party withholding evidence in his possession. Such a 
rule 1s inconsistent with I//ustration (g) of section 114 of the Evidence Act, and also an 
jmpressive body of authority.” 


HR Gokhale, Senor Advocate, (WP. Oka, SW Oka and Ganpat Rai, 
Advocates with him), for Appellant. 


Danial Latıfi, Senior Advocate, (Hardey Singh, Advocate with him), for Res- 
yondents Nos 3 and 4 . 


M S K. Sastri, and RH Dhebar Advocates, for Respondent No. 5 
G.R. —— Appeal dısmıssed. 
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[Supreme Courr.] ; 


J.C Shah, V. Ramaswami, Hadibandhu Das v. 
V Bargava, C.A. Vaidialmgam and District Magistrate, Cuttack. 
AN. Grover, JJ. C.A No.1210 of 1968. 


22nd April/2nd day of May, 1968 


Preventive Detention Act (IV of 1950), sections 3 (1) (a)(21), sections 7, 10, 11 (a)— 
Article 22 (5) of the Constitutton—Amending Act (LXI of 1962), section 13 (2). 


The Act authorises the Executive to, put severe restrictions upon personal 
liberty of citizens without even the semblance of a trial, and makes the subjective. 
satisfaction of an executive authority ın the first instance the sole test of competent 
exercise of power. We are not concerned with the wisdom of the Parliament in 
enacting the Act, or to determine whether circumstances exist which necessitate the 
retention on the statute book of the Act which confers upon the Executive extraordi- 
nary power of detention for long period without a trial But we would be loath to 
attribute to the plain words used by the Parliament a restricted meaning so as to 
make the power more harsh and its operation of a restricted interpretation without 
any indication by the Parliament of such an intention 


A.S R. Chari, Senior Advocate (Vinoo Bhagat, Advocate and Ravinder Nara, 
Advocate of M/s. J B. Dadachanı 8 Co with hım) for Appellant. 


Niren De, Solicitor-General of India and G.R Rajagopal, Senior Advocate 
(R.N. Sachthey, Advocate with them) for Respondents 


G.R. Appeal allowed 


[SUPREME COURT | 


R S. Bachawat, J M Shelat Maganlal Chhotalal Desai v. 
and AN Grover, JJ. Chandrakant Motıla 
22nd April, 1968. CA No. 392 of 1965. 


Bombay Rents Hotel and Lodging House Rates Control Act (LVII of 1947) 
sections 12 (1) and 12 (2) (3) (6)—Section 115, Civil Procedure Code (V of 1908). 


Now the right of recovery of the excess rent paid before 4th August, 1954 became 
barred on and after 4th February, 1955. Within that period the defendant took no 
‘steps for recovery of the amount by filing a suit or making a deduction As the claım 
for recovery of the amount became barred after 4th February, 1955, he could not 
thereafter deduct it from the rent falling due As a matter of fact, he did not deduct 
it from rent at any time Instead of making any deduction he filed a suit for its 
recovery. The overpayments cannot now be deducted from or adjusted against the 
rent falling due since 4th August, 1954. It follows that the rent was in arrear. 


In these circumstances, the defendant could not claim protection of section 12 
(1) of the Rent Act During the pendency of the suit he did not pay the standard 
rent due from him from 4th August, 1954 nor was he ready or willing to pay it. 
Instead of showing his readiness and willingness to pay the rent due he clarmed 
that he was not lable to pay any amount at all. 


Likewise he could not claim the protection under section 12 (3) (b). Before 
the first hearing of the suit on 26th December, 1957 or any other date fixed by the 
tral Court he did not pay or tender ın Court the standard rent then due from hım. 
Nor did he thereafter continue to pay or deposit ın Court such rent till the suit was 
finally decided It follows that the defendant cannot claim protection from eviction 
under the Rent Act The High Court therefore rightly decreed the suit for eviction. 
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In the result, the appeal is dismissed. We direct that execution of the decree 
foreviction be stayed fora period of one year from today. In all the circumstances 
of the case, we make no order as to costs. 


M.C. Chagla, Senior Advocate (B.R. Agarwala Advocate of M/s. Gagrat & Co., 
with him), for Appellant. 


ST Desai, Semor Advocate (P C. Bhartari, Advocate and J. B. Dadachanjih 
O.C. Mathur and Ravinder Naram, Advocates of M/s. J. B. Dadachanıı & Co., 
with him), for Respondent. 


G.R. Ap peal dismissed. 


[SUPREME CourtT.] 


S.M. Sikri, J.M. Shelat, R.H Bhutani rv. 
and V. Bhargava, JJ. Mani J. Desai. 
23rd April, 1968.5 Cr.A. No. 17 of 1967. 


Criminal Procedure Code (V of 1898), Section 145—JIndian Penal Code (XLV of 
1860), Section 341 


The jurisdiction under section 145 Criminal Procedure Code bemg, no doubt, 
of an emergency nature the Magistrate must act with caution but that does not 
mean that where on an app lication by one of the parties to the dispute he 1s 
satisfied that the requirements of the section are existent, he cannot inutite pro- 
ceedings without a police report. The view taken ın the aforesaid two decisions 
unnecessarily and without any warrant from the language of sub-section (1) 
limits the discretion of the Magistrate and renders the words “ other informa- 
tion” either superfluous or qualifies them to mean other information verified by 
the police. In our view, once the Magistrate, having examined the applicant on 
oath, was satisfied that his application disclosed the existence of the dispute and 
the likelihood of breach of peace, there was no bar against his acting under 
section 145 (1). 


The proviso is founded on the principle that forcible and wrongful dispossession 
is not to be recognised under the criminal law. So that it 1s not possible to say that 
such an act of dispossession was completed before the date of the order. To say 
otherwise would mean that if a party who 1s forcibly and wrongfully dispossessed 
does not ın retaliation take the law into his hands, he should be at adisadvantage and 
cannot have the benefit of section 145. 


In our view, the High Court erred ın holding that merely because dispossession 
of the appellant was completed before 20th June, 1966, there was no dispute existing 
on that day which was likely to lead to breach of peace or that the Magistrate was, 
therefore, prevented from passing his preliminary order and proceeding thence to con- 
tinue the enquiry and pass hus final order. In our view, reading section 145 as a 
whole, it is clear that even though respondent 1 had taken over possession of the 
said cabin, since that incident took place within the prescribed period of two months 
next before the date of the preliminary order,.the appellant was deemed to be in 
possession on the date of that order and the Magistrate was competent to pass the 
final order directing restoration of possession and restraining respondent 1 from 
interfermg with that possession until the appellant’s eviction in due course of law. 


S Bhutani and Urmila Kapur, Advocates, for Appellant. 


B.R L. Iyengar, Senior Advocate (P.C. Bhartari, Advocate for M/s. J.B. Dada- 
chanjı & Co., with him), for Respondents. 


G.R. Appeal allowed. 
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[SUPREME COURT | 


M. Hidayatullah, C. J , J. C Shah, Triloki Nath Tiku v. 
S M. Sikri, V. Ramaswami and State of Jammu Kashmir. 
V. Bhargava, JJ W.P. No. 107 of 1965. 


23rd Aprıl, 1968. 


Constitution of India (1950), Article 16—Communal considerations for appoint- 
ment and promotions 


Article 16 in the first mstance by clause (2) prohibits discrimination on the 
ground, iter alia, of religion, race, caste, place of birth or residence and permits an 
exception to be made ın the matter of reservation ın favour of backward classes of 
citizens The expression “backward class” 1s not used as synonymous with “ back- 
ward caste” or “ backward community ” The members of an entire caste or com- 
munity may in the scolal, economic and educational scale of values at a given time 
be backward and may on that account to be treated as a backward class, but that 
is not because they are members of a caste or community, but because they form 
a class. In its ordmary cannotation the expression “ Class ” means a homogenous 
section of the people grouped together because of certain likenesses or common 
traits, and who are identifiable by some common attributes such as status, rank, 
occupation, residence ın a locality, race, religion and the like But for the purpose 
of Article 16 (4) ın determiming whether a section forms a class, a test solely based 
on caste, community, race, religion, sex, descent, place of birth or residence cannot 
be adopted, because ıt would directly offend the Constitution. 


As already observed, the normal rule contemplated by the constitutional pro- 
vision is equality between aspirants to public employment, but in view of backward- 
ness of certain classes 1t would be open to the State to make a provision for reserva- 
tion of appoıntments or posts ın their favour when the State proceeds not to make 
reservations ın favour of any backward class, but to distribute the total number of 
posts or appointments on the basis of community or place of residence, no reservation 
permitted by clause (4) of Article 16 can be said to be made. In effect the State policy 
which Malik Ghulam Nabi spoke to was a policy not of reservation of some appoint- 
ments or posts ; ıt was a scheme of distribution of all the posts community wise Dis- 
tribution of appomtments, posts or promotions made in ımplementatıon of that 
State policy is contrary to the constitutional guarantee under Article 16 (1) and (2) 
and 1s not saved by clause (4). 


The promotions granted to respondents 3 to 83 are accordingly declared con- 
trary to the provisions of Articles 16 (1), (4) of the Constitution and therefore void. 
This will not however prevent the State from devising a scheme, consistent with the 
Constitutional guarantees, for reservation of appointments, posts or promotions 
in favour of any backward class of citizens which in the opinion of the State is not 
adequately represented ın the services under the State The petitioners will be en- 
titled to their costs of the petition cluding the costs of the hearing which culminated 
in the interlocutory order, and the costs curred before the High Court. 


M. C. Setalvad, Semor Advocate, (Naunit Laland R Gopalakrishnan, Advoca- 
tes, with him), for Petitioners 


C'K Daphtary, Attorney General for India (M. S K Sastri, R H. Dhebar 
and R. N. Sachthey, Advocates, with him), for Respondents Nos 1 and 2. 


G.R. —— Petition allowed. 


M—NR C ` 
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[SUPREME COURT) 


J.M. Shelat, KS Hegde Seth Loon Karan Sethiya vè 
and A N Grover, JJ. Ivan E. Jobn. 
25th April, 1968. CA No. 644 of 1965. 


Contract Act (IX of 1872), section 202—Order 21, rule 16 and section 146 
and 147, Cıvıl Procedure Code (V of 1908)—The scope of power-of-attorney. 


There is hardly any doubt that the power given by the appellant in favour of the 
Bank ıs a power coupled with interest. That1s clear both from the tenor of the docu- 
ment as well as from its terms. Section 202 of the Contract Act provides that where 
the agent has himself an interest ın the property which forms the subject-matter of 
the agency, the agency cannot, ın the absence of an express contract, be terminated 
to the prejudice of such interest . Ft 1s settled law that where the agency 1s created for 
valuable consideration and authority 1s given to effectuate a security or to secure 
interest of the agent, the authority cannot be revoked The document itself says 
that the power given to the Bank ıs irrevocable It must be said ın fairness to Shri 
Chagla that he did not contest the finding of the High Court that the power ın ques- 
tion was irrevocable. > 


The ınterest of the appellant under the decree cannot be sald to have been trans- 
ferred to the Bank either ın writing or by operation of law. 


The Courts in India, which administer both law as well as equity, have followed 
the rule laid down in Watson v. The Duke of Wellington (1830) 39 ER. 
231 and Burn v. Carvalho (1839) 41 ER 265, In this connection reference 
may be made to the decision of the Bombay High Court ın Jagabhaı Lallubhaı v. 
Rustam Nasarwanjı, (1885) ILR. 9 Bom. 311 ; and of the Patna High Court in 
Prahlad Pd. Modi v. Tikaitn Faldanı Kumari, AIR (1956) Pat 233 ; In the 
latter case, the Patna High Court held that'a transaction similar to the one we are 
concerned ın this case, ın substance amounted toallocation of fund to be appropriated 
towards the debt and therefore it 1s an equitable assignment No decision taking a 
contrary view has been brought to our notice We advance the interest of justice. 
We accordingly adopt that rule. 


MC Chagla, Senior Advocate (B Dutta, Advocate and OC Mathur, Advo- 
cate of M/s. JB Dadachanı & Co., with hım), for Appellant 


CB. Agarwala, Senor Advocate (V.D. Mahajan, Advocate, with hım), 
for Respondent No. 8. 


GR. — d Appeal dısmıssed» 


[SUPREME ‘COURT. ] 


V. Ramaswam, G K. Mitter and Govind Sahal v. 
C.A. Vaidialingam, JJ. State of U.P. 
30th April, 1968 Cr A No 65 of 1966. 


Constitution of India (1950), Article 361, Clauses (2) and (3)—Contempt 
Proceedings. 


In the instant case, the passing of the orders of expulsion, by the two appellants 
against the second respondent, and the filing of a supporting affidavit, ın the suit by 
the second appellant, clearly indicate that 1t was a deliberate attempt, by the appel- 
lants, to interfere with, or prejudice the second respondent, ın the conduct of the 
litigation, ınstıtuted by him It is no answer that the action, by way of expulsion, 
was taken on the basis of the Resolution, of the All India Congress Working Com- 
mittee, and to enforce discipline, in the Congress Organization As emphasized by 
Das, J , in Pratap Singh’s case, (1963) 1 SCJ 87: (1963) MLJ (Crl) 49: (1963) 1 
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M.L.J. (S.C) 55 : (1963) 1 An WR (SC) 55 : (1962) 2 S.C R. (Supp ) 838, 848. 
“any conduct, which interferes, with, or prejudices parties litigant, during the lti- 
gation, is undoubtedly contempt of Court * The High Court, ın this case, was justi- 
fied in holding the appellants guilty of contempt. We agree with the said conclu- 
S100. 


Before closing the discussion, on this matter we may state that Mr Garg referred 
us, to the decision ın Websterv Bakewell Rural Council L.R. (1916) 1 Ch 300, and urged 
that, on the principles, laid down therein, the appellants were not guilty of contempt. 
The consideration of this English decision, need not detain us much, because it has 
been adverted to, by Das, J , ın Partap Singh’s case (1963) 1 S.C J. 87: (1963) M L.J. 
(Crl) 49 and distinguished. Therefore, Webster’s case, LR. (1916) 1 Ch. 
D. 300 does not apply, to the facts of the ınstant case. 


R.K. Garg and S C. Agarwal, Advocates of M/s Ramamurthy & Co, for 
Appellants. = 


G.R. —— — Appeal dısmıssed 

İSUPREME COURT | i 

R.S. Bachawat, and Jai Lal v. 
A.N. Grover, JJ The Delhı Admınıstratıon. 
30th April, 1968. Crl. A. No 38 of 1965 


Penal Code (XLV of 1860), sections 302 and 324 and 84 


If a person by reason of unsoundness of mind 1s incapable of knowing the nature 
of the act or that he 1s dowing what 1s esther wrong or contrary to law he cannot be 
guilty of any criminal intent Such a person lacks the requisite mens rea and 1s 
entitled to an acquittal But ıt 1s not established ın the present case that the appel- 
lant was suffermg from this incapacity The general burden ıs on the prosecution 
to prove beyond reasonable doubt not only the actus reus but also the mens rea 
The prosecution satisfactorily discharged this burden The appellant was not 
insane at the time of the kıllıng and stabbing and he knew the consequences of his 
acts. We must hold that he is criminally responsible for the acts In the result, the 
appeal is dismissed. 


S.N. Prasad, Advocate (Amicus Curiea), for Appellant. 


HR. Khanna and SP. Nayyar, Advocates, for Respondent 
G.R. t Appeal dısmıssed. 


[SUPREME COURT] 


V. Ramaswamı and z Ashig Miyan v 
<C.4. Vaidialngam, JJ. State of M P. 
1st May, 1968 Cr A No 128 of 1966 


Penal Code (XLV of 1860), section 120-B and section 9 (a) of the Opium 
Act (I of 1878) (hereinafter calledthe Act)—Sections 251-A and252, Criminal Procedure 
‘Code (V of 1898)—Optum (Madhya Pradesh) Amendment Act (XV of 1955), 
section 20. 


We have already referred to the Full Bench decision of the Madhya Pradesh 
High Court, Ashiqui Mıyam v The State of M P, ALR. 1966 M.P vi (FB) 
wherein these facts have been stated No doubt, Counsel for the appellants 
has urged that, even under those circumstances, a trial for an offence under 
the Opium Act, cannot be held, under section 251-A We are not inclined 
to accept, this contention of the learned Counsel. More or less, a similar question 
arose before the constitution Bench of this Court in Amalshah’s case (Unreported 
decision ın Cr A No 201 of 1963 decided on 11th December,1964 Similar contentions 
were also urged, and reliance was placed on section 20-G of the Act, as applied 
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to Madhya Pradesh. This Court, after referring to the material provisions of section 
20-G, by 1ts judgment, dated 11th December, 1964, declined to express an opinion 
on the larger question, that the report, made by an exercise officer cannot be held to 
be a police report, so as to attract section 25 1-A, of the Code of Criminal Procedure. 
In that decision, this Court actually found that the proceedings. against the appellant 
before them, commenced on the report, of a Police Officer, and not on the report, of an 
excise officer, and that the complaint, lodged before the Magistrate, had been signed. 
by the police officer, who mvestigated the offence.On these findings, this Court held 
that, ınasmuch as the proceedings commenced, on a report made by a police officer, 
section 251-A, Criminal Procedure Code, ın terms, would apply, and hence the trial 
held, under that section, ın that case, was perfectly legal. Therefore, it will be seen, 
that in respect of a trial, conducted by a Magistrate, on a report made by a polce 
officer, under the Oprum Act, as applicable to the State of Madhya Pradesh, for 
an offence under that Act, this Court held that section 251-A, Criminal Procedure 
Code, applied. = 


In the case before us, on the facts, 1t is clear that the investigation was done by 
a police officer, the seizure of the articles and the arrest, of the accused, were effected, 
by a police officer, and the complaint or report, dated 23rd October, 1960, to the 
Magistrate, was made, by the Police Officer It 1s, on this report of the police officer, 
that the Magistrate acted further, and the trial also followed Under these cır- 
' cumstances, it is clear that section 251-A, Crimınal Procedure Code., directly applıes 
and it was, ın accordance wıth the procedure, indicated ın that section, that the trial 
was held. It follows, that there is no illegality, in the trial. 


C L. Sareen and R. L. Kohh, for Appellants. 
I. N. Shroff, Advocate, for Respondent 


G.R. : Appeal dismissed. 
[SUPREME COURT.| 7 

V. Ramaswamı and Shiv Raj Singh v. 

C. A. Vaidialingam, JJ. The Delhi Admınıstration. 

Ist May, 1968. Cr. A. No 124 of 1966. 


Prevention of Corruption Act (II of 1947), sections 5 (2) and 161, Penal Code, 


Upon the facts which have been found by the High Court to be proved there 
can be no doubt that the appellant was guilty of grossly abusing his position as public 
servant within the meaning of section 5 (1) (4) of the Prevention of Corruption Act 
and thereby obtained for himself a valuable thing or pecumiary advantage, and the 
charge under that section 1s established. We are therefore of the opinion that Mr. 
Chagla is unable to make good his argument on this aspect of the case also. 


Lastly, Mr. Chagla submitted that the sentence of imprisonment was excessive - 
We are unable to accept this contention Upon the finding of the High Court in 
this case ıt ıs manifest that the appellant grossly abused his position as a police officer 
and extorted moneys from Russel Nathaniel and his wife and also a gold ring from 
Roshan Lal ‘The appellant ın his official capacity as a police officer was expected 
to maintain a high standard of integerity and to uphold the maintenance of law. 
Instead the proved facts disclose that there was a gross abuse of his official position 
on the part of the appellant and ın the circumstances of the case we are satisfied that 
the sentence imposed 1s not excessive 


M.C Chagla, Advocate, (E. C Agarwala, Miss Santosh Agarwala, and P. C. 
Agarwala, Advocates, wıth hım), for Appellant. 


D. Narasraju, Senior Advocate (R. N. Sachthey, Advocate, with him), for 
Respondents. i 


G.R. Appeal dismissed. 
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[Supreme COURT.) Ishwarlal Girdharilal Parekh v. 
V. Ramaswamı and State of Maharashtra. 
C. A. Vaidialingam, JJ. Cr. A. No. 109 of 1969. 


Ist May, 1968. 


Penal Code (XLV of 1860), section 420 read with section 5 (1) (d) and 
5 (2) Prevention of Corruption Act (II of 1947), section 468 Indian Penal Code, 


sections 29, 30 Indian Penal Code—Order of assessment by Income-tax Officer a 
valuable security. 


In our view the word ‘ property’ occurrmg in section 420 Indian Penal Code, 
does not necessarily mean that the thing, of which a delivery 1s dishonestly desired. 
by the person who cheats, must have a money-value or a market-value, in the hand 
of the person cheated Even if the thing has no money value, ın the hand of the 
person cheated, but becomes a thing of value, in the hand of the person, who may 
get possession of it, as a result of the cheating practised by him, it would still fall 
within the connotation of the term ‘ property ?, ın section 420 Indian Penal Code. 


An offence under section 420, Indan Penal Code will also be made out, if it is 
established that the accused have cheated and, thereby, dishonestly induced the 
Income-tax Officer to make a ‘ valuable security’ This takes us to the question: 
“ Is the assessment order, a ‘valuable security’? We have already referred to section 
30, Indian Penal Code defining valuable security ’. The assessment order 1s certainly 
a ‘document’, under section 29, Indian Penal Code. The order of assessment does 
create a right, ın the assessee, ın the sense that he has a right to pay tax only on the 
total amount assessed therein and his liability to pay tax is also restricted to that 
extent. Therefore, an ‘order of assessment’ 1s a ‘valuable security ’ under section 
420, Indian Penal Code . Therefore, if the cheating, employed by the accused, 
resulted ın inducing the Income-tax Officer to make a wrong assessment order, it 
would amount to inducing the Income-tax Officer, to make a ‘ valuable security ?. 


A.S.R Chari, Senior Advocate (N. C Mamar and P. C. Bhartari, Advocates, 
and J. B Dadachanjı, Advocate of M/s J B Dadachayı & Co., with him), for 
Appellant. 


G. L. Sanghi and S. P. Nayyar, Advocates, for Respondent No. 1. 


N. C. Maniar, Advocate, and K.L. Hathi and Atiqur Rehman, Advocates of 
M/s. Hathi & Co, for Respondent No. 2 


G.R. 


Appeal dismissed. 
[SUPREME COURT.| 
J. C. Shah and Harcharan Singh v. 
V. Bhargava, JJ. S Mohinder Singh. 
Ist May, 1968. C.A. No. 1554 of 1967 


Representation of the People Act (XLII of 1950), section 100 (1)(5) (0, section 36 
0). 
The statutory requirements of election law must be strictly observed. An 
election dispute is a statutory proceeding unknown to the common law :it is not 
an action at law or in equity. Asa copy of the relevant entries from the electoral 
roll relating to the appellant ıt was indisputably defective. But under section 36 (4) 
the Returning Officer is entitled to accept the nomination paper even if it be 
defective, if the defect isnot of a substantial character, indeed he is enjoined not to 
reject the nomunation paper unless the defect 1s of a substantial character The de- 
tails for identifying the appellant as an elector were duly furnished His age was 
meftioned in the nomination paper, though it was not to be found in the certrfied 
copy produced by the appellant. No objection was raised to the acceptance of 
the nomination paper on behalf of the contesting candidate and his agents present 
at the scrutiny. The Returning Officer satisfied himself by personal inquiry that the 


. 
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appellant was above the age of twenty-five and theréfore competent to stand for 
election It ıs true that he did not apply his mind to the absence of house number 
entered in the electoral register. But he did not come to the conclusion that even 
though the copy produced was defective the defect was of a substantial character. 
The decision of the Returning Officer ın the matter 1s not final and ın appropriate. 
cases 1t 1s open to the Court to reach a different conclusion ın an election petition. 
But on a careful review of the proceedings of the Returning Officer we are of the 
opinion that the Returning Officer did not err in not rejecting the nomination paper ; 
the defects ın Exhibit P. W. 1/4 were not of a substantial character 


The primary purpose of the diverse provisions of the election law which may 
appear to be technical 1s to safeguard the purity of the election process, and the Courts 
will not ordinarily minimise their operation If there was any reason to think that 
the appellant was negligent, or that on account of defects which were found ın the 
copy produced by the appellant the purity of the election process was likely to be 
affected, we would have been loath to disagree with the High Court But in this 
case the appellant moved the Electoral Registration Officer for a copy certifying the 
correctness of the entries in the list which had been supplied to him, and the Electoral 
Registration Officer supphed to him a copy which though defective, did mmclude 
sufficient particulars for identifying the appellant No objection was raised before 
the Returning Officer and that officer after holdimg an inquiry was apparently of 
the view that there was no defect which could be regarded as of a substantial character. 
We do not think that any ground ıs made out for disagreeing with the view of the 
Returning Officer. 


S V Gupte, Semor Advocate (Mehra Smgh Chaddah and Harbans Singh, 
Advocates, with him), for Appellant 


A K Sen, Senior Advocate (R L Kohh and J C. Talwar, Advocates, with. 
him), for Respondent No 1. 


G.R. Appeal allowed. 


[SUPREME COURT. ] 


M Hidayatullah, C J., Ishwar Singh Bindra y. 
C. A Vaıdıalıngam, State of U. P. 
and A. N Grover, J Cr. As. Nos 190-191 of 1965. 


2nd May, 1968 


Criminal Procedure Code (V of 1898), section 561-A—Drugs Act (XXIII of 1940), 
section 3 (b) (1) as amended by Drugs (Amendment) Act (XXI of 1962) and Drugs 
Cosmetics (Amendment) Act (XIII of 1964)—Meaning of medicme or substance. 


Now if the expression “ substances ” 1s to be taken to mean something other 
than “ medicine” as has been held in our previous decision ıt becomes difficult to: 
understand how the word “and” as used ın the definition of drug ın section 3 (b) 
(1) between “ medicines ” and “ substances ” could have been intended to have beem, 
used conjunctıvely It would be much more appropriate ın the context to read it 
dısconjunctıvely. InStroud’s Judicial Dictionary, 3rd Edn ıt 1s stated at page 135 
that “and ” has generally a cumulative sense, requiring the fulfilment of all the 
conditions that ıt jos together, and herein it ıs the antithesis of or Sometimes, 
however, even ın such a connection, it 1s, by force of a context, read as “or”. 
Similarly ın Maxwell on Interpretation of Statutes, 11th Edn , ıt has been accepted 
that “ to carry out the intention of the legislature it 1s occasionally found necessary 
to read the conjunctions “or” and “and” one for the other.” 


The scheme of clause (1) of section 3 (6) apparently is to take ın all medicines 
or substances with the exception of such medicines or substances which are exclusively 
used or prepared for use in accordance with the Ayurvedic or Unam system of 
medicine. The exception made ın the case of latter class of medicines or Substances 
was essentially meant to cover only such medicines or substances which were used 
in the Ayurvedic or Unani system or were prepared fo1 use ın accordance with those 
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systems In other words all medıcınes or substances had, under section 16 of the 
Act, to comply with the standard set out in the Schedule, as ıt stood before the 
amendment made by Act XIII of 1964 In the Schedule classes of drugs and the 
standard which was to be complied with were set out with reference mostly to the 
standards maintamed at the National Institute for Medical Research, London and 
the standards of identity, purity and strength specified ın the (current edition for the 
time being of the British Pharmacopoeia) or the British Pharmaceutical Codex or 
any other prescribed pharmacopoeia, or adopted by the Permanent Commission 
en Biological Standardisation of the (World Health Organisation). Only one cate- 
gory consisting of medicines and substances used or prepared for use exclusively in 
accordance with the Ayurvedic or Unanı system of medicine was taken out of the 
definition of drug before the amendments made by Act XIII of 1964 That Act, 
as mentioned before, deleted the exception 


In our view medicines or substances have to be taken as a whole and 1n the pre- 
sent cases ıt will have to be decided bythe trial Magistrate whether Bindra’s Antı- 
phlogıstıc Plaster and Bindra’s Yabrooj Plaster (Belladona Plaster) are medicines 
which are exclusively used or which have been prepared for use exclusively ım 
“ cordance with the Ayurvedicor Unanı system of medicine As regards the adverb: 
acexclusıvely ” we concur ın the view of the High Court that ıt must be taken 
to govern the words “ used ” as well as “ prepared for use ”, but ın our opinion each 
individual ingredient or component of the preparation in question will not be the 
decisive or determining factor and what the Court will have to decide after recording 
such evidence as may be produced will be whether the aforesaid medicines (they can 
hardly be called substances) were exclusively used or were prepared for use exclusi- 
vely ın accordance with the Ayurvedic or Unanı system If they fulfil the test they 
would be excluded 


Bishan Narain, Senior Advocate (Harbans Singh, Advocate, with him), for 


Appellants. 
GN. Diksht and O P. Rana, Advocates, for Respondent. 
G. R. e — Appeals dismissed e. 
[SUPREME COURT ] 3 
V. Ramaswamı and Dr. Devendra M Surti v. 
CA Vaıdıalıngam, JJ. State of Gujarat. 
2nd May, 1968. Cr A. No 102 of 1966. 


I 


Bombay Shops and Establıshment Act (LXXIX of 1948) (heremafter referred 
to as the Act)—Rules framed under the Act 


It ıs therefore clear that a professional activity must be an activity carried on 
by an individual by his personal skill and intelligence There 1s a fundamental distinc- 
tion therefore between a professional activity and an activity of a commercial 
character and unless the profession carried on by the appellant also partakes of the 
character of a commercial nature, the appellant cannot fall within the ambit of sec- 
tion 2 (4) of the Act In The National Union of Commercial Employees and another 
v. M R Meher, Industrial Tribunal, Bombay, (1962) 3 SCR (Supp ) 157. A.LR 
1962 S C 1080, it was held by this Court that the work of solicitors 1s not an industry 
within the meaning of section 2 (J) of the Industrial Disputes Act, 1947 and therefore 
any dispute raised by the employees of the solicitors against them cannot be made the 
subject of reference to the Industrial Tribunal 


Applying a similar line of reasonıngın The State of Bombay v.The Hospital Maz- 
door Sabha, (1960) S C J 679 (1960)2S CR 866, we are of opinion that the dispen- 
say of the appellant would fall withm the definition of section 2 (4) of the Act if 
the activity of the appellant 1s organised in the manner in which a trade or business 
is geneially organised or arranged and if the activity 1s systematically or habituaHy 
undertaken for rendering material services to the community at large or a part of 
such community with the help of the employees and if such an activity generally 
involves co-operation of the employer and the employees. To put it differently 
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the manner in which the activity in question 1s organised or arranged, the condition 
of the co-operation between the employer and tlie employees being necessary for 
its success and its object being to render materal service to the community can be 
regarded as some of the features which render the carrying on of a professional 
activity to fall within the ambit of section 2 (4) of the Act. Tested in the hght of 
these principles, we hold that the case of the appellant does not fall within the pur- 
view of the Act and the conviction of the appellant of the offence under section 52 (c) 
of the Act read with section 62 of the Act and rule 23 (1) of the Rules 1s illegal. 


S. T. Desai, Senior Advocate (Arun H. Mehta and I N Shroff, Advocates, with 
him), for Appellant 


R. H. Dhebar and M S. K. Sastri, Advocates, for Respondent 


G.R. —— Appeal allowed. 

[SUPREME COURT.| 
R.S Bachawat,J. M Shelat Dr. Laxman Balkrishna Joshi v. 
and A N. Grover, JJ. Dr. Trimbak Bapu Godbole. 
2nd May, 1968. CA. No. 547 of 1965. 


Torts—Sut for damages—Fatal Accidents Act (English Act XIII of 1858), 


From the elaborate analysıs of the evidence by both the trıal Court and the Hıgh 
Court, it 1s impossible to say that they did not consider the evidence before them or 
that their findings were the result of conjectures or surmıses, or inferences unwarran- 
ted by that evidence. We would not, therefore, be justified in reopening those con- 
current findings or reappraising the evidence 


In our view, there is no reason to think that the High Court was wrong in its 
conclusion that death was due to shock resultmg from reduction of the fracture 
attempted by the appellant without taking the elementary caution of giving 
anaesthetic to the patient The trial Court and the High Court were, therefore, 
right in holding that the appellant was guilty of negligence and wrongful acts towards 
the patient and was liable for damages. 


EN 
Purshotamdas, Trıcumdas Senior Advocate (1 Shroff, Advocate, with hım), 
for Appellant. 


Bishan Narain, Semor Advocate (B Datta, Advocate and JB Dadachann, 
Advocate for M/s. J.B. Dadachanjı & Co., with hım,) for Respondents. 
i 


G.R. —— — Appeal dısmıssed 
[SUPREME COURT.J 
J.M. Shelat, K.S. Hegde and Kalinga Tubes Ltd. y. 
AN. Grover, JJ. Their Workmen. 
3rd May, 1968. CA. No 26 of 1968 


Payment of Bonus Act (1965)—Industrial Disputes Act (XIV of 1947) (hereinafter 
called the Act), section 25-FFF, sub-section (1), section 2 (1) 


Ordinarily, as is well-known, this Court does not interfere with findings of fact 
of a Tribunal, but the question whether the undertaking was closed down or not by 
means of the notice dated 3rd October, 1967 was not considered in a proper manner 
by the Tribunal and its approach was erroneous and suffered from a number of infirmi- 
ties of such a nature that the conclusion arrived at by ıt cannot be regarded as sacro- 
sanct or final, The entire facts and circumstances established ın this case ımpel us to 
hold that the Management of the appellant closed down its prıncıpal undertaking of 
manufacturing and selling iron pipes and poles on 3rd October, 1967. It may be 
mentioned that ıt was and 1s not the case of the respondent that the continuation 
‘of water supply meant continuation of the undertaking of the appellant. 


_ The only question which now remains to be determined is whether the under- 
taking was closed for “ any reason whatsoever” or it was “ on account of unavoidable 
circumstances” beyond the control of the employer. The measure of compensation 
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payable when an undertaking is closed down for any reason whatsoever is different 
as provided ın sub-section (1) which refers to the provisions of section 25-F as if the 
workmen had been retrenched In the notice served by the Management in the 
present case it was claimed that the undertaking had been closed down under the 
proviso to sub-section (1) and actually compensation has been paid to the 613 
workers ın accordance with the proviso 


The Explanation appearing ın the proviso gives some indication of the anxiety 
of the Legislature to expressly rule out certain contingencies which ordinarily could 
have been pleaded by the employer as unavoidable circumstances beyond his control. 
In the normal working of business of a commercial undertaking financial losses or 
accumulation of undisposed of stocks and the expiry of the period of the lease or the 
licence can ordinarily goa long way ın establishing that ıt has virtually become mpos- 
stble to carry on the business which in normal course, will have to be closed down. 
Similarly if the period of lease of the site on which a factory has been set up has ex- 
pired and there 15 no provision for its renewal or extension 1t would ordinarily present 
insurmountable difficulty in the way of the working of an undertaking by a company 
ora commercial concern. Notwithstanding all this the Legislature provided that in 
spite of the aforesaid difficulties or ımpedıments or obstacles the conditions of the 
proviso would not be satisfied merely by the happening or existence of the circum- 
stances embodied ın the Explanation The reason for doing so seems to be that 
whenever such difficulties as are mentioned ın the Explanation, arise the employer 1s 
not expected to sit idly and not to make an all out effort like a prudent man of busi- 
ness ın the matter of tiding over these difficulties for saving his business The Legis- 
lature was apparently being very stringent and strict about the nature of the circums- 
tances which would bring them within the proviso The laying down of two pre- 
conditions therein in the language in which they are couched 1s significant and must 
be given due effect. ° 


After considering the entire facts and circumstances of the present case we are 
not satisfied that the closure of the undertaking was due to unavoidable circum- 
stances beyond the control of the appellant Thus compensation would be payable 
as if the undertaking was closed down “for any reason whatsoever” within section 
25- FFF (1) of the Act 


In the result the appeal 1s allowed and the award of the tribunal is set aside. 
The appellant shall be liable to pay compensation under the principal part of sub- 
section (1) of section 25-FFF of the Act. In view of the entire circumstances 
the parties are left to bear their own costs. 


Sachin Choudhury, Semor Advocate (MK Banerjee and B Parthasarath i, 
Advocates and JB Dadachanı, OC. Mathur and Ravinder Na ain, Advocates 
of M/s J.B Dadachayı & Co., with him), for Appellant 


Gobind Das and R. Gopalkrishnan, Advocates, for Respondents 
G.R. Appeal allowed. 


[SUPREME COURT) 


J.C. Shah and j S Rajagopal v. 
V. Bhargava, JJ. C M Armugam 
3rd May, 1968 C A. No 1553 of 1967 


Representation of People Act (XLII of 1950)— Schedule Castes—Adi Dravida 
Hindu—Conversion to Indian Christian—Return to Hindu fold—Dısqualification— 
Order 41, rule 27, Civil Procedure Code (V of 1908)—Opportumty of evidence before 
the Supreme Court. 


A request was put. forward before us during the hearing of this appeal to direct 
the production of that register, but we do not think that there 1s any justification under 
Order 41, rule 27 of the Code of Cıvıl Procedure for summoning 1t at this stage,parti- 
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cularly because, even if that register is brought a lot of oral evidence would have to be 
recorded 1n order to have the register properly proved and to give an opportunity to 
the partys-against whom inferences follow from it, to meet those inferences In the 
circumstances, we have not entertained the request for summoning of that register 
at this stage. This is all the more so as we find that there 1s no evidence to show that an 
entry relating to the baptism of the appellant must necessarily find a place in the 
register ın view of the fact that the appellant was baptized at the Ponnal Anıcut 
Festival and not ın the Church Consequently, the non-summoning of that register 
by the respondent does not detract from the value to be attached to the statement 
of P.W. 9. 


In our opinion, if this test is applied to the present case, 1t must be held that at 
least by the year 1967, when the present election in question took place the appellant 
had started professing the Hindu Religion. He had openly married-a Hindu wife. 
Even though the marriage was not celebrated according to the strict Hindu rites 
prevalent amongst Adi Dravidas, the marriage was not ın Christian form and 1s alleg- 
ed to have been ın some reformed Hindu manner. Thereafter, the appellant ın 1961 
took the step of having his service cards corrected so as to show bım as an Adı Dravida 
Hindu instead of a Christian. This was followed by his candidature as a member 
of the Adi Dravida Hindu Caste in the General Elections in 1962; and, subsequently, 
he gave out the caste of his children as Adi Dravida Hindus. These various steps 
taken by the appellant clearly amount to a public declaration of his professing 
the Hindu faith The first step of the marriage cannot, of course, by itself be held 
to be a sufficient public declaration that the appellant believed ın Hindu Religion, but 
the subsequent correction of entries ın service cards and his publicly standing as a 
candidate from the reserved Scheduled Caste Constituency representing himself as an 
Adı Dravida Hindu taken together with the later act of showing his children as Adı 
Dravida Hindus in the school records must be held to be a complete public declara- 
tion by the appellant that he was by this tıme professing Hindu Religion. Finally, ın 
the General Elections of 1967 also, the appellant, by contesting the seat reserved for a 
member of a Scheduled Caste on the basis that he was an Adi Dravida Hindu, again 
purported to make a public declaration of his faith in Hinduism. In these circums- 
tances, we hold that, at the relevant time in 1967, the appellant was professing Hindu 
Religion, so that paragraph of the Constitution (Scheduled Castes) Order, 1950 did 
not apply to him. 


It is in our opinion, enough to take notice of the decision in Goona Durgaprasada 
Rao (alias) Pedda Babu v Goona Sudarsanaswamı (1940), 1 M LJ. 800: ILR. 
(1940) Mad: 653: A.I.R. 1940 Mad. 513, where these two aspects 
were emphasised by a Full Bench of the Madras High Court In that case, the 
first question that arose was whether a person could become a convert to Hinduism 
without going through a formal ceremony of purification. It was held that no proof 
of any particular ceremonial having been observed was required. Varadachamar, J , 
held that when on the facts ıt appears that a man did change his religion and was 
accepted by his co-religionists as having changed his religion, and lived, died and was 
cremated ın that religion, the absence of some formality should not negative what 1s 
an actual fact. Considering the question of entry into the caste, Krishnaswam1 
Ayyangar, J., held that, ın matters affecting the well-being or composition of a caste, 
the caste itself 1s the supreme judge. It was on this principle that a reconvert to 
Hinduism could become a member of the caste, if the caste itself as the supreme 
judge accepted hım as a full member of it In the appeal before us, we find that the 
appellant had not given evidence to satisfy these requirements in order to establish 
that he did become a member of Adi Dravida Hindu Caste by the time of General 
Elections in 1967. 


It is true that his close relatives, like his father and brother-in-law, treated him 
again as a member of their own caste, but the mere recognition by a few such relatives 
cannot be held to be equivalent to a recognıtion by the members of the caste ın general. 
The candidature from the reserved seat ın 1962 cannot also be held to imply any 
recognition by the members of the Adi Dravida Hindu Caste ın general of the appellant 
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as a member of that caste. Consequently, ıt has to be held that the appellant has 
failed to establish that he became a member of the Adi Dravida Hindu Caste after he 
started professing the Hindu religion , and this conclusion follows even on the assump- 
tion that a convert to Hinduism can acquire the membership of a caste Ordinarily, 
the membership of a caste under the Hindu Religion 1s acquired by birth Whether 
the membership of a caste can be acquired by conversion to Hinduism or after 
reconversion to Hinduism 1s a question on which we have refrained from expressing 
our opinion, because even on the assumption that 1t can be acquired, we have arrived 
at the conclusion that the appellant must fail ın this appeal. 


A K. Sen, Senior Advocate (S S. Javalı and M. Veerappa, Advocates, with 
him), for Appellant. 


Saijoo Prasad, Semor Advocate, S Balakrishnan and SS. Khadunja, 
Advocates, with him), for Respondent No 1. 





GR. — Appeal dısmissed. 
[SUPREME COURT.) 

J.M Shelat and Orient Paper Mills Ltd. v 

K.S Hegde, JJ. The Union of Indıa. 

3rd May, 1968. C.As. Nos 659-664 of 1965. 


Central Excises and Salt Act of 1944), (heremafter referred to as the 
Act), Item 17 (3) of the fist Schedule—Finance Act (XIV of 1961)—Revisional powers 
of the Central Government—Quasi-Judicial functions. 


Applying its earher decision in B Rajagopala Naidu v. S T. A. Tribunal, 
(1964) 2 SCI.570: (1964) 2 MLJ (SC)131: (1964)2AnWR (SC) 131: 
(1964) 7SCR 1: AIR 1964S C. 1573, the Court held the rule laid down ın the above 
decision is fully applicable to the facts of thiscase It ıs obvious as well as admitted 
that both the Collector and the Central Government proceeded on the basis that the 
direction given by the Board was decisive of the matter. The revision applications 
filed before the Government were heard and decided by one of the Members of the 
Board He appears to have proceeded on the basis that ın view of the directions 
given by the Board nothing more need be said as to the point ın dispute It 1s re- 
grettable that when adımınıstratıve officers are entrusted with quasi judicial functions, 
often times they are unable to keep aside administrative considerations while dis- 
charging quasi judicial functions This Court as well as the High Courts have re- 
peatedly tried to impress upon them that their two functions are separate , while 
functioning as quasi judicial officers they should not allow their judgments to be 
influenced by administrative considerations or by the instructions or directions given 
b y their superiors. Even if the question of the legality of the direction issued by the 
Board had not been taken before the authorities under the Act, as that direction 
completely vitiates the proceedings and makes a mockery of the judicial process, 
we think we ought to consider the legality of that direction. For the reasons 
already mentioned, we hold that that direction was invalid and the same has 
vitiated the proceedings before the Collector as well as the Government. 


Both the appellant as well as the Revenue invited us to decide the case on the 
basis of the material on record Ordinarily this Court does not go into questions 
of fact. That ıs the duty of the authorities under the Act We see no exceptional 
circumstances ın this case requiring us to deviate from the ordinary rule. 


Cases considered: CA No 635/64 decided on 22nd September, 1965. 


S Ray, Senior Advocate (R. K Choudhury, A. N. Parikh and B P Maheshwari, 
Advocates, with him), for Appellant. 


Seryed Mohd., Advocate (S P. Nayyar, Advocate, with him), for Respondent. 
GR. Appeals allowed. 
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[Supreme Court.] 


JC Shah and Amrit Lal Ambalal Pate v. 
V. Bhargaya, JJ. , Hımathbhaı Gomnabhai Patel. 
3rd May, 1968. CA.No 1603 of 1967. 


Representation of People Act (XLII of 1950)—25 years age—Sections 36 (2) (a), 
100—Government of Union Territories Act (XX of 1963)—Article 173 of the Constitu- 
tion. 


Itis to be noticed that this provision makes a departure inasmuch as it lays down 
that the nomination paper 1s to be rejected if the candidate ıs not qualified under 
Article 173 of the Constitution on the date fixed for the scrutiny of nominations 
In the present case, the appellant had not attained the age of 25 years on 21st January, 
1967, which was the date for scrutiny of nominations Consequently, the nomination 
paper of the appellant was liable to be rejected under section 36 (2) (a) of the Act. 
Since ıt was liable to be rejected on this ground, ıt must be held that his nommation 
had been improperly accepted. In such a case, under sectin 100 (1) (d), the High 
Court 1s to declare the election void, if the result of the election, ın so far as it concerns 
the returned candidate, 1s found to have been materially affected. On the face of it, 
the consequence of the improper acceptance of the nomination of the appellant was 
that the result of the election was materially affected, because he was declared as duly 
elected when he was not entitled to that nght on the ground that his nomination paper 
should have been rejected by the returning officer under section 36 (2) (a) of the Act. 
The election of the appellant had to be declared as void ın these circumstances by the 
High Court not under section 100 (1) (4), but under section 100 (1) (D (1) of the Act. 
The order made by the High Court setting aside the election of the appellant is, there- 
fore ın accordance with law There ıs no ground for interfering with ıt. 


IN Shroff, Advocate, for Appeliant. 


ST Desa, Senior Advocate (P.C Bhartarı, Advocate for M/s. J B. Dadachanjı 
& Co., with him), for Respondent No. 1. 


G.R. Appeal dismissed. 
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Krishnaswamy Reddy, F P. Velan, In re. 
23rd October, 1967 Gri R.C No. 572 of 1967. 
Crl.R.P.No. 565 of 1967. 


Madras Village Panchayats Act (X of 1950), section 106— Executive Officer of 
Panchayat—Charge of withdrawal of panchayat funds and non-utilisation of funds for purposes 
Şor which drawn—Breach of trust—Acting or purporting to act in the discharge of official 
duty—Sanction for prosecution, when necessary—Power of sanction—Delegation to Collector 
by Governmeni—Validity 


The petitioner, the Executive Officer of a Panchayat Board, was charged that 
he, in his capacity as the Executive Officer of the Panchayat drew the Panchayat 
amounts from the local bank and from sub-treasury and committed breach of trust 
of the said amounts by non-utilising the amounts for the purpose of which they were 
‘drawn, an offence punishable under section 409, Indian Penal Code. On the ques- 
tion if sanction was 1equired under section 106 of the Panchayat Act of 1950 and if 
the sanction by the Collector was valid. 


Held, no sanction is necessary, since ıt cannot be said that the criminal breach of 
trust or misappropriation committed by the petitioner was while he was acting in 
the discharge of his official duties 


It is not every offence committed by a public servant that requires sanction for 
prosecution ; Nor even every act done by him while he is actually ın the perfor- 
mance of his official duties; sanction would be necessary if the Act complained 
ofis strictly concerned with his official duties, so that it could be claimed to have been 
done by virtue of the office. 


The answer to the question whether the petitioner committed breach of trust 
while acting or purporting to act in discharge of his official duty as the Executive 
‘Officer of the Panchayat, mainly depends upon the fact whether the Executive 
‘Officer spent the amount diawn by him ın fact for the purpose for which ıt was 
drawn and whether he was authorised to spend such amount. Ifhe was authorised 
to spend and if he had spent according to the direction and authorisation, it can be 
said that he spent while acting ın discharge of his duty. If he had not spent the 
amount for the purpose for which ıt was drawn and committed breach of trust, ıt 
cannot be said that such breach of trust was committed while acting in discharge of 
his official duty. 


The act of criminal misappropriation was not commutted by the petitioner while 
he was acting or purporting to act in discharge of his official duties and the offence 
has no direct connection with the duties of the petitioner. The official status of the 
petitioner as Executive Officer provided an occasion or opportunity of committing 
the offence of misappropriation, by not utilismg-the amount for the purpose for 
which it was drawn 


[Though the question whether the sanction accorded by the Collector was valid 
or not does not arise, the Court agreed with the view in Public Prosecutor v. Arulswami, 
(1964) 2 M.L J. 184: IL.R (1964) 2 Mad” 190: (1964) M LJ. (Crl.) 521: A I. 
R. 1964 Mad 350, that the Government can delegate its powers of sanction to the 
Collector.] 


C. F. Louis, for Petitioner. 
R Veeramani, for Public Prosecutor. 
V.S. Petition dismissed.. 
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Veeraswami, 7 N Valliammal Achı v. 
and February, 1968 P. V. Chinnaswami Ambalam. 
` CRP No 2466 of 1966. 


Madras Court-fees and Suits Valuation Act (XIV of 1955), section 69—Refund of 

half Court-fee—Suit on pronote—Ex parte decree on the basis of the evidence recorded for the 

laintiff—Setting aside of ex parte decree—Later, suit settled out of Court—Whether plaintiff 
entitled to refund of half Court-fee 


Held, ıt cannot be said that the setting aside the ex parte decree would wipe out 
the evidence taken, nor would it obliterate the fact of the trial having taken place. 
The only inference flowing from the setting aside of the ex parte decree 1s 1t 1s open. 
to the defendant to defend thesuit That being the case, the petitioner 1s not entitled. 
to refund of half the Court-fee 


M.V Krishnan, for Petitioner 
Respondent unrepresented 


S.VJ _ Petition dismissed- 
Krishnaswamy Reddy, F Peria Mannadha Goundar v.. 
15th March, 1968 Marappa Goundar.. 


Crl. M.P.No. 2252 of 1967- 


Criminal Procedure Code (V of 1898), section 145 (1)—Existence of dispute likely to 
cause breach of peace—Satisfaction of Magistrate—Order in writing stating g1ounds— 
Mandatory—Likelihood of breach of peace—Existence at the date of the preliminary order— 
Essential—Preliminary order—If can be quashed 


In pursuance ofa petition filed by the respondent under section 145 of the Code,, 
the Magistrate on the basis of a police report dated 7th October, 1966, passed a 
preliminary order under section 145 (1) and issued notice to both the parties on roth 
April, 1967 Thereupon the petitioners filed a petition before the Magistrate 
praying that the proceedings may be dropped ın view of the fact that the Magistrate 
who issued a prelimmary order had not stated that he was satisfied regarding the 
lıkelihood of the breach of peace The Magistrate dismissed the application and 
issued a fresh preliminary order calling upon the parties to put in statements The 
petitioners filed the petition in the High Court for quashing the proceedings. 

Held , the preliminary order passed by the Sub-Divisional Magistrate has to 
be quashed. 

Itıs mandatory under section 145 (1) of the Code that the Magistrate shall make 
an order ın writing that he 1s satisfied either from a police report or other informa- 
tion that a dispute likely to cause the breach of peace exists and state the grounds of 
his satisfaction before requiring the parties to attend and putting ın written state— 
ments ; 

The preliminary order can be quashed if an objection 1s taken at the earliest. 
point of time < 

Under section 145 (1) of the Gode the Magistrate passmg a prelımınary order 
must be satisfied that the likelihood of the breach of peace exists on the date of the 
preliminary order If the prelıminary order ıs based upon an earlier report long 

‘ before the prelımınarv order was passed and without any further fresh mformation 
received ın respect of the dispute it cannot be said that the Magistrate 1s satisfied that 
the likelihood of the breach cf peace existed on the date of the prelımınary order. 


S R Srinivasan, for Petitioners. 
T. S Subramaniam, for Respondent. 
The Assistant Public Prosecutor, for State 


VS. — Petition allowed 
Proceedings quashed. 
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Krishnaswamy Reddy, F Rt Rev George Devadoss v. 
1gth July, 1968 Luke D Asirvatham. 
Crl MP No. 470 of 1968. 


Penal Code (XLV of 1860), sections 406, 4'77-A—Donations paid to Bishop in response 
to appeal for funds for cyclone relief—Free donations without any conditions—No question of 
“ entrustment °"—Funds property of the Bishop—No question of criminal breach of trust— 
Quashing of charges and proceedings. 


In response to the appeal made by the petitioners (the Bishop of a Diocese) to 
the Chııstıan institutions and heads of institutions for donations for the purpose of 
affording relief to the victims of a cyclone, donations were received by hım A 
private complaint was filed against the petitioners stating that they had committed 
crimimal breach of trust ın respect of the amount collected The case as disclosed 
by the evidence let ın by the prosecution 1s that the petitioners have not used the 
amounts collected for the purpose for which they were received namely, to help 
people affected by the cyclone and that the moneys were distributed to the favourites 
of the first petitioner. The petition is to quash the charges and proceedings framed. 
under sections 406 and 477-A of the Penal Code 


Held, the proceedings have to be quashed on the ground that the facts do not 
constitute any offence 


In the case of entrustment, the ownership of the property is retained by the 
person who entrusts the same Before there can be any entrustment there must be 
an obligation annexed to the ownership of the property and a confidence reposed in 
and accepted by the owner or declared and accepted by him for the benefit ofanother 
or of another and the owner 


Once the parties had parted with their money in pursuance of the appeal made 
by the Bishop, that money became the property of the Bishop and the person who 
gave the money, does not retain any interest ın that money and that, therefore, the 
question of entrustment, ın those circumstances, will not arise 


The various persons and institutions freely donated money without any condi- 
tion as to how that money should be used Once the money came into the hands of 
the Bishop, ıt undoubtedly became the property of the Bishop It cannot be said 
that the moneys were entiusted to the Bishop by the people who donated ıt. 


S. Mohankumaramangalam for N T. Vanamamalaa and V Gopinath, for 
Petitioners s 


Advocate-Genelalfoı K R Natarajan, for Respondent 


VS. —— Charges and Proceedings quashed.. 
Natesan, J. ` Nallanna °Goundar v. 
6th September, 1968 Muthuswamı Goundar. 


ASNo 482 of 1964. 

Madras Cultivating Tenants Protection Act (XXV of 1955), sections 2 (e) and 3 and the 

Government Grants Act (XV of 1895), section 3—Lessee from the State—Lessee undertaking 

to surrender possession after the expiry of lease—Right of lessee—Whether entitled to benefits 

under Madras Cultivating Tenants Protection Act—Whether lands leased by State exempt from 
operation of the Act. 


, The State could be considered a landloid under the Act. 


Section 3 of the Government Grants Act saves a Government grant only ın 
respect of provisions, restrictions, conditions and limitations over, which would be 
hit by the Transfer of Property Act 


AIR 1946 PC 127 and AIR. 1955 S.C. 298, relied on. 


[It was pointed out that decisions reported ın (1946) 2 M.L J. 171, gı M.L.J. 
494 andI LR 43 Mad 65, may not be good law in view of A.ILR. 1946 P.C. 127].. 


s 
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The Madras Cultivating Tenants Protection Act does not specifically exempt 
lands leased by the State to a tenant from the operation ofthe Act There1s nothing 
special in the Act to conclude that 1t exempts the State by necessary implication. 
A State can clearly be a landlord and the Madras State ıs the landlord here There 
is nothing ın the provisions of the Act suggestive of a distinction between lands held 
by citizens, Devasthanams, charitable institutions, trusts and the like and lands held 
by the State It1s certamly open to the State, ıfıt considers necessary ın the large: 
interests of the State to get itself exempted by appropriate amendment of the statute. 
As the satute stands, the State can claim no exemption It follows that the plamtıff 
1s entitled to declaration as prayed for 


S. Palaniswami and R. Kallappan, for Appellant , 
The Additional Government Pleader, for Respondents 


SVJ. — Second Appeal allowed ; 
Leave granted. 

Alagiriswami, 7. Mınnadı v. 
5th November, 1968. ' Ponnan Kanganı. 


SA No 1480 of 1964. 


Trusts Act (II of 1882), sections 63 and 64 and Limitation Act (IX of 1908), section 10— 
‘Cestui que trust—Plaintiff remitting money to his sister for purchasing property for him— 
Plaintiff’s sister purchasing properties in her husband’s name—Sale of properties by legal 
representatives of plaintiff’s brother-in-law without consideration—Subsequent transfer by 
vendee without consideration—Whether plaintiff can trace properties in the hands of transferee. 


On the question whether under section 63 of the Trusts Act, the trust properties 
can be traced in the hands of the assignee without consideration an assignee or 
a legal representative of an assignee from the trustee-all these transfers being without 
consideration. : 


Held, from the reading of sections 63 and 64 of Trust Act together, it would 
appear that as long as a transferee for consideration has not intervened ın this chain 
of transfers, the beneficiary would be entitled to proceed against the person in whose 
hands the trust properties are found. There ıs also no doubt that the fact that the 
trust properties were moneys and that they have subsequently been converted into 
other immovable properties, would not affect the right of the beneficiary. 


There is ample authority for the proposition that a trust property can be followed 
into the hands of the person in whose hands, ıt may be found, howéver many the 
number of transfers it might have gone through and however many transformations 
it might have gone throvgh from money to property and from property to money. 
The beneficiary can follow ıt as long as the trust property can be traced 


ILR°15 Cal 703; AIR 1943 Pat 289; ILR. 38 Mad 1064; AİR. 
1938 Nag 30; ILR. 11 Mad 274; (1958) 2 AnWR 164; AIR. 1945 Sind. 
57 ; Hanbury Modern Equity, 8th Edition, page 300; Lewin on Trusts, 16th 
Edition; and Halsbury’s 3rd Edition referred to 


S. S. Marthandam, for Appellant. 
Vedantachary for A. S. Raman and S. Subramaniam, fo. Respondent 


8.V.J. Second Appeal dismissed; 
Leave granted. 
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Natesan. 7. Govindaswamy o, 
15th November, 1968. Mottayan Chettiar. 
S A. No. 1220 of 1966. 


Madras Hindu Religious and Charitable Endowment Act (XXII of 1959), 
section 109— Valid dedication for religious and charitable endowment—What constitutes 
— Municipal Council transferring for consideration, property for constructing Pilliar temple— 
Transferee building temple—Installing diety and looking after affairs as trustee—Whether 
amounts to dedication—Alieanation by transferee—Purchaser not prescribing title before 30th 
September, 1951—Property does not vest in him. 


\ 

A dedication of property under Hindu Law for religious or charitable purpose 
may even be made orally. Though a dedication may be accompanied by religious 
ceremonies like Sankalpa and Samarpana, ıt ıs the intention that ıs material and the 
dedication may be expressed or inferred otherwise than from formal or religious 
ceremonies. Under Hindu Law all that ıs required to constitute a religious or charı- 
table endowment 1s the intention to endow and the creation of a fund in fulfilment 
of that intention. In other words, it 1s necessary that the donor should divest 
himself of the property endowed. 


No deed is necessary, and no trustee need be appoınted and the law will impose 
the duties of a trustee upon the founder or hus heir, or such other person as might 
have control over or possession of the endowed property. 


On facts held, manifestly, such dedication has been made out ın the present 
case, taking the conveyance from the Municipal Council for the purpose of construc- 
ting a Pıllıar Temple and following it up by building a temple on the property, 
installing the Pillar diety therein, planting a peepal tree and commencing worship 


Held further, Respondent had not prescribed title to the property The pro- 
perty had not vested in him by that date. (goth September, 1951). 


(1957) S.C J. 835 . (1957) 2 M.L.J. (S C.) 175 : (1957) 2 An.W R (S C.) 175. 
AIR 1957 SC. 797 and (1909) 10 CL J. 357, and Mukerjee’s Hindu Law of 
Religious and Charitable (2nd Edn.) referred to. 


No leave. 


A. Sundaram Ayyar and S. V Jayaram, for Appellant. 
K. Sarvabhauman and 7. R. Mani, for Respondent. 


S.V J. Second Appeal allowed. 


\ 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. M. ANANTANARAYANAN, Chief Justice, Mr. Justice P. RAMA- 
KRISHNAN AND MR. Justice M. NATESAN. 


The Chief Controlling Revenue Authority, Madras .. Applicani* 


v. 
Messrs. Sudarsanam Pictures, Madras-18 .. Respondent 


Stamp Act (II of 1899), section 2 (17) and Schedule I, Article 40—‘‘ Mortgage deed” under 
section 2 (1 7)—Essentzal elements—Instrument giving right of distribution to financier 
over a film under production with first charge for realisation of his dues—If “ mortgage 
deed” chargeable to stamp duty under Article 40 or merely an “ agreement ”. 


The definition of a ‘mortgage deed’ ın section 2 (17) of the Stamp Act js 
wide and extensive and ıs not limited to immoveable property and the definit: ön 
ıs special and introduced for the purpose of the Stamp Act. The mortgage can 
be even for the performance of an engagement and includes a charge and the 
defin:tion ıs of the instrument and not of the transaction. The essential elements 
required for an instrument to be a mortgage deed under section 2 (17) are (1) 
there must be a transfer or a creation ofa right over, or i respect of a property by 
the instrument and (2) it must be a right over or in respect of ‘spec fied pro- 
perty.? The expression ‘specified property’ has not been defined under the Act 
nor the expression ‘transfer’. The expression ‘property’ has therefore to be 
taken ın its w dest amplitude, comprehending in its scope every possible interest 
which a party can have, capable of transfer or being subjected to r.ghts. 


Under the Transfer of Property Act, it 1s settled law that while a transfer of 
property may take place not only in the present, but also in the future, the property 
must be in ex'stence at the t me of the transfer, for an instrument to be a deed of 
transfer. The conveyance may be in present or in future, but the conveyance 
should be of property ın ex'stence. A purported transfer of property, not in 
ex'stence at the t me of the contract, can only operate as a contract to be perform- 
ed in future. The principles that govern the construction of the word ‘transfer’ 
in relation to property under the Transfer of Property Act, would equaliy apply 
to the transfer or creation of right provided under the definition of ‘ mortgage 


deed’ ın section 2 (17) of the Stamp Act. 
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The Second ingredient for an instrument to be a mortgage deed under section 
2 (17) of the Stamp Act ıs that the property should be ‘specified preperty ?. 
Property may be considered to be ‘ specified ’ if 1t 1s clearly defined so that there 
may be no difficulty ın its identification Non-existent prcperty cannot be con- 


sidered to be clearly defined so that there may be no difficulty ın its :dentifica- 
tion 


Thus, where by an instrument a film producer raised finance for a film under 
production granting distribution rights in specified territories to the financier, 
2¢, the distributor, the ınstr.ment securing to the distr.butor the realisat cn of 
his advance by covenant providing for delivery of positive prints of the p'cture 
and further providing that the distributor shall have first charge ovcr tke prints 
and the distr.bution, exhibition and explolatıon rights of the picture tıll the 
amounts due to the distributor were fully discharged, 


Held, the instrument was only an ‘ agreement? and not a ‘ mortgage deed ’ 
chargeable to stamp duty under Article 40 of Schedule I of the Stamp Act as 
there could have been no transfer or creation of rıght ın or over prcperty at the 
time of the execution of the instrument, when the film was only under prcduction. 


Case referred to the High Court by the Chief Controllir g Revenue Authority 


Madras, under section 57 of the Indian Stamp Act, 1899 ın the matter of an ınstru- 
ment by M/s. Sudarsanam Pictures, Maaras. ; 


The Additional Government Pleader, for Referring Authority. 

R. Janarthana Rao, for Respondents as Amicus Curiae 

The Judgment of the Court was delivered by 

Natesan, F —This is a reference by the Chief Controlling Revenue Avthority, 
Madras, under section 57 of the Indian Stamp Act, 1899 for o 


ur cpinion Whetker the 
instrument ın question 1s a mortgage with possessic 


n cemirg urder Ait cle 40 (a) 
of Schedule I of the Indian Stamp Act or an agreement 5 


The instrument styled as an agreement ıs the record ofa transaction ccmmon in 
the film trade, wherey the film producer rases finance for a film under prcduct on 
by granting dıstrıbutıonrıghtsın specified territories totte financier termcd, tke dis- 
tributor. The instrument secures to the distributor the realisation cf his advance 
by covenants giving him specified rights over the film It generally specifies the 
title of the film and also names of prominent artists, featuring or expected to fea 
in the film The instrument in question under consideraticn has 
by Messrs Sudarsanam Pictures, Film Producers, with Messrs. Gee Pictvres 
(P ) Ltd., film distributors, ın respect of a Tamil talkie entitlea ‘Aval Yer’? The 
document provides for the advance of a sum of Rs 50,000 by the distributors to the 
producers, the amount to be paid ın four instalments, the fina] instalment, 2 sim of 
Rs 20,000, being payable against delivery of the prints, that is, positive prints fer 
exhibition The producers grant to the distributors the exclusive rights cf exhipi- 
tion, distribution and exploitation of the Picture ın specified territories for 2 period 
of five years Mutual covenants are found for t 


he protection of the respective 
interests of the producer and the distributor There is provision for the distributor 
having commission on the realisations from the exhib ton of the film The cpera- 


tive part of the instrument material for our purpose 1s found ın the following clauses. 


“ The producers hereby grant the distributors the exclusive rights of exhibst cn 
dıstrıbutıon and exploitation of the sard picture for the area referred to herein 
above for a period of five years from the date of its first release ın the sa d area, 
The producers shall deliver to the distributors three positive prints of the said 


picture for distribution, with three sets of photo cards, three sets of enlargements 
three sets of slides and other loan publıcıt es rs 4 


The prodvcers shall sı bject to 
availability of raw stock prepare and supply to the distnbutors as mery extra 
prints as the distributors may require for which the 


distributors shall adverce to the 
producers the necessary amounts towards the cost of the prints and debit the 


ture 
been entered into 
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amount to the account of the producers.. : The distributors shall 
have the first and paramount charge on the net realisations. The distributors 
shall be entitled ın the first instance to appropriate themselves the commission due 
to them from the realisations The balance of the net realisations shall thereafter 
be appropriated towards the recovery of all advances made by the d-strıbutors, 
When all the advances and payments made by the distributors, shall have been 
recovered as aforesaid, the distributors shall every month remit the net realisa- 
tions less their commission on or before the 15th of the succeeding morth. The 
distributors shall furnish monthly statement of account of realısat ons to the pro- 
ducers. .... The distributors shall have the first charge over the distribution, 
exhibition and exploitation right of the said picture for the sazd distribut.on area, 
the realisations therefrom ar.d of the copies of the picture suppl ed hereunder 
until the amount due to the distributors ıs filly discharged. . . on the 
expiration of the period of distribution the distributors shel] return to the pro- 
ducers all the prints of the sard picture along with the loan publicit cs in the then 
existing conditions If within one year frem the date of tke first release of the 
said picture, the amounts advanced by the distributois are not filly collected the 
producers shall be entitled te repay to the distributors the zmourts starding to 
their credit ” 


This document 1s s.gned by the producers and the distributors It bears stamp 
as an agreement and ıs not attested 


The learned Additional Government Pleader appearing for the Chref Controll- 
ing Revenue Authority, contends that the instrument ıs a mortgage, and a mortgage 
with possession ın fact falling under Article 40 (a) of the Stamp Act. He stresses 
on the covenant ın the instrument providing for delivery of positive prints of the 
picture to the distributors and the covenant that the distributors shall have the first 
charge over the prints and the distribution, exhibit on and exploitaticn rights of the 
picture ın the specified territory till the zmount due to the distribt tors 1s fully dis- 
charged. Reliance ıs placed on the assurance ın the instriment that the dist ibu- 
tors shall have a first and paramount charge on the net realisat onsficm tke picture 
Mr. R. Janardhana Rao, appearing amicus curiae for the tespondent emphasises 
that at the time when the instrument was executed the picture was still uncer pro- 
duction, the positive prints were yet to be taken after the ccmpletion of the picture 
and there was then no property ın ex'stence for any transfer to cperate thereon. 
It is pointed out that before positive prints are got ready and given to the distributor 
for exhibition, several stages have to be passed throvgh, the negat ves have to be 
completed and the picture would have to pass through the Board of Censors The 
picture may ccme through as proposed and planned or there may be vanations. 
Till the picture 1s completed and ready for exhibition, the prcperty over which 
mortgage rights could be claimed would be non-ex stent. It mzy be that the dis- 
tributor could enforce the contract and secure the prints if they should ccme into 
existence, but that would not make the mstrument at its execut.cn a mortge ge deed 

The Articles of the Stemp Act, 1899, under which the instri ment can possibly 
fall are ; Article 5 (c) of Schedule I-egreement or memorandum cf agrecment relat- 
ing to deposit of title deeds , pawn or pledge ; and Art cle 40—mortgege deed. 
Article 6 may be left out, as the instr. ment in guest.on 15 unattested, erd vnattested 
instruments relating to pawn or pledge are exempted under Art cle 6 The State 
does not rely on that Article. Article 40, which prov des for a mortgage deed 
excludes agreements relating to deposit of title deeds pzwn or plege, bettcmry bond, 
mortgage of a crop, respondentia bond or security bond. A mortgage deed under 
Article 40 1s classified under two heads : Art cle 40 (a) ıs for cases when possession 
of the property or any part of the property ccmprised in such deed 1s given by the 
mortgagor or agreed to be given; the duty here ıs the same as for a conveyance ; 
clause (b) covers cases when possession 1s not given under tke mortgage ceed The 
clause relied upon here 1s clause (4). Section 2(17) of the Act defines amortgage deed. 
thus :— 
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“ Mortgage deed includes every instrument whereby, for the purposes of secur- 
ing money advanced, or to be advanced, by way of loan, or an ex sung or future 
debt, or the performance of an engagement, one person transfers or creates, 
to, or in favour of, another, a night over or ın respect of spec fied property.” 

The definition of a mortgage deed under the Stamp Act 1s w.de and extensive 

and 1s not 1 mited to immoveable property and the definition 1s special and intro- 
-duced for the purpose of the Act; the mortgage can be even for the performance of 
an engagement and includes a charge and the definition 1s of the instrument and 
not of the transaction. The essential elements required for an mstriment to be a 
mortgage deed under the Act are (1) there must be a transfer or a creat.on of a 
right over, or ın respect of a property by the instrument and (2) ıt must be a right 
over or iniespect of ‘specified’ property. The expression “spec fied property’ 
has not been defined under the Act nor the expression ‘ transfer’. ‘The cxpression 
“property ? has therefore to be taken ın 1ts w dest amplitude, ccmpreker.d rg in its 
scope every possible interest which a party can have, capable of transfer cr being 
subjected to rights. The expression ‘ transfer of property’ whether moveable or 
immoveable is defined ın the Transfer of Property Act, 1882, by sect on 5 thus- 

“In the following sections, ‘transfer of property’ means an act by which a 
living person conveys property ın present or in future to one or more other living 
persons, or to himself and one or more other living persons ; and ‘ to transfer 
property’ is to perform such act”. 

The word ‘ conveyane ? 1s used ın this definition in a w de sense so as to snclude sale, 

-mortgage, charge, lease, etc. As wil] be seen presently ıt is settled law that while a 
transfer of property may take place not only in the present, but also ın the future, 
the property must be ın ex stence at the tıme of the transfer, for an instr. ment to be a 
deed of transfer. The words “ın present or in future ’ in the definit on, ıt 1s manı- 
fest, qual.fy the word ‘convey’ immed ately preceding ‘ property? and not the 
word * property’. The conveyance may be 'n present or in future, but the convey- 
ance should be of property in ex stence. A purported transfer of property, not in 
ex'stence at the t me of the contract, can only operate as a contract to be performed 
in future.- Reference in this connect.on may be made to the decis on of the Privy 
-Councılın Ranee Bhobosoondree Dasseah v Issurchunder Dut. There, a person who 
had not the means to ınst'tute a suit for the recovery of the property be was entitled 
to agreed to sell and sold a moiety of the property to another ın cons derat on of a 
sum of money, which the other person was to pay for the purpose of carry ng on 
the suit, both of them to figure as plaintiffs. Shortly after the conveyance, the owner 
-compromised w th the opposite party, who was ın possession of the property. 
Affirm ng the dismissal of the suit ın ejectment filed by the person who had advanced 
the mioney as on a sale against the owner and the opposite party, their Lordships 
observed that the transaction of sale d d not operate as a present transfer of the pro- 
perty, but only as an agreement to transfer so much of it as might be recovered in a 
suit to be mst tuted. They referred to earl er observat ons of the Privy Council 
in Rajak Sahib Perhlad Sem v. Y. Baboo Budheo Singh®, where ıt is stated : 


“To support it, the execut on of the bill of sale must be treated as a construc- 
tive transfer of possessicn But how can there be any such transfer, actual or 
constructive, upon a contract under which the vendor sells that of which he has 
not possession and to which he may never establish a title. The b ll of sale in 
such a case can only be ev dence of a contract to be performed ın future and upon 
the happening of a contingency of which the purchaser may clam a specfic 
performance, if he ccmes into Court showing that he has himself done all that 
he was bound to do” 

In Jugalkıshore Saraf v. Raw Cotton Company Limited®, the Supreme Court po'nted 

out that “under the Transfer of Property Act, there can be no transfer of property 
pg TT 


1. (1909) 11 Beng L.R.36 18W.R 140 (PC.). 3. (1955)S CJ 371: (1965) 1S CR. 1369: 
2. (1869) 2 BengL.R. 111: 12 MIA. (1955)1MLJ. (SC.) 220 AJR. 1955 J 
:275, 286, 307. 1535) (S C.) IR. 1955 SC. 
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which is not ın ex:stence at the date of the transfer ” If there can be no transfer zn. 
praesenti of property not in existence, 1t stands to reason and follcws that there can 
be creation of right over, or ın respect of such property In our v.ew, the princ ples 
that govern the construction of tke word ‘transfer ? in relation to property under the 
Transfer of Property Act, would equally apply to the transfer or creation of mght 
prov.ded under the definition “mortgage deed ” ın sect.on 2 (17) of the Stamp: 
yes a Lahore High Court in Miran Baksh v. Emperor}, on a Stamp Reference 
observed : 


“A transfer of property that 1s not ın existence operates as a contract to be 
performed ın future which may be specifically enforced as soon as the property 
comes into existence, but ıt does not operate as a transfer I 2m of opinion that 
the same principles must govern the construct-on of the words “transfer? and 
* property ? used ın section 2 (17) of the Stamp Act, and in order that a doc. ment 
by which property 1s transferred may ccme within the purv.eW of a mortgage deed 
for the purposes of the Act, the preperty to which it relates must be ın existence.”” 


The learned Government Pleader drew our attention to In re Gajra} Singh?, 
also a Reference under the Stamp Act, as authority for the prcposıtcn tat future 
property could be subject of mortgage Havmng perused the judgment carefully, 
we find no warrant for such an inference. What was hypothecated there was 
produce of a field w.th sugarcane, then existing property, and there was no dis- 
cussion in the case whether property not ın existence could be the subject of mort- 
gage ; nor does the decision in The Secretary to the Commissioner of Salt, Abkart and 
Separate Revenue, Revenue Board v. Mrs. Orr, cited for the State advance the conten- 
tion. The question there was whether the instrement was a mortgage within the 
meaning of section 2 (17) of the Stamp Act and was chargeable with stamp duty 
under Article 40 or was a declaration of trust chargeable under Article 64. The 
mstrument was between the proprietors of a business and the Bank of Madras, who 
had agreed to advance moneys. The deed covered besides machinery, plant etc., 
stock-in-trade, goods, chattels and effects of the business in Madras and Rangoon, 
described ın the schedule to the instrument The net profits real sed after payment 
of expenses under the instrument ın question were also to be retained by the trustee 
under the instrument ın trust to pay and apply the same in payment of sums advan~ 
ced by the bank The Special Bench held that so far as stock-1n-trade etc., decr.b- 
ed in the deed as trust properties were concerned, the propert es were specified and 
that the instrument Was a mortgage deed. But as to net profits, which had also to 
be appl ed in payment of the sims advanced by the bank it was observed, at 
page 649 “ It may be that the net profits here are not ‘specified property ? within. 
the meaning of the definition”. 


Crompton Engineering Co, Madras Lid v Chief Controlling Revenue Authority, 
Madras4, again 1s only an authority for the positron that stock-ın-trade 1s ‘ specified 
property ? within the meaning of section 2 (17). In that case ıt was held that the 
document was not a mortgage deed, as there was no transfer of 1:ghts ın accordance 
with the requirements of section 59 of the Transfer of Property Act Apart from the 
stock-ın-trade, there were other 1tems of properties and mmoveable property ccm- 
prised ın the transaction all one and indivisible, and the instr. ment was vnattested. 
While holding, ın the circumstances, that there was no mortgage, their Lordships 
pomted out that to make a document liable to stamp duty as a mortgage deed ıt was 
not enough 1f the document purported to effect a transfer but that ıt must transfer. 
Authority for the v.ew that stock-ın-trade 1s ‘spec fied property ’ uncer section 2 (17) 
18 not authority for the posit on that future preperty covld be the sı bject of mme- 
diate transfer. Stock-ın-trade ıs not future property If stock-n-trade 1s mort- 
gaged there ıs ex sting property for the transfer to act upon, the security takes 
in all the effects then available as stock in trade No doubt substituted property 





—_ 


1 ATR. 1945 Lah 69 (SB). Mad 646 
2. ILR (1887) 9 All 585 4 ILR (1953) Mad. 566 (1953) 1 MLJ- 
3: 


(1913) 25 MLJ 613 ILR 38 620. 
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may be effectually included in the security by apt words, which can be found and 
are‘usually found ın mortgages of stock, machinery, plant and the lıke where the 
subject-matter may change from day to day. Itis a matter of construction of the 
deed, whether effects subsequently brought ın on the premises for the purposes 
of replacing those disposed of or consumed ın the course of the business are covered 
by the mortgage. They are future property, but when the instrument is executed 
there 1s ex sting property. No formalities are required for the creat on of a mort- 
gage of moveable property. A parole mortgage of goods 1s perfectly valid, though a 
transfer of an actionable claim will have to comply with the requirement of sect on 
130 of the Transfer of Property Act. For the purpose of the Stamp Act, the effect 
of the instrument has to be examined at the time of the execution, whether in fact 
there ıs an operative transfer or mortgege on the execution of the instr. ment and by 
virtue of the instrument In this connector, we may refer to the observations of the 


Supreme Court in Jugalkishore Saraf v. Raw Cotton Co., Lid 1, already cited, where it 
is observed as follows :— 


“Where there 1s a contract for the transfer of property which 1s not in existence 
at the date of the contract, the intending transferee may, when the property comes 
into existence, enforce the contract by spec'fic performance, provided the contract 
is of the kind which ıs specifically enforceable ın equity Its only when the trans- 
feror voluntarily executed a deed of transfer as in all conscience he shovld do 
or ıs compelled to do so by a decree for spec: fic performance, that the legal title 
of the transferor in that property passes frcm him to the transferee. This 
transfer of title ıs brought about not by the prior agreement for transfer but by 
the subsequent deed of transfer, This process obviously involves delay, trouble 


and expenses. To obviate these difficulties equity steps in again to short circuit 
the process ”, 


Their Lordships earlrer refer to the equitable prıncıples enunciated by Lord 
Westbury in Holroyd v. Marshall?, ın the following words :— 


“It is quite true that a deed which professes to convey property which is not 
in existence at the t me ıs as a conveyance void at law, simply because there 1s 
nothing to convey. So in equity a contract which engages to transfer property, 
which 1s not in existence, cannot operate as an immediate alienation merely 
because there is nothing to transfer. But ıf a vendor or mortgagor agrees to sell 
or mortgage property, real or personal, of which he 1s not possessed at the t me, 
and he receives the consideration for the contract, and afterwards became 
possessed of property answering the descript:cn in the contract, there 1s no doubt 
that a Court of Equity would ccmpel him to perform the contract, and that the 
contract would, in equity, transfer the beneficial interest to the mortgagee or 
purchaser immediately on the property being acquired ”. 


The equitable princple ficwirg from the ebove that equity treats as done 
‘what ought to be done does not make out any new contract between the parties 
or alter the true character of the or.ginal instrument 


The decision ın Performing Right Society Ltd v. London Theatres of Varieties Lid.®, 
referred to with approval by the Supicme Court in Jugalkeshore Saraf v. Raw Cotton, 
Company Limited', may be usefully referred to here. There a firm of music publisher 
being members of the plaintiff-socrety assigned by deed to the society the performing 
right of every song the right of performance of which they then possessed or shculd 
thereafter acquire, to be held by the society for the period of the ass'gnor's 
membership. Subsequent to the said assignment, an author wrote a song and assign- 
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ed the copyright ın ıt together with the right of performance to the firm of publishers 
The firm did not make any fresh assignment in respect of this song to the society 
as required under the English Copyright Act, 1911 In an action by the society 
against the defendants for infringement of their performing rights ın the song under 
‘the or.ginal assignment rejecting the claim of the plaintffs as assignees of the copy- 
right, under the Copyright Act, Viscount Cave, LG, said (at page 13): 


“ No doubt when a person executes a document purporting to assign property 
to be afterwards acquired by him, that property on its acquisition passes ın equity . 
to the assignee, Holroyd v Marshall', Tulby v Offical Recewer®, but how such a 
subsequent acquisition can be held to relate back, so as to cause an instrument 
which on its date was not an assignment under the Act to become such an assign- 
ment, I am unable to understand.” 


Ifwe examine the instrument under consıderat'on here, ın the 1s ght of the above 
principles, ıt ıs manifest that ıt ıs not a mortgage deed as defined under section 2 (17) 
to be charged under Article 40 of Schedule T as there could have been no transfer of 
creation of right ın or over property at the i me of the execution of the instrument 
When the instrument was executed, the film was under predvction There was 
merely 2 covenant on completion of the picture to deliver certain positive prints of 


the picture to the distributor Certain rights were assured over property to come 
into existence 


The second ingredient for an instrument to be a mortgage deed under section 
2 (17) ıs that the property should be ‘specified property.’ The dictionary meaning 
of the word ‘‘ specify ” 1s, to mention, describe, or define ın detail. Property may 
be considered to be ‘specified ’ if ıt 1s clearly defined so that there may be no diffi- 
culty ın :ts identification. Non-existent property cannot be considered to be 
clearly defined and capable of identification at the trme when the instrument 1s 
executed May be sufficient description 1s found ın the instrument to enable identi- 
fication an fuluro ; but what the definition requires 1s transfer or creation, of rights 
over or ın respect of specified property, that ıs, at the tıme the instrument ıs executed 
A property cannot be regarded as certain and defined in praesenti when all that is 
found 1s, hope and expectation and sustained effort to produce property as specified 
and the thing 1s 1n the course of production in accordance with specifications There 
can be no question that anticipated realisations on exhibition are not spec fied pro- 
perties. In the decision in Secretary to the Commissioner of Salt Abkaiz and Separate 
Revenue, Revenue Board, Madras v Mrs. Orr’, cited already, ıt 1s remarked that 
anticipated net profits over which a charge ıs provided may not be specified 
property The several rights which are to be secuiity fo. the advances made by 
the distributors have yet to come into existence In the circumstances, even essum- 
ing that there was every possibility, and even probability bordering on certainty 
of the producer completing the picture as planned, and that in fact the distributor 
later secured his prints, the subsequent acquisition of the security cannot relate back 
so as to make the instrument a mortgage deed when ıt was executed Any equita- 
ble rights which the distributor may acquire later under the instrument can have 
no relevancy ın considering the character of the instrument for fiscal purposes, at 
the time of its execution There ıs no need herc to consider any other Article. 
For a pawn or pledge also there must be delivery of property either actual or con- 
structive ; a mere agreement to give possession cannot operate as a pledge and for 
the instrument to be a conveyance there must be transfer and here, there can be no 
transfer or delivery of possession. 


We, therefore, hold that the instrument in question 1s not a mortgage deed as 
defined ın section 2 (17) chargeable under Article 40 (a) or (5) of Schedule I of the 
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Indian Stamp Act. Itisonly an agreement. The question 1s answered accordingly, 
No order as to costs. We thank Mr R. Janardhana Rao, Counsel appearing 
as amicus curiae for his assistance. 


VK. ——— Reference answered accordingly. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. JUSTICE A ALAGIRISWAMI 


C. V. Venkataramana Iyengar Dharmasthapanam, Co.mba- 
tore by Managing Trustee, Dr. G A. Vijayaraghavan . Appellants* 


u. 
P. N. Rangaswamı Naidu .. Respondents 


Law of limitation—Plaintiff’s earlier sut for the same relef—Decree and later dismissal 
on appeal—New period of limrtateon—If commences from the date of setting aside of the 
decree in earlier sut 


The only question for determination was whether the fact that the plaintiff had 
earlier filed a suit for the very same relief and got a decree which was later set 
aside, would help him to claim that new period of limitation should be calculated 
from the date on which the earlier decree was set aside. 


Hild that, the plaintiff ın this case could not have filed a suit between gist 
August, 1956, the date on which he obtained a decree ın his favour ın the earlier 
suit and 18th March, 1958, the date on which that decree was set side. Thus, 
ane a period of at least one year and seven months, the plaintiff could not have 

ed a sut. 


But applying the principle laid down ın Nrityamon: Dass: v. Lakhan Chunder Sen? 
(1916) 30 M.L.J. 529: I.L.R. 43 Cal. 660 (P.Q) the period between 26th 
November 1953 the dateon which the previous suit was filed and 18th 
March, 1958, the date on which the decree ın that suit was set aside could be 
excluded ın calculating the period of limitation. Whether ıt 1s to be on the ground 
of exclusion of the period of tyme taken ın the earlier suit for the same relief, or on 
the ground that while the plaintiff had a decree in his favour for the very same 
relief, the cause of action 1s suspended andis revived again when the previous 
decree ıs set aside and the plaintiff in this case would be entitled to have the 
period occupied in the previous litigation excluded. 


The plaintiff in this case refrained from filing a suit in t.me, because ın the earlier 
suit he had asked for the very same relief for which he has now sued and that suit 
was dismissed on the ground that ıt was premature. Therefore, on the dismissal of 
the earlier suit, his cause of action which had merged ın the decree ın that suit, 
revived and a fresh cause of action arose on the day on which the previous suit 
was dismissed on 18th March, 1958 

Appeal against the decree of the D.strıct Court, Co mbatore ın A.S No. 195 of 

1961 preferred against the decree of the Sub Court, Coimbatore in OS. No 57 of 
1959- 

R. Ramamurthy Ayyar and V Ratnam, for Appellants. 

K. V. Sankaran and K Ranganathan, for Respondents. 

The Court delivered the following 

Jupoment.—The plaıntıffın O.S. No 57 of 1959 on the file of the Subordinate 

Judge’s Court, Coimbatore, ıs the appellant. The plaintiff filed the suit, out of 
which the present appeal arises, for the recovery of a sum of Rs.6,893-75, made up 
of Rs 6,750 being arrears of rent for three years from 15th Aprıl,1953 to 15th April, 
1956 and Rs. 143-75 being the damages for use and occupation from 15th April, 
1956 to 8th August, 1956. 
es 
*S.A No 577 of 1963. 7th Aprıl, 1967. 
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The facts necessary for decision in this case are the following. The defendant 
took on lease the lands belonging to the plaıntıff on 15th April, 1953, on a rent of 
Rs. 2,250 per annum. The plaintiff filed a suit OS. No 48 of 1954, on 26th 
November, 1953, on the file of the Subordinate Judge’s Court, Coimbatore alleging 
that the defendant has failed to pay on 11th October, 1953, the half-yearly rental 
of Rs. 1,125 and thereby forfeited the lease and claiming possession and mesne profits 
upto the date of possession. The svit was transferred to the Court of the Dıstrıct 
Munsif, Coumbatore end 1envmbered as O.S No. 714 0f1956 The swt was decreed 
on 31st August, 1956 The defendant took the matter on appeal to the District 
Judge, Coimbatore, who held that the sut Was premature and dismissed it. It must 
be mentioned that by the t me the suit was decreed, the plaintiff had taken possession 
of the properties on 8th Mey, 1956 In the result, the plaintiff got a decree ın the 
trial Court for the sum which 1s claimed in the present suit But, as mentioned 
earlier, the appeal was allowed and the svıt was dismissed on 18th March, 1958. 
Thereafter the plaintiff filed the sut out of which the present appeal arises The 
defendant raised many contentıcns, all of which are not necessary for the purposes 
of this appeal to be referred to The main contention of the defendant was that 
the suit was barred by miteticn The trial Covrt decreed the suit, but on appeal 
the learned District Judge of Coimbatore, held that the cla m for arrears for the 
period 1952-54 and 1954-55 was barred by limitation It ıs against this judgment 
that the present appeal has been filed 


The only question that arises for decision ın this case, 1s, therefore, the question 
oflimitation. Before the Courts below the plaintiff seems to have relied upon sec- 
tion 14 of the L mutation Act for the purpose of saving limitation The learned 
Subordinate Judge who tried the suit held that section 14 of the L'mıtatıon Act 
would not apply to the facts of the case but, relying on the decisions ın Mst. Raneesorna 
Moyee v. Shooshee Mokhee Burmonia1, and Muthuveerappa Cheiti v Adarkappa Chettr?, 
he held that the suit wes ın time In this Court, the appellant does not rely upon 
section 14 of the L mitation Act, but relies upon the two decisions mentioned above 
as well as the decisions ın Lakhan Chunder Sen v. Madhusudhan Chandra Sen3, and 
Nrityomant Dassı v Lakhan Chunder Sent. I do not think that the appellant can be 
prevented frem trying to support his plea that the suit is not barred by limitat on on 
a new ground because it ıs well-established that as long as all the facts necessary for a 
decision of the question are before the Court, it 1s open to the Court to consider the 
question that arises on those facts. 


The facts mentioned above would clearly show that the plaintiff had in the 
earlier suit claimed the very amounts which have been claimed ın the present suit 
ın respect of the very same land against the very same defendant and he had also 
got the relief he asked for. The only reason for the dismissal of the earlier suit was 
that ıt was premature. It 1s contended on behalf of the respondent that there Was 
nothing to prevent the plaintiff from filing a suit for arrears of rent even while the 
previous svit was pending The present suit was filed on 3rd April, 1959, soon after 
the dismissal of the earlser suit by the appeal being allowed on 18th March, 1958. 
To expect the plaintiff to file 2 suit for the very same sum dve to him on the very 
same cause of action when he had got a decree for that sum 1s to take a very technical 
and unrealistic vew. The plaintiff had got the rel.ef which he wanted and there 3s 
no point in saying that he shovld file another suit for the same relief when he had a 
decree ın his favour for the same relief 


The defendant respondent pointed to section 9 of the L mıtatıon Act and con- 
tended that the period of limitation never stops running once it has begun to run 
and, as the rent for the year 1953-54 was payable on 15th April, 1954 ard the rent 
due for 1954-55 was payable on 15th April, 1955, the claim ın respect of both the 
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amounts was clearly barred on 3rd April, 1959 when the present suit was filed. The 
plaintiff, having filed the earlier suit on 26th November, 1953, and got a decree for 
the very sum now cla'med on gist August, 1956 which decree was set aside on 18th 
March, 1958, could not heve filed any suit between the period 26th November, 1953 
and 18th March, 1958. In any case, he could not have filed 2 suit between gist 
August, 1956 the date on which he obtained a deciee in his favovr in OS No. 714 
of 1956, and 18th March, 1958, the date on which that decree was set aside. Thus, 
during a period of at least one year and seven months the plaintiff covld not have 
filed a suit. It 1s not necessary for the plaint:ff to depend upon Ordinance V of 
1953, Which came into force on 5th December, 1953, Act V of 1954, which came 
into effect on 5th February, 1954 and Act I of 1955 the combined effect of all the 
three of which was that no suit could be filed against an agriculturist frem 5th 
December, 1953 to 1st July, 1955 The ccmbined effect of these three enactments 
was that a period of one year, sıx months and twenty days will have to be excluded 
ın computing the period of mutation. But where, asın this case, the rent due for 
1953-54 was payable only on 15th April, 1955, 1t 1s not the whole period of one 
year, six months and twenty s x deys that can be excluded, but only one year, two 
months and fifteen days ın respect of the rent for the year 1953-54 and a period of 
two months and fifteen days ın respect of the rent for the year 1954-55 that could 
be excluded. Even if these periods are excluded in ccmputing the period of] mta- 
tion, the suit will be out of time. Therefore, the only question 1s whether the fact, 
that the plaintiff had earlier filed a suit for the very same relief and got a decrec 
which was later set aside, would help him to claim that new period of lım'taton 
coun be calculated from the date on which the earlier decree was set aside I think 
e can. 

I have already mentioned that to expect the plaintiff who had got the relief 
that he wanted ın the carlıer sut, to file 2 suit for the very same relief when there Wes 
a decree ın his favour, would be unrealistic and unreasonable. 


In Nrtyament Dass. v. Lakhan Chunder Seni, the facts were as follows, In 
1872 one Guru Charan Sen died intestate leaving a w.dcw and three sons, BM M M. 
and CLCL died in 1881 On 18th January, 1892 MM and the sons of CL. 
were dispossessed of their share in certam property. In 1896 the sons of C.L. 
instituted a suit against BM and MM for possession and account and ın 1897, on 
the death of BM. and M M. their sons were brovght on record The sons of MM. 
supported the sons of CL and an issue was raised as between the co-defendants 
as to whether the sons of M M. were entitled to a certain share. A decree dated 
20th April, 1903, was passed ın favour of the plaint ff and ıt wes further declared 
that the defendants, the sons of MM were entitled to the share they cla med 
The sons of BM appealed On 22nd February, 1904, the appeal Court confirmed 
the decree in favour of the plaintiffs and set aside the decree so fer as it related to 
the sons of MM_ Thereupon on 14th November, 1904 the sons of M M ınsututed 
Suit against the sons of CL and B M for possession, partition and accounts Ther 
Lordships of the Privy Council after discussing the facts, observed in Nrityamonı 
Dassi v. Lakhan Chunder Sen! (at page 664) as follows — 

“It was an effective decree made by a competent Court and was capable of 
being enforced until set aside Admittedly, 1f the period during which the plain- 
tiffs were litigating for their rights ıs deducted, the present svitisin time Their 
Lordshps are of opinion that the plea of limitation was r.ghtly overruled by the 
Hgh Court”. 

This would show that, applying the same princ ple, the period between 26th 
November, 1953, the date on which the previous suit was filed, and 18th March, 
1958, the date on which the decree ın that suit was set aside, could be excluded in 
calculating the period of limitation Whether st 1s to be on the ground of exclusion 
of the period of time taken ın the earlier suit for the same relief, or on the ground 
that while the plaintiff had a decree ın his favovr for the very seme relef, the cause 
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of action 1s suspended and 1s revived again when the previous decree 1s set aside and 
the plaintiff in this case would be entitled to have the period occupied ın the pre- 
vious litigation excluded. 


Muthuveerappa Chettı v. Adaikappa Chetir1, was a case of dispute between a prm- 
cipal and his agent The principal launched a cr minal prcsecutıcn against the 
agent and in arbitration between the parties ıt was decıded that the agent should 
pay the princ pal Rs. 10,000 in full satisfacticn of the princ pal’s clams. The agent 
paid Rs. 7,000 and gave a hundı for the balance of Rs. 3,000. Thereafter the 
agent refused to pay the amount due on the hundı and also filed a suit for recovery 
of the sum of Rs. 7,000 which he had already paid, on the ground that ıt had been 
obtained by coercion He succeeaed ın both Subsequently, the principal 
instituted a suit for rendition of accounts. The defendant’s contention that the 
suit was barred by lımıtatıon was overruled. The High Court, following tke deci- 
sion of the Privy Councılın Mst. Ranee Surno Moyee v Shooshee Mokhee Bhumoma*, 
held that the suit was ın time on the ground that the annulment of sat sfaction in 
the prior suit gave to the creditor a fresh cause of action upon the original claim and 
shat the time began to run from the date of annulment. 


The learned Subordinate Judge, who tried the suit, has also referrea to the 
facts in Mst. Ranee Surno Moyee v Shooshee Mokhee Bhumonia®, as well as the facts in 
Muthuveerappa Chetty Aaakappa Chet Those cases as well as the case in Nrityamont 
Dass: v. Lakhan Chunder Sen3, already referred to, are ample authority for the pro- 
position that in a case like this the plaintiff cansuccessfully cla m that the t me spent 
in the earlier litigation should be exclvded ın calculating the period of] mıtat on for 
the present suit. The learned trial Judge was also right ın ccming to the conclusion 
that the decision ın Huro Pershad Roy v. Gopal Das Dutt, and W. Sheriff v. Dianath 
Mukherjee, did not apply to the facts of the present case. In both those caes the 
earlier suit was for possession and the subseqvent suit was for rent Naturally, the 
time taken ın prosecuting the suit for possession cannot be excluded in ccmput ng 
the period of! mitation for a suit for rent ın respect of the same lands In the 
present case, hcwever, the suit was on the basis of mesne profits and in the present 
suit on the basis of rent due. f 


In this Court the respondent also relied upon the decision of the Full Bench of 
this Court ın Sundaramma v Abdul Khader® In that case a mortgagee-decreeholder 
filed an execution application for sale of the mortgaged properties on 2rd Octcber, 
1922. It was dismissed on 16th Janvary, 1923 Meanwhile, third persons filed 
a suit against both the mortgagor and the mortgagee alleging that the mortgaged 
properties belonged to a publicrel g.ovs endowment and were as such inal enable 
and sought for a declaration from the Court to such an effect That suit was decreed 
a day prev.ous to the dismissal of the execution application But on eppeal the High 
Court reversed the decision of the lower Court and dismissed the collateral suit on 
16th August, 1927 The mortgagee-decreeholder put in another execut on applı- 
cation after the termination of the said appeal on 23rd September, 1927, but ıt was 
dismissed as t me-barred. On the question whether the decree ın the collateral 
litigation would be tantamount to an injunction staying the execution proceedings 
and whether the fresh application filed after three years would be taken to revive 
or continue the original application for executicn filed by the decreeholder it was 
held that ın order to make the provisions of section 15 of the L'mitatıon Act apply to 
the case, it must be shown that a swt or application for executicn of the decree had 
been stayed by an injunction or order end that 1f the decreeholder could not brng 
herself within the exemptions provided for in the Act, she could not escape the bar 
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of hmitation by pleading ın equity an implied order or a collateral litigation which 
would render her proceedings futile Now, the decision ın that case cannot help the 
respondent, because that was concerned with a collateral lit-gation and the provi- 
sion of law taken into consideration was section 15 of the L mitation Act We are 
not now concerned w.th section 15 nor are We concerned with a collateral lit gation 
because of which the plaıntıff refrained from filing a swt ın time The plaintiff 
in this case refrained from filing a suit because ın the earlier suit he bad asked for 
the very same relief for which he has now sued and that suit was dısmissed on the 
ground that ıt was premature. Therefore, on the dismissal of the carl:er suit, 
his cause of action which had merged in the decree in that suit, revived and a 
fresh cause of action arose on the day on which the previous suit was dismissed on 
18th March, 1958 I am of opinion, therefore, that the trial Jidge was nght in 
decreeing the suit and that the reversal of that decree by the learned District Judge 
was not justified. The appeal 1s, therefore, allowed and the decree of the trial 
Judge will be restored The respondent will pay the costs of the appellant through- 
out. Leave granted. 


V.M.K. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT'—MR Justice T. RAMAPRASADA RAO 


K. Muniandı Petitioner" 
v. 
Selvarajan and another Respondents. 


Cıvıl Procedure Code (V of 1908), Order 8-A—‘ Indemmty —Meamng of —Impleading 
the father of the plaintiff as the second defendant for not having given credit to the amounts 
pad—If permıssıble under. 

Order 8-A of the Civil Procedure Code (V of 1908) prescribes a special 
methoa by which a party-defendant could secure relief without independently 
filing a suit against a third party to the suit, 1f he makes out a case that such third 
party is bound to indemnify him in connection with the suit transaction. 
Indemn fy referred to ın Order 8-A need not necessarily spring from con- 
tract. That being so, the petitioner having paid certain amounts to the father 
of the plaintiff ın liquidation of the promissory note debts and the father not 
having accounted for the same either by instructing his son to give credit to ıt 
or otherwise, he 1s entitled to 'mplead the father as second defendant ın 
the action. 

Petition under section 115 of Act V of 1908 praying the Hgh Court to revise 

the order of the District Munsif, Vellore in I A No 382 of 1966 ın O.S. No. 110 

of 1964 
K. N. Balasubramanian and M. Srinivasan, for Petitioner 
R. Shanmugham and K. Ramachandran, for Respondents. 


The Court made the following 

Jupoment.—The defendant in the suit applied under Order 8-A Civil 
Procedure Code, for ımpleadıng the father of the plaint ff as the second defendant 
to the suit. The swt itselfwasone on a promissory note. The defence 
was that ıt was taken in terrorem, not supported by consideration, and that a portion 
of the amount due and payable under the said promissory note was already recovered 
by the proposed party, mz., the father, and that such amounts have to be given 
credit to by the plawntiff, the son. It 1s seen from the records that the written 
statement was signed by the Advocate for the defendant on 27th November, 1965, 
but the third party application was taken out on 10th March, 1966. The learned 
District Munsif, ın his order, states that there is no specific allegation ın the written 
statement that amounts were pard by the first defendant to the proposed party and 
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that they were paid towards the suit pronote. But on a fair reading of the allega- 
tions ın paragraph 14 of the written statement this factual statement of the lower 
Court ın its order 1s not fully supported. One other point which was vppermost 
in the m'nd of the lower Court, ın disallowing this application uncer Order 8-A 
was that the first defendant may have an independent cause of action against the 
proposed party resting his case on the allegations made in the written statement, 
but he ought not to impose another party defendant to the suit against the will of 
the plaintiff. 


It ıs no doubt true that in cıvıl Ltigations the pla'ntıff is the dominus litus 
But Order 8-A appears to be an exception to this broad principle of procedure 
Order 8-A, in fact prescribes a spec al method by which 2 party defendant could 
secure relief without ındependentiy filing a suit egainst a third party to the suit, 
uf he makes out a case that such third party 1s bound to indemnify him ın connection 
with the suit transaction. Further, in my opinion, if the party, who 1s leg t mately 
entitled to press into service Order 8-A, were to be driven to an independent suit, 
there ıs likelihood of a confi ct of decisions as well, not to speak of mult plicity of 
proceedings. It is essent ally to avoid such conflict and mult plicity that Order 
8-A has been provided, particularly in a very detailed way in our State. 


Learned Counsel for the petitioner states that this ıs a fit casein which Order 
8-A may be attracted to the advantage of his client. Hs case, enler alia, is that he 
has paid certain amounts either ın cash or ın the shape of jewels to the father of the 
plaintiff, ın 1 quidation of the promissory note debts, and the father not having 
accounted for the same either by ınstruct'ng his son to g ved credit to ıt or otherwise, 
he 1s entitled, in the suit inst tuted by the son w thout reference to such payments, 
to ımplead the father and obtain contribution or indemnity from him in equity. 
That such a party placed ın s milar circumstances 1s entitled to ımplead the third 
party to a suit under Order 8-A and claim indemnity from him ıs clear frem the 
rato of the dec's'on ın Rudrappa Cheie v Narasimha Chettil, Anantanarayznan 
Officiating C.J. (as he then was) observed as follows at pages 161 and 162: 


“.......... Any later suit that mght have to be filed by the defendant 
against the or ginal mortgagee, in case the present suit by the plaintiff (ass gnee) 
succeeds, m ght well be brought w thin the sccpe of an act on for ‘indemnity’ 
The expression indemnity has to be interpreted broadly and would mean cla.ms 
to indemnity as such either at law or in equity.” 


While respectfully adopting the observat ons of the learned Judge, it is apposite 
also to refer to the meanirg of the express cn ‘ircemnity’ as found in Eastern 
Shipping Company v. Quash Beng Kee®. Their Lordships observed ın the above cited 
case: 


“A rght to indemnity ex'sts where the relation between the parties is such 
that either ın law or ın equity there is an oblgaton upon the one party to 
indemn fy the other. There are, for instance, cases in which the state of c rcum- 
stances 1s such that the law attaches a legal or equitable duty to indemnify 
arising from an assumed promise by a person to do that which, under the cırcum- 
stances he ought to do.” 


The pr.nc ple has also been very succnctly put in the Annual Practice, 1965, 
Volume I, page 322 in the follow ng terms: 


“In effect a clam to contr.but'on ıs a cla'm to a partial indemnity. Contri- 
bution is bottcmed and fixed on general pr'nc ples of just.ce and does not spring 
from contract, though contract may qual fy ıt.” 


On an exam:nation of the general princ ples la'd down and set out as above, 
it is clear that ‘indemn:ty’ referred to ın Order 8-A need not necessarily spring from 
contract. It can be spelt from the circumstances; but each case has to be decided 











1. (1965) 2 MLJ 160.78 MLW 524 2 LR (1924) AG 177 at 182. 
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on its merits. Aspomtedout by Panchapakesa A1yar, J in Uthaman Chettiar v 
Thiagaraja Pillai, ın suits concerning rcgotiable instruments, an chjective test 
has to be applied ard it has to be found out whether the party intends to take 
advantage of Order 8-A only to waste the time of the Court by unnecessary third 
party not ces. But he has categorically held in the earlier portion of his judgment 
that ın suitable cases third party notices can be 1ssved even ın suits on prcmussory 
notes. I am of the opınion that the instant case 1s one such suitable case. The 
mere fact that the first defendant can institute an independent action, by itself 
cannot be a basis to a'smıss the application by him to ımplead a third party, who 
is none else than the father of the plaintiff in the suit, as second defendant in the 
action. ‘This is the only criterion on which the lower Court rested its conclusion. 
The order of the lower Court ıs, thereforc, set aside, on the ground that ıt has not 
properly exercised its jurisdiction while considering the scope of Order 8-A 


The civil revision petition 1s therefore, allowed with costs 
3 V.M K. i —— Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT :—Mr M ANANTANARAYANAN, Chief Justice AND MR. Justice M. NATESAN, 


K: mberly Clark Corporation .. Appellant® 
v. ; 
Bay’s Chemicals Respondent 


Indian Trade Marks Act (V of 1940), section 9 (1) (c)—“ Invenied word ”—Meaning 
of—“ Blotex” if an invented word—Coned word falling under section g (1) (e) of 
the Act. 


Trade mark registration—Obyections to—‘ Blotex”, tf will lead to deception of unwary 
customers accustomed to buying goods under “ Kotex”? trade mark. ; 


The two questions for determination are (1) whether the word ‘ Blotex? with- 
«mn section 9 (1) (¢) of the Indian Trade Marks Act, 1949; and (2) whether in 
view of the long-established prior user and registration of ‘ Kotex’, the registra- 
tion of ‘ Blotex’ ought not to be allowed, because of the possibility of deception 
and confusion ın the minds of customers 


Held that, a compound word which 1s, ex facie a bare or vundisguised 
combination of other complete words, could not be regarded as an invented word, 
The princ ple 1s that there must be invention and not the mere semblance or 
appearance ofaninvention ‘The word Blotex cannot be regarced as a compound 
of two d stinct words Blot and Ex, the latter wora 1s meaningless in ordinary 
Engl sh usage and the Latin expression, Ex, namely, “out of” ıs never used as 
a suffix to an English word, and if so employed, ıs altogether meaningless. The 
word Blotex is a coined word, having no intended relationship either to the word 
‘blot? or to the use of this product ın personal living The Latin expression 
“ex” has also no relationship, logically or ın any other manner to the trade 
mark. Thus, the word falls within section 9 (1) (c) of the Act. 


Held also that, the sect.on of the public which may be taken as likely to patronise 
this particular category of goods (sanitary napkins and belts), is a sophisticated 
section Of feminıne soc ety, with a flair to considerable literacy qualification. 
Tt ıs most unlikely that 1f Blotex napkins are supplied for Kotex, such ladies will 
accept them, thinking that the goods are identical. Certainly, the goods may 
be accepted as the pest substitute, or as a distinct trade product serving the same 
purpose. But that ıs not the test Itis whether the casual or relatively unwary 
customer of the particular class of goods, 1s likely to be deceived or confused by 
the deceptive phonetic or orthographic similarity, into accepting goods of one 
LO TT 
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brand for the other, under erroneous impression that they are identical. Such 
a possibility can be totally ruled out in this case Considering the class of persons 
who would be the custcmers ın respect of these goods, and what can be reasonably 
expected of them. 


Appeal under clause 15 Letters Patent against the order of Venkatadri, J., 
in A.A.O. No. 317 of 1961, dated gth January, 1964 

Kımg © Patridge, for Appellant. 

M P. Rao, for Respondent 

The Judgment of the Court was delivered by 

Anantanarayanan, C F —Messrs. K mberly Clark Corporation were the owners 
of the trade mark Kotex, a mark relating to samtary napk ns and belts, which were 
being sold by the firm in international markets. It appears that this mark had 
a previous history. The original registration relating to a Wisconsin Corporation, 
which effected this registration at Calcuttain 1944 In 1940, this country legislated 
a new measure with regard to the registration of trade marks (Ind an Trade Marks 
Act, 1940) and the International Cellucotton Products Co , obtained r ghts with 
regard to this particular mark Kimberley Clark Corporation (appellants) are 
the successors 1n respect of this right. 


The respondents before us (Bay’s Chamicals) applied for registration of the 
trade mark Blotex, relating to the same category of goods, namely, sanitary napkins 
and belts, and the appellant firm instituted a notce of oppostion during the 
attempted registration of this mark. The objections were overruled by the Assistant 
Registar of Trade Marks, who accepted the word Blotex and placed ın the Register, 
as the trade merk relating to the goods traced in by the respondent firm The dis- 
pute came up before Venkatadrı, J., ın G M.A No 317 of 1961, and after a reference 
to several of the leading decisions, the learned Judge held that the respondents 
were entitled to maintain the entry ın the register, and that the appellants bad no 
cause of action The appeal was dismissed, and the present Letters Patent Appeal 
1s instituted from the judgment of the learned Judge. 


The grounds are restricted ın scope, and there are only two arguments that 
appear to require notice at our hands The first ıs that under section 9 (1) (e) 
of the Act (XLIII of 1958), the word Blotex 1s not an invented word, according to 
the appellant’s contention One line of reasoning here 1s that this word is really a. 
combination of two distinct words, namely Blot and Ex. The authorities are 
clear, that a word which 1s a bare or undisguised compound of two other words, 
cannot by any means be termed as “invented word ” within the meaning of the 
Trade Marks Act The other argument ıs that, even apart from this aspect of the 
case, the word Blotex has some reference to the character or quality of the marketed 
goods, and that, on that ground also, ıt cannat be termed an invented word On 
the contrary, ıt ıs a word falling w.thın the prohibition of a reference to the character 
or quality of the goods, to which the mark pvrports to be assigned. 


This ıs the first aspect of the argument The second aspect 1s that, independently 
of this contention, the word ıs calculated by its close phonetic similerity to Kotex, 
the registered trade mark of the appellant firm, to deceive the unwary customer, 
and to cause confysion Hence, it 1s strenuously contended, on the princ ples lard 
down by their Lordships of the Supreme Court ın Amrihdhara Pharmacy v. Satya 
Deo Lakshman Dhara}, that we should conclude that the word Blotex is likely to 
deceive and confuse persons of the class who have been habitually purchasing the 
Kotex preparations, and for that reason that the mark should be effacea from 
the Register 


We might immediately state that, upon the question whether the word Blotex 


ıs an invented word or not, the learned Judge after referring to certain leading 
decisions ın which the princ:ples are expounded, came to the conclusion that the 
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word Blotex is not an invented word, and hence that section g (1) (e) had no 
application to the case. Since, after a very careful consideration we are unable to 
agree with the learned Judge, and, on the contrary, we have no doubt whatever 
that the word Blotex1s an invented or corned word, within the ambıt of the principles, 
we might immediately deal with this matter before preceeding into the related 
aspect of a deceptive similarity between two marks either as regards the sound, or 
the orthography. 

The learned Judge has referred to the dictum of Lord Macnaghten ın The 
Eastman Photographic Materials Company, Lid. v. The Comptroller-General of Patents, 
Designs, and Trade Marks}, and stressea that, on the test of what 1s an invented words, 
there may be no objection even 1f the word does contain a covert and skilful allusion 
to the character or quality of the goods. Lord Macnaghten 2cded. 

“I do not think that it is necessary that ıt should be wholly meaningless ” 

Lord Halsbury said that a ccmpound word which is, ex facie a bare or undis- 
guised combination of other complete words, could not be regarded as an invented 
word. But he further said that ‘the line must be somet mes diff cult to draw.’ 
The learned Judge also quoted the dictum of Lord Herschell to the effect that ccm- 
bination of two English words would not, ordinarily, be an invented word. The 
principle ıs that there mut be invention, and not the mere semblance or appearance 
of an invention. 

We have set forth these criteria, as in our view, there 1s no room for doubt or 
confussion on this aspect. But we think that there is an ev dent fallacy, ın apply- 
ing these principles to the word Blotex, in the manner in which the Registrar has 
applied them which apparently was approbated by the learned Judge (Venkatadrı, J.). 
We are quite unable to regard the word Blotex as a ccmpound of two distinct 
words Blot and Ex; the latter word is meaningless in ordinary Erglish vsage, erd 
ıt is really a Latin expression signifying ‘outof.’ The reason why we think that 
the trade mark Blotex cannot be possibly regarded as a ccmpound of these two 
words, is a clear and simple one. The Latin expression, Ex, nemely, “out of” is 
never used as a suffix to an English word, and 1fso employed, 1s altegether meaning- 
less, On the contrary, the Latin expression Ex ıs generally cmplcyed to precede 
another expression, when alone ıt makes sense, for instance, ex post facto. 

Actually, we think that there is a far simpler explanation for the coinage cf 
such words as Kotex or Blotex. Apparently, there 1s a current trade fashion, in 
coining words descriptive of various kinds of goods, so as to end with Tex or Ex. 
This ıs purely a fashion springing from a pres med phonet'c elegance. Jn this 
respect, other stances may be g ven such as Caltex, Cutex and Optrex For that 
matter, the appellants cannot dispute that the word Kotex 1s a coined word, and 
the form of the word clearly relates to a particular kind of popular trade fashion 
Further, the argument advanced before vs for the appellants, relating to orthcgraphy, 
really cuts at the root of the contention that the word Blotex ıs born out of Blot and 
Ex. On the contrary, the argument 1s that this word 1s deceptively similar to the 
word Kotex, because the letters otex are common to both 


We think that ıt would be very dangerous to regard trade maiks as possibly 
compounded of syllables, forming words ın different languages like English and 
Latin and to regard them as not being ‘invented words’ for that reason. It 1s 
obvious, for instance, that the syllables or words which are trade marks in Eng] sh, 
even 1f purely invented, might correspond to other words, ın a reg onal language 
lıke Tamil. It would be clearly fallacious to argue that these are not invented words, 


for that particular reascn. > 

Another argument, which has been somewhat elaborated ın the affidavit 

filed on behalf of the appellants is, that the name Blotex includes the word Blot, 

which itself has some reference, even if not direct but oblique, to the character or 

şir m . .:0&G ee 
1. L.R. (1898) A.C. 571, 583. 
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quality of the goods, to which the mark 1S supposed, to relate This argument 
‘appears to us to be very far-fetched, and quite unconvincing We think that it is 
most unlikely that the coıners of this word had this particular significance is mind, 
when the word was used. Nor do we think that it 1s at all bkely, that purchasers 
of these goods will associate the part-word Blot, öut of the word Blotcx, as relating 
to a poss ble use of sanitary napk'ns in personal hyg:ene. On the contrary, ıt 
appears to be fa:rly evident, if achieving popularity for the gocds was the intention 
behind the word, that the coiners must have regarded it as quite unfortunate to 
make a compound Word from the word “blot”, as having some veiled reference 
to the use of sanitary napkins ın removing stats. We have no doubt whatever 
that the word Blotex is a cored word, baving no intended relationship either to 
the word ‘ blot’ or to the use of this product ın personal hving, but merely following 
the trade fashion of the comage of words descriptive of gcods as ending in ‘ tex? 
or ‘ex’. We are also clear that the Latin expression “ex”, meaning ‘cut of,” 
has no relat onship, log.cally or in any other manner, to the trade mark. 


It would thus follow that the word really falls within section 9 u) (c) of the Act, 
The learned Judge (Venkatadrı, J.) has given other instances of Trade Marks 
from the case-law, but, ın our v ew, there 1s no area of law where precedents are 
less directly relevant, apart from the applied principles that they m'ght expound, 
than in the region of the law relating to trade marks. The only safe rule is to pro- 
ceed to the precedents for the exposit.on of the leading princ ples, and to strict] 
adjud cate, ın each case, on the aggregate of its part cular facts. We do not think 
that it is necessary to state anything more on this aspect. 


N 
But though the word Blotex may be an invented word, it is still possıble 
for the appellants to contend that, ın view of the long-establıshed pr.or user 
and reg stration of their mark Kotex, the registraton of Blotex ought not 
to be allowed, because of the possibility of decept on and confusion in the 
minds of customers Here, we might immediately state that this ar :ment has 
to be met on its merits, and quite irrespective of the fact that the product Kotex 
has not been available ın the Indian market for the last few years. Whether 
Kotex ıs available or not, and whether, owing to import restr.ctions, it may 
be d fficult to import this product for some considerable t me to come, or other- 
wise, the appellants are entitled to argue that the issue should be Squarely met ard 
resolved, irrespective of such considerations which are purely strateg.c. We shall, 
therefore, address ourselves to the main issue here. 


The relevant tests have been laid down, ın many precedents of the English and 
Indian Courts, and we do not think that itis necessary to further digress upon the 
case-law. The princ ple 1s not that a discriminatirg ard careful buyer may not 
be misled by the decept’ve phonetic or orthographic similarity, ıf ıt ex sts The 
test 1s that of a casual buyer, not necessarily ignorant or unintell gent, but of the 
ordinary class of buyers, who may not have the time or the energy to further investi- 
gate, when he 1s offered goods of one brand, when making a demand for goods of 
the other brand. We accept this test, and certainly itis no argument to plead that 
a customer using the Kotex product who is careful and who 1s | kely to make further 
nvestıgatıon before a purchase, 1s very probably unl kely to accept Blctex products 
for Kotex products It 1s further argued: that; ın this case, both words are, at any 
rate, invented words of English letters, w.th English orthegrzpFy. Since, the letters 
““otex ” are common to both, though the sounds mey be d fferent, ard since, in 
Amrithdha‘a Pharmacy v. Satya Den Lak:hman Dhara}, such apparently divergent phrases 
as Lakshman Dhara and Amrithadhara have been held to be decept vely similar 
ıt ıs pressed that we should accept the appeal, and cancel the registrat on. ` 


For a very important reason, we are unable to agree We think, that the learned 
Judge (Venkatadrı, J ) was right in deciding the main issues ın favour of the res- 
pondent-firm. As we stressed earl-er, an ıssve of this character cannot be v.ewed in 
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the abstract, or merely with regard to what happened ın other cases, where other 
sım'lar names or trade marks were before the Court. The issue has to be decided 
applying the leading principles to the specific facts of the instant case, viewed in 
their totality. One remarkable feature of the present case is that the section of the 
public, which may be taken as likely to patronise this particular category of goods, 
1s a l mited section, w th very distinctive characteristics. It 1s, beyond doubt, a 
sophisticated section of feminine society, w.th a flar to cons.derable literacy qual:fi- 
cation. This is no speculation on our part. It ıs based on the actual record, 
and on the several affidavits that have been produced signed by lad es who are 
customers of Kotex products, on behalf of the appellant-firm. There is no dcubt 
whatever that this particular category of goods has not pervaded levels of the public, 
below the particular soc.al stratum ev.denced by the affidavits. We can certainly 
take jud cial notice of such an obvious fact. Its true that these ladi-s, who belong 
to a sophisticated and educated section of the public and who would appear to be 
of the higher m'ddle class, 1f not actually affluent, have sworn that, somet mes, 
they sent their maid-servants for purchasing products of this descript on. But even 
so, we think that it 1s most unlikely that the customers of this kind of goods, who 
must be necessarily ladies accustomed to relatively high standards of living, will 
coach up their mard-servants to utter the phonetic word Kotex ın the r.ght manner, 
‘when demanding the product 


Itıs | kely that these lad esw Il send slps w th the written word, ın making a 
demand for this class of goods. It is most unlikely that if Blotex napkins are 
suppl ed for Kotex, such la dies will accept them, think ng that the goods are identi- 
cal. Certamly, the goods may be accepted as the best possible subst tute, or as a 
distinct trade product serving the same purpose But that ıs not the test, Tt is 
whether the casual or relatively unwary customer of the particular class of goods, 
is likely to be deceived or confused by the deceptive phonetic or orthographic s'mı- 
larity, into accepting goods of one brand for the other, under the erroneous 
impression that they areidentical In our view, such a possibilsty can be totally 
ruled out ın this case, considering the class of persons who would be the customers 
in respect of these goods and what can be reasonably expected of them. 





Two other matters may be immediately cleared up. It appears that there was 
some prior proceed.ngs, when there was an attempt to register a product, namely 
Beautex, in respect of the same class of goods, and the registry was refused, We 
are unable to draw any inference from this, except that, on the facts of that enquiry, 
the concerned authorities thought that the reg stry ought not to be perm tted in 
accordance w.th the prınc'ples of the Trade Mark Law. The other po'nt is the one 
that we havealready referred to, that ther Lordships of the Supreme Court refused 
registry w th regard to a pharmaceut cal preparat on, where the respect ve words 
were Lakshmandhara and Amnthdhara Bat ıt has to be noted that the customers in 
respect ofind'genous medical preparations of that character, will be a very d fferent 
class, w th very different attrıbutes.- They may well be villagers, with little or 
no education, and easily likely to be deceived or confused, even though the phonetic 
similarity related only to the latter part of the phrases in quest.cn. 


Under these circumstances, and applying th principles that we have earlier 
referred to, we conclude that the learned Judge (Venkatadrı, J.) was right in declin- 
ing to interfere with the registration of the word Blotex on behalf of the firm of 
respondents, descr ptive of this character of goods. The Letters Patent Appeal is 
therefore dismissed with costs. 


V.M.K. Letters Patent Appeal dismissed, 
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- IN THE HIGH COURT OF JUDICATURE [AT MADRAS. 
PRESENT :— MR. Justice K. VEERASWAMI. 


K. Viswanathan and another oe Petitioners* 


v.. 
K. Ganapathı Iyer e+ Respondent. 


Partition Act (IV of 1893), section 4—Compulsory sale of the share of the stranger pur- 
chaser to members of the undivided family—If violates Article 19 (1) (£) of the Consti- 
tution of India (1950)—“ Undivided family ”—Meanıng of. 


The words “ undivided family” in section 4 of the Partition Act (IV of 
1893) means a family which has not divided the dwellirg house by mctes and 
bounds. These words have no reference to the status but to the factum of there 
being no division actually as between the members of the family to which the 
house belongs. 


Though section 4 of the Partition Act in so far as 1t provides for a compulsory 
sale of the share of the stranger purchaser to one or more of the members of the 
family who apply for the same 1s a restricticn on the right to hold and dispose of 
the property, the restriction being a reasonable one and also being one in public 
interest, ıt is not violative of Article 19 (1) (f) of the Constıtut.on. 


Petition under section 115 of Act V of 1908 praying the High Court to revise 
the order of the District Munsif, Madurai: Town ın I.A No. 800 of 1964 in OS. 
No. 65 of 1958. 


S. Gopaldrainam, for Petitioners. 
M. Srinivasan and R. Gopalaswami Iyengar, for Respondent. 
The Court made the following 


ORDER.—TIhe petition 1s directed against an order of the District Münsif of 
Madurai Town made on an application by defendants 5 and 6 who are petitioners 
in this case under section 4 of the Partition Act, 1893. It1s common ground that the 
plaintiff-respondent is entitled to an undivided half share ın the dwelling house in 
which the petitioners own a third share. The plaintiff ıs a stranger for all practical 
purposes though Counsel for the respondent would say that he 1s a distant relative. 
The appl.cation was for sale of the half share to the petitioners The Court below 
dismissed ıt on the ground that as early asın 1929 the family of sıx brothers became 
divided ın status and on account of that fact section 4 of the Partıt.on Act would be 
inapplicable. The Court below was asked to decide as to whether the hovse was 
capable of partition but ıt stated that the question could be decided only after the 
receipt of the Commiussioner’s report. 


It 1s argued for the petitioners and I think, quite rightly, that the Court below 
misdirected ıtselfas to the applicability of section 4 to the facts of this case. Section 
4 (1) says where a share of a dwelling house “ belonging to an undivided family ” 
has been transferred to a person who 1s not a member of such family and such trans- 
feree sues for partition, the Court shall, if any member of the famıly bemg a share- 
holder shall undertake to buy the share of such transferee, make a valuat.on of 
such share ın such manner as 1t thinks fit and direct the sale of such share to such 
shareholder, and may give all necessary and proper directions ın that behalf. ‘That 
the plaint ff ıs not a member of the family 1s not in dispute. The suit which is 
instituted by him ıs one for partition of his halfshare. The only question, therefore, 
1s Whether the dwelling house belonged to the undivided family. The Court below 
construed the words “ undivided family ” ın the sense of a joint Hindu fam:ly whose 
status as such remains intact. Obviously this construction is erronéous. The 
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section is applicable not merely to the Hindu Commthity but also to other communi- 
ties and that being the case the words “ undivided family” has no reference to the 
status but to the factum of there being no division actually as between the members 
of the family to which the house belongs Recently, Natesan, J., in Ramaswami 
Pilla: v. Subramania Pillai}, expressed a s'mılar view. The learned Judge said: 


“ The words ‘ undivied family ? ın section 4 of the Partition Act have been held 
by a series of decisions to mean simply a family which has not divided the dwell- 
ing house by metes and bounds A Hindu joint family divided in status will 
still be an undivided family gua dwelling house for purposes of the Partition 
Act, 1f there has been no division of the dwelling house by metes and bounds ” 


With respect, I entirely.share this view of the scope of the words “ undivided 
family” ın section 4. It follows, therefore, that the Court belcw was wrong in 
proceeding upon the view that section 4 was inapplicable to the facts. 


For the respondent the order of the Court below 1s supported by a contention 
that section 4 offends Article 19 (1) (f) of the Constitution. I do not think that the 
contention 1s well-founded. It 1s true that section 4 ın so far as ıt provides for a 
compulsory sale of the share of the stranger purchaser to one or more of the members 
of the family who apply for the same 1s a restriction on the right to hola ard dispose 
of the property. But the restriction clearly appears to be reasonable ard also in 
public interest. In the context of the law of pre-emption, Bhauram v. Baljnath?, held 
that a right of pre-emption in favour of a co-sharer of a dwelling house would be 
reasonable restriction in public interest The Court held :— 


“On the whole a right of pre-emption based on co-shareship is a reasonable 
restriction on the right to acquire, hold and dispose of the property and is in the 
interests of the general public.” 


This princ:ple finds recognition again ın Santram v. Labh Singh®. Counsel for 
the respondent, however, says that unlike ın the case of pre-emption ın favour of a 
co-sharer here the stranger 1s compelled under section 4 when he wants partition 
and separate possession of his share to sell that portion to the other co-sharers and 
this makes a difference and would render section 4 unreasonable. To my mind, 
substantially on principle there appears to be no difference between a case of pre- 
emption in favour of a co-sharer and the direction which a co-sharer is entitled to 
get under section 4 against the stranger purchaser in respect of a share in the family 
dwelling house. The petition 1s allowed. No costs. 


V.M.K, Petition allowed. 


> ‘ 
1. (1966) 2 MLJ. 132: LLR. (1967) 1 1962 SC. 1476, EM İŞ Taha 
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“IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction ) 


PRESENT :—Mnr. Justice PS KAILASAM. 


G. Ramanujam .. Pettizoner* 
v. 
The Zonal Manager, Lıfe Insurance Corporation, Madras, 
and another .. Respondents. 


Constitution of India (1950), Aricle 226—Proceedings under— When would be available 
against a statutory corporation ın regard to proceedings against tts employee. 


Domestic Tribunal—Proceedings of—Rule of natural justee—Falure to give a far 
Opportunity to the party against whom enqury ıs conducted— When lable to be quashed. 


It is now well settled that ın this country the writ proceedings under the provi- 
sions of the Constitution would be available against breach of any of the Statutory 
provisions by a public body, even though the relationship between the aggrieved 


person and the statutory body may be that of an employee and employer under a 
contract of service, 


Francs v. Muncipal Councillors, (1962) 3 All E R. 633 and Vedyodaya Uniwersity 
of Ceylon v. Silva, (1964) 3 All E.R. 865, referred and distinguished. 


Ram Babu v. Dıwsıonal Manager, Lıfe Insurance Corporation, A.I.R.1961 All. 502,held 
not good law State of Uttar Pradesh v. Babu Ram, (1961) 2 S.CR. 679: ALR. 
1961 S.C 751,Lıfe Insurance Corporation v. Suml Kumar Mukherjee, (1964) 1 L.L.J. 
482. T.C M. Pillay v. Indian Institute of Technology, ILR. (1965) 2 Mad. 24; 
Mafatlal Barot v. Divisional Controller, State Transport Mehsana, ÂT.R. 1966 S.C. 
1364; D L. Board, Calcutta v. Jaffar Imam, (1966) 1 SC J. 332: (1965) 3 SGR. 
453:AI.R 1966 S.C. 282, Followed. 


It is no doubt true that Domestic Tribunals exercising quasi-judicial functions 
are not Courts and they are not bound to follow the strict procedure and rules of 
evidence prescribed for trial of actions in Courts of law They are not liberty 
to obtain information and material from all sources and use the same at an enquiry 
subject of course to the condition that they should not act on any such information 
which they may receive unless they put it to the party against whom it 1s to be 
used and give him a fair opportunity to explain ıt. What is fair opportunity must 
depend on the facts and circumstances of each case. Where witnesses are not 
examined at the enquiry in the presence of the person charged, but statements. 
made by such witness are used at the inquiry he should be given a copy of the 
statements made by witnesses and which are to be used at the inquiry, well in 
advance before the enquiry begins. He should also be given an opportunity to 
cross-examine such witnesses and an opportunity to examine his own witnesses 
and explain the case against him. Where the enquiry officer merely put ques- 
tions and recorded answers and the person charged was not made aware of the 
fact that he would be entitled to cross examine the witnesses on the statements 
made by them the proceedings would be vitiated and an order of dismissal based 
on such an enquiry is liable to be qushed. 


Case-law referred. 


Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and ın the affidavit filed therewith, the High Court 
will be pleased to issue a Writ of certiorart calling for the records connected with 
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the order of the Zonal Manager, Life Insurance Corporation of India, Madras, 
dated 29th April, 1965, dismissing the petitioner herein from service as confirmed by 
the order of the Chau man, Lıfe Insurance Corporation, Bembay, dated gra Decem- 
ber, 1965, and communicated by P.Execut.ve D:rector (P) of the Life Insurance Cor- 
poration of India by his Ref. Personal /C/DSS-32, dated 4th December, 1965, and 
quash the said order and made therein. Vs 


Mohan Kumaramangalam for Dasappan and R Ganesh, Advocate. for Petitioner. 


V.K Theruvenkatachari for K C. Jacob, S K L Ratan and R. Vedantam, Advocates 
for Respondents. 


The Court made the following 


ORDER —The petition is filed by the Assistant Branch Manager of the Life 
Insurance Corporation of India, for the issue of a writ of certzorart calling for the 
records connected with the order of the Zonal Manager, Life Insurance Corporation 
of India, Madras, dated 29th April, 1965, dismissing the petitioner frcm service 
as confirmed by the order of the Charman, Life Insurance Corporation of 
India, Bcmbay, dated grd December, 1965. 


A 


The petitioner joined the New India Assvrance as organiser in the year 1955 
and was absorbed in the said Corporation as a Development Officer when the 
Corporation was established in 1956 He was promoted as Class I cfficer ın 
September, 1962. The petitioner was served with a chrarge memo containing two 
charges on 20th November, 1964 He filed a written statement to the charge memo 
on grd December, 1964, denying the charges On 16th December, 1964, Sri $ T.V. 
Char, was appointed as Enquiry Officer On rath January, 1965, the Divisional 
Manager framed an additional charge and an enquiry was conducted betweeri 18th 
to 24th January, 1965. On 5th April, 1965, a show cause notice was issued to the 
petitioner to which the petitioner sent his rely on 15th April, 1965. The Zonal 
Manager dismissed the petitioner by his order dated 29th April,1965, and an appeal 
to the Chairman was also rejected on grd December, 1965. 


Mr. Mohan Kumaramangalam, learned Counsel for the petutsoner, submitted 
that the proceedings of the Corporation are vitiated by the fact the principles of 
natural justice were not observed ın the enquiry conducted against the petitioner. 
Secondly, he submitted that the authorities relied on a letter written by the Accounts 
Officer Natarajan as substantive evidence, without affording an opportunity to 
the petitioner to question about the letter rel ed cn. Thirdly he submitted that 
the Enquiry Officer relied on a confessional statement made by steno Natarajan 
in an enquiry conducted against him without giving an opportunity to the 
petitioner to cross-exemine the steno Natarajan Mr. V K. Thirwverkatachari, 
learned Counsel for the L:fe Insurance Corporation of India, took a preliminary 
objection to the maintainability of the writ petiticn on the grovrd that an order of 


dismissal by the Life Insurance Corporation of India, 1s not liable to be interfered 
with ın writ proceedings k f 


yr i i 

In order to appreciate the contentions of the Counsel, the material facts may 
be set out The Zonal Officer wrote a confident.alletter to the Divisicnal Manager, 
Lıfe Insurance Corporation of Indiz, Mathurai, enclosing C. R. 7 and C. R. 8 
forms and also the proforma, for lapsed details. The Dıvısıonal Manager was 
asked to submit the part.culars for deciding the question of confirmation of the 
petitioner as an Assistant Maneger The Divisicnal Manager was asked to send 
the report in a cover marked “Secret to be opened by the addressee only.” This 
letter was received at the cffice of the Dıvısıonal Manager. Contrary to the instruc- 
tions, a letter was sent from the divisional cffice to the petiticner requiring the 
Petitioner to furnish the details called for by the Zonal Officer. The petitioner came 
to Mathurai and collected the information frem the branch office and sent the data 
shects-to-the Divisional Manager, Life Insüfance “Corporation of India,Mathtrai. 
It was subsequently found that the figures furnished regarding the number of policieg 


IN). RAMANUJAM' 7. ZONAL MANAGER, L.I.C, (Kailasım, 7). 23 


that lapsed, were not correct. By a letter dated 3oth June, 1964; the petitioner 
‘was asked to explain the difference ın figures given by hım and the figures that were 
reported by the branch cffice The petitioner replied on 5th July, 1964 He stated 
that on receipt of the letter from the divisional cffice on 19th July, 1963, he went 
to the office of the Divisional Manager, Mathurai on 25th July, 1963, and collected 
the information and furnished the figures that were given to him by the branch 
office to the Divisional Office and returned to Tırunelveli, 


Three charges were framed against the petitioner which may be extracted in 
full: 


1. That while you functioning an Assistant Branch Manager (Developement). 
Tirunelveli called at Madurai Branch Unit No. 1 on 25th July, 1963, to collect 
some information regarding your lapses and not finding the Branch Manager requested 
the Assistant in the Development section of the Branch to give the figures required 
and ın doing this you have done so deliberately with a view to irfiuence the Assistant 
of the Branch Office not to give the correct figures with regard to lapses but such 
figures which would be favourable to you and which will not be an imped ment for 
Securing your confirmation as Assistant Branch Manager (Development),” 


2. And you are also charged for actirg in a high handed manner ignoring 
the usual procedure in regard to collection of data from the office through proper 
channel. “ And thereby committed an act detrimental to the interests of the 
Corporation.” 


3 That while you funct'onıng as Assistant Branch Manager ın 1963 connived 
with others to see that wrong information with regard to the lapses is g ven in 
the data sheet sent to the Zonal Office for considering you confirmat'on as Assistant 
Branch Manager (Development ), and in doing so, you have committed a serious 
misconduct and acted in a way detrimental to the interests of the Corporation. 
The Enquiry Officer acquitted the petitioner of the first charge, but found him 
guilty of charges 2 and 3 It 1s unnecessary to discuss the merits regarding charges 
2 and 3, as the submission on behalf of the petitioner 1s that the princ ples of natural 
justice had not been observed by the Enquiry Officer. The procedure adopted 
in the enquiry 1s stated by the Enquiry Officer in his report. The D visional 
Manager framed charges agamst Sri R. Natarajan, G Ramanvjam, the pet-tioner 
and one P. R. Rajagopalan of T'runelvelı. An addtional charge was also framed 
against them and the Divisional Manager was d rected to enquire into the additonal 
charge also. At the enquiry, the Corporat on was represented by Sr: S. R. Iyer, 
Assistant Zonal Officer. Mr. Iyer, presented the case ın respect of each charge- 
sheeted persons by readıng a prepared statement. Copies of Written Statement 
were read out by Mr Iyer Exhibits were filed by him. The proceedings of the 
Enquiry Officer disclosed that the petitioner as well as the three other persons 
charged and Mr. S. R. Iyer had signed every page of the evidence. The Enquiry 
Officer did not follow the normal procedure of examining the prosecution witnesses 
and allowing the petitioner or other persons to cross-exemine those witnesses, 
followed by an opportunity to the petitioner to explain his case and examine defence 
witnesses. The Enquiry Officer Mr M R. Asyar, questioned the petitioner and 
the other persons charged regarding the various allegations and recorded their 
answer. The enquiry was conducted on the 18th and rgth January, 1965, and is 
recorded inpages from 125 to 229 of the typed sets of documents filed by the Counsel, 
for the respondent. 


The case for the Life Insurance Corporation of India against the petitioner is 
briefly as follows -— 


The petitioner came to Madurai and without seeing the officer, who wrote 
to him the demi official letter calling for the completed forms contacted the assistant, 
Thirumalai and collected the aata and took them to the divisional cffice where 
the proforma figures were manipulated by the steno Natarajan for the purpese of 
giving lapsed figures to the advantage of the petitioner. It 1s admitted that the 
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lapsed figures, which were subsequently found to be not correct, are in the hand- 
writing of the steno Natarajan. -The statement of the steno Natarajan in the enquiry 
conducted against him was that he erased totally all the entries in the columns 
(d) u) and (d) vw) of the proforma Steno Natarajan also admitted that he did 
manipulate the lapsed figures. The Enquiry Officer was of the vicw that the Steno 
Natarajan would not have altered the figures except with a view to obl ge the 
petitioner and that the petitioner could have been definitely aware of the revision 
of the figures by steno Natarajan The steno Natarajan was not examined as a 
prosecution witness in the enquiry against the petitioner. The statement, which is 
relied on by the Enquiry Officer against the petitioner was made by steno Natarajan 
in the enquiry against steno Natarajan in which he made the confession. After 
the confession was made by steno Natarajan when the enquiry against the petitioner 
was recommenced on 24th January, 1965, the Enquiry Officer has recorded as 
follows :— 


“Mr. Ramanujam, after your examination, which lasted till day before 
yesterday, I have been conductıng an enquiry into the charges framed by the 
Divisional Menager against Mr. Natarajan and in the course of the enquiry 
yesterday, Shri Natarajan made a certain deposition _ In the light of that deposi- 
tion, I felt T should recall you for further examination in connection with the 
charges against you and ıt was for this reeson that I telephoned to you yesterday, 
asking you to atterd the enquiry today.” 


A portion of steno Natarajan’s confession ın the enquiry against him was read out 
to the petitioner. After the statement was read out, the steno Natarajan was 
asked whether the petitioner was with him throvghout. The steno Natarajan 
answered that the petitioner was with him wher the incident of the 25th July, 1963, 
took place. Steno Natarajan further stated that the Assistant Divisional Maneger, 
Subbiah, was also present till the end of this process which ended at 5 PM. on 25th 
July, 1963. Then the Enquiry Officer, put the confessional statement of steno 
Natarajan to the petitioner and asked for his explanation. The Erquiry Officer 
stated to the petitioner that according to the steno Natarajan, the petit oner 
discussed the matter with the Assistant Divisione! Manager, Subbiah, in bis room 
and that steno Natarajan was sent for by the Assistant Divisional Manager, Subbiah, 
and the petitioner found that the lopsed figures were unfavourable to the petit oner 
and all these matters were discussed and at the instigation of Subbiah ın the 
petitioner’s presence, steno Natarajan was asked to correct the figures, which he 
did. In reply, the petitioner, stated that he had:deposed ın detail prev.ously'and he 
did not want to add anything further. He reiterated that he came to the Branch 
Office and showed the letter and the proforma and the assistant furnished figures 
and he took the forms to the Divisional Cffice at about 400 PM and met the 
Assistant Divisional Manager and according to his instructions, he handed over 
the proforma to steno Natarajan. The procedure in accepting the confessional 
statement of R. Natarajan made in the enquiry against him as substantive ev:dence 
in the enqviry against the petitioneris questioned Further it 1s subm:ttcd that the 
petitioner was not g.ven an opportunity to cross examine the steno Natarajan. 
It is clear from the proceedings that steno Natarajan was present durirg the enquiry. 
But the petitioner was not asked whether he would like to cross-examine steno 
Natarajan. As already stated, the procedure of exzmining the prosecut‘on w tnesses, 
cross-examining them and giving an opportunity to the petiticner to addrce defence 
evidence was not followed But the whole proceedings were conducted by the 
Enquiry Officer and Mr. Iyer putting questions to the various persons ıncluding 
the petitioner. It may be noted that accordirg to the confession of steno Natarajan, 
Subbiah, Assistant Divisionat Manager was present, and that ıt was dec ded that 
the figures should be altered to suit the requirements of the petit oner. In the 
enquiry report relating to the petitioner the presence of Subbiah 1s not mentioned 


at all. But in the report relating to steno Natarajan, the presence of Subbiah is 
not accepted. i 
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Another circumstances, which 1s submitted as violative of the principles of 
natural justice, is the reliance by the Enquiry Officer on the statement of 
R. Natarajan, the Assistant Divisional Manager, Accountant in his letter dated 
15th February, 1965, that the statement of the petitioner that the Accountant 
asked him to see steno-Natarajan and hand over the forms to him for further 
attention 1s not correct. This denial was made by Natarajan or the accounts 
branch by his letter dated 15th February, 1965, after the enquiry against the peti- 
tioner was closed. The petitioner had no opportunity to explain this cu cumstance 
against him 


The Supreme Court has laid down in State of Mysore v Shivabasappat, that the 
Domestic Tribunals exercising quasi-judicial functions arenot Courts and therefore, 
they are not bound to follow the procedure prescribed for trial of actions ın Cour t, 
nor are they bound by a strict rules of evidence They are atlibertv to obtam 
all information material for the points from all sources, but should not act on any 
information which they may receive unless they put ıt to the party against whom 
it ıs to be used and give him a fair opportunity to explain ıt What 1s the fair 
opportunity must depend on the facts and circumstances of each case. Generally 
the procedure followed 1s that the petitioner would have an opportunity to adduce 
all relevant evidence on which he relies, that the evidence of the opponent should be 
taken ın his presence and that he should be given an opportunity of cross-examıning 
the witnesses examined by that party, and that no materials should be 
relied on against him without his being given an opportunity of explaining them. 
The Supreme Court held that though normally the examination of the witness will 
in its entirety take place before the party charged, who will have full opportunity 
of cross-examining him, the enquiry will not be vitiated 1f the statement given by 
the witness previously behind the back of the party 1s put to him and admitted in 
evidence and a copy thereof is given to the party and he 1s given an opportunity to 
cross-examine him. It was held that ıt was unnecessary that the witness should be 
made to repeat word by word, and sentence by sentence what all he stated previously. 
The requirement of natural justice would be fulfilled, if the petitioner 1s given an 
opportunity to explain the case against him, to adduce evidence in support of his 
case and to cross-examine the witness deposing against hım The view expressed 
by the Supreme Court cited,supra has been reaffirmed in Kesoram Cotton Mills v. 
Gangadhar?, and ın Khardah & Co. v Its Workmen®, ın dealing with an enquiry before 
the Industrial Tribunal The Supreme Court after stating that the enquiry should 
be conducted in the manner statedın State of Mysore v Shivabasappat, observed 
that the minimum that 1s expected where witnesses are not examined from the very 
beginning at the inquiry in the presence of the person charged 1s that the person 
charged should be given a copy of the statements made by the witnesses which are 
to be used at the inquiry well in advance before the inquiry begıns In Khardah & 
Co. v. Its Workmen®, the Supreme Court dealing with the case of workmen under the 
Industrial Disputes Act expressed its opinion that ıt ıs desirable that all witnesses 
on whose testimony the management relies ın support of its charge against the 
‘workmen should be examined in his presence. The decisions in Kesoram Cotton 
Mulls v. Gangadhar?, and Khardah & Co. v. Its Workmen®, were rendered with regard 
to the disputes under the Industrial Disputes Act In the case of domestic enquiry 
by an institution lıke the Lıfe Insurance Corporation of India, the decision of the 
Supreme Court in State of Mysore v. Shıvabasappal, would be applicable and the 
principles of natural justice could be said to have been observed, if the petitioner 
was given an opportunity of cross-examınıng the witnesses examined by the opposite 
side and an opportunity to examine his own witnesses and to explain the case against 
him. 


x ry 
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2. (1964)2SGR 809 (1965)1SGJ 71 (1963) 2 LL J. 452 at at 456, 
4 


26 THE MADRAS LAW JOURNAL REPORTS. (1968 


It has to be determined whether on the facts of the case, a fair opportunity 
was given to the petitioner. The material on which the petitioner 1s found guilty, 
is the confessional statement made by the steno-Natarajan and the denial by the 
accounts Natarajan. So far as the confessional statement of steno-Natarajan 1S 
concerned, though the confessional statement made by the steno-Natarajan was 
put to the petitioner, ıt ıs not tested by cross-examınatıon. The entire proccedings 
were conducted by the Enquiry Officer and the petitioner as well as others were 
only answering the questions put to them and the petitioner was not made aware 
that he would be entitled to cross-examine steno-Natarajan on the confessicn ke had 
made and on which the Life Insurance Corporation of India wants to rely for 
proving the charges. It may alsc be noted that steno-Natarajan has ment.cred. 
about the presence of Subb'ah during the transaction and no reference is made 
about the presence of accounts Natarajan ın the Enquiry Officer’s report. In 
the circumstances I am not satisfied that a reasonable opportunity was given to 
the petitioner to cross-examine the steno-Natarajan on the material on which reliance 
is placed upon by the Corporation. Further, the Corporation has undovbtedly 
relied on the denial of the accounts Natarajan that he did not tell the petiticner to 
see steno-Natarajan and hand over the forms to him for further attentcn On 
the basis of this denial. The statement of the petitioner 1s rejected. This denial 
was obtained only after the enquiry was ccmpleted and reliance should not bave 
been placed on this denial without giving an opportunity to the petitioner to explain 
it, On aconsideration of the facts of the case, I em not satisfied that the petit cner 
was given a reasonable opportunity to defend all the charges framed against him 
I must also record that the Enquiry Officer conducted the enquiry witkcut any 
prejudice and was anxious to give a fair opportunity to the petitioner to explain 
the case against him But by observing the procedure which he did, he had une 
wittingly denied the petitioner a fair opportunity to deferd himself. 


The order of dismissal ıs therefore, set aside The Infe Insurance Corporation. 
is at liberty to frame fresh charges and conduct a fresh enquiry against the pet.tioner. 


The preliminary objection raised by Mr. V. K. Thıruvenkatacharı that a 
proceeding by way of writ petition is not available against an order of d smissal 
passed by a body lke the L fe Insurance Corporation of India may also be considered .. 
He referred to Halsbury’s Laws of England, Third Editicn, Vol. 25, pege 519, 
para. 991 and submitted that the dismissal of a servant even if ıt 1s otherwise than in 
accordance with the procedure in his contract of service 1s in effect term:nation of 
contract and the servant cannot claim that the contracthad not been validly termi- 
nated and his 1emedy is only by way of damages. He also referred to two English 
decisions reported in Francis v. Mumcıpal Councillors’, and Vidyodaya University of 
Ceylon and others v. Silva? In Francis v. Municipal Councillors}, the Privy Covrcil 
held that a declaration to the effect that the contract of service still subsısted wculd. 
rarely be made and would not be made in the absence of special cırcumstance 
because of the principle that the Courts would not grant spec:fic performance of 
contracts of service. The Court distinguished the case of a Vine v Natonal Doek 
Labour Board3, on the ground that the circumstance ın Vine’s case? was very special 
where the dismissal was shown to have been without proper authority and the 
labourer should have the benefit of the declaration that he was stıllın the employ- 
ment of the National Dock Board. In Vidyodaya Unwwersity of Ceylon v. Sılua3, the 
Privy Council held that the contract of empleyment made by the University with. 
the teachers d d not involve more than ord nary contract between the master and 
the servant and that the procedure by a wrt of certiorarz was not available. The 
English decisions relied on by the learned Counsel for the respondents would not 
advance his contention for the Supreme Court as well as the Madras Hıgh Court 
have un'formly held that a writ would be available against breach cf zn: of the 
statutory provisions by a public body The only case of Indian High Courts, 
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whıchısın favour of the respondents, in Ram Babn v Divisional Manager, L.IC.1. The 
Court held that an employee of the Life Insurance Corporation could not maintain 
a writ of certiorart, a relationship between the employee and the Corporation 
was one of master and servant and the general law of master and servant applies 
to the case. This decision cannot be held to be gocd lew in view of the subsequent 
pronouncement of the Supreme Court in State of Uttar Pradesh v Babu Rem? Tt has 
been held that the rules made under a statute must be treated for all purposes of 
construction or obligation exactly as if they were in the Act, and are to be 
judicially noticed for all purposes of construct on or obligation. In Life 
Insurance Corporation v. Sunil Kumar Mukherjee8, the Supreme Court dealing with 
the case of L fe Insurance Corporation of Inda held that where the services 
of such employees were terminated on the ground that their performance was found 
poor by the committee specially appointed for the purpose without any enquiry 


or without giving any opportunity to the concerned employee, the orders must be 
held invalid. 


The Madras H'gh Court in T C. M. Pillay v Indian Institute of Technology*, 
has held that the dismissal of an Assistant Professor of Metallurgy in the Indian 
Institute of Technology without observing the mandatory procedure prescribed 
under the statute would be a nullity and l able to be interfered w th `n a writ peti- 
tion under Article 226 of the Constituticn of India In V Remeh v The State 
Bank of Inda®, the Court has held that an order of dismissal by the State Bank is 
lable to be interfered ın writ proceedings This Court has held that a writ is avail- 
able against the Acts of L'fe Insurance Corporation in Narayanaswamy Naidu v. 
Krishnamurthy ın Writ Petit on No. 53 of 1959 


Recently the Supreme Court has lard dcwn that the Courts can interfere with 
the orders of dism ssal by the Road Transport Corporation in Mafatlal Barot v. 
Divisional Controller, State Transport, Mehsana”, andın D L Board, Calcutta v. Jaffar Inam8. 
In the face of the over-whelming authorities the preliminary objecticn raised on 
behalf of the respondent that the dismissal of the petitioner by the L fe Insurance 
en 18 not amenable to the writ jurisdiction of this Court, will have to be 
rejected, 

In the result, the writ petition 1s allowed. The Life Insurance Corporation 


of India ıs at liberty to frame fresh charges and conduct an enquiry and proceed 
according to law. There will be no order as to costs, 


R.M. Writ petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice İsMAIL. 


Thangayya Vannıar Appellant® 
v. 
Ramaswamy (minor) represented by hıs mother Papathı Ammal, 
and another Respondents. 


Madras Cultivating Tenants Protection Act (XXV of 1955), section 6-A— Transfer of suit 


to Revenue Court under—Requircments to be Sulfilled —Expression “entitled to the 
benefits of the Act ”— Meanıng of. 


The only reasonable construction of section 6-A of the Madras Cultivating 
Tenants Protéction Act appears to be that as soon as the cıvıl Court firds that the 
tenant ıs a cultivating tenant coming within the scope of the Act, and also ei g ble 
to apply for and obtain one or more of the benefits provided in his favour by the 


1 AIR 1ç6ı All 502 6 ILR (1958)Mad 51 1958) 1 ML. J. 
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3. (1564) 1 LLJ 482 7 AIR 1666 SC 1364 
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Act, the requirement of the expression “a cultivating tenant entitled to the 
benefits of this Act ” ın section 6-A will be satisfied It 1s not a condition prece- 
dent for the exercise of the power of transfer by the civil Court, that the crvil 
Court must actually conduct an enquiry and determine the very point or issue 
that 1s required to be determined by the Revenue Divisional Officer vnder the 
provisions of the Act. Consequently, the expression “entitled to be benefits 
of the Act ” ın section 6-A has reference to the eligibility of the tenant to come 
within the scope of the Act and claim one or more of the benefits conferred on him 
by the Act and has no reference to the particular set of circumstances and facts 
which had been urged by the landlord, as taking away the protection available 
to the tenant from eviction. 

No decision of the Madras High Court has held that before transferring a 
suit for possession to the Revenue Divisional Officer under section 6-A, the civil 
Court must hold an enquiry as to whether the cultivating tenant ın question 
1s one falling under one or more of the various clauses enumerated in section 3 (2) 
and arrive at a finding that he does not so fall Such a construction of section 
6-A will yield the result that the civil Court after having recorded a finding 
that the cultivating tenant 1s not liable to be evicted under the provisions of section 
3 (2) of the Act, transfers the suit to the Revenue Divisional Officer to enable him 
to conduct an enquiry afresh for the purpose of finding out whether the tenant 
ıs liable to be evicted under the provisions of section 3 (2) of the Act or not. 
To hold that the cıvıl Court can conduct an enquiry and find out whether the 
cultivating tenant falls within one or more of the clauses of section 3 (2) or not 
and uf he does so fall, pass a decree for possession against him, since on such a 
finding he 1s not entitled to the benefits of the Act, 1s to flyin the face of the prohi- 
bition contained ın sections 3 (1) and 6 of the Act. 

Case-law discussed. 


Appeals against the Decree of the District Court, West Thanjavur, Thanjavur, 
dated goth March, 1963, in Appeal Suit Nos. 179 and 197 of 1962 preferred against 
the decree of the Court of the District Munsıf of Tıruvaıyaru in Original Suit No. 
111 and 112 of 1961 respectively. 

T. R Srinivasan, for Appellant 

K N. Balasubramanian, for Respondent. 


The Court delivered the following 


©  Jopcment —These two appeals arise out of two suits filed by the respondents 
herein against the appellant for the recovery of possession of certain lands ın posses- 
sion of the appellant with past and future profits Admittedly the lands in the 
possession of the appellant originally belonged to Ammanı Ammal and Vijayatham- 
mal of Kabıstalam and the appellant herein was a tenant under them ın respect of 
the lands ın question The case of the plaintiffs ın the suits was that the plaintiffs, 
who were minors and were represented by their mother Papathi Ammal, the next 
friend, were the purchasers of the lands ın question from their previousowners under 
two sale deeds dated 29th December, 1956, and registered on 29th April, 1957 ; 
the appellant was formerly cultivating the lands on yearly lease under the vendors 
of the plaintiffs, the appellant despite the demand did not pay the income to the 
plaintiff’s next friend for the enjoyment of the suit lands after the purchase by the 
plaintiffs, though as per custom, contract and usage the yearly income should be 
paid in two equal instalments one by 31st October, and the other by 31st March of 
every faslı ; the plaintiffs sent a notice dated 12th December, 1960, to the appellant 
demanding the income but the appellant through his Counsel sent a reply notice 
denying the title of the plaintiffs and expressly stating that there was no relationship 
of landlord and tenant between the parties and claiming title in himself ; ın view of 
this, there had been forfeiture of tenancy and the appellant was liable to be evicted. 
However ın the written statement filed by him, the appellant claimed that he was a 
cultivating tenant and consequently the suit had to be transferred to the Revenue 
Court pursuant to the provisions contained ın section 6-A of the Madras Cultıva- 
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ting Tenants Protection Act (XXV of 1955) The learned District Munsıf who 
tried the suits together came to the following conclusions: (1) that the appellant 
was a cultivating tenant, (2) that the appellant had demied only the tenancy agree- 
ment between the plaintiff’s guardian and himselfas set out in Exhibit A-1 the notice 
sent by the plaintiff’s mother and beyond that he did not deny the title of the original 
lessors or the derivative title of the plaintiffs under the sale deeds, (3) that the Civil 
Court had no jurisdiction to try the suit so far as the relief of possession was concerned 

and (4) that the Court had jurisdiction to try the suit so far as the relief of arrears of 
rent was concerned since the plaintiffs had claimed arrears of rent as past profits at 

the same rate at which the defendant was liable to pay under the terms of the original 

lease. In view of these findings, the learned District Munsif passed a decree in 

favour of the plaintiffs for the suit amount with proportionate costs and the relief of 
possession Was negatived, and the suits were dismissed without costs in this respect. 

Against this judgment and decree of the learned District Munsif, the respondents 

herein preferred two appeals to the learned District Judge of West Thanjavur. 
The learned District Judge by judgment and decree dated goth March, 1963, 

reversed the decision of the learned District Munsif and decreed the suits of the 

respondent. Hence the present second appeals. 


Before considering the contentions put forward by the parties before me, it 1s 
necessary to refer to the grounds which found favour with the learned District Judge, 
on the basis of which he allowed the appeals of the respondents and decreed their 
suits. The learned District Judge came to the conclusion that by Exhibit A-2, the 
reply notice sent by the appellant herem, the appellant had denied the title of the 
plaintiffs and also the subsistence of the relationship of tenant and landlord between 
hım and the plaintiffs; because of this the appellant herein had denied himself the 
benefits of the Madras Cultivating Tenants Protection Act, 1955 The learned 
District Judge went a step funther and held that the defendant (appellant) falsely 
alleged that he was not in arrears of rent and had paid the entire rent was one of the 
reasons for holding that he was not entitled to the benefits of the Madras Cultivat- 
ing Tenants Protection Act. The entire judgment of the learned District Judge 
proceeds on the assumption that the appellant was a cultivating tenant but because 
of the denial of the title of the plaintiffs, he had lost the benefits to which he would 
have been otherwise entitled under the Madras Cultivating Tenants Protection Act, 
1955. i E 


Mr. TR. Srınıvasan, learned Counsel for the appellant put forward two 
contentions. The first contention 1s that once the Courts below found that the 
appellant was a cultivating tenant they had no further jurisdiction to proceed with 
the matter and that under section 6-A of the Act they had to transfer the surts 
to the Revenue Court for disposal according to the provisions contained ın that Act. 
The second contention 1s that even assuming that the Civil Court had any jurisdic- 
tion to proceed further with the matter, the finding of the learned District Judge 
that by Exhibit A-2 the appellant had demied the title of the plaintiffs is not Warrnted 
by the terms of Exhibit A-2 itself or by Exhibit A-2 read with Exhibit A-1 the 
notice sent by the guardian of the plaintiffs On the other hand, Mr. Bala- 
subramanian, appearing for the respondents, did not dispute the finding that the 
appellant was a cultivating tenant He sought to support the decision of the learned 
District Judge on two alternative grounds. The first ground is that the relevant 
section 6-A uses the expression “a cultivating tenant entitled to the benefits of this 
Act” and that consequently before proceeding to transfer any suit pursuant to the 
provisions of section 6-A the Court will have to go into the question whether the 
appellant was entitled to the benefits of the Act, namely the protection from eviction 
which alone 1s relevant for the purpose of the suit and the Court had therefore juris- 
diction to go into the question The alternatıve giound urged by Mr Bala- 
subramanian 1s that, ın any event, the appellant by Exhibit A-2 had denied the 
existence of the relationship of landlord and tenant between the plaint ffs and him- 
self and thereby renounced the character as a tenant ; 1f that be the case, the 
question of his being entitled to the benefits of the Act did not arise and consequently 
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the lower appellate Court was justified ın decreeing the suits of the respondents ın 
entirety I shall first dispose of the second contention of Mr. Balas: bramanian. 
I have already pointed out that the learned Counsel did not dispute the finding that 
the appellant herein was a cultivating tenant. Necessarily that finding implied 
that he was a cultivating tenant on the date of the suit On the other hand if the 
contention of Mr. Balasubramanian 1s to be accepted that will go contrary to that 
finding. A person cannot be a cultivating tenant and at the same t.me cannot be 
said to have lost his character asa tenant. The very finding that he Was a cultivating 
tenant on the date of the suit implies that he had not lost his character as a tenant on 
that date and he continued to be a tenant. Therefore ın my view there 1s no sub- 
stance ın the alternative contention of Mr. Balasubramanian. 


There remains the principal question as to the scope of the jurisdiction of the 
civil Court for the purpose of acting under section 6-A of the Act It 1s true that 
section 6-A uses the expression “a cultivating tenant entitled to the benefits of this 
Act”. The real point to be considered ıs what exactly 1s the meaning of this expres- 
sion. Obviously section 6-A specifies two kinds of suits only, namely, a swt for 
possession of or injunction in relation to any land and consequently if the jurisdiction 
of the cıvıl Court ın respect of such suits 1s to be barred, that must be based upon the 
fact that those questions have been relegated or left to be determined by some other 
authority so as to justify the exclusion of the jurisdiction of the Civil Court. There- 
fore ıt becomes necessary to find out what exactly ıs the ambit and scope of this 
expression occuring ın Section 6-A of the Act. Section 3 (1) provides that no cultı- 
vating tenant shall be evicted from his holding or any part thereof by or at the 
instance of his landlord, whether ın execution of a decree or order of a Court or 
otherwise. The provision contained ın this sub-section 1s subject to the next succeed- 
ing sub-section Sub-section (2) states that subject to the next succeeding sub- 
section, sub-section (1) shall not apply to a cultivating tenant coming within the 
scope of clauses (4), (aa), (b), (c) and (d) enumerated therein. Thereafter sub- 
section (3) enables a cultivating tenant to deposit ın Court the rent under certain 
circumstances Sub-section (4) ıs the procedural section dealing with the proce- 
dure to be followed by the Revenue Divisional Officer whenever a landlord files 
an application to evict a cultivating tenant under sub-section (2). The next import- 
tant sections to be noticed are sections 6 and 6-A. According to section 6, no civil 
Court shall, except to the extent specified ın section 3 (3), have jurisd:ction in respect 
of any matter which the Revenue Divisional Officer 1s empowered by or under this 
Act to determine and no injunction shall be granted by any Court ın respect of any 
action taken or to be taken in pursuance of any power conferred by or under the Act. 
Section 6-A states that 1f1n any suit before any Court for possession of, or injunction 
in relation to, any land, ıt ıs proved by affidavit or otherwise that the defendant ıs a 
cultivating tenant entitled to the benefits of the Act, the Court shall not proceed 
with the trial of the suit but shall transfer it to the Revenue Divisional Officer who 
shall thereupon deal with and dispose of 1t as though ıt were an application under the 
Act and all the provisions of the Act shall apply to such an application and the appli- 
cant. i 


The question for determination in these second appeals ıs whether immediately 
the Civil Court found that the appellant was a cultivating tenant it was under an 
obligation to transfer the proceedings under section 6-A of the Act to the Revenue 
Divisional Officer or whether it had any further jurisdiction to go into any other 
matter in relation to the prayer for possession of the land. In this connection several 
decisions of this Court were brought to my notice by the learned Counsel appearing 
for both the sides. 


The first decision is Veluchamı Naicker v. Mouna Guruswamı Natcker’, That deci- 
sion concerned with a suit instituted ın 1954 before coming into force of the Act in 
question for possession of the lands from the tenants. The question that came up 
for consideration was whether to such a suit the bar of sections 6 or 6-A would apply. 

se SE e ee ne ne ee ee ee 
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While holding that the bar of section 6 or section 6-A would apply, the learned Judges 
remanded the suit to the file of the trial Court for the purpose of deciding whether 
the tenants in that case were cultivating tenants or not since the said question was 
not decided ın the view that the Act did not apply to the swt In the course of the 
judgment the learned Judges observed at page 629 as follows: 


“ If the Court decides that the defendants are cultivating tenants entitled to the 
benefits of the Act, then ıt shall not proceed with the further trial of the suit but 
shall transfer ıt to the Revenue Divisional Officer. If, however, the Court comes 
to the conclusion that the defendants are not cultivating tenants, then ıt can pro- 
ceed with the trial and pass such decree as 1t may deem fit. = 


Tt may be noticed that this decision does not say what exactly 1s meant by the expres- 
sion “‘ entitled to the benefits of the Act ” but merely reproduces the language of the 
section in making the above observation. The next decision which was brought to 
my notice 1s Ratnasam: Mudahar v Ponnammal! A Bench of this Gouit observed 
at page 429 :— 
“ Since the question at issue has to be disposed of sn accordance with section 
6-A in the first instance it 1s for the civil Court to decide whether the claim put 
forward by the first defendant that he was a cultivating tenant ıs correct ” 


The learned Judges further stated that the procedure to be followed ın such cases 
had been indicated by a Bench of this Court in Veluchame Naicker v. Mouna Guruswami 
Naicker®, referred to earlier. Even this decision does not take the matter any 
further. The next decision on which strong reliance was placed by Mr Bala- 
subramanian ıs that of Balakrishna Ayyar, J, in Kuppuswamı v. Subramaniaswami 
Devasthanam* The relevant passage on which reliance has been placed is a follows 
at page 209: 


“ Mr. Jagadisa Ayar argued that in the context the expression ‘ cultivating 
tenant entitled to the benefits of this Act’ only means a cultivating tenant as 
defined by the Act. His reasoning was this If you hold otherwise and say that 
before he can call ın aid section 6-A a cultivating tenant must be actually entitled 
to the benefits of the Act then ıt means that the cultivating tenant will have to 
plead, allege and prove what particular benefit or benefits he 1s entitled to under 
the Act. Now the jurisdiction in respect of such matters 1s conferred by other 
portions of the Act exclusively on the revenue Courts. If this construction is not 
adopted a civil Court will be called upon to adjudicate on matters which are 
exclusively reserved for the revenue Courts 


There 1s no doubt force in this criticism but then, the question naturally arises 
why did the Legislature add the words ‘entitled to the benefits of this Act’ if it 
merely intended to say cultivating tenant as defined by the Act. When the 
Legislature has used certain words I shall not ordinarily be justified in ignoring 
them. Therefore before the civil Court can transfer a proceeding under section 
6-A to the Revenue Court ıt must be satisfied that the tenant ıs not merely a cultı- 
vating tenant as defined ın the Act but also entitled to some benefit or other 
under the Act.” 


Even this judgment does not say what exactly ıs the scope of the expression “ enti- 
tled to the benefits of this Act” All that this judgment emphasises 1s that the 
presence of the expression “ entitled to the benefits of this Act ” ın the section should 
be taken note of and some meaning must be assigned to ıt and the expression cannot 
be ignored. This observation of the learned Judge 1s amplified by another unre- 
ported decision of Anantanarayanan, J (as he then was) in Second Appeal No. 562 
of 1959 dated 29th September, 1961. Since the facts of this case are very sımılar to 
the facts of the present case, ıt ıs desirable to refer to that judgment ın some detail. 
m 
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In that case, also, there was a suit for recovery of possession of the land in the posses- 
sion of the tenant with past and future profits on the ground that the tenant had 
wilfully denied the title of the landlord The learned District Munsif ın that case 
held that the tenant was not entitled to the benefits of the Act and decreed the suit 
for possession The lower appellate Court also concurred with that conclusion In 
that case also both the Courts below came to the conclusion that the tenant in that 
case Was a cultivating tenant within the meaning of the Act. But the learned Subordı- 
nate Judge on appeal held that the tenant was disentitled to the protection against 
eviction embodied ın section 3 of Act XXV of 1955 for the reason that the appellant 
there (tenant) wilfully denied the title of the landlord within the meaning of section 
3 (2) (d) and that this denial was not under a bona fide mistake of fact withm the mean- 
ing of Explanation (1) to section 3 (2) (d). After referring to these facts, the learned 
Judge proceeded to state as follows : 


“ First of all, ıt seems to be very doubtful whether the learned Subordinate Judge 
had really any jurisdiction to decide this question, once he found that the appel- 
lant was a cultivating tenant entitled to the protection of the Act. Its true, as 
observed by the learned Counsel for the Temple, that the bar of the jurisdiction. 
of the cıvıl Court, embodied im section 6 of the Act, ıs not an absolute bar. As 
pointed out by a Bench of this Court in Venkatachala Odayar v. Ramachandra Odayar* 
1t 1s not the Revenue Divisional Officer who has jurisdiction to grant the relief to 
the landlord ın the matter of recovery of arrears ; ıt 1s the cıvıl Court which will 
be the proper forum ın that respect But, indisputably, upon the very wording of 
section 6, the Civil Court will have no jurisdiction to consider whether a cultivat- 
ing tenant should be evicted from his holding or not, and whether possession should. 
be delivered of the land to the landlord. Once this question comes into the subject- 
matter of litigation, and to that extent, the jurisdiction of the Cıvıl Court 1s specifi- 
cally taken away, and the Revenue Divisional Officer alone would have jurisdic- 
tion. İt 1s perfectly true that, as observed by the same Bench of this Court in 
Ramachandra Sastrigal v. Kuppuswamı Vanmar?, before the cıvıl Court transfers a 
proceeding under section 6-A to the Revenue Court,ıt has to be satisfied not merely 
that the tenant ısa cultivating tenant as defined in the Act but also that he 1s 
entitled to some benefit or other under the Act But the obvious rejoinder to this, 
upon the facts of the present case, 1s that the appellant 1s a cultivating tenant 
entitled to some benefit under the Act, even if, by virtue of a denial of the title, he 
cannot resist eviction. Admittedly, even in that contingency, the Revenue 
Dıvısıonal Officer ıs clothed with special powers under the Act to grant time etc. 
It 1s only ın special cases falling within the scope of section 3, sub-clause (3), which 
has no application to the present appeal, that the civil Court 1s expressly clothed. 
with jurisdiction under section 6. With regard to eviction proper, ıt cannot be 
denied that the civil Court has no jurisdiction, and that the Revenue Court alone 
will have jurisdiction. The only requirement 1s that, in such a case, the tenant 
must show that he 1s the cultivating tenant under the Act entitled to some benefit 
or other, which may even include the benefit of the special procedure enacted. 
under section 3, sub-clause (4) (5).” 


Thus it will be seen that this decision gives effect to the expression occurring in the 
section “‘entitled to the benefits of this Act” but points out that that benefit need not 
necessarily be correlated to the protection from eviction, which alone 1s relevant for 
the suit for possession, but may have reference to any other benefit under the Act. 
If this ıs the proper construction of the expression occurring in the section, then it 
will automatically follow that once the cıvıl Court comes to the conclusion that the 
tenant 1s a cultivating tenant entitled to some benefit under the Act, the civil Court 
has no further jurisdiction to determine the question whether the tenant ıs liable 
to be evicted or not 
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The next decision which has been referred to and on which much reliance has 
been placed ıs the case of Ramachandra Sastrigal v Kuppuswamı Vanniar!. In that 
case, a Bench of this Court has observed as follows at page 341 : 


“The plain words of section 6-A of the Act clearly indicate the scope of that 
provision The suit which 1s sought to be transferred must be one for possession 
or injunction ın relation to any land The defendant ın such a suit can if he is 
a cultivating tenant entitled to the benefits of the Act have the trial of the suit 
before the civil Court interrupted and have the suit transferred to the Revenue 
Divisional Officer. On a transfer being ordered ın terms of that section the 
Revenue Divisional Officer shall deal with and dispose of the suit as though ıt were 
an application under the Act Before the section can operate, three conditions 
must be fulfilled The firstis that the defendant must be a cultivating tenant ; the 
second 1s that he must be entitled to the benefits of the Act ; the third is that he 
must on a transfer of the proceeding to the Revenue Divisional Officer be ın a 
position to obtain one or other of the statutory reliefs provided for in his favour 
under the Act. Without the concurrance of these three conditions no transfer 
should be ordered by the cıvıl Court under the provisions of section 6-A of the Act ” 


As the learned Judges themselves observed, these three conditions flow from the 
language of section 6-A and therefore there cannot be any dispute with regard to 
the necessity of these three conditions being satisfied cumulatively, so as to enable 
the civil Court to transfer the suit to the Revenue Court. The point I wish to men- 
tion is that even this decision does not indicate what exactly ıs the scope of the 
expression “‘entitled to the benefits of this Act” occuring ın section 6-A of the Act, 
Mr. Balasubramanian invited my attention to a portion of the judgment where the 
learned Judges had dealt with the decisions of Panchapakesa Ayyar, J, in Syed 
Saheb v Angamuthu Moopan®, and Subbarainam Iyer v. Patiavarthe Moopan®, and held 
that the view taken by Panchapakesa Ayyar, J., was not correct. But that has no 
bearing on the point in issue. In those cases Panchapakesa Ayyar, J., had taken the 
vieW that the cıvıl Court must arrive at a prima facie finding whether the tenant was a 
cultivating tenant or not and if the prima facie findmg was that the tenant was a 
cultivating tenant, the suit must be transferred to the Revenue Court The learned 
Judges have pointed out that that view 1s not correct and have observed at page 341. 


“ Before the cıvıl Court decides not to try a suit ıt must reach a definite conclu- 
sion and must record a comprehensive finding that ıt has no jurisdiction to deal 
with the matter. There cannot of course be a summary enquiry by a civil Court 
on such a vital issue as that of jurisdiction to try the suit ” 


The next decision on which reliance was placed by Mr. T R. Srinivasan, learned 
Counsel for the appellant, ıs that of Natesan, J., ın Krishna Kambarv Mutha Thevar* 
The passage on which reliance was placed 1s to the following effect at page 241. 


“ But it is quite different thing when the suit 1s one for recovery of possession of 
a land in which the tenant is a cultivating tenant There can be no eviction of 
the cultivating tenant except in due conformity with the provisions of the Act. 
The jurisdiction to ordereviction ıs vested only ın the Revenue Divisional Officer 
and the cıvıl Court’s jurisdiction is excluded. It will be seen that in such an 
action when the tenant ıs ın possession and the claim ıs made by the landlord for 
possession, once ıt 1s found that the tenant 1s a cultivating tenant, automatically 
certain benefits flow to him. Even if he ıs ın arrears, the Revenue Court could 
give him time. The Act places a general embargo on the eviction of cultivating 
tenants except in accordance with and under the provisions of the Act. The 
very decision above referred to Ramachandra v Kuppuswdmı!, points out the dıs- 
tinction between suits for eviction and suits for injunction, where the tenant 1s 
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out of possession. As observed by Ramachandra Ayyar, J, (as he then 
was) ın Md. Karımıddın Sahıb v. Mohambara Naicker}, ‘therefore before an 
order for transfer is made the Court should find that it is incompetent 
to give the relief sought by reason of the Act’. I do not think that the 
decision in Ramachandra v Kuppuswamı?, requires a prior specific determination 
ın every kind of suit of the particular benefit to which a tenant 1s 
entitled. In a suit for eviction once it ıs held that the defendant is a 
cultivating tenant ıt follows he can cla m certain benefits under the Act, as already 
pointed out * * *, For ordering the transfer ın a suit for eviction in my 
view, the civil Court must find theexistence of relationship of landlord and cultı- 
vating tenant as defined in the Act between the plaintiff and the defendant and 
secondly on the proceedings bemg transferred ıt must be possible for the Revenue 
D.vısıonal Officer to order one or other of the reliefs specified ın the Act.” 


Thus ıt will be seen that this judgment of Natesan, J , follows up the decision of 
Balakrishna Ayyar, J., ın Kuppuswami v. Subramaniaswame Devasthanam®, and the 
decision of Anantanarayanan, J, (as he then was) ın the unreported decision ın 
Second Appeal No 562 of 1959 and fully supports the contention of Mr. T.R 
Srinivasan, learned Counsel for the appellant 


On the other hand, Mr. Balasubramaniam strongly relied upon the decision of 
Kalasam, J., ın Mahalakshm Ammal v. Swaminatha Iyer9. Inthat case the learned 
District Munsif found that the fourth defendant was a cultivating tenant within the 
meaning of section 2 of Madras Act XXV of 1955 but that he was not entitled to the 
benefits of the said Act, and therefore the suit for eviction was barred under section 6 
of the Act, as only the Revenue Divisional Officer was empowered to deal with and 
determine the question of eviction. That view of the trial Court was affirmed by 
the appellate Court. It ıs under those circumstances that the landlord preferred 
the second appeal and the learned Judge allowed the same. I must point out that 
the learned Judge who was a party to the decision in Ramachandra Sasirıgal v Kuppu- 
swami Vanmar?, enumerates the three conditions ment oned therein and points out that 
those conditions must be fulfilled before the cıvıl Court can transfer the suit under 
section 6-A of the Act In this case also the learned Judge did not go into the ques- 
tion what exactly 1s the meaning of the expression “entitled to the benefits of the 
Act” occurring in the section As pointed out already, the only two decisions which 
refer to the meaning of this expression, as a cultivating tenant being entitled to some 
benefit or other under the Act, are the decision of Natesan, J., ın Krishna Kambar v. 
Muthak Thevar’, and the decision of Anantanarayanan, J., (as he then was) in 
S.A. No. 562 of 1959. The learned Judge (Kaılasam, J.), has not held that before 
transferring the suit, the cıvıl Court must conduct an enquiry and find out whether 
the protection which the cultivating tenant claims, with reference to the facts and 
circumstances of the particular case, 1s available to him or not No doubt, in view of 
‘the expression “‘ entitled to the benefits of the Act” occurring ın the section, the 
Court must be satisfied thatthe cultivating tenant is entitled tosome benefit or other 
under the Act. Otherwise, the very object of barring the jurisdiction the of civil 
Court will be defeated The purpose of barring the jurisdiction of the cıvıl Court 1s 
that the matter sought to be agitated before the civil Courthasto.be agitated before 
the special forum created for the purpose If the cultivating tenant is not entitled 
to some benefit or other under the Act, then there will be no object in transferrmg 
the proceedings to the Revenue Divisional Officer. On the other hand, to adopt the 
‘consideration that before transferring the suit the civil Court must conduct an 
enquiry and arrive at a finding as towhether the cultivating tenant 1s entitled to the 
protection against eviction, with reference to the facts and circumstances of th case, 
willlead to an anomalous situation. Let us take this very case. Here, the ground 
> 
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on which possession was sought to be obtained was that the appellant had denied the 
title of the landlord and therefore he was not entitled to remain ın possession. Let us 
assume that the civil Court gives a finding that the tenant 1s a cultivating tenant and 
then ıt also goes into the matter whether he has really denied the title of the landlord 
or not. If it comes to the conclusion that he has denied the title of the landlord, then 
according to the interpretation contended for on behalf of the landlords, the suit for 
possession must be decreed. On the other hand, if ıt came to the conclusion that the 
tenant has not dented the title of the landlord, then the cıvıl Court must transfer the 
proceedings to the Revenue Divisional Officer, who will have to deal with the matter 
afresh. ‘That 1s, before the matter goes to the Revenue Divisional Officer there 18 
already a finding by the civil Court that the tenant has not denied the title of the 
landlord. To hold, under such circumstances, that the suit must be transferred to 
the Revenue Divisional Officer and he will have to go inta the question again, with- 
out being ın any way bound by the finding of the cıvıl Court that the tenant has 
not denied the title of the landlord, willlead to an anomalous situation, which could 
not have been intended by the legislature. Consequently, the only reasonable 
construction of the section, ın my view, appears to be that as soon as the cıvıl Court 
finds that the tenant 1s a cultivating tenant coming within the scope of the Act, and 
also eligible to apply for and obtain one or more of the benefits provided in his favour 
by the Act, the requirement of the expression will be satisfied. It1s not a condition 
precedent for the exercise of the power of transfer by the cıvıl Court, that the civil 
Court must actually conduct an enquiry and determine the very point or issue that 
requires to be determined by the Revenue Divisional Officer under the provisions of 
the Act. Consequently, the expression “entitled to the benefits of the Act” has 
reference to the eligibility of the tenant to come within the scope of the Act and claim 
one or more of the benefits conferred on him by the Act and has no reference to the 
particular set of circumstances and facts which had been urged by the landlord, as 
taking away the protection available to the tenant from eviction. 


I may point out that no decision of this Court has been brought to my notice 
which holds that the expression “ being entitled to the benefits of the Act ” requires a 
finding by the civil Court that the cultivating tenant 1n question does not come within 
the scope of one or more of the clauses enumerated ın sub-section (2) of section 3 
In other words, no decision of this Court has held that before transferring a suit for 
possession to the Revenue Divisional Officer, under section 6-A of the Act, the civil 
Court must hold an enquiry as to whether the cultivating tenant ın question is one 
falling under one or more of the various clauses enumerated ın section 3 (2) and arrive 
at a finding that he does not so fall. Such a construction of section 6-A will yield 
the result that the civil Court after having recorded a finding that the cultivatmg 
tenant 1s not liable to be evicted under the provisions of section 3 (2) of the Act, 
transfers the suit to the Revenue Dıvısıonal Officer to enable him to conduct an 
enquiry afresh for the purpose of finding out whether the tenant 1s liable to be evict- 
ed under the provisions of section 3 (2) of the Act or not. To hold that the civil 
Court can conduct an enquiry and find out whether the cultivating tenant fails 
within one or more of the clauses of section 3 (2) or not and if he does so fall, pass a 
decree for possession against him, since on such a finding he 1s not entitled to the 
benefits of the Act, 1s to fly in the face of the prohibition contained ın sections 3 (1) 
and 6 of the Act. 


In this case the learned District Judge has decreed the suts on his finding that 
the defendant had denied the title of the landlords—plaintiffs. The next step in the 
reasoning 1s that by denying the title of the landlords the defendant had forfeited the 
tenancy and consequently had ceased to be atenant, with the result that the protect- 
tion afforded by Madras Act XXV of 1955 will not be available to him. For this 
purpose, the learned District Judge has relied on the decision of Ramachandra 
Iyer, J., (as he then was) ın Sankaracharya Swamigal Mutt v Alagu Ambalam* The 
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learned Judge in that case was dealing with the Madras Tenants and Ryots Protec- 
tion Act (XXIV of 1949). The learned Judge himself points out at page 847 
“ There ıs however, the definition of the word “ tenant? under the Act XXIV of 
1949 and the popular meaning of the word would relate to a person whose tenancy 
ıs subsisting. In certain other enactments, e g , the Madras City Tenants Protec- 
tion Act ITT of 1922, section 2 (4), the Madras Buildings Lease and Rent Control 
Act XXV of 1949, section 2 (4), and the Madras Cultivating Tenants Protection 
Act XXV of 1955, section 2-a (1), defines the word tenant as including a person 
who continues in possession after the termination of the tenancy.” 


Therefore, this decision of the learned Judge has no application to a cultivating tenant 
coming within the scope of Madras Act XXV of 1955. 


Hence, I am of the opinion that since the Courts below came to the conclusion. 
that the appellant was a cultivating tenant, under the circumstances of this case, 
they should have exercised their power under section 6-A of the Act and transferred 
the suits to the Revenue Divisional Officer. I am referring to the circumstances of 
this case for the reason that the lower appellate Court proceeded on the basis that 
the appellant by his act in issuing Exhibit A-2 had forfeited his tenancy and did not 
actually consider whether the appellant was entitled to some benefit or other under 
the Act. Itis not the case of the respondents that the appellant was not ent.tled to 
any benefit under the Act Under these circumstances, I hold that the lower appel- 
late Court ought to have transferred the suits under section 6-A of the Act for trial 
by the Revenue Divisional Officer. Since I am taking the view thatitis for the 
Revenue Divisional Officer to decide whether the appellant had denied the title of 
his landlords or not, I am not expressing any opinion with regard to the second con- 
tention urged by Mr T. R Srinivasan, learned Counsel for the appellant ; nor the 
finding of the Courts below on that point will be binding on the Revenue Divisional 
Officer Under these circumstances, these second appeals are allowed and the 
lower appellate Court is directed to transfer the suits under section 6-A of the Act to 
the Revenue Divisional Officer for disposal ın accordance with law This judgment 
does not affect the decree for the arrears of rent passed by the Courts below. There 
will be no order as to costs in these second appeals. 


No leave. 


V.K. ——— Appeals allowed ; 
directions given. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT : GMR Justice ISMAIL 
Sr: Booman dlias Parakalam Pillai [.. Appellant* 
v. 
Kuppammal Achı and others es Respondents. 


Partition Act (IV of 1893), sections 4 (1) and 8— Scope of section 8—Order dismissing applı- 
cation under section 4 (1)—Not appealable under section 8—Can be challenged in proceed- 
ings against final deceree for partttion—‘‘ Undivided family”? on section 4 (1)—Meaning 
of—Scope and applicability of section 4 (1) 


The language of section 8 of the Partition Act is express and categorical that 
an appeal is provided only against an order for sale made by the Court and not 
any order made by the Court under sections 2, 3 or 4. Ifit had been the intention 
of the Legislature to provide for an appeal against any order made under section 2, 
3 or 4 the language of section would have been different. Thus, the sine quo 
non for invoking section 8 ıs an order for sale, Hence against an order dismissing 
an application made under section 4 (1) no appeal lies under section 8 and conse- 
quently the correctness of such an order can be canvassed in proceedings against 
the final decree for partition. Section 105 of the Civil Procedure Code, supports 
this view. 
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The expression “‘undivided family” in section 4 (1) of the Partition Act 1s 
not used in any technical sense as denoting only a joint Hindu family The 
term includes every family, whether Hindu or not. All that is required for the 
purpose of invoking the section ıs that the famıly must remain undivided with 
reference to the property which is the subject-matter of the suit. 


Taking into account the fact that in a partition action every party 1s at the 
same tıme a plaintiff as well as a defendant, ıt cannot be said that for the purpose 
of the application of section 4 (1) the transferee himself must have as plaintiff 
instituted the suit Hence the contention that section 4 (1) will apply only when 
the transferee himself filed as suit for partition and that where the transferee 
figures only as a defendant ın the suıt for partition filed by other persons section 4 
(1) has no application, is without substance 


The right of a person to invoke the benefit of section 4 (1) cannot be defeated 
merely because the share purchased by the stranger-transferee can easily be 
severed and enjoyed as a separate share. 


Query : Whether section 4 (1) can be applied to one half of a house which 1 
the subject-matter of a partition suit? 


Appeal against the order of the Court of the Subordinate Judge, Nagapattinam, 
‘dated 1st March, 1965 and made in A S. No. 9 of 1965 (I.A. No. 93 of 1962 in O.S, 
No. 309 of 1959, District Munsif’s Court, Nagapattinam). 


V. Rainam fo. R. Sundaralingam, for Appellant. 
V. S. Ramakrishnan, for Respondent 


The Court delivered the following 


JuDGMENT —Respondents 1 and 2 herein filed O S. No. 309 of 1959 on the file 
of the Court of the District Munsif of Nagapattınam for partition and separate 
possession of their 3/4 share in the suit property which itselfis one halfof a dwelling 
house. The third respondent to the present appeal was the first defendant in 
the suit and one Amirthalingam Pilla: was the second defendant. After the death 
of the said Amirthalingam Pillai, during the pendency of the suit, his widow and 
children were brought on record as defendants 3 to 6. In that suit a preliminary 
decree for partition was passed on 14th December, 1960. On gth March, 1961 
one Booman alas Parakalam Pillai purchased the share of defendants 3 to 6in the 
suit property On 13th June, 1962, 0n an application made by him the said Booman 
ahas Parakalam Pillai was added as the seventh defendant to the sut The said 
order was challenged on appeal and the appeal was dismissed on 11th March, 
1963. A cıvıl revision petition filed to this Court failed on 26th July, 1963. On 
gist October, 1963, respondents 1 and 2 herein, namely, the plaintiffs ın the suit 
filed an application under section 4 (1) of the Partition Act, 1893. This application 
‘was dismissed on 29th November, 1963. Thereafter on the application of the 
seventh defendant a final decree was passed on gist December, 1963. Against 
the sa d final decree A.S. No. g of 1965 was preferred to the Subordinate Judge of 
Nagapattinam who, by his judgment and order date 1st March, 1965, allowed the 
appeal and rem tted the final decree proceedings back to the trial Court and directed 
the trial Court to proceed under section 4 (1) of the Partition Act and value the 
share of the seventh defendant in the suit property and sell it to the plaintiffs. As 
I pomted out already, the suit property itself was one half of the house and the 
plaint ffs are entitled to 3/4 thereof, namely, 3/8th of the entire house, the seventh 
defendant being entitled to 1/4 share of the suit property. It is admitted that the 
second defendant to the suit Was the owner of the other half of the house and the 
seventh defendant had purchased that half also with the result the seventh defendant 
is entitled to 5/8th of the entire house. It 1s against the order of remand of the 
learned Subordinate Judge dated 1st March, 1965, that the present appeal has been 
filed, 
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Mr. Rathnam, the learned Counsel for the appellant contended (1) that the 
application filed by the plaınt ffs under section 4 (1) of the Partition Act having 
been dısm'ssed on 29th November, 1963, and they not having preferred any appeal 
against the same, the learned Subord.nate Judge was ın error in remanding the 
proceedings back to the trial Court with a direction to apply the provisions of 
section 4 (1) of the Act; and (4) that to the present case sect on 4 (1) has no 
application, because (a) the purchase by the seventh defendent was subscquent to 
the preliminary decree dated 14th December, 1960, and therefore on that date 
there was no undivided family owning a dwelling house, and (6) sect.on 4 (1) 
will apply only when that transferee filed a suit for partition and thet when that 
t ransferee figures only as a defendant in the suit for partition filed by other persons, 
s ection 4 (1) has no application. 


For the purpose of understanding the first contention of the learned Counse I, 
ıt ıs necessary to set forth one other fact. In the appeal filed before the learned 
Subordinate Judge the plaintiffs had taken a ground challenging the correctness 
of the order dated 29th November, 1963, of the learned District Munsif dismissing 
the application filed under section 4 (1) of the Act. They also filed a fresh applı- 
cation under section 4 (1) of the Act before the learned Subordinate Judge himcelf. 
the learned Subordinate Judge d.d not rest his conclusion solely on the basis of 
the fresh appl.cation under sect.on 4 (1) of the Act filed before him, but also on 
the basis of his conclusion that the earlier dismissal of the application vnder section 
4 (1) previously filed by the plaintiffs was erroneous It 1s against this background 
that the first contention of the learned Counsel for the appellants has to be 
considered. The learned Subordinate Judge, relyng upon the decision of 
the Calcutta H gh Court in Bhuban Mohan v Brojendra Chandra, took the view that 
an appeal d.d not lie against the order dated 2gth November, 1963, of the learned 
District Munsif d smissing the appl.cat on of the plaintiffs made under sect-on 4 (1) 
of the Act and therefore it was open to the pla ntıffs to challenge the correctress of 
that order of dismissal ın the appeal against the final decree proceed ng. Conse- 
quently the point that has to be cons dered is whether an appeal | es against the 
order dsm ssing the application made under section 4 (1) of the Partit on Act. 
The section of that Act which provides for an appealıs section 8 and itisin the 
following terms -— 


“ Any order for sale made by the Court under sections 2, 3 or 4 shall be deemed 
to be a decree w.thin the meaning of section 2 of the Code of C vil Procedure.” 


The language of the section is express and categorical that an appealıs provided 
only against an order for sale made by the Court and not any order made by the 
Court under sections 2, 3 or 4 When there is no order for sale made by the Court, 
clearly, by its very terms section 8 is not attracted and consequently no 2ppeal wilk 
lie agaınst an order d'smıssıng the appl'cat on made under sect on 4 (1) of the Act, 
The decis on of the Calcutta High Court already referred to support this conclusion. 
If it had been the intention of the Leg slature to prov de for an appeal against any 
order made under sections 2,3 or 4 the language of the sect on would have been 
d fferent. The section does not prov de for an appeal against any order made by 
the Court under sections 2, 3 or 4 of the Act but only agarnst any ord-r for sale made 
under those provisions Consequently the sne quo non for invoking the provisions 
of section 8 1s an order for sale and, when there 1s no order for sale, sect cn 8 cannot 
have any appl cat on. This conclus on of mie 1s supported by a judgment of the 
Allahabad H gh Court in Walk Mohammad v Shamshul Haq? On the other hand, 
Mr Rathnam, the learned Counsel for the appellant, rel ed upon the decis'on of 
the Nagpur H gh Court in Laxman v. Mt Lahana Baı3, The only relevant observa- 
tion in that case 1s as follows: — 
a es A F. 
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“The reason why it 1s said the appeal is not maintainable 1s that the order in 
question is not one to which Order 43, Civil Procedure Code applies. The 
answer, I think, is to be found in section 8, Partition Act.” 


And section 81s quoted. Itıs clear from the judgmentin that case that no argrment 
was advanced to the Court that from the language of section 8 an appeal would 
lie only ıf an application under section 4 (1) was allowed and a sale was ordered and 
no such appeal would lie ıf the application under sectron 4 (1) of the Act was s mply 
dismissed. On the other hand, the argument that was put forward before the 
Court in that case was that under Order 43, C.vil Procedure Code, no appeal lay 
against the said order. Repelling that contention the Court pointed out that section 
8 of the Partition Act itself provided for the appeal. In view of this position, I am. 
unable to accept that the decision of the Nagpur High Court lays down any proposi- 
tion such as that an order dismissing an applicaton under section 4 (1) of the 
Partition Act ıs appealable under section 8 of the Act. Once I come to the conclu- 
sion that an order dismissing an application under section 4 (1) of the Act cannot 
be deemed to be a decree under section 8 of the Partition Act, the conclusion is 
irresistible that no appeal Jay against such an order and the correctness of that order 
can be canvassed in proceedings against the final decree. Section 105 of the C:vil 
Procedure Code, supports this conclusion of mine. Therefore, I overrule the first 
contention of the learned Counsel. - 


In my v.ew the second contention also 1s without substance, The expression 
< undivided famıly ? in section 4 1s not used ın any technical sense as denot ng onl 
a jomt Hindu fam ly. The term includes every family, whether Hindu or aes 
Ail that 1s required for the purpose of invoking the section 7s that the family must 
remain undivided w.th reference to the property which ıs the subject-matter of 
the suit. In Remaswami Pillar v. Subramama Pillar. 


« “und vided family’ in the section has been held by a series of decisions 


to mean simply a family which has not divided the dwelling house by metes and 
bounds. A Hindu joint family divided in status will still be an undıv.ded family 
qua dwelling house, if there has heen no division of the dwelling house by metes 
and bounds for the purposes of the Act.” 


The learned Judge ın the same judgment has also pointed out: 


«c As I look at it, even though the stranger-transferee m ght not have himself 
instituted the suit for partition, 1f ın a suit for partition, wherein he is made a 
party defendant, he asserts and applies for his share and seeks relief frem Court 
in recognition of his rights, 1t could properly be stated that he sues for partition.” 


In this case, as I pointed out already, though the seventh defendant purchased the 
share of defendants 3 to 6 on gth March, 1961, 2 e , subsequent to the preliminary 
decree for partition, he applied to be smpleaded as a defendant to the swt and he 
was so ımpleaded by order dated 13th June, 1962, and that order became final. 
Taking into account the fact that in a partition action every party is at the same 
tıme a plant ff as well as a defendant, ıt cannot be contended that, for the purpose 
of application of section 4 (1), the transferee h mself must have figured as a plant ff 
institutmg the suit. Therefore, in my view, the second contention of the learned 
Counsel for the appellant also fails. 


One other suggestion that was made was that it has not been found in this 
case that ıt was ımpossıble for the convenience of the part es to effect a partition. 
As has been pointed out by this Court in Sennammal v. Natarajan®, the r ght of a 
person to invoke the benefit of section 4 (1) of the Act cannot be defeated merely 
because the share purchased by the stranger-transferee can be easly severed and 
enjoyed as a separate share W thout disturbing the enjoyment of the remaining 
share by the other ceparceners. 
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Then there remains one consideration that has to be taken note of As pointed 
out already, the second defendant was the owner of the other half of the house and 
the seventh defendant had purchased that half also, but that halfıs not the subject- 
matter of the sut As far as the suit ıs concerned, the subject-matter was only one 
half of the house excluding the half of the house originally belonging to the second 
defendant and subsequently sold to the seventh defendant Consequently, the 
question that arise for consideration 1s whether section 4 (1) can be applied to one 
half of the house which ıs the subject-matter of the present suit In Masıtulldh v. 
Umrao1, the second plaintiff, who had already purchased a share belonging to a 
member of the undivided family, filed a suit for partition and ın that suit for partı- 
tion the defendants did not invoke the benefit conferred by section 4 (1) of the Act. 
‘Consequently a partition was effected Subsequently plaintiffs 1 and 2 purchased 
the shares of two other members of the family and then filed a suit for partition. In 
that suit for partition the defendants filed an application unaer section 4 (1) of the 
Act. One of the points that came to be considered by the Court was that whether 
in view of the earlier partition decree, the integrity of the dwelling house was 
destroyed and consequently section 4 (1) could not be applied in respect of the other 
portion Such a contention was rejected by the Allahabad High Court and 
it was observed : 


“ The argument ıs plausible but has no substance. The effect of the partition 
of 1922 was to cut off a portion of the house but to leave the rest of the house as 
a separate and independent entity The rest of the house was a compact whole 
held by a number of co-sharers who were members of an undivided family having 
a community of interest. The portion left undivided must be regarded as a 
separate unit.” 


The prınc'ple underlying this decision of the Allahabad High Court has been 
followed by the Calcutta H gh Court in Balakrishna v. Akshey Kumar?, and by the 
Patna H gh Court in Sheedhar Prasad v Kıshun Prasad?. As far as the present case 
ıs concerned, no objection seems to have been taken before the Courts below on 
behalf of the appellants contending that the suit portion of the house was nota 
separate unit so as to come w.thin the scope of the expression ‘ dwelling house’ 
in section 4 (1) of the Act On the other hand, in paragraph 2 of the plant it 1s 
stated as follows :— - 


“'The 2nd defendant who ıs entitled to the rest of the entire house (specific 
part of the house) under the aforesaid partition . ....” 


Consequently all the parties have proceeded on the basis that the subject-matter 
of the suit itselfconstituted a separate unt coming within the scope of the expression 
* dwelling house ? used ın section 4 (1) of the Act. 


In view of these considerations I am of the opinion that the order of the learned 
Subordinate Judge dated 1st March, 1965 1s correct and does not callfor any ınter- 
ference. Hence this appeal ıs dismissed with costs. 


V.K. Appeal dismissed . 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. Justice ISMAIL 


T.K Santhanagopala Chettiar and others . Appellants* 
7 
Thimm: M Seetharama Chettiar and others Respondents 


Madras Hinde Relgwus and Charitable Endowments Act (XXII of 1959), Sections 63 (a) 
and 108—Suzt in cıvıl Court claiming relief on the basis that sut temple was outside the 
purview of the Aci— Maıntamabılıiy— Bar of section 108— Applıcabılıty 


Cıvıl Procedure Code (Vof 1908), Sectzon 80—Suzt against Commissioner functioning under 
the Madras Hindu Religious and Charitable Endowments Act, 1959— Notice under 
section 80— Necessity 


When the applicability of the provisions of the Madras Hindu Rel gious and 
‘Char.table Endowments Act, 1959, (hereinafter referred to as the Act), to a 
temple is challenged, the Deputy Commissioner has jurisdiction to decide that 
question under section 63 (4) of the Act Consequently, a suit filed in a civil 
Court clayming certain reliefs on the basis that the provisions of the Act do not 
apply to the suit temple and as such 1s outside the purview of the Act, would be 
‘barred by section 63 (a) read with section 108 of the Act 


However, a civil suit for rendition of account against the trustees of a temple 
appointed by the members of a community, 1s not barred by any of the provisions 
of the Act 


The decision of the Supreme Court in Govinda Menon v Unwn of India, A I.R. 
1967 S C 1274, and section 12 of the Act make it clear that the Commissioner of 
the Madras Hındu Religious and Charitable Endowments while functioning 
under the provisions of the Act functions only as a public officer or Goverrment 
servant and as such the provisions contained ın section 80, Cıvıl Procedure Code 
will apply to him 


The argument that when the Commissioner 1s functioning ın relation to matters 
under the Act he 1s a judicial officer and consequently no notice to hım 1s necessary 
under section 80, Cıvıl Procedure Code. 1s untenable Under section 110 of the 
Act when the Commussioner or the Deputy Commussioner makes an enqu'ry, he 
ıs deemed to be a person judicially act'ng, only for the purposes of the ‘Jud-cal 
Officers Protection Act, 1850 and even this protection 1s available to the Cemmis- 
sioner or the Deputy Commissioner only when he 1s conducting an enquiry or 
hearmg an appeal under Chapter V or Chapter VI of the Act 

Appeal against the order of the Court of the Subordinate Judge of Kumbakonam 

dated 26th July, 1965 and made ın AS No 103 of 1964 (OS No 359 of 1963) 
District Munsıf Court, Kumbakonam). 


K S Destkan, for Appellants 
N. R Govındacharı, for Respondents and Additional Government Pleader. 


The Court delivered the following 

Jupement —Respondents 1 and 2 herem mstituted OS No 359 of 1963 on 
the file of the Court of the District Munsif, Kumbakonam, for “ (a) declaring that 
Sri Rajagopalaswam: Temple set out in Schedule “A? and its properties set out ın 
Schedules ‘B’ and ‘ C? exclusively belong to Pattusaluvar community res'dents of 
Solamal gai village and directing the defendants 1 to 3 to put the plamtrffs in posses- 
sion of the same, (6) directing the defendants 1 and 2 to render a true and proper 
account of their management as trustees of the suit temple from the date of their 
appomtment, viz, 14th April, 1959 till ths date (date of pla'nt) and pay pla'ntıffs 
for the use of the said temple such amounts as may be found due by them on taking 
of account ” The basis of this prayer was that the temple belonged to members 
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of Pattusaluvar community exclusively and they alone owned the temple and were 
worshipping the deities of the temple, ıt 1s a private temple which belonged to that 
community residents of the village and nobody else had any right of worship or in 
the properties acquired for the sard temple, the Pattusaluvar community people 
are the héreditary adeenakarthars of the said temple and the members of the com- 
munity nominated by them are the hereditary trustees of the smt temple. Defen- 
dants 1 and 2 (appellants 1 and 2) were appointed as trustees for the suit 
temple by the members of the Pattusaluvar community residents of the sa:d village 
for a period of three years ending with 14th April, 1962; subsequently defendants 
1 and 2 nurturing some grievance against other members of the community got 
themselves, along with the grd defendant, (grd appellant) appointed as trustees of 
the temple by the Area Comm.ttee under the provisions of the Madras Hindu Relı- 
gious and Charitable Endowments Act, 1959; the grd defendant does not belong 
to Pattusaluvar community, he ıs a Padayachı and he has no right to worship in 
the suit temple or in the admuustration of the affairs of the temple. On these 
allegations and on the basis of the contention that the provisions of the Hindu Reli- 
gious and Charitable Endowments Act are not applicable to the sa:d institution, the 
suit Was instituted To the suit, in addition to the defendants 1, 2 and 3, a lessee 
in respect of certain properties was ımpleaded as the fourth defendant and the Area 
Committee was ımpleaded as the fifth defendant and the Commissioner, Madras 
Hindu Religious and Charitable Endowments, wasimplaaded as the sixth defendant. 


In the written statement filed by the defendants, a plea was raised as to the 
maintainability of the suit. On the basis of the said plea, the learned District 
Munsif framed two questions for the purpose of preliminary determinat'on, they 
being (1) whether the sut is entertainable ın the cıvıl Court ın view of the provi- 
sions of the Madras Hindu Religious and Charitable Endowments Act? and (2) 
Whether the suit ıs bad for want of notice under section 80, Cıvıl Procedure Code, 
to defendants 5 and 6? The learned District Munsıf, by his judgment and decree 
dated 17th September, 1964 found ın favour of the appellants on both these points. 
He came to the conclusion that whether the suit temple was a rel:g'ous institution 
coming within the scope of the Act or not was a matter left to the exclusive jurisdic- 
tion of the Deputy Commissioner under sect'on 63 (4) read with section 108 of the 
Act and the absence of notice under section 80 of the Civil Procedure Code to 
defendants 5 and 6 rendered the suit not mamtainable. 


Against this judgment of the learned District Munsif, the plaınt'fs preferred 
A.S. No. 103 of 1964 on the file of the Court of Subordinate Judge, Kumbakonam. 
The learned Subordinate Judge by his judgment and order dated 26th July, 1965, 
set aside the judgment and decree of the learned District Muns:f and remanded the 
suit for fresh disposal according to law and in the light of his observations ın the 
judgment. With regard to the first question, the learned Subordinate Judge, 
relyng upon a Bench decision of this Court reported in Dr Ananda Baliga v. 
Ananteswar Temple1, came to the conclusion that the sut was maintainable in the 
civil Court. With regard to the second posnt, though the learned Subordinate 
Judge expressed his opinion that a notice vnder section 80, G vil Procedure Code, 
was not necessary to defendants 5 and 6, since the s.xth defendant was a Corpora- 
tion sole and the Hindu Religious and Charitable Endowments Act was a self- 
contamed enactment laying procedure for all contingencies and that Act does not 
contain any provisions stipulating the issue of a notice as a condition precedent, still 
he stated that he refrained from giving a finding on this point in view of the order 
of remand he was passing. 


Itıs against this order of remand, the defendants 1 to 3 in the suit have preferred 
the present Cvil Miscellaneous Appeal 


Mr. K. S. Desikan, the learned Counsel for the appellants contended that the 
finding of the learned Subordinate Judge on the first point ıs erroneous, ın view of 
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the decision of the Supreme Court reported ın State of Madras v Kunnakudı Melamatam1 
the decision of the Madras H'gh Court ın Dr. Ananda Baliga v. Andnteswar Temple®, 
1s no longer good law, ın view of the said decision of the Supreme Court. The learn- 
ed Counsel further contended that even w th regard to the second point the decision 
of the Supreme Court reported ın Govinda Menon v- Umon of India*, clinches the issue 
in favour of the conclusion that the Commissioner under the Hindu Religious and. 
Charitable Endowments Act ıs a Government servant and therefore a notice under 
section 80 1s necessary. 


In order to appreciate the contentions advanced, ıt 1s necessary to refer to certain, 
statutory provisions. Section 6, clause 18 of the Hindu Relig ous and Charitable 
Endowments Act, 1959 definessa “‘religious institution” as a math, temple or spicıfic 
endowment. Clause 20 of the section defines “temple? thus : 


“a place, by whatever designation known, used as a place of public religious. 
worship, and dedicated to, or for the benet of, or used as of right by, the Hindu. 
community or any section thereof, as a place of public religious worhs:p ” 


Section 63 so far as ıs relevant for the purpose of this case provides as follows * 


“Subject to the rights of suit or appeal hereinafter prov.ded, the Deputy Com» 


mussioner shall have power to inquire into and dedcide the following disputes and 
matters :— 


(2) whether an institution is a religious institution oo 


Section 69 of the Act provides for an appeal against the order of the Deputy 
Commissioner to the Commussioner. Section 70 enables an aggrieved partyt to 
file a suit agaist the orders of the Commissioner under certain provisions, one of them 
being an order of the Commissioner passed in an appeal against the order of the 
Deputy Commissioner under section 63 of the Act. 


Section 108 of the Act states that no suit or other legal proceeding in respect of 
the admınıstrat.on or management of a religious institution or any other matter or 
dispute for determining or deciding which provision ıs made ın this Act shall be 


instituted in any Court of law, except under, and in conformity with, the provisions 
of this Act. 


Along with these provisions, reference may be made to a few other provisions 
under which defendants 1 to 3 have been appointed as trustees of the temple by the 
Area Comm ttee Under section 47 the Commussioner has got the power to constı- 
tute a Board of Trustees in respect of certain religious institutions The same.power 
ıs ava'lable to the Area Committee under section 49 of the Act in respect of certain 
other rel'g'ous institutions; and in this case the Area Committee exercised 1ts power 
of appointing defendants 1 to 3 as trustees only under section 4g One other fact. 
that has to be noticed 1s, that in the present case, against the order appointing defen- 
dants 1 to 3 as trustees, the respondents herein preferred a revision petition to the 
Commn'ssioner (sixth defendant) under section 21 ofthe Act and the sixth defendant 
declined to interfere with the order of the Area Committee. 


It ıs aganst the background of these statutory provisions, the maintainability 
of the suit for the relzefcla med by the respondents 1 and 2 herein has to be consıdered.. 
As I have pointed out already, one of the contentions of the respondents 1 
and 2 in the plaint ıs that the provisions of the Hindu Relıg'ous and’ Charitable 
Endowments Act do not apply to the suit temple. If that be the case, there 1s 
a specific provision made ın section 63 (4) of the Act for determining that question. 
Only ın relat'on to this, the learned Subord:nate Judge relied on the dec son of this. 
Court in Dr Ananda Baliga v Ananteswar Temple, (already referred to) and came to 
the conclus'on that the suit is not barred. In that case which dealt with the provisions 
contained in Madras Hindu Relıg'ous and Charitable Endowments Act {II of 1927), 
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PLD 
a Bench of this Court had to consider the scope of sect.on 84 and the related provi- 
sions Section 84 of that Act had provided as follows :— 


“ If any dispute arises as to— 
'(a) Whether an institution ıs a math or temple as defined ın this Act, 
(6) Whether a trustee 1s a hereditary trustee as defined ın this Act, or not, or 
(c) Whether any property or money endowed 1s a specific endowment as 
derified in this Act or not, 
such dispute shall be decided by the Board and no Court ın the exercise of its 
is original jurisdiction shall take cognizance of any such dispute ” 


In that Act also section 9, clause (12) had defined a ‘temple’ as follows — 
“< Temple’ means a place, by whatever designation known, used as a place 
of public rel.gious worship and dedicated to, or for the benfit of, or used as of 
right by, the Hindu community or any section thereof, as a place of religions 
worship.” 


‘With reference to these provisions, the learned Judges have, ın that case, stated — 


“ The argument ıs, 1f a question arises whether a temple 1s owned by the Hindu 
community as a whole or whether ıt ıs owned only by a section of that community 
the dispute would then be one which can aptly be described as raising the ques- 
tion whether the institution is a temple or not within the meaning of section 84 (1) 
of the Act In our opinion, if the section 1s so construed, ıt would be placing a 
strained construction upon itand we think that the language of the section does 
not warrant such an interpretation The section 1s intended to give jurisdiction 
to the Board to decide a dispute, when a dispute 1s raised, whether a particular 
institution 1s a math or temple as defined by the Act; and not a dispute which 
admits the institution to be a temple but that the temple is exclusively owned by 
a particular religious denom:nation such as the Gowd Saraswat Brahmin commu- 
nity and not by the Hindu community as a whole. Section 84 (1) (4) of the Act, 
therefore, ın our opinion, does not cover the dispute raised ın the present suit, and 
therefore, the prohibition against the exercise of the jurisdiction by the G wil Court 
under section 84 (1) does not come into operation ” 


“Thus ıt will be seen that this decision of this Court supports the stand taken by the 
respondents herein that when they are challenging the applicability of the Act 
itself to the temple ın question ıt cannot be said that the Deputy Commissioner under 
section 63 (4) of the Act has jurisdiction to decide that question and consequently 
the suit ‘at the instance of respondents 1 and 2 ıs barred. However the contention 
on the part of the appellants is that the decision above referred to 1s no longer good 
law ın view of the decision of the Supreme Court in State of Madras v Kunnakuds 
Melamatam}, (already referred to). In that case a suit was instituted praying for an 
order of injunction restraining the Madras Hindu Rel:g'ous Endowments Board from 
levying any contribution under sections 69 and 70 of Madras Act II of 1927 on the 
allegation that the institution was outside the purview of the Act and the levy was 
otherwise illegal During the pendency of the suit, the Madras Hindu Rel-gious 
and Charitable Endowments Act 1951 (XIX of 1951) came into force and in 
view of the provisions contained in section 103 (7) of the said Act, the suit was con- 
tinued against the Commuss.oner of the Hindu Religious Endowments The prayrer 
portion of the plaint was also amended by inserting a clam of injunct on restraining 
the third defendant from levying any contribution under Act XIX of 1951 The 
Supreme Gourt had to consider the two reliefs claimed by the respondent ın that 
case, namely, (1) an injunction restraining the levy of contributions and audit fees 
under Act III of 1927 and (2) an injunct.on restra ning the levy of contributions and 
audit fees under Act XIX of 1951 With regardt of the cla'm for the first injunction 
the Supreme Court upheld the contention of the respondent on the gruond that the 
Hindu Relig ous Endowments Board had decided that the respondent institution 
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was outside the purview of Act II of 1927 and that the decision was binding for 
the purpose of that Act on both the parties. With regard to the second injunction 
the Supreme Court referred to the definition of a ‘ Math ’ contained ın section 6 (10) 
of the Act of 1951 and also the provisions contained in sections 57 and 93 of that 
Act corresponding to sections 63 and 108 of the present Act and observed : 


“ Now, one of the disputes ın this suit ıs whether the institution is‘a‘ religious 
institution within the meaning of Act XIX of 1951. Specific. provision ıs made 
imsections 57, 61 and 62 of the Act for determmat.on of that dispute by the Deputy 
Commissioner, the Commissioner and eventually by a suit instituted ın a Court 
under section 62 The present suit 1s not brought under or in conformity with 
section 62 and consequently, ın so far as the suit clams the relief of injunction 
restraining the levy of contribution and audit fees under Act XIX of 1951, ıt 1s 
barred by section 93 of the Act” > 


I may point out that section 61 of the Act 1951 corresponds to section 69 of the present 
Act providing for an appeal to the Commissioner and section 62 of the Act of 1951 
corresponds to section 70 of the present Act prov.ding for a right of sut In my 
opınıon, this decision of the Supreme Court concludes the question ın favour of the 
appellants for two reasons (1) As I already pointed out, the provisions of the Act 
of 1951 construed py the Supreme Court are the same as the relevant provisions in 
the present Act, and (2) In the case before the Supreme Court also the basis of the 
claim made was that the institution was outside the purview of the Act Conse- 
quently this decision of the Supreme Court ıs decisive on the point in controversy 
in favour of the appellants 


Mr Govındacharı, the learned Counsel for the respondents contended that ıt ıs 
not the case of the respondents 1 and 2 that the Madras Hindu Religious and Chari- 
table Endowments Act has no application at all to the suit temple and his case Was 
that the temple 1s one owned by a religious denomination coming within the scope 
of Article 26 of the Constitution and the main object of the suit was to obtain a 
declaration that the suit temple ıs a denominational temple entitled to the protection 
conferred by Article 26 of the Contitution I am unable to agree with the conten- 
tion ‘of Mr. Govindachar: that the suit in the present case cla ms only such limited 
reliefs. I have already referred to the aveiments contained ın the plaınt for the 
purpose of showing that the claim of respondents r and 2 1s that the suit temple 1s 
outside the purv.ew of the Act. It ıs only on that, basis they sought del very of 
possession of the temple and its properties frem defendants 1 to 3 thereby challeng- 
ing the order of the Area Committee appointing defendants 1 to 3 as trustees My 
decisionin this case holding that the present suit 1s barred by the provisions contained 
ın the Madras Hindu Rel gious and Charitable Endowments Act ıs based solely 
on the ground that the respondents 1 and 2 had cla med the relief on the basis of the 
contention that the suit-temple 1s outs:de the purvew of the Act. Whether the 
respondents will be entitled to file asut in a civil Court for a declarat:on’that the 
suit-temple 1s a denominational temple entitled to the protection conferred by Article 
26 of the Constitution of India and that the provisions contained ın the Madras 
Hindu Religious and Charitable Endowments Act, 1959 can be appl ed only subject 
to the constitutional right ıs recognised by section 107 of the Act itself and that in 
any particular matter the authorities under the Act have not kept within their limits 
with reference to the rights of the denominat.on under Article 26 of the Constitut on, 
does not-arise for my consideration in the present suit and therefore my decigion in 
this case will not affect any such question 


W.th regard to the second question, as I pointed out already, the learned 
Subordinate Judge took the view that the Madras Hindu Religious and Charitable 
Endowments Act ıs a self-contained enactment and that enactment does not con- 
tain any provision stipulating for a notice to defendants 5 and 6 and also the Cem- 
missioner being a Corporation sole, no notice under section 80, C.vil Procedure Code, 
is necessary Section 11 of the Madras Act XXII of 1959 states that the ‘Commus- 
sioner shall be a Corporation sole and shall have perpetual succession and a common. 


46 7 TAE MADRAS LAW JUURNAL REPORTS, [1968 


seal and may sue and be sued in his corporate name. Section 12 provides that the 
Commissioner, Deputy Commissioners, Assistant Commissioners and other officers 
and servants including executive officers of religious institutions employed for the 
purpose of this Act shall be servants of the Government..... ..” It is not denied 
before me that if the Commissioner ıs a Government servant section 80 of the 
Civil‘Procedure Code, will apply. However the argument of Mr Gov.ndacharı 
is that when the Commissioner 1s functioning in relation to matters as the one in 
question he ıs a judicial officer and consequently no notice to hım ıs necessary. 
For this purpose, learned Counsel relied upon the provisions contained ın section 110 
of the Act which are sa follows :— 


“Section 110 (1) :—Where a Commissioner or a Deputy Commissioner makes 
an ımguıry or hears an appeal under Chapter V or Chapter VI, the inquiry shall 
be made and the appeal shall be heard, as nearly as may be, in accordance with 
the procedure applicable under the Code of Civil Procedure, 1908 (Central Act 
V of 1908) to the trial of suits or the hearing of appeals, as the case may be ; 


(2) The provisions of the Indian Evidence Act, (Central Act I of 1872), 
and the Indian Oaths Act, (Central Act X of 1873), shall apply to such in- 
quiries and appeals ; and 


(3) The Commissioner or a Deputy Commissioner holding such an inquiry 
or hearing such an appeal shall be deemed to be a person acting judicially within 
the meaning of the Judicial Officers Protection Act, (Central Act XVIII of 
1850)”. 

There are two answers to this submission of Mr. Govındacharı. The first ıs that 
under section 110, when a Commissioner or a Deputy Commissioner makes an 
inquiry, he 1s deemed to be a person judicially acting, only for the purpose of the 
judicial Officers Protection Act, 1850. The second ıs that even this protection 38 
available to the Commissioner or a Deputy Commissioner only when he 1s conduct- 
ing an inquiry or hearing an appeal under Chapter V or Chapter VI. As I pointed, 
out already, the Area Committee exercised its powers, in appointing defendants 1 to 
3 as trustees, under section 49 which falls under Chapter III of the Act; and the 
Gommıssıoner exercised his power of revision under section 21 which falls under 
Chapter IT of the Act. Consequently I am unable to accept this content.on of Mr 
Govındacharı. 

In relation to the Commissioner being a corporation sole, that question came 
up for consideration before the Supreme Court in Govında Menon v. Unun of India}. 
That case related to certain disciplinary proceedings taken by the Government 
against the appellant while functioning as Commissioner under the Hindu Religious 
and Charitable Endowments Act. A contention put forward in that case was that 
the Commussioner being a corporation sole, he was not a Government servant liable 
to the disciplinary proceedings of the Government. In dealing with that conten: 
tion, the Supreme Court pointed out : 

“It is true that the Commissioner has been made a corporation sole unde 
section 80 of the Act which states that the Commissioner shall have perpetua 
succession and common seal and may sue and be sued in his corporate name. 
Section 81 (1) of the Act provides for the establishment of a Fund called ‘ Tha 
Madras Hindu Religious and Charitable Endowments Administration Fund’? anc 
further states that the Fund shall vest in the Commissioner It was argued fo: 
the appellant that the corporate entity created by section 80 of the Act has ; 
separate legal personality. But there 1s a juristic distinction between a corpora 
tion sole and a corporation aggregate and the corporation sole ıs not endowec 
with'a separate legal personality as the corporation aggregte. 

As Maitland said 


“If our corporation sole really were an artificial person created by the policy o 
man-wWe ought to marvel at ıts incompetence. Unless custom or statute aids it, 1 
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cannot (so we are told) own a chattel, not even a chattel real A, different and 
an equally ınelegant device was adopted to provide an owning “subject ” for 
the ornaments of the church and the minister thereof adopted at the end of the 
Middle Ages by lawyers who held themselves debarred by the theory of corpora- 
tions from frankly saying that the body of parishioners is a corporation aggregate. 
And then we are also told that in all probability a corporation sole * cannot enter 
into a contract except with statutory authority or as incidental to an interest in 
land. ...... Be that as it may, the ecclesiastical corporation sole 1s no 
* juristic person ’; he or 1t is ether natural man or juristic abortion ° (See Selected 
Essays of Maitland pages 100 and 103)’ 


Keeton has also observed as follows :— 


“ It was a device for transmittingreal property to a succession of persons with- 
out the necessity for periodic conveyances. It was never intended that this device 
should be erected into a psychological person with a developed existence ofıts own 
....in dealing with acorporation sole, the Courts have never treated it as a con- 
‘ception simular ın essential characteristics to a corporation aggregate. They have 
restricted ıts utility to the transmission of real, or exceptionally, by custom, as in 
Byrd v. Wilford,1, and now by statute, personal property from one holder of an 
office, lay or ecclesiastical, to his successor? (See ‘Elementary Princ ples of 
Jurisprudence’ by Keeton, 2nd Edn. pages 155 and 162). We accordingly 
reject the contention of the appellant that the Commissioner has a separate legal 
personality as corporation sole under section 80 of the Act and that he is exempt 
from disciplinary proceedings for any act or omission committed in his capacity 
as Commissioner In our opinion, the object of the Legislature ın enacting sec- 
tions 80 and 81 of the Act was to constitute a separate Fund and to provide for 
the vesting of that Fund in the Commissioner as a corporation sole and thereby 
avoid the necessity of periodic conveyance in the transmission of title to that Fund”. 


‘Thus this decision and the provisions contained ın section 12 of the Act already 
referred to make it absolutely clear that the Commussioner while functioning under 
the provisions of the Act functions only as public officer or Government servant and 
as such the provisions contained ın section 80, Civil Procedure Code, will apply to 
him. I may point out that section 80 of the Act of 1951 considered in the above 
‘decision corresponds to section 11 of the Act of 1959, referred to already. 


Therefore, in view of my conclusion on these two points, the reult is, that in so 
far as the respondents 1 and 2 herein prayed for a declaration that the suit-temple 
falls outside the provisions contained in the Madras Hindu Religious and Charitable 
Endowments Act, 1959, and the Area Committee had no jurisdiction to“appont the 
trustees, on the ground that the temple belongs to a denomination, the suit is not 
maintainable in a civil Court. As I pointed out already, the suit also contains a 
prayer for rendition of accounts against defendants 1 and 2 only from the date of 
their appointment, namely, 14th April, 1959 as trustees. The basis of this relief is 
that defendants 1 and 2 were on that date appointed as trustees by the community 
and therefore they are answerable to the community. Such a relief cannot be said 
to come within the scope of the provisions contamed ın the Hindu.Religious and 
Charitable Endowments Act, 1959 and therefore the action cannot be said to have 
been barred by any of the provisions contained in that Act. Consequently the 
learned District Munsif will have to consider the suit ın relation to that prayer. 


Under these circumstances I allow this appeal and set aside the judgment 
and order of the learned Subordinate Judge and remand the sut to the learned Dıs- 
trict Munsif for the purpose of proceeding with the suit further in rélation to the 
prayer for rendition of accounts as mentioned by me. Since the suit for declaration 
based on the ground that the temple 1s outside the purview of the Madras Hindu 
Religious and Charitable Endowments Act, 1959 and for recovery of possession from 
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defendants 1 to 3 on the same ground, 1s not maintainable in civil Ccurt and since 
no notice under section 80, Cıvıl Procedure Code, has been given to the sixth defen- 
dant, the suit as against the fifth and sixth defendants will stand dismissed No 
oder as to costs in this appeal. 


Leave to appeal granted. 
V.K. — Appeal allowed. 


IN THE HIGH CURT OF JUDICATURE AT MADRAS 
Present —MR. Justice P RAMAMURTI, J 


T A Narasımhan . O Petitoner* 
v 
Narayana Chettiar and another . Respondents 


Ewdence Act (I of 1872), section 45—Opımon of handwriting expert—Defendant in cıvıl 
sut applying for examındılon of documents by a named expert—Court cannot compel 
hım to accept dn expert of plaintifs chowce—Sending of original documents in the custody 
of Court to handwriting experts depercaied—Proper procedure indicated 


When the defendant in a cıvıl suit applies to the Court for cbtairing the opinion 
of a named handwriting expert to prove the genuineness of cei tain disputed docu- 
ments to support his case, the Court cannot compel him to choose or accept a 
handwriting expert of the choice of the plaintiff for this purpose The handwrit- 
ing expert 1s after all a witness of a particular party and a party cannot be compel- 
led to choose a witness according to the dictation of the oppoisite party 


The practice of sending original documents ın the custody of Ceurt to handwrit- 
ing experts ıs a highly objectional and a very bad procedure Under no circum~ 
stances should a Court permit or allow the documents to go out of ıts custody, as 
such an evil practice 1s attendent with various risks. The proper procedvre ın such 
cases would be only to permit the handwriting expert to inspect the document in. 
the Court premises ıtselfın the presence of some responsible officer of the Court 
and also 1f necessary permit the expert to have photcgraphic copies cf documents 
in the presence of the responsible officer of the Court Any lapse in taking the 
necessary safeguards ın this direction may result in miscarriage of justice, besides 
creating complications 


The Court also deprecated the practice of making belated and repeated applica- 
tions for examination of documents by handwriting experts, ın order to protract 
and delay the trial 


Petition under section 115 of Act V of 1908, praying the High Court to revise 
the order of the Subordinate Judge of Salem, dated 25th August, 1964 and made in 
Interlocutory Application No 850 of 1964, ın Original Suit No 167 of 1962. 


S. Balathandapan. for Petitioner 
K N Balasubramamam for R Gopalaswam: Ayyangar for Respondent 
The Court made the following 


-ORDER —This revision petition arises out of an application filed by the defen- 
dant for sending two documents to the handwriting expert Mr D.xıt of Nagpur or 
Mr Mahajan of Bangalore for ascertaining their opınıon about the genuineness 
of the disputed s.gnatures 


The plaintiff-respondent has filed a suit to recover asum of Rs 10,000 and odd 
due on a mortgage executed by the defendant ın favour of the plaintffs’ deceased 
father The defendant ıs resisting the suit on the ground that the entire mortgage 
debt had been discharged and in support of that plea he has relied upon two docu- 
ments - (1) A recept, dated goth March, 1954, alleged to have been passed in his 
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favour acknowledging the payment of Rs 10,000 and odd ; and (11) the letter, dated. 
gth December, 1955, written to him evidencing this plea of discharge. 


As the genuineness of the signatures in the documents was disputed the defen- 
dant at an earlier stage filed Interlocutory Application No 248 of 1964, for obtain- 
ing the opinion of the handwriting expert The Court then sent the two documents 
to one Bhanagay of Nagpur, who has sent his report, which ıt 1s represented, 1s 
against the defendant At that t me one affidavit containing the admitted signature 
of the plaıntıff”s father was sent for comparison and the expert had reported that the 
disputed signatures did not tally with or resemble the admitted signature 


The defendant has now come forward with a second application, Interlocutory 
Applıcatıon No 850 of 1964, for seeking the opinion of another expert by ccmpari- 
son of the disputed signatures with the admitted signature ın some other affidavit. 
This time the defendant wants the report to be obtained either from D x:t or Mahajan. 
Since Mr. Bhanagay had already examined the documents it was suggested to the 
Court (on behalf of the plaintiff) that this time also the docLments can be sent to 
the same expert, Bhanagay, and the trial Court readily acceded to this suggestion 
The defendant has preferred this revision against the sa.d order. 


Learned Counsel for the petitioner contends that when his cl‘ent wanted the 
documents to be examined by a named expert neither the plaintiff nor the Court 
could compel his client to choose or accept a handwriting expert of the choice of the 
plaintiff In other words, the substance of the contention 1s thet the plaintiff has 
no right to compel the defendant to choose as witness on his side, a person of the 
plaintiff’s choice 


The Court below was clearly ın error in acceding to this extraordinary request of 
the plamtiff When the document 1ssent to the expert ıt 1s expected that he will submit 
the report and he will also be examined either on commission or ın open Court at 
the instance of the party concerned It must not be overlooked that the handwriting 
expert 1s after all a witness of a part.cular party, and the expert could occupy no 
other role except that of a witness on the side of the defendant ın this case In these 
circumstances ıt 1s impossible to justify the order of the lower Court compelling the 
defendant to choose a witness according to the dictation of the plaintiff 


It frequently happens that such applications for examination of the documents 
by handwriting experts are made at a late stage protracting and holding up the 
proceedings. İn the instant case the Court below failed to appreciate that an old 
suit of 1962, ıs being protracted by such applicat.ons When the disputed docu- 
ments were sent to the handwriting expert for comparison on the earlier occasion one 
would expect the defendant to send as many admitted signatures as he may desire, 
so that the examination and scrutiny of the documents would be finished once and 
for all Encouraging such repeated applications would only protract and delay 
the trial of the suit and should be discountenancead When the matter goes back 
to the Subordinate Judge he must consider whether ın his discretion thısındulgence 
should be given to the defendant at this belated stage 


Repeated instances have come to the notice of this Court when applications 
are lightly made for sending original documents on which suits are filed, like pro- 
mussory notes and mortgage bonds, to the handwriting experts, the Court itself 
losing the custody of the documents. Receipts containing signatures, the genuine- 
ness of which are ın dispute are similarly sent to handwriting experts I am clearly 
of the opinion that thıs ıs a highly objectionable and a very bad procedure Under 
no circumstances should a Court permit or allow the documents to go out of its 
custody, as such an evil practice 1s attendant with various risks which are too obvious 
to be mentioned In the case of enquiries by Commissioners or proceedings by Rece- 
vers, who are officers of Court, they are permitted to have access to documents, as 
they are under the direct control, supervision and jurisdiction of the Courts which 
appoint them, and there 1s thus ample safeguard when original documents are taken 
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by the Commissioners or the Receivers. In my view the proper procedure ın such 
cases would be only to permit the handwriting expert to inspect the document in the 
Court premises in the presence of some responsible officer of the Court, and also if 
necessary permit the expert to have photographic copies of documents ın the presence 
of the responsible officer of the Court Any lapse in taking the necessary safeguards 
in this direction may result in miscarriage of justice, besides creating complications. 


Subject to these observations the Revision Petition 1s allowed. Interlocutory 


Application No. 850 of 1964, 1s remanded for fresh disposal. There shall be no 
order as to costs. 


V.K. , — Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

(Original Special Jurisdiction.) 

PRESENT :—Mnr. Justice K. Srinivasan. 
Messrs. Raval and Company 
v. 

K. G. Ramachandran (minor) and others .. Respondents. 
Madras Buildings (Lease and Rent Control) Act (XVIII of 1960), (as amended by Madras 
Act IT of 1962 but before the passing of Madras Act(XI of 1964)), section go— Scope and 
applicabtlity—Exemption under, of non-residential buildings the monthly rental of which 
exceeds Rs. 400—Determination of rental value—Taxes agreed to be pad by tenant— 


If forms part of rent—Agreement of lease in respect of single bulding—Munrerpalrty 


giving two door numbers to rt subseguenily—Rent pad uf can be taken to be for two 
burldings. 





Petittoners* 


Where by a contract the tenant agrees to pay the municipal taxes pertaining 
to the demised premises, the amount of such taxes 1s necessarily part of the rent, 
for the payment of the taxes 1s also ın consideration of the right of the enjoyment 
of the premises. f 


Case-law dıscussed. ý 


Consequently, where by an agreement of lease the tenant of a non-residential 
building agrees to contribute a certain sum annually towards repairs and munıcı- 
pal taxes ın addıtıon to a stipulated amount as rent and the total of these amounts 
works out to a monthly payment of over Rs. 400, the Madras Act XVIII of 1960 
will not apply to the demised premises by reason of the exemption contained in 
section 30 of the Act as amended by Madras Act II of 1962. 


Where a tenancy when ıt started, was undoubtedly ın respect of a sıngle premises 
only, the fact that the munıcıpalıty for its own purposes have gıven more than one 
door numbers to the same, cannot make the contract of letting a letting in respect 


of more than one buildings, for the purpose of applying section 30 of the Act as 
amended in 1962. 


Where an application for the fixation of fair rent for a building was not maın- 
tainable, on the date ıt was made, by reason of section 30, the fact that later 
on Madras Act (XI of 1964) was passed removing the exemption contained in 
section 30 would not make the application maintainable. 


Petition under Article 226 of the Constitution of India, praying that in the cır- 
cumstances stated therein, and in the affidavit filed therewith, the High Court will 
be pleased to issue a writ of prohibition prohibiting the respondents from prosecu- 
ting or proceeding with H R G Petition No 2942 of 1963 pending on the file of the 
Chief Rent Controller, Madras, the fourth respondent herein 


V. K. Thıruvenkatacharı for K. C. Jacob, S. K. L. Ratan and R. Srinivasan, for 
Petitioner. 


- 





e | 


* W.P. No 1124 of 1963. goth April, 1966. 


11) RAVAL & CO. v. RAMACHANDRAN (Srinivasan, J.). 51 


Advocate-General (N Krıshnaswamı Reddi) for Additional Government Pleader 
(V. Ramaswamı), V. Thiagarajan, M. A Rajagopalan and C P. Venugopal, for Respon- 
dents. 

The Court delivered the following 


JuDGMENT.—When Madras Act (XVIII of 1960) was passed, section 30 wasenacted 
therein exempting from the operation of the Act any non-residential building, the 
rental value of which on the date of the commencement of that Act as entered ın the 
tax assessment book of the municipal council or other local body exceeded Rs. 400 
per mensem. This provision was amended by Madras Act (II of 1962) substituting 
ın the place of the rental value entered ın the tax assessment book, the monthly rent 
paid by the tenant. This exemption was removed later by Act (XI of 1964) In 
between the dates of the passing of the two latter Acts, the landlords of certain pre- 
muses, the respondents in this petition, filed an application before the House Rent 
Controller—H R.C. No. 2942 of 1963—for the fixation of fair rent. The tenant 
came to this Court contending that since the tenancy was under a contractual 
arrangement by means of a registered lease deed for a term of years, the House 
Rent Control Act could not apply to this tenancy. Apart from this general conten- 
tion, ıt was also claimed that the monthly rental payable by the tenant was ın excess 
of Rs. 400,so that by reason of section 30 of the Act as amended by Act (II of 1962), 
the Act could not apply to such a tenancy. On the first of these questions whether 
the Rent Control Act could govern contractual as well as statutory tenancies, 
the matter was referred to a Full Bench, and the Full Bench delivered its opinion 
that the Madras Act constituted a self-contained code, and notwithstanding the 
existence of a contractual tenancy for a term, the provisions of the Act would apply. 
[Vide Raval & Co. v. Ramachandran1|. Thus, only the second of the questions referred 
to above calls for examination in this writ petition. 


The contention on behalf of the petitioner 1s that on the date of the application 
made by the respondent-landlords, tenancies ın respect of which the tenant was 
paying a monthly rent in excess of Rs. 400 stood outside the scope of the Act, for 
section 30 laid down that nothing contained in the Act shall apply to such tenancies It 
is claimed accordingly that on the undeniable facts presently to be set out the rent 
of the premises 1s ın excess of that figure, and the petition which was filed during the 
period when this exemption was operative was not maintainable. It is upon this 
question whether the rent of the premises ıs n excess of the sum of Rs. 400 that the 
present controversy has arisen. 


Certain facts require to be stated. Under a demise of lease of the year 1935, 
the then owner of the property leased out the premises described as No. 2, Poonamallee 
High Road, Madras, to the petitioner, the tenant, for a period ending with goth. 
April, 1969. Clause (3) fixed the rent at Rs. 225 per mensem. The lessees were 
permitted to erect structures, and to make additions or alterations after notice to 
the lessor. The lessees could on the termination of the lease remove the new erections 
put up by them, unless by agreement between the parties the lessor elected to pay 
compensation for such additions and alterations: clause (10) provided that the 
lessor shall execute all repairs necessary to the buildings standing on the premises 
when the lease comes into force, and towards the cost of such repairs, the lessees 
were to contribute an annual sum of Rs. 225. Under clause (11) the lessor under- 
took to pay all the charges and taxes of a public nature and the lessees were to con- 
tribute an annual sum of Rs. 220 towards such charges and taxes. There was a clause 
enabling the contınuance of the lease for a further terms of fifteen years. According 
to the petitioner, the tenant, during the currency of this lease, 1t has spent consider- 
able amounts and made extensive additions, improvements and alterations to the 
property In 1946, the then owner claimed a 50 per cent increase in the rental 
on the ground that the Rent Control Act applied to the lease After some correspon- 
dence, ın which the tenant disputed its liability, a settlement is said to have been 
reached, whereunder without prejudice to the rights of the tenant, the tenant agreed 


e 
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to pay an increased rent Statements of accounts were exchanged between 
the parties, and according to the tenant, the tenant agreed to pay 25 per cent. 
more as increase ın rent and also to bear the extra municipal taxes as and from 
the 1st October, 1946 The position as it stood on the Ist of June, 1954 was that, 
in addition to the payments stipulated in the lease deed, the tenant paid extra 
municipal tax of Rs 1,212 per year and a-25 per cent. increase in the orginal 
stipulated rent, which came to Rs 675, the total sum paid during the year being 
Rs. 5,032 working out to a monthly payment of slightly over Rs 419 Its the 
contention of the tenant that the entirety of this sum represents the rent paid by 
the tenant and ıt being ın excess of Rs 400, the Act did not apply as on the date on 
which the application for fixation of fair rent was made 


The respondents are the purchasers of the interest of the original landlord. 
It appears that the property which was described as No 2, Poonamallee High Road 
has subsequently been given two municipal door numbers, Nos, 16 and 17. The 
rent for the premises ıs only Rs. 225 per month for both of these numbers It ıs 
admitted that the tenant has been paying a 25 percent increase in the rent It is 
also admitted that two other payments stıpulated ın the lease deed towards annual 
repair charges and contribution towards municipal charges were being pard The 
respondents, however, claim that these amounts were being received by them with- 
out prejudice, whatever that expression may mean It 1s not, however, demed at 
ıthıs stage that the tenant entered into possession of the property under a registered 
lease deed from the prev.ous owner It 1s, however, denied that except for the 25 
per cent increase over the monthly rent of Rs 225 st pulated in thelease deed, the 
other payments are rent ın any sense and cannot be taken into account for the purpose 
of determining whether the rent of the premises 1s ın excess of Rs 400 In para- 
graph 10 of the counter-affidavit ıt 1s denied that the average monthly rent 1s Rs. 419 
odd as alleged in paragraph 7 of the affidavit accompanying the pet t on, and it 
ıs asserted that the monthly rent is only Rs 225 plus the extra rent of 25 per cent. 
It may, however, be stated that the landlord-respondents do not deny that a total 
amount of Rs 5,032 as set out in paragraph 6 of the affidavit accompanying the 
petition ıs being received by them In this affidavit there 1s the clear averment that 
the present owners, respondents 1 to 3, are being paid rent on the basis mentionéd 
The position 1s accordingly that while the respondents do not deny the receiving 
asum of Rs 5,032 per year, they clam that only Rs 2,700 plus Rs 675 represent 
ın reality the rent and the balance of the payment 1s not rent 


The balance of the payment referred to ıs the extra munic’pal tax The 
question accordingly 1s this when the tenant and the landlord agree that the tenant 
shall make a contribution towards the extra munic pal tax does such payment 
become merged w.th the rent within the meaning of the Rent Control Act 

In one of the ietters proceeding from the landlord, dated 16th April, 1949, 
the landlord in acknowledging the recerpt of rent and other payments st pulated in 
the lease deed for the period rst January, 1949 to 31st December, 1949 stated thus: 


“I am afraid you have overlooked the increased property tax levied from 
1947-48 first half to 1948-49 second half as follows .— 





|, Rs. A P. 
First half year Excess pad on 

1947-48 your behalf 525 5 I 

Second half year Do . 525 5 I 
1947-48' 

First half year Do . 525 5 I 
1948-49 

Second half year Do is 525 5 I 
1948-49 

2,101 4 4 
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I have already paid the above amounts on your account as and when cla'med 
I shall therefore be glad 1f you will send me your cheque for this amount to keep 
your account straight ” 


The tenant paid this amount without prejudice to the rights of the partes as appears ın 
a letter, dated ıgth August, 1949 Thereafter followed correspondence seeking 
an increase of rent, which ended ın the landlord accepting a 25 per cent increase 
Tn a letter, dated 28th June, 1954, the then owner wrote to the petitioner bringing 
to the petitioner’s attertion that the tax on the property had been raised and an 
amount of extra tax was payable by the petitioner 


After the present respondents purchased the property, the tenant-petitioner 
wrote a letter to the respondents bringing to the notice of the respondent: 
the payments that had been made carlıer and sending a cheque for the amount due 
for the subsequent period since the last payment It would suffice to rest with 
this statement of facts for the present ın considering whether the excess payments 
made by the tenant constitute rent or not 


Mr V.K Thıruvenkatacharı for the petitioner contends that under section 195 
of the Transfer of Property Act, the expressions lease and rent are defined. According 
to the section, a lease of immovable property 1s a transfer of a right to enjoy such 


property, 
“ın consideration of a price pa'd or promised, or of money, a share of crops, 
service, or any other thing of value, to be rendered periodically or on specified 
occasions, to the transferor by the transferee, who accepts the transfer on such 


terms ” 


‘The money, share of crops, service or any other thing to be so rendered 1s called 
the rent The Madras Buildings (Lease and Rent Control) Act does not define 
rent and ıt 1s the contention of the learned Counsel that any periodical payment of 
whatever kind made as consideration for the right of enjoyment of the property under the 
lease must be recognised as rent under the law Itis wellsettled thatin the Transfer 
of Property Act, the term rent has been used ın a very wide sense The expression 
rent 1s obviously the remuneration or recompense which the landlord asks for and 
obtains from the tenant There seems no reason why a payment which the lessor 
calls upon the lessee to make and the lessee agrees to make as consideration for the 
privilege of enjoyment of the property on whatever account that sum might be 
demanded, should not be regarded as rent So long as the payment is connected 
with the right of occupation of the premises, the nomenclature given to the payment 
should make no difference ın principle, and the totality of such payment must in 
the eye of the parties and in the eye of law be regarded as rent Thatın short ıs 
the argument presented by Mr V K Thıruvenkatacharı 


In Karnanı Properties Lid v Augustınel, the question arose whether certain 
payments stipulated to be paid by the tenant could in law be called rent The West 
Bengal Premises Rent Control Act under which the question arose d'd not define 
rent. Their Lordships of the Supreme Court observed that in the absence of any 
such definition ın the relevant Act, the expression must be taken to have its ordinary 
significance and that the term rent 1s comprehensive enough to include all payments 
agreed by the tenant to be paid to his landlord for the use and occupat-on not only 
of the building and its appurtenances but also furnishings, electric installations and 
other amenit'es agreed between the parties to be prov.ded by and at the cost of the 
landlord The question that arose there was whether the charges in respect of 
other amenities, which were so includible ın the term rent could come within the 
purview of the Rent Controller under the Act ın determinirg the standard rent or 
a fair and reasonable rent. In that case, the relevant clause ın the contract of lease 
provided that the rent stıpulated was inclusive of charges for current, for fans, lights 
radio, electric stove . use of left . and the owners and occupiers 
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shares of municipal taxes. The contention was apparently advanced that where 
by stipulation between the landlord and the tenant the landlord agrees to provide 
addıtıonal amenities, the case is taken out of the operation of the Act Their 
Lordships refer to certain English decisions and conclude that the sum total of the 
payments in respect of the building or part of the building and other services and 
amenties Would consitute rent. They say at page 28: 


“ If, as already indicated, the term “ rent ” 1s comprehensive enough to include 
all payments agreed by the tenant to be paid to his landlord for the use and 
occupation not only of the building and its appurtenances but also of furnish- 
ings, electric installations and other amenities agreed between the parties to be 
provided by and at the cost of the landlord, the conclusion 1s irresistible that all 
that is included ın the term “rent” 1s within the purview of the Act. ~ de 


It will be remembered that in the present case also, the original registered lease 
did make the tenant liable to contribute towards the taxes in addition to a sum 
which was specifically described as rent. But this authority certainly supports 
the contention that the total of the payments made by the tenant, ın so far as these 


payments form the consideration for the right of enjoyment of property, must be 
regarded as rent 


In a decision of the Andhra Pradesh High Court $. Yusufuddn v. 
A. V. Ramalingam & Co.', the question was considered whether When the tenant had 
been paying the taxes, such payment could not be held to be part of rent. The 
learned Judge observed that there 1s nothing in section 105 of the Transfer of Property 
Act which would show that such payments would not fall within the meaning of 
rent. The question arose only inc dentally ın determining the quantum of fair 
rent. In Navanitprasad v. Ahmedabad Muntcrpality®, the meaning of the expression 
rent in the context of the taxation rules under the Municipal Corporation Act was 
ın question. The learned Judges observed that the primary liability to pay 
municipal taxes 1s upon the landlord and not upon the tenant. Where, however 
there is a covenant between the two and under that covenant the tenant is to pay 
in add'tıon to the rent the municipal taxes as well, ıt could well be that that wag a 
consideration while granting the lease, and they held that payment of municipal 
taxes may well bein the nature of rent, though not strictly so called. They also. 
notice the definitvon of rent ın section 105 of the Transfer of Property Act. In V K. 
Nwendkar v P Ram Sıngh3, the question of a donation received ın respect of the 
grant of a lease was considered. The landlord was a public trust and it agreed. 
to grant the lease of the premises at a monthly rental of Rs. 85 1n favour of the 
tenant on a payment of a further sum as donation to the building fund of the sangh. 
The receipt of this sum was admitted by the landlord. The question was whether 
the amount was received as premium as a condition precedent of the letting of the 
premises, which was opposed to the provisions in the Bombay Rents Hotel and 
Lodging Houses Rates Control Act, 1947, and their Lordships held that as the 
donation was rece ved in respect of the granting of the lease and not as a free 
donation, ıt Would come within the expression of premium or consideration ın the 
relevant section. The principle of this decision would certamly appear to apply 


in the case of payments stipulated to be paid by the tenant to the landlord as 
part of the lease arrangement. 


Mr. V Thiagarajan, learned Counsel for the respondent-landlords, contends. 
that the rent under the lease 1s only Rs 225 stipulated as rent in the registered lease 
deed ; or at the highest ıt could only include the two sums specified in that docu- 
ment, that ıs to say, the annual payment of Rs 225 towards repairs and the further 
sum of Rs, 220 as annual contribution towards taxes There is certa:nly no doubt. 
that the payment of a portion of the tax was a condition precedent to the grant of the 
lease and if that operated as consideration for the grant of the lease, that sum also 
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would partake of the character of rent. It 1s not denied by Mr. Thiagarajan that 
by a subsequent agreement between the parties the tenant was in fact contributing a 
sum of over Rs, 1,000 per year towards excess taxes. Why this payment of taxes 
should assume a character different from the quantum of Rs. 220, expressly speci- 
fied in the lease deed as payable towards the taxes, I am unable to see. Reliance 
has been placed upon Tey Singh v Soora Subbarayulu Chetty} In that case, the Rent 
Controller had fixed the fair rent of the premises. On appeal, the appellate 
authority thought that the payment of the taxes and the amounts spent for repairs 
by the tenant could not properly be taken into consideration for fxing the fair rent. 
This view was held to be incorrect in this decision It was pointed out that in 
fixing the fair rent, regard could under the Act be had also to the circumstances of 
the case including any amount paid by the tenant by way of premium or other lıke 
sum ın addition to rent. The learned Judges did not pronounce finally on the gues- 
tion Whether the taxes payable by the tenant under a special contract would fall 
within the phrase any amount pad by the tenant by way of premium They limited the 
question before them only to a consideration whether such payment would be one 
of several circumstances of which account should be taken in fixing the fair rent. 
I am unable to see anything in this decision which supports the contention of Mr. 


Thiagarajan that the payment of the taxes, though stipulated for, cannot be regard- 
ed as rent. 


Reference has been made by Mr. Thiagarajan to Halsbury’s Laws of England, 


3rd Edn., Vol. 23. In paragraph 1194, the learned author lists out payments 
which are not rent. One of these 1s: 


“........ payments by way of increased rent which the tenant agrees to make 
subsequently to the demise. A payment to the landlord in respect of rates 1s not 
rent where he is entitled by statute to be rermbursed rates recovered from him.” 


I shall presently refer to the English decisions bearing upon this point. In Phillips v. 
Long*, the landlord had let the premises at a rent the figure of which brought ıt 
within the scope of Small Tenants Recovery Act. The tenant paid the rates on the 
premises until 1943 Subsequently thereto, the local authority directed that the 
rates should be paid by the owner and not by the occupier. The owner paid the 
rates and sought to recover ıt from the tenant The St pendiary Magistrates held 
that taking the rent together w'th rates, the total amount exceeded £ 20 a year and 
took ıt out of the scope of the Small Tenants Recovery Act What was ultimately 
decided by the King’s Bench Division was that by reason of the Rating and Valua- 
tion Act, 1925, the owner obtained the right to be reimbursed by the occupier for any 
rates which he had to pay under that Act, but that did not make the amount so 
recmbursed part of the rent of the premises, the statutory right to be reimbursed being 
quite different from his right to clam rent In that case, ın seeking to recover this 
amount, the landlord sought to distrain The right to reimbursement, the King’s 
Bench Division held, could not be equated to a right of recovery of rent by way 
of distraint This does not appear to be an authority for holding that the rates 
paid by the tenant can never become part of the rent On the other hand, the 
impact of several different enactments one upon the other was considered in this. 
decision as limiting the right of the landlord in the matter of recovery. 


An English decision referred to by the Supreme Court in Karnanı Properties Ltd. v 
Augustine®, may be referred to at some length In Property Holding Co , Ltd. v Clark* 
the premises was let for a rent of £110 a year and an additional payment of £30 a 
year in consideration of certain amenıtıes provided for by the landlord — Following 
a notice to quit, the tenant became a statutory tenant under the Rent Restrictions 
Act §multaneously, the landlords gave a notice to the tenants raising the rental 
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and sued for arrears of rent But the County Court held that only £ 110 was the 
rent. But the Court of Appeal viewed it differently Scott, L J , observed at page 


169: 


“I reject the contention that a covenant to pay cannot be a covenant to pay 
rent unless the payment ıs called ‘rent’ in the lease or agreement It ıs the 
substance that matters, and I am satisfied that ın this case the £ 30 a year was a 
part of the rent within the meaning of the Rent Restrictions Acts The total 


rent, therefore, was £140 ..... ” 


The question of the rates paid by the tenant and its nature were considered ın 
Sidney Trading Co v Finsbury BC In that case, the tenant had agreed to pay to 
the landlord for transmıssıon to the appropriate authorities all the existing or future 
general and water rates, and the question was whether the payment of these rates 
was rent for the purpose of the relevant enactment The decision cited earlier Pro- 
perty Holding Co., Ltd v Clark*, was held to lay down authoritatively the test for 
deciding what ıs the rent for the purpose of the Act Lord Goddard observed in 
Sidney Trading Co v Finsbury BC 1, at page 461 


“ What is the total monetary payment to be made by the tenant to the landlord? 
One has not to regard the rent from the common law point of view of something 
issuing out of land for which a distress could issue So, here, ın sub- 
stance, the monetary consideration which the tenant agreed to pay for this tenancy 
—leaving the premium out of the question—is the £ 5-4 S plus a certain sum for 
rates. It seems to me on the authority of the two cases which I have ment oned 
that ıt matters not whether the payment ıs for rates, for service, or for the use of 
furniture. If there ıs a sum of money which the tenant agrees to pay as a cons.- 
deration for the tenancy, ıt 1s for this purpose a rent ” 


It 1s, however, contended by Mr. Thiagarajan that dispite the provision in 
section 105 of the Transfer of Property Act and the general principle derivable from 
the decisions, cited above, where the Rent Control Act ıs ın force, the position is 
different Reference has been made by the learned Counsel to section 6 of the 
Madras Buildings (Lease and Rent Control) Act, 1960, and ıt 1s argued that this 
provision enables the landlord to claim from the tenant the excess of the amounts of 
taxes and cesses as between the two dates specified in that section, ın addition to 
the rent payable for the building under this Act It ıs contended accordingly that 
the statute itself provides that the landlord can recover the excess of taxes, and if 
that is so, that excess cannot be regarded as part of the rent I am not convinced 
of the correctness of this argument It ıs true that section 6 provides that where 
subsequent to the demise of the premises the taxes have increased, such increase not 
being due to an increase of rent ın respect of the building, the statute comes to the 
rescue of the landlord and enables him to recover that excess from the tenant But 
we are concerned here not with a right secured to the landlord under section 6 of the 
Act but with the position as ıt emerges from the agreement between the parties, 
The case-law that has been referred to earlier dealswith such a situation, vız , Where 
by a contract the tenant has agreed to pay the rates, the amount ofsuch rates 1s 
necessarily part of the rent, for the payment of the rates 1s also ın consideration of the 
right of the enjoyment of the premises Nor am I willing to attach any importance 
to the margsnal note which reads Increase over the rent in certain cases or the expression 
that the landlord 1s entitled to claim such excess from the tenant ın addition to the rent as indi- 
cating that the excess taxes enjoy a character different from that of rent Turning 
to the predecessor Act, Act XXV of 1949, the corresponding section 5-A of that Act 
bore the marginal note Increase of rent ın certain cases The somewhat d'fferent 
terminology used in the marginal note in the 1960 Act does not to my mind make 
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such excess anything different from rent In any event, where by agreement of 
Parties, the tenant undertakes to pay the taxes as well, ıt ıs well-settled on the 
authority of the decisions referred to above that that 1s part and parcel of the rent 


It would necessarily follow that the rent of the premises ıs in the region of 
Rs, 419 and odd per month. 


An argument was advanced that the rent ıs in respect of more than one building. 
The extract from the municipal register has been produced to show that two door 
numbers have been allotted to these premises. It is also stated that a zinc-sheet- 
roofed shed has been put up by the tenant 1tselfwith regard to the ownership of which 
there ıs dispute and that part of the taxes ıs referable to this shed. I am called upon 
by Mr Thiagarajan to construe that the tenancy 1s thus ın respect of more than one 
building and if we take each building separately, the rent therefor must necessarily 
fall below the limit of Rs 400. I am unable to accept this argument for the follow- 
ıng reason. The tenancy started under the original registered agreement of 1935 
and was undoubtedly ın respect of a single premises only That the municipality 
for the purpose of 1ts own has given ıt more than one door number cannot make the 
contract of letting a letting ın respect of more than one building That has no rele- 
vance to the question under consideration Apart from that, even as long back as 
1948 or 1949, by agreement between the landlord and the tenant, the tenant had 
been paying a sum of Rs. 1,000 and odd as his contribution towards the taxes foi the 
entire premises In the case of non-residential buildings, 1t seems to me that it 
would bz logical to split up a premises which was the subject-matter of a single 
letting into different buildings within the meaning of the Act For instance, ın 
the case of a factory which may consist of administrative building or other outhouses 
in addition to the main building, the entire premises would be the subject-mattet of 
single letting and ıfıt ıs split up into a letting of more than one building, the purpose 
of letting itself, which 1s the basis of the contract between the parties, would be des- 
troyed. The present position 1s analogous thereto. I am not prepared, therefore, 
to agree that more than one building 1s ınvolved ın this case or that the rent of each 
building would be below Rs 400. 


Its the contention of the petitioner that the tax ın respect of the shed put up by 
the tenant is not ın fact included ın the quantum of tax which the tenant has been 
paying and that there has been a separate assessment ın the tenant’s name for this 
shed. The dispute with regard to the ownership of the shed 1s irrelevant in the 
present context Mr VK. Thıruvenkatacharı for the petitioner called upon the 
respondent to file an affidavit to sustain his contention that there had been no 
separate assessment of the zinc shed or that the landlord had always been paying 
the tax in respect of that construction For the petitioner, 1t was claimed that it 
has been paying the tax thereon, independently of the tax on the rest cf the propeity. 
No such affidavit has been filed and I must take ıt that the respondent’s contention 
that tenants’ tax contribution ıncludes the tax on the zinc shed has failed to be sub- 
stantiated It would thus follow that the total amount of monthly rent, taking with- 
in the term all the payments made by the tenant ın respect of the demised property 
excluding the zinc shed, excceds Rs 400 


Nextly ıt was contended that though on the date on which the appl.cation for 
the fixation of the fair rent was filed by the landlord, the building which bore a 
monthly rental of over Rs 400 stood outs de the scope of the Act section 30 of the 
Act has been amended by Act XI of 1964 deleting this exemption ın the case of non- 
residential buildings It ıs argued that the Court could take note of the change 
ın the law and apply it as ıt exists at the present tyme I am by no means con- 
vinced of the applicability of this general principle in this case The quest on 1s 
-whether on the date on which the landlord made the applicat on, such application 
was at all maintamable Ifıt was not, the Court had no jurisdict.on to entertain it 
as on that day and deal withit It may be that today after the passing of Act XI 
of 1964 the landlord could mamta the appl caton The posit on is that there 
was no right in the landord to make an application of this kind prior to the passing of 
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Act XI of 1964 Such right was created by that Act. It should necessarily follow 
that the petition was not maintainable and should be dismissed. 


In the result, the writ petition 1s allowed In the circumstance of the case, there 
will be no order as to costs 1 


V.K. — ' Petition allowed 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 
(Gıvıl Appellate Jurısdıctıon ) 


PRESENT :—-Mr. Justice K. VEERASWAMI AND MR Justice N. KRISHNASWAMI 
REDDY. 





S.K M: Muhammed Mustafa Marakayar .  Appellani* 
7. 7 
Udayanachiammal and others .. Respondents. 


Madras Estates (Abolition and Conversion into Ryowari) Act (XXVI of 1948), sections 3 
and 59—Undertenure estate, including pannar lands therein, subjected to mortgage— 
Subsequently, estate notified and taken over under tha Abolition Ast—Effect on right 
of mortgagee—If can proceed against panndı lands in execution ef mortgage decres— 
Interest payable on the debt—If stops from date of deposit of compensation under section 
54-A. 


The scheme of the provisions of the Madras Estates (Abolition and Conversion 
into Ryotwarı) Act ıs that with effect from the date of the notification or the date 
presctibed therein, the entire estate 1s transferred to and 1s vested ın the Govern- 
ment. But this ıs subject to the provisions providing otherwise. Notwithstand- 
ing the vesting of the entire estate possession of lands for which ryotwarı pattas 
shall-have to be granted ıs not to be disturbed unlike the rest of the estate notified 
and taken over. The provisions relating to grant of ryotwarı patta show that 
once the character of the land 1s determined, patta should perforce issue. In’ 
other words, the person ın possession of lands for which he 1s entitled to a ryotwarı 
patta will get patta not as a matter of grace but as of right. In effect both posses- 
sion and title of a person who ıs entitled to a ryotwari patta are saved from the 
effect of the notification under section 3 (b) and the ownership in such lands con- 
tınues ın the quondam landholder notwithsanding the notification and the fact 
that it 1s subject to determination of the character of the land for which he will 
be entitled to a ryotwarı patta, The only change, however, brought about is 
not to the ownership but to the tenure of the land for which ryotwarı patta is 
granted. Before notification such land was subject to payment of peshkush and 
after the notification, its character as private or ryoti land ıs destroyed and it 
will be held after the notification and determination of 1ts character and grant 
of ryotwarı patta as ryotwarı land subject to payment of assessment as finally 
settled under section 22. 


It will therefore follow that a mortgagee of an undertenure estate can proceed 
against the pannai or private lands comprised ın the estate, ın execution of the 
mortgage decree obtained by him, even after the entire estate has been notified 
and taken over under the Act and. the contention that the remedy of the mortgagee 
is entirely confined to the compensation paid or to be paid to the Iandholder, 1s 
untenable f 


Rana Sheo Ambar Sıngh v Allahabad Bank, (1962) 1 S C J. 679 : (1962)2 SCR. 
441: AIR 1961 SC 1790, distinguished ; Seethalakshimı v Krıshnaswamı, 
I.L R. (1961) Mad 265 and Sıdheswar Prasad Singh v Ram Saroop Singh and 
others, AI.R 1963 Pat 412 (F B.), relied on 


In any case, even assuming that the mortgagor’s ownership of the panna: or 
private land was extinguished as a result of the notification under the Act, they 





* Appeal No 359 of 1961 5th December 1966. 
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can, on the grant of ryotwarı patta, be proceeded against as substituted security. 
Private land for which patta has been granted but on a ryotwari tenure 1s un- 
doubtedly “ other property ” within the meaning of section 59 (1) (4), which ıs 
comprehensive enough to include pannai or private lands for which the mortgagor 
was granted ryotwari patta. It follows that section 59 (1) does not act as a bar 
to the mortgagee proceeding againt the erstwhile private or pannai lands in 
execution of the mortgage decree, after the grant of patta. 


The vesting under section 3 (b) of the Act free of all encumbrances does not 
have the effect of destroying the debt enforceable against the land holder, but 
leaves the liabilities as between the creditor and the debtor imtact, and the Act 
touches the debt only ın so far as ıt affects the Government both in relation to the 
vesting pursuant to the notification and to the payment of compensation. That 
being the case, the contention cannot be accepted that interest comes to a stop 
in toto From the date of deposit of compensation under section 54-A. There is no 
reason why the Act, having regard to its declared policy and intention, should 
deprive a creditor of interest as stipulated in the contract. t 


Appeal against the decree or the District Court (Additional), Ramanathapuram 
at Madurai, dated 24th October, 1960 and made in Original Suit No. 16 of 1960. 


V. Vedanthachari for N. Sıoamani and M. V- Krishnan, for Appellant. 
R. Gopalaswamı Ayyangar and S. Ramasubramamam, for Respondents. 


The Judgment of the Court was delivered by 


Veeraswami, 7.—The third defendant, who 1s one of the legal representatives of 
the original mortgagor ıs the appellant. The first respondent as assignee of the 
suit mortgage, dated 9th September, 1937, sued on it and asked for sale of a part of 
the hypotheca in default of payment. Most of the al ences of parts of the hypo- 
theca have been ımpleaded as defendants in addition to the legal representatives of 
the original mortgagor who died ın about 1942. Various defences were raised of 
which thé substantial one was whether the properties mentioned in the plant B 
schedule were liable for the mortgage amount and whether the suit was not barred 
under the provisions of the Madras Act XXVI of 1948. Among the other m nor 
questions were whether the plaint B schedule properties formed part of the mort- 
gage and whether the debtors were not entitled to the benefits of the: Madras Act 
TV of 1938. On all these questions,-the rst respondent succeeded. 


The mortgage was by one S K. Muhammed Aliar Marakayar for repayment 
of a sum of Rs. 15,000 on a number of items of properties of which Perayur village 
was one which was admittedly an undertenure estate in the zam ndar of Remanatha 
puram The entirety of the village being the subject-matter of the mortgage, there 
is no doubt that the pannaı lands therein also would form part of the hypotheca, 
On the other question as to the appl :cability of the Madras Act IV of 1938, no argu- 
ents have been addressed to us. We also think that the Court below on that ques- 
tion came to the correct conclusion. The matter in controversy thus turned only on 
whether the pannai lands in the Perayur village could be proceeded against in 
execution of the mortgage decree. 


The zamn of Ramanathapuram was notified and taken over under the pro- 
visions of Act XXVI of 1948, with effect from gth September, 1949 and the notifi- 
cation included the undertenure estate. The contention for the mortgagor before 
the Court below was that the effect of the notıficat'on under section 3 (6) of the Act 
was that the undertenure village ın its entirety on and from the date of the not ficat cn 
stood transferred to and vested ın the State Government free of all encumbrances so 
that the rights of the mortgagee could only be worked out as prov.ded by the Act 
and against the compensat on awarded to the landlholder ın respect of the under- 
tenure estate On the other hand, what was urged for the mortgagee was that 
compensation was paid by the Government only for the melvaram mterest of the 
landholder and as, for the panna: lands, the landholder was entitled to get a 
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ryotwarı patta, there was only a change of tenure and no transference of ownership 
and that, therefore, execution could be levied against the pannai lands The 
Court below relied on the terms ofsection 59 (1) (b) and allowed execution 


The same contention is reiterated by the appellant before us buton slightly 
different reasoning It ıs said that as a result of the notification, the title of the 
landholder to the entirety of the undertenure estate was extinguished as such includ- 
ing the pannat lands and that having regard to the scheme of the Act, the remedy 
of the mortgagee whose rights cease as against the Government and against the 
interest of the landholder in the quondam estate 1s entirely confined to the compen- 
sation paid or to be pad to the landholder under the Act. If the landholder 1s 
entitled to a ryotwarı patta for pannailands and ıs granted one, that ıs a conferment 
on him under the provisions of the Act and ıs a new right. The bar under section 
59 1s comprehensive so as to preclude the mortgagee from proceeding aga'nst the 
property for which the landholder has obtained, a ryotwarı patta even on the 
principle of substituted security This argument ıs countered for the first respondent 
on the ground that the effect of the notification ıs a qualified one so far as ryotı 
or panna lands are concerned, that in respect of such lands, patta granted to the 
landholder ıs related to his pre-existing title to the pannai lands and that in that 
sense there ıs continuity of ownership so that the erstwhile panna: lands are still 
available to be proceeded against in execution of the mortgage decree It ıs also 
contended that even on the assumption that panna lands too stood transferred to 
and vested ın the Government on the notification, after the grant of patta for such 
lands, they should be regarded as substituted for the original hypotheca and on 
this basis too, they could be proceeded against. 


In order to appreciate the rival contentions we have to notice the relevant 
provisions of the Act The Madras Estates (Abolition and Conversion into Ryot- 
warı) Act (Madras Act XXVI of 1948), was intended to provide for the repeal of 
the permanent settlement, the acquisition of the rights of landholders in permanently 
settled and certain other estates in the then Province of Madras and the introduction 
of ryotwatı settlement ın such estates. Section 2 defines an estate to include an 
undertenure or an mam estate Section 3 provides for taking over all estates and 
describes also the consequences of taking over by notification It opens with the 
words with effect on and from the notified date and save as otherwise expressly provided in 
the Act, ıepeals certain named enactments and by clause (b) provides: 


“ (5) the entire estate (including all communal lands and porambokes; other 
non-ryotilands; waste lands, pasture lands; lanka lands; forests; mines and 
minerals, quarries, rivers and streams, tanks and irrigation works; fisheries, and 
ferries), shall stand transferred to the Government and vestin them, free of all 
encumbrances and the Madras Revenue Recovery Act, 1864, the Madras Irrıga- 
tion Cess Act, 1865, and all other enactments applicable to ryotwarı areas shall 
apply to the estates,” = 

Clause (c) 1s to the effect that all rights and interests created in or over the estate 
before the notified date by the principal or any other landholder, shall as against 
the Government cease and determine Clause (d) of the section relates to taking 
possession and ıt says that on notification and after removal of any obstruction that 
may be offered, the Government may forthwith take possession of the estate and 
with ıt accounts, registers, muchilikas, maps, plans and other documents relating 
to the estate But this clause has a proviso: RS 

“ Provided that the Government shall not dıspossess any person of any land 
in the estate ın respect of whichthey consider that he ıs prima facte entitled toa 
ryotwarı patta— 

(.) 1f such person is a ryot, pending the decision of the Settlement Officer 
as to whether he 1s actually entitled to such patta; 
(u) 1f such person 1s a landholder, pending the decision of the Settlement 
Offcer and the Tribunal on appeal, if any, to ıt, as to whether he ıs actually 
entitled to such patta.” 
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Under clavse (e) the principal or any other landholder and any other person, whose 
rights stand transferred under clause (4) or cease and determine under clause (c), 
shall be entitled only to such rights and privileges as are recognised or conferred on 
him by or under the Act. Clause (f) extinguishes on the notification the relation- 
ship of landlord and ryot as between them Clause (g) says that any rights and 
privileges which may have accrued ın the estate, to any person before the notified 
date, against the principal or any other landholder thereof, shall cease and deter- 
mune, and shall not be enforceable aga:mst the Government or such landholders, 
and every such person shall be entitled only to such rights and privileges as are 
recognised or conferred on hım by or under the Act Pausing here for a moment, 
the effect of notification under section 3 (b) ıs subject to the Words save as otherwise 
expressly provided ın the Act ‘Though the entire estate on notification shall stand 
transferred to and vest in the Government free of all encumbrances, possession ın the 
hands of a ryot of ryoti land or in the hands of a Iandholder of lands for which he 
will be entitled prema face to a ryotwar1 patta 1s not to be disturbed, pending a 
decision as provided unde: the Act on the character of the land Ir ıs also to be 
noted that all rıghts and interests created ın or over the estate before the notified 
date by the landholder shall cease and determine as against the Government and 
the persons whose rights and interests stand so transferred or determined shall 
be entitled to such rights and privileges as are recognized or conferred on them by 
the Act The same principle applies to persons ın whose favour any rights and 
privileges have accrued in the estate before the notified date. Section 11 then 
provides for grant of ryotwarı patta to ryots in possession of ryoti lands and certain 
other types of land mentioned therein. Once the characte: of the land 1s established 
under the section, the ryot shall be entitled to a ryotwarı patta with effect on and 
from the notified date Likewise a landholder, inamdar or an undertenure land- 
hoider shall also be entitled to ryotwarı patta for certain types of lands under sections 
12 to 14 including pannaı or private lands within the meaning of section 3 (10) (a) 
of the Estates Land Act, 1908. Sections 18 and 19 cover taking over all buildings 
along with the estate with certain exceptions and sections 19-A and 20 deal with 
persons admitted into possession of non-ryotı lands ın certain circumstances and 
rights of certain lessees and others. We have then a bunch of sections 24 to 39 
which provide for determination, apportionment and payment of compensation. 
Compensat.on payable under these sections 1s a certain multiple of the basic annual 
sum which 1s the aggregate of certain specific components One of such components 
ıs one-third of the gross annual ryotwarı demand ın respect of all lands in the estate 
ın respect of which any person other than the landholder 1s entitled to a ryotwarı 
patta as ascertained under section 28 less the deductions specified in that section. 
That means that private land does not enter into this component, namely, gross 
annual ryotwarı demand In the same way another component of basic annual 
sum, namely, the average net annual miscellaneous revenue ıs also not inclusive 
of the source from lands ın respect of which the landholder 1s entitled to a ryotwari 
patta The reason for excluding private lands ıs obvious, for, those are lands for 
which the landholder shall be entitled to a ryotwarı patta That ıs the reason, 
why apparently, no compensation 1s paid for such lands. Section 41 deals with 
deposit by Government of compensation with the Tribunal and sections 42 to 45 
1elate to apportionment of claims and their settlement against the compensation. 
There are other provisions as to how the compensation 1s to be deposited by Govern- 
ment including advance and ınterım payments Sub-sections (1) and (2) of section 
59 read 


“59. (1) No claim or liability enforceable immediately before the notified 
date against the principal or any other landholder of an estate, or against any 
othe: person whose rights stand transferred to the Government ın pursuance of 
section 3, clause (b) shall on or after that date, be enforceable against the interest 
he had in the estate, and all such claims and liabilities shall (after the 
date on which the deposit ın pursuance of section 54-A 1s made) be enfor- 
ceable— 
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(4) against the ınterim payments or the compensation or other sums paid 
or payable to him under this Act, to the same extent to which such claims and 
liabilities were enforceable against his interest ın the estate immediately before 
the notified date; and 


(6) against his other property, if any, to the same extent to which such claims 
and liab.lities were enforceable against such property immediately before the 
notified date. i 


(2) No Court, shall, on or after the notified date, order or continue execution 
in respect of any decree or order passed against the principal or any other land- 
holder or any other person aforesaid, against the interest he had in the estate; and 
execution shall be ordered or continued in such cases in conformity with the 
provisions of sub-section (1), only as agamst the mterim payments or against 
the compensation or other sum or sums paid or payable to him as aforesaid, or 
against his other property, if any.” 


We shall presently deal with, what, ın our opinion, 1s the effect of section 59. The 
scheme of the provisions which we have briefly referred to, is, as we think, that 
with effect.from the date of the notification or the date prescribed therein, the entire 
estate 1s transferred to and ıs vested ın the Government. But this, as we mentioned, 
ıs subject to the provisions providing otherwise. What are those provisions and 
what 1s their effect? Notwithstanding the vesting of the entire estate possession 
of lands for which ryotwarı pattas shall have to be granted 1s not to be disturbed 
unlike. the rest of the estate notified and taken over. The provisions relating to 
grant of ryotwarı patta show that once the character of the land ıs determined, 
patta should perforce issue. In other words, the person ın posesssion of lands for 
which he ıs entitled to a ryotwarı patta will get patta not as a matter of grace but 
as of right which ıs recognised by these sections. Sub-sections (b) and (d) of section 3 
read with sections 11 to 14 to our minds make ıt clear that the vesting of the estate 
absolutely ın the Government on and from the notified date 1s subject to those 
provisions, namely that the person who shall be entitled to a ryotwarı patta will 
not be, disturbed from possession and once the character of the land is determined 
as ryotwarı or those described ın any of the sections 12 to 14, in recognition thereof 
such person, in possession of such lands shall be granted ryotwarı patta. In 
effect both possession and title of person who 1s entitled to a ryotwarı patta are saved 
from the efféct of the notification under section 3 (b) and the ownership in such 
lands continues ın the quondam landholder notwithstanding the notifictions and 
the fact that ıt 1s subject to determination of the character of the land for which 
he will be entitled to a ryotwarı patta The only change, however, brought 
about ıs not to the ownership but to the tenure of the land for which ryotwarı patta 
ıs granted. Before notification such land was subject to payment of peshkush and 
after the notification, its character as private or ryoti land ıs destroyed and it will 
be held after the notification and determination ofits character and grant of ryotwar1 
patta as ryotwari land subject to payment of assessment as finally settled under 
section 22. It was obviously for this reason that even in the computation of the 
quantum of compensation so payable such private lands were not taken into account 
and expressly excluded from that context We do not rely upon this feature to 
establish continuance of the ownership in the quondam landlord in such land but 
the exclusion from the computation of compensation of such lands appears to be 
logical because the ownership ın such lands is continued. The continuance of such 
ownership with the quondam landholder, though under an altered tenure, is quite 
in keeping w.th the intention of the Act which, as we mentioned, was directed to 
the abolition of the Permanent Settlement, the acquisition of the rights of landholders 
in permanently settled and certain other estates and to bring into being ryotwarı 
sett ement ın such estates. 


That was the view consistently taken by- this Court so far In Civil Miscel- 
laneous Petition No. 8017 of 1950, and connected petitions the then learned Chief 
Justice and Venkatarama Ayyar, J., while rejecting the contention that the Act 
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was ultra vires because among other grounds, ıt did not provide for compensation 
for panna lands, observed: 


“ This contention is, in my opinion, without substance It ıs a matter of 
common knowledge that the income from the private lands was taken into account 
in fixing the peshkush at the tıme of the Permanent Settlement So these lands 
were subject to peshkush. It ıs true that except for this burden the zamındar 
was enjoying the full income from these lands, But even under the provisions 
of the impugned Act the zamindar ıs allowed to continue to enjoy full income 
from these lands. Only, instead of the burden of the peshkush there 1s now the 
burden of ryotwari assessment. Surely the Zamindar cannot both have the 
lands and also ask for the mcome from thé lands to be included ın the computation 
of the basic annual sum The ownership of the lands subject to assessment 1s 
with the Zam ndar.” a 


Even more directly in point is Seethalakshm: v Krıshnaswamı!,' where a 
‘simular question as in this case was decided. That was a case of a charge created” 
for unpaid purchase price under a sale deed relating to the estate After: the estate 
was notified under Madras Act XXVI of 1948 and taken over, the landholder who 
had created a charge over the estate obtained ryotwarı pattas for certain‘ private 
or homefarm lands ın the estate under section 12 of the Act In a suit to enforce 
the charge, enter ala against such private or homefarm lands, ıt was contended 
that the lands could not be proceeded against as after the notification and taking 
over, they ceased to be private lands and ryotwarı pattas had since been 1ssued ın 
respect of them The lower appellate Court was not prepared to accept that con- 
tention and when the matter came up here ın second appeal, an application for 
stay of the passing of the final decree came up before a learned single Judge of this 
Courtwho said that by virtue of the notification the Government hadın no way put an 
end to, modified or altered the mutual rights between parties in regard to pannai lands 
over which the charge had been created and that the patta lands should be deemed 
to be substituted security for the panna: lands. But when the second appeal came 
up for final disposal before the same learned Judge, he considered that the appeal 
should be disposed of by a Division Bench as ıt raised a question of importance 
It was accordingly heard by a Division Bench to which one of us was a party The 
contention was that the Act was a piece of expropriatory legislation and the effect 
of the notification under section 3 was to completely destroy the ‘rights inter se 
between the charge-holder ana the persons who created the charge. The Division 
Bench did not accept this view as there was a provision entitling a mortgagee 
of an estate to obtain relief by payment of the amount due to him from and out of 
the compensation deposited by Government On the more important aspect, 
the argument was that the pannaı lands as such had ceased to exist and that though 
ın respect of the same lands ryotwarı pattas had been issued to the landholder, they 
could not be deemed to be subject to the charge created by the landholder. 
Rejecting this contention, the Bench observed at page 267° 


“ Under section 12 of the Act in the case of Zamindar estate, the landholder 
shall be entitled to a ryotwarı patta in respect, among other lands, of what 
can be established to be private lands within the meaning of section 3, clause (10) 
(a) of the Estates Land Act Ifın this case ryotwari patta has been issued, ıt 1s 
only because they have been established to be private lands If instead of issuing 
ryotwarı patta the Government had taken the interest ın these private lands and 
awarded compensation for them, surely ıt cannot be contended that the charge- . 
holder will not be entitled to have the amount of compensation If that be so, 
we fail to see why the chargeholder should be deprived of his security over the 
same lands which though they have ceased to be private lands continue to be the 
property of the landholder. Only before the notification these lands were subject 
to the payment of peshkush along with other lands ın the estate, but after issue 
of pattas they would be subject to the ryotwarı assessment. This Court took this 
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view ın an early case, wide Civil Miscellaneous Petition Nos 8017 of 1950, etc. 
and 1032 of 1951. We pointed out that the ownership of private lands must be 
deemed to continue with the Zamindar and there has only been a change of 
the nature of the burden on such lands It follows that the charge would continue 
to subsist in respect of the private lands for which under section 12 a ryotwari 
patta has been issued to the landholder.” 


` This decision ıs conclusively against the appellant and in fact Sr 
Vedanthacharı for the appellant did not contend that it 1s not so. But he relied 
on a decision of the Supreme Court and argued that in view of it, the view that 
found favour with this Court in the two cases could no longer prevail. We will 
deal with this contention presently. We find that before and after the decision of 
the Supreme Court relied on by the appellant, the Patna High Court has taken the 
view in two cases simular to that of this Court. The Patna High Court 
was concerned with the provisions of the Bihar Land Reforms Act, 1950 and the 
effect of notification and taking over of the estates ın relation to the ownership of 
bhumidarı lands which had been subject to a charge prior to the Act. Mahant 
Sukkdeo Das v. Kas Prasad Tewari4, which was decided by a Full Bench of the 
Patna High Court held that under the provisions of that Act, a decree holder mort- 
gagee of the interest of the proprietor, whose estate had vested ın the State under 
section 3 was entitled to proceed against the bakasht lands of the proprietor com- 
prised ın the said estate for recovery of the dues under this mortgage decree and that 
the mortgagee could not be forced to seek his remedy as provided ın sect:on 14 and 
to satisfy his mortgage debt out of the compensation payable under the Act The 
Court referred to sections 3 and 3-A under which the entire estate vested in the 
State absolutely and not only the right, title and interest of the proprietor or tenure- 
holder, but was of the view that the word vest did not imply that after the date of 
vesting no interest at all was left with the ex-proprietoror ex-tenure-holder The 
Court further observed that this was because section 4 was subject to the gualıfi- 
cation enacted ın clause (4) of the same section which was to the effect that the 
proprietor or tenure-holder after the vesting should cease to have any interest in 
the estate or tenure other than the interests ex-pressly saved by the povisions of the 
Act One of the interests saved was what was laid down ın section 6 of the Act, 
namely, that bakasht land would continue to remain ın possess:on of the 
ex-proprietor or tenure-holder but not ın the character of bakasht lands but as 
ryotilands In view of this the Court held 


ce 


the combined effect of sections 3, 3-A, 4 and 6 1s that the Jands in 
cultivating possession of the intermediaries do not vest absolutely in the State 
but remain with the intermediaries and will be deemed to be settled with them 

. The right of the State so far as those lands are concerned 1s restric- 
ted only to realisation of rent that may be assessed on such lands in accordance 
with the provisions of the Act (but ıt will not be entitled to resume bakasht 
possession of them) 


Section 4 (d) bars a suitin a civil Court for the recovery of any money due from 
such proprietor or tenure-holder the payment of which 1s secured by a mortgage 
of, or is a charge on, such estate or tenure 


The Patna High Court was of the view that the section did not stand in the 
way of the mortgagee-decree-holde: proceeding against other properties included 
in the mortgage. Except for the fact that section 6 of the Bihar Land Reforms 
Act says that while on and from the date of vesting all lands used for agricultural 
or horticultural purpose which were in khas possession of a proprietor or tcnure- 
holder on the date of such vesting, shall be deemed to be settled by the State with 
such proprietor or tenure-holder and such proprietor and tenure-holder shall be 
entitled to retain possession thereof and hold them as a raryat under the State, the 
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effect of the Madres Act appears to be the same, though the Madras Act does not 
ın so many words say that the lands, for which a landholder will be entitled to a 
ryotwarı patta shall be deemed to have been settled on hım by the State. As we 
already pointed out, sect.on 3 has made ıt clea: that if the person would be entitled 
to patta he must not be dispossessed of the land until determination of the character 
of the land and sections 12 to 14 have made ıt perfectly clear that once the character 
of the land ıs established, the person concerned shall be entitled to a ryotwarı patta 
and this 1s with effect on and from the notified date The grant of patta under 
those sections read with the protection of continued possess.on ın our view 1s only 
in recognition of the anterior title which 1s cont.nued with different incidence from 
the standpoint of revenue and the 1elat.onship of landlord and tenant 


The second case decided by the Patna High Court, ıs Sadheswa» Prasad Singh v. 
Ram Saroop Singh and others! There again, the Patra High Count held the same view 
as before, as to the effect of the notification under section 4, ın relation to private 
lands Kanhaiya S ngh, J , with whom Ramaswami, C J , agreed, while the third 
learned Judge differed, observed 


“ The word ‘ vest’ has not got a fixed connotation and has to be construed ın 
the context of the provisions of a particular statute Under the Bihar Land 
Reforms Act, though the estate of an intermediary vests ın the State by virtue 
of section 4 read with section 6 ,the State does not become the full owner of the 
bakasht lands The intermediary ıs entitled to retain possession of those lands 
and continues to be full owner thereof, having absolute and indefeasible right 
therein with full power of disposal The only change effected 1s that instead of 
being a proprietor, he becomes a tenant and instead of revenuc he pays rent ” 


That precisely was the v.ew expressed by this Court in Scethalakshm: v Krishna- 
swam? The Patna High Court went on to say 

“ Where the entire estate 1s mortgaged and where that estate vests in the State 
and no interest in that estate ıs left with the mortgagor landlord, itis plain that the 
moitgagee is debarred under section 4 (d) from realising his mortgage debt from 
the property that has vested in the State In sucha case he cannot also enforce 
the mortgage security against the other property of the mortgagor that has not 
vested in the State The position, however, 1s entirely different where the entire 
interest of the moıtgagor landlord ın the estate does not vest in the State, but by 
virtue of section 6 read with section 4 of the Bihar Act some interests ın the bakasht 
land are left with the mortgagor landlord The mortgagee ıs entitled to follow 
that pioperty, namely bakasht lands, and enforce the mortgage security against 
that property, on the ground of accession to the mortgaged property, ıt not, on 
the ground of substituted security” 


The last observation was made, on the view that bakesht lands which were 
deemed to be settled with the intermediaries after the vesting of the estate constituted 
an accession to the mortgaged property, with the result that the mortgagee could 
proceed against such lands for satisfaction of the mortgage debt The majority ın 
this case accepted the view of the Full Bench ın Mahanth Sukhdeo Das v Kashı Prasad 
Tewari? We do not think ıt necessary to go so far as to put it on the ground of 
accession, but ıt will suffice for our present purpose to say that under the Madras 
Act, the vesting on the notification of an estate in the Government 1s qualified by the 
other provisions of section 3, particularly clause (d), and sections 12 to 14, with the 
result that the ownership in the private lands for which the landlholder shall be enti- 
tled to ryotwarı patta 1s not put an end to but continues ın the lendholder even after 
the taking over of the estate The Allahabad H gh Court, ın Sheo Amber v Allahabad 
Bank*, took the v.ew that the bhumdar: lands shall be deemed to have been settled 
by the State on and from the notified date, but under section 18 of the Uttar Pradesh 
Zamındarı Abol:tion and Land Reforms Act, 1950, could be proceeded against by 
m e RE 
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the mortgagee as substituted security. But the Supreme Court in Rana Shee Ambar 
Singh v. Allahabad Bank}, did not accept that view on a construction of particular 
provisions of that Act, especially those relating to taking over and its effect under 
section 6 (4) In the view of the Supreme Court, section 6 (4) of that Act ruled out 
application of the doctrine of substituted security to enable the mortgagee to proceed 
against it 


We shall now proceed to consider whether Rana Sheo Ambar Singh v. Allahabad 
Bank} makes any difference to the view we have taken, as to the effect of the notifica- 
tion in relation to panna: or private lands. That case, as we said, related to the 
Uttar Pradesh Act. That was an Act to provide for the abolition of the Zamudari 
system, as Madras Act (XXVI of 1948), which involved intermediaries between the 
tiller of the so1l and the State ın the Uttar Pradesh and for the accequsition cf their 
rights, title and interest and to reform the law relating to land tenure consequent 
upon such abolition and acquisition and to make provision for, other matters con- 
nected therewith Chapter If of this Act covers acquisition of the interests of 
intermediaries and its consequencs Section 4 (1) provides for notification of estates 
and states that on such notıficatıon all notified estates shall stand transferred to and 
vest, except as thereafter provided, ın the State free from all encumbrances. Section 
6 declares the consequences of such vesting. It says that, when the notification under 
section 4 has been published, ın the Gazette, and save as otherwise provided ın that 
Act, the consequences mentioned ın that section shall ensue ın the area to which 
the ‘notification related One of such consequences 1s that all rights, titles and 
interest of all the intermediaries ın every estate ın such area including cultıvatable 
or barren land, grove-land, forests, trees, fisheries, wells tanks ponds, water-channels, 
ferries, pathways, abadı sites, hats, bazaars and melas with certain savings, should cease 
and be vested ın the State free from all encumbrances Another consequence 1s 
provided by section 6 (4), namely no claim or liability enforceable or incurred before 
the date of vesting by or against such intermediary for any money, which 1s charged 
on or secured by a mortgage of such estate or part thereof shall, except as provided 
ın section 73 of the Transfer of Property Act, 1882 be enforceable against his interest 
in the estate Section g provides for certam exceptions from the consequeces 
of the notification under section 4 Under that section, all private wellsın holdings 
grove or abad: trees and all buildings, situate within the limits of an estate, belonging 
to or held by an intermediary should continue to belong to such intermediary, and 
the site of the wells or the buildings with the area appurtenant thereto should be 
deemed to be settled with the intermediary by the State Government on such terms 
and conditions as might be prescribed, Section 18 provides that subject to the 
provisions of sections 10, 15, 16 and 17, all lands ın possession of or held or deemed 
to be held by an intermediary as sır, khudasht or an intermediary’s grove, among 
other things, held as such by an occupancy tenant on the date immediately preceding 
the date of vesting shall be deemed to be settled by the State Government with such 
intermediary who shall, subject to the provisions of that Act, be entitled to take 
or retain possession as a bkumidar thereof In the light of these provisions, the ques- 
tion the Supreme Court had to decide was whether the mortgagee of an estate which 
included the bhumıdarı land within the meaning of section 18, which formed part of 
the mortgage could be proceeded against ın execution by the mortgagee-decree- 
holder after the notification and taking over of the estate of which the bhumdan 
lands werea part Before the Allahabad High Court, the two points urged were that 
the bhumıdarı rights created by section 18 could not be sold ın execution of the decree 
and that the application for execution was barred by limitation. We are not con- 
cerned with the second point The first point was decided by that High Court in 
favour of the mortgagee-decree-holder In the Supreme Court, the contention for 
the appellant was that as the bhumidar: right ın the estate vested in the State under 
the Act, the mortgagee who was only entitled to get the proprietory rights sold under 
the mortgage could only fall back on the compensation payable to the appellant 
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under the Act Strong reliance was placed ın support of this contention, on section 
6 (4). The contention for the respondent (mortgagee-decree-holder) was that 
bhumudarı rights arising under secuon 18 were liable to be sold, as they represented 
the proprietory rights, and in any case they could be sold as substituted security in 
place of the property mortgaged. The Supreme Court after referring to section 4, 
contrasted the language of section g with that of section 18, and held that, while 
section 9 excepted certain specified lands from the effect of the notification and 
vesting in the State, section 18 did not make any exception but proceeded on the 
basis that the lands comprehended by section 18 had vested in the State and that 
they would on and from the notified date be deemed to be settled by the State on 
the quondam proprietor The Supreme Court observed ın page 1793: 


‘Section 9 itself shows in what manner the Legislature was making an excep- 
tion when it did not intend that a particular property should vest in the State. 
If the intention were that sır and khudkashat land and grove land should not 
vest in the State, section 18 would have been worded ın the same way assection 9. 
Further the way ın which section 18 ıs worded . shows that these 
three kinds of property vested in the State under section 6 (a) (1) and were then 
resettled with the intermediary on a new tenure and not in the same right, which 
he had in them before the vesting The Legislature was therefore creating a new 
right under section 18 and the old proprietory nght in sır and khudkashat land 
and any intermediary’s grove land had already vested under section 6 ın the State. 
Therefore, it cannot be said that section 18 is an exception to the consequences 
provided ın section 6 ” 


The Supreme Court also noticed the fact that the Uttar Pradesh Act did not 
provide for compensation for the bhumıarı lands forming part of the estate taken over. 
It was of the view that that would not make any difference, as to the legal effect of 
the notification under section 4 Having taken the view that the bhunmidar: lands 
was a new right conferred on the bhumidarı or proprietor, the Supreme Court consi- 
dered the other question as to whether such bhumıarı land as substituted security 
could be proceeded against On that question, the Supreme Court noticecd section 
6 (h) and expressed the opinion that ıt had a two-fold effect, at page 17094 * 


“In the first place, ıt makes ıt impossible for the ‘mortgagee to follow the pro- 
prietory right after ıt vests ın the State Secondly ıt provides that the only way 
in which the mortgagee can recover his money advanced on the security of the 
property which vested ın the State by virtue of the notification under S 4 and the 
consequences thereof under section 6 1s to follow the procedure under section 73 
of the Transfer of Property Act ” 


On that view, ıt was held that the doctrine of substituted security could not be 
availed of by the mortgagee. 


Mr. Vedanthachar for the appellant has strongly relied on the decision of the 
Supreme Court and urged before us that the provisions of the Madras Act are sub- 
stantially ın part materia with those of the Uttar Pradesh Act On that ground ıt is 
pressed upon us that the view in Seethalakshm: v Krishnaswamt*, ıs no longer good. 
But on a careful consideration of the question, we are unable to accept that content- 
tion. In one sense, practically, all the Acts directed to abolish the estates and 
introduce ryotwarı settlement after removing the intermediaries are designed on 
more or less a common pattern But the analogy cannot be pressed into service, 
where particular provisions which have a bearing on a matter in dispute, are not 
identically worded n the Acts taken for comparison. In the Madras Act, though 
section 3 (4) and the opening words of section 3, substantially bear comparison with 
section 4 (1) of the Uttar Pradesh Act, the Madras Act does not contain anything 
lıke section g of the Uttar Pradesh Act, norlike section 18 ofthat Act It is because, 
as We think, section 9 was especially in contrast with section 18 of the Utter Pradesh 
Act, the Supeme Court, was led to think that, when the Uttar Pradesh Act intended 
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to except certain items of property inclucedin the estate from vesting ın the State, 
ıt used express language, while under sect.on 18 ıt proceeded on the basis that the 
lands covered by that section had vested ın the State, and on that v.ew sought to 
resettle them on the bhumidar, While, of course, provision providing that the bhumı- 
dars on whom such resettlement was made would retain and continue ın possession. 
Inthe Madras Act, as we have already pointed out, section 3 (b) and (d) and section 
12to 14 read together show that the intent.on of the Legislature is not merely not 
to disturb the persons ın possession of which they are prima facie entitled to ryotwar 
patta, butalso they shall, as a matter of right, be entitled to patta on and from the 
date of the notification and taking over of the estate, though, of course, ıt 1s subject to 
determination of the character of the land as pannat or private, as the case may be. 
Sections 12 to 14 are not comparable to section 18 of the Uttar Pradesh Act, for 
those sections do not say that, while the persons prima face entitled to patta may not 
be disturbed from possession, the propert es, for which ryotwar1 patta ıs granted shall 
be deemed to be settled on the pattadars as on and from the date of the notification. 
In fact, section 3 (d) and sections 12 to 14 recognise the title of the proprietor or 
landholder to these lands and ın view of 1t, the Act says that they shall not be dıs- 
turbed ın possession and shall be granted ryotwarı patta The position under the 
Madras Act appears to be very akin to that of the Bihar Act, which was under con 
sideration ın Sıdkeshwar Prasad Singh v. Ram Saroop Singh and others. There also, as in 
this Court Rana Shyeo Ambar Singh v Allahabad Bank®, was relied on But the Patna 
High Court distinguished the Supreme Court decision in the followmg manner : 


“ Section 6 (of the Bihar Act) no doubt corresponds to section 18 of the UP. 
Act, but what 1s of importance 1s that under the UP Act the vesting takes place 
without any reservation, and then certain properties are excepted, such as are 
enumerated ın section g of that Act, and then some lands are deemed to be settled 
with the itermediaries as their bhumidarilands In fact, the provisions of section 
9 afforded the clue to the interpretation of the UP Act There ıs no such provi- 
sion ın the Bihar Act The interpretat.on, put by the Supreme Court on the 
U P. Act cannot, ın my opmion govern the Bihar Aci The decision of the 
Supreme Court ın this case cannot, therfore, be regarded as an authority for 


overruling the decision of the Full Bench in Mahanik Sukhdeo Das v Kashi 
Prasad Tewarc® . 


We are of the same view, as to the applicability of Rana Sheo Ambar Singh v. 
Allahabad Bank®, to this case Asın the Bihar Act, so in the Madras Act, as already 
mentioned, there ıs no such provision like section 9 or even section 18 of the Uttar 
Pradesh Act Far from sections 12 to 14 of the Madras Act saying that the properties 
for which ryotwarı patta was issued shall be resettled or shall be deemed to be 
resettled from the date of the notification, they merely direct that, when once the 
character of the land 1s determined to be pannaı or private, ryotwarı patta shall be 
granted We think that the issue of patta 1s ın recognition of the title that ınhered 
before the notified date and continued to inhere in the landholder thereafter to the 
private lands but only with this difference that after the notifiction the tenure of the 
land ıs no longer panna or private but, on grant ofryotwarı patta, becomes ryotwari 
land subject to payment of assessment 

Even assuming that the mortgagors ownership of the private land was extin- 
guished as a result of the notification, we are of the v.ew that, in any case, they can 
be proceeded against as substituted security It was because of the clear and defi- 
mite provision contained ın secton 6 (4) of the Uttar Pradesh Act, the Supreme 
Court ın Rana Sheo Ambar Singh v Allahabad Bank®, held that the mortgagee could 
not proceed against the substituted security, and that his only remedy was against 
the compensation We do not think that section 59 of the Madras Act, which 1s 
differently worded can be given the same effect as section 6 (h) of the Uttar Pradesh 
Act We have, in an earlier part of this judgment, noticed the terms of section 59(1) 
and (2) The second part of sub-seciton (1) expressly provides that the claims 
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and liabilities of the landholder, afte: the deposit made pursuant to section 54-A 
be enforceable against the ınterim payments or compensation and against the land- 
holders other property, ıf any, to the same extent to which such claims and liabilities, 
were enforceable against such property immediately before the notified date. Private 
land for which patta has been granted but on a ryotwarı tenure 1s undoubtedly other 
property within the meaning of the section The word other has been used with 
reference to the 1tems enumerated in the preceding clause, namely, interim pay- 
ments or compensation or other sums paid or payable to the land holderunder the Act. 
The only question 1s what ıs the effect to be given to such propertyin clause (b) of section 
59 (1) We are not persuaded that by other property ıs meant such property as in 
its present form should have existed prior to the notified date There 1s no reason 
why the Act, having regard to its purpose and intentions, should bar the charge 
holders from proceeding with the properties which do not belong to the State. 
Clause (4) of section 59 (1) ın our opinion, 1s comprehensive enough to include the 
plaint B Schedule properties, namely, the pannat lands for which the mol tgagor was 
granted ryotwarı patta. It follows, therefore, that section 59 (1) does not act as a 
bar, unlike section 6 (4) of the Uttar Pradesh Act, to the first respondent proceed- 
ıng agaist the erstwhile private lands ın execution of the mortgage decree 


There remains for consideration the claim relating to interest The Court 
below has allowed interest at sıx per cent. per annum from the date of the plaint 
and at the contract 1ate as claimed ın the plant for the earlier period. Mr, 
Vedantachar: for the appellant argues that, ın view of section 59 (3), no interest will 
be chargeable after the date of deposit We are unable to accept this contention, 
The liab lity which sub-section (3) visualises ıs one that 1s enforceable against the 
principal or any other landholder or any other person, and such liability may be 
enforced either against interim payment or compensation or other sum paid or paya- 
ble under the Act, or other property of the landholder. Sub-section (3) is not con- 
fined to any particular item of liquid asset or immovable property. The whole 
object of sub-section (3) would appear to be that, when section 54-A allowed six 
months for the Government to deposit the advance compensation, the Legislature 
thought that ıt would be very hard to the landholder to bear simple interest ın excess 
of six per cent. during that period That seems to be the policy behind the sub- 
section There 1s no reason why the Act, having regara to its declared policy and 
intention, should deprive a creditor of interest as stipulated ın the contract The 
vesting under section 3 (b) free of all encumbrances does not have the effect of des- 
troying the debt itself, but leaves the liabilities as between the creditor and the 
debtor ın tact, and the Act touches the debt only ın so far as ıt affects the Govern- 
ment both ın relation to the vesting pursuant to the notification and to the payment 
of compensation That being the case, we do not accept the contention that 
interest comes to a stop ın toto from the date of deposit of compensation under sec- 
tion 54-A. We, therefore, slightly modify the decree of the Court below in regard 
to interest and direct that the mortgagor will pay simple interest at six per cent. 
per annum for a period of six months from September, 1949 to the date of deposit 
under sect.on 54-A In other respects, the decree of the Court below will stand. 


Except to the lim ted extent of modification allowed by us, the appeal fails and is 
dismissed with costs. 


VK. ———— Appeal dismissed, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. Justice K. S. RAMAMURTHY AND MR. Justice A. ALAGIRI- 
SWAMI 
Krishnamurthy Iyer .. Appellani* 
7 


Tıruppangur Srı Sivaloganathaswamı Devasthanam by Exe- 

cutive Officer, 5 Maharajan .. Respondent. 
Madras Indebted Agriculturists (Repayment of Debts) Act (I of 1955), section 4— Payment 

of decree debt in four instalments under section 4—Filing of application for final decree 

three years after the first instalment became payable— Applıcatıon, of barred with respect 
to other instalments also. 

The Madras Indebted Agricultrists (Repayment of Debts) Act, (I of 1955) came 
into force on rst March, 1955 and under ıt the debt became payable ın four instal- 
ments, the first of such instalments being payable on ist July, 1955 and the 
subsequent instalments being payable on Ist July, 1956, 1st July, 1957 and Ist 
July, 1958 respectively. Sub-sectıon (2) of section 4 of the Act inter aha provided 
that where ın respect of a decree for debt passed before the commencement of 
this Act, a debtor fails to make any-one of these payments specified in sub- 
section (1), the decree-holder shall be entitled to execute the decree in respect 
of the instalment which 1s in default. 

On a question whether an application for final decree filed more than three 
years after the first instalment became payable under that Act barred by 
limitation ? 

Held, that the integrality of the decree becoming split up, the decree-holder 
could not execute his decree except as and when the several instalments became 
due. That being so, the argument that ıf the decree-holder fails to apply for a 
final decree within a period of three years of the failure of the judgment-debtor 
to pay the first instalment, this remedy ıs barred not merely ın respect of that 
instalment but all subequent intstalments also, cannot be accepted As the 
decree became split up and became an instalment decree, the decree-holder could 
apply for passing of final decree at least in respect of the instalments payable 
within a period of three years of the date of application for the passing of the 
final decree. 

Appeal against the Decree dated 27th February, 1961 in I.A. No. 822 of 1960 ın 

O.S. No. 15 of 1948, Sub-Court of Mayuram. 

K.G Ramaswamy and A. Sadanand, for Appellant. 

T. K. Subramania Pillar, for Respondent. 

The Judgement of the Court was delivered by 

Algırswamı, F.—In this appeal an interesting question arisesunder the Madras 
Indebted Agriculturists (Repayment of Debts) Act (I of 1955). The question is 
whether an application for final decree filed more than three years after the first 
instalment became payable under that Act ıs barred by limitation. The facts 
necessary for decision in this case and which are not in dispute are as follows. A 
prelim nary charge decree was passed ın this case on 8th July, 1949 and the appellate 
decree on roth April, 1953 Various sums had been paid towards the decree amount 
the last of them being a payment of Rs. 2,500 on 28th February, 1953. The applica- 
tion for passing a final decree was presented on 8th September, 1958 There was an 
acknowledgment Exhibit A-1 dated 21st January, 1954 and even if this ıs taken into 
account, the final decree application ıs beyond three years from that date. Act I of 1955 
came into force on Ist March, 1955 and under it the debt became payable ın four 
instalmens, the first of such instalments beingpayableon Ist July, 1955 and the subse- 
quent instalments being payable on ist July, 1956, 1st July, 1957 and Ist July, 1958 
respectively. Act I of 1955 was preceded by Ord nance V of 1953 which came into 
force on 5th December, 1953 and Act V of 1954 which came into force on 6th Feb- 
ruary, 1954. Under both these enactments, filing of surts and petitions for execution 
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against agriculturists had been stayed. The result was that a period of one year 
six months and 26 days upto Ist July, 1952 was deduciable ın respect of suits and 
execution petitions that may be filed after ist July, 1955. THat does not apply 
here because the present petition ıs one for passing a final decree and not for 
execution and the date of the appellate decree 1s roth April, 1953. When the decree- 
holder applied for passing a final decree, the jugment-debtor contended that the 
application having been filed more than three years after 1st July, 1953, was barred 
by limitation. ‘This contention was overruled and a final decree was passed. The 
judgment-debtor has preferred this appeal against the order passing a final decree. 


The argument on behalf of the appellant ıs that the decree-holder should have 
applied for passing a final decree within 3 years after the first instalment became 
payable on Ist July, 1955 and an application for passing a final decree not having 
been filed within that period of three years, ıt was time barred He relied upon 
sub-section (2) of section 4, which lays down that— i 

“ Where ın respect of a decree for debt passed before the commencement of thıs 

Act, a debtor fails to make any one of these payments specified in sub-section (1) 

the decree-holder shall be entitled to execute the decree ın respect of the instal- 

ment which is ın default.” 
and argued that ın this case the preliminary decree itselt being unexecutable, the 
decree-holder should have applied for passing a final decree within three years of 
the first instalment becoming payable and if he did not do so, the application for 
final decree would become barred and the decree will become unexecutable. 
This argument was itself based on the further argument that more than one final 
decree for sale cannot be passed. On principle we cannot see why more than one 
final decree cannot be passed. But for the purpose of this decree it 1s not necessary 
to decide that question. It will be noticed that the section itself does not directly 
apply. This ıs not a case where asın the case decided in Kashenath Vinayak v. 
Ruma Dap? and Suklya v. Suklal Motchand?, the decree itself could be executed 
without the necessity of a final decree under the provisions of section 15-B of the 
Dekhan Agriculturists Relief Act. 

Under sub-section (1) of section 4 notwithstanding any law, custom, contract 
or decree of Court to the contrary, an agriculturist shall be entitled to pay any debt 
due by him ın four equal instalments, and under sub-clause (b) of section 2 ‘debt? in- 
cludes a debt payable under a decree or order of Court. Therefore, notwithstanding 
the fact that there was a prel minary decreedatedioth April, 1953, the judgment de- 
btor in this case was entitled to pay the debt ın four equal annual instalments begin- 
ning from 1st July, 1955. The integrality of the decree thus became split up and the 
decree-holder could not execute his decree except as and when the several instal- 
ments became due. Further the decree-holder would have to obtain a final decree 
before he could execute the decree. Whether he applies for a final decree soon. 
after the first instalment became due and the final decree as passed directs the mort- 
gage property to be sold for the recovery of the first instalment, which was payable 
on Ist July, 1955, and also serially in respect of the other instalments, or whether as 
in this case, the decree-holder waits till the last ofthe four instalments became paya- 
ble on rst July, 1958 and thereafter applies for a final decree under and the final dec- 
ree for salein respect ofthe amount then payable ıs passed would not make any differ- 
ence. An application for final decree will have to be filed under Article 181 of the 
L mutation Act within three years of the prel minary decree. If the judgment- 
debtor fails to pay the last of the instalments payable on 1st July, 1958 and the decree- 
holder applies for passing of a final decree on 2nd July, 1958 or any subsequent date, 
ıt would be beyond the period of three years ın respect of the first instalment, which 
was payable on ist July, 1955. Whatever may be sa'd about the first instalment 
the application for final decree 1s within the period of three years as regards the other 
three instalments Thatis the case in the present instance We cannot accept the 
argument on behalf of the judgment-debtor that ıf the decree-holder fails to apply 
for a final decree within a period of three years of the failure of the judgment-debtor 
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to pay the first instalment, this remedy ıs barred not merely ın respect of that instal- 
ment but all subsequent instalments also. Asthe decree became split up and became 
an instalment decree the decree-holder could apply foi passing of final decree at 
least ın respect of the instalments payable within a period of three years of the date of 
application for the passing of the final decree. his conclusion of ours 15 amply 
borne out by authority The decision relied upon by the lower Court and reported 
ın Gopal Naicker v. Alagırısıvamı Nateker!, ıs 1tselfin point. In that case a preliminary 
decree on a mortgage suit was passed ın June, 1953 providing for the payment of the 
mortgage money ın seven annual instalments of Rs. 115 each in June, of each year 
with a default clause that if there were defaults in the payment of any instalment, 
the decree-holder might then proceed to sell the mortgaged property for the whole 
amount of the instalments still remaining unpaid and also for the sum of Rs. 262 
which he had provisionally relinquished No instalment was ın fact paid either ın 
1954, 1955, 1956 or 1957 On 22nd June, 1938 before the 1938 instalment had 
become due, the decree-holder filed an application for passing a final decree. ‘The 
debtor contended that the application was barred by lımıtatıon. It was held that 
every fresh default gave rise to a fresh cause of action as the decree-holder ın the 
circumstances was at no time bound to enforce the penalty and the application for 
final decree was not barred by limitation. In that case also the application for 
final decree was beyond three years from the date when the first instalment became 
payable and the final decree application was only ın respect of the other instalments. 
In the present case also the amount due ın respect of the first instalment 1s not claim- 
ed in the application for final decree This decision was followed by the Allahabad 
High Court in Ustan Singh v. Sakal Raj Singh? That too wasa case ofa preliminary 
mortgage decree where the amount was payable in instalments and ıt was held that 
the cause of action to apply for a final decree accrued not on the default of payment 
of the third instalment, but also on subsequent breaches and that the application for 
final decree was competent and the decree-holder was entitled to have final decree 
passed ın respect of the instalments which became due within three years of the applı- 
cation for final decree. This decision followed the Madras decisions above referred 
to, as also a decision of the Oudh Chief Court ın Ban Dutta v. Harpal Singh. 


There have been number of decisions of our HighCourt on the effect of Madras 
Act I of 1955. In Sankaralınga Konar V. Venkatachala Konar*, Jagadisan, J , held that 
by reason of section 4 of the Madras Indebted Agriculturists (Repayment of Debts), 
Act, 1955, a decree amount due by an agrıculturıst 1s payable ın instalments and 
by force of that statute the decree became an instalment decree that limitation has 
to be computed accordingly and that an instalment decree does not necessarily mean 
only a decree which ex facie makes a provision for its repayment ın instalments. 
In Meenakshısundara v. Ramachandra®, Srinivasan, J , held that by reason of section 
4 U) of the Madras Indebted Agriculturists (Repayment of Debts) Act, 1955, a 
decree of Court gets converted into a decree for payment of the amount ın ınstal- 
ments on specified dates and it ıs deemed under sub-section (7) to be a subsequent 
order of Court directing payment of money on specified dates and the period of 
lımıtatıon for purpose of section 48, Civil Procedure Code, in such cases will have to 
be computed from the respective due dates of the instalments Though both these 
decisions were concerned w.th the effect of sub-section (7) of section 4 ın relation to 
execution proceedings they lay down the principle that a decree of Court gets con- 
verted into a decree for payment of instalments, and lımitatıon will have to be cal- 
culated from the date of each instalment. In Richal Naidu v. Muthuramalingam®, a 
Bench of this Court held that the effect of section 4 of Act I of 1955 was that for 
purposes of limitation, the ıntegralıty of the debt must be severed into distinct parts 
There the plaintiff filed a suit confining his claim for the amount due for the three 
instalments which were within time, and the Bench held that where a special 


enactment, which 1s invested with an overriding power (with regard to any other 
> : 








ILR 1¢42) Mad 770 (1942)1MLJ 4 ILR (1960) Mad 567 (1960) 2 
MLJ. 67 


I 
32 ` 

2 -ILR (1945) All 151 5 (1962) IMLJ 10 
3 AIR 1935 Oudh 112 6 (1962)2MLJ 352. 


5 


a) KRISHNAMURTHY IYER 7. T. S. S. DEVASTHANAM (Alagiriswami, 7.). 73 


law) confers the right upon the debtor to pay the debt in instalments it 1s a reason- 
able interpretation to hold that each instalment will furnish a distinct cause of 
action and at least for the purpose of limitation and the right to sue, the ıntegrality 
of the debt must be hela severed into distinct parts. In Chenchamma v Kumara- 
swam Nadu, Jagadisan, J., held that the decree debt recoverable from an agricul- 
turist becomes statutorily converted into an instalment decree payable on the dates 
mentioned ın section 4, sub-section (1) of the Madras Act I of 1955 and that the 
period of 12 years laid down ın section 48 has to be computed only from the date of 
the default ın making the payment and the default would arise only after the dates 
prescribed specifically in Act I of 1955. This decision also relied upon the two earlier 
decisions ın Sankaralınga Konar v. Venkatachala Konar®, and Gopal Udayar v. Mangala 
Udayar8, the first of which Was already referred to. In Samanna Goundar v. 
Thiruvenkada Mudaliar*, Veeraswamı, J., following the decision of the Bench in 
Bıchal Naidu v. Muthuramalingam®, held that Madras Act I of 1955 provided for 
splitting up, in effect the integrity of a debt and payment thereof by four annual 
instalments at once the integrity of the debt 1s so split up, it is then impossible to 
reckon the period of limitation on the basis of the original cause of action for the 
debt and in such a case, each instalment constitutes a fresh cause of action so that 
the creditor Will have a new start of limitation from the date when each of the 
instalments became payable. 


Thus there is overwhelming authority for the view that the effect of Madras 
Act I of 1955 1s that a decree 1s split up into an instalment decree and the period of 
limitation has to be calculated only from the date of the failure to pay any one of 
the instalments Thisrule applies not only to an executable decree but even to a 
preliminary decree ın a mortgage suit which has to be followed by a final decree 
before ıt can be executed. Section 4 (1) of Madras Act I of 1955 makes no dıstınc- 
tion between a decree which 1s executable, as such and a decree which has to be 
made so executable ' In either case, as the amount due under the decree 1s payable 
1n instalments 1t should be deemed to be converted into an instalment decree. Our 
conclusion therefore 1s that the present application for a final decree being confined 
to the three instalments, which were payable within three years of the application 
for final decree, 1s ın time and the order of the lower Court is correct. 


As regards the first instalment towards which the decree-holder purported to 
adjust a sum of Rs. 320, alleged to be due to the judgment-debtor on some other 
account, whether ıt 1s so adjustable or not, it 1s not necessary for us to say. Strictly 
speaking the judgment-debtor’s claim for the sum of Rs. 320 having arisen out of 
a different transaction cannot be set-off against the first instalment due under the 
decree by the judgment-debtor. But whether the judgment-debtor can take any 
steps to recover that sum, it 1s not for us to sayın this appeal. 


In the result the appeal is dismissed with costs of the respondent. | 
V.MXK. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AB MADRAS. 
PRESENT —Mr Justice T. RAMAPRASADA Rao. 
- Mutharasu Thevar . Petitioner? 
Bet 
Mayandı Thevar and others : .. Respondents. 


Contract Act (IX of 1872), section 202—Power-of-attorney—Incidental creation of interest 
an the subject-matter ın favour of the agent—Agency, if an irrevocable one—Principal’s 
right to revoke the vakalat given by has agent 5 : 


Section 202 of the Indian Contract Act inter dha provides that where the agent 
has himself an interest in the property which forms the subject-matter of agency 
the agency cannot, in the absence of an express contract, be terminated to 
the prejudice of such interest. - , 


, In the present case, the agent has been appointed only'to expend for thelıtı- 
gation to be and already sponsored by him and to have the right ın the future to 
mortgage or sell the property of the principals for reimbursement of expenses 
incurred by him Does the agency create an interest in the subject-matter, which 
is the sine qua non to make the power an irrevocable one ? 


Held, that the power-of-attorney incidentally provides for an assurance that 
the agent can have recourse to the properties of the principals for advances made 
by hım. The word “ 2 m8 ” (uruthi), in the circumstances of this case would 
rather mean “ assurance’ and cannot be equated to the expression “ security”. 
Therefore, the recitals inthe power-of-attorney in question do not create ‘an 
irrevocable agency ın the agent entitling him to object to the relief, vz , to revoke 
the vakalat given by him, asked for by the princypals. ° 

Held also that, the principal has the right to have his Counsel to conduct his 
litigation, notwithstanding the fact that the agency ın, question 1s irrevocable 
ornot, . ‘ ž 


Petition under section 115 of Act V of 1908 prayıng the High Court to revise 
the order of the District Court, Ramanathapuram, Madurai, in I.A. No. 249 of 
1964 n A.S No. 163 of 1964 - ,- me? Sy 1 

A.V Narayanaswamı Iyer, for Petitioner. - ‘ ‘ 

K. Gopalacharı, for Respondent. ; 


1 


The Court made the following \ pe a ve 


BR. 1 ” x ip” F, Foy re r 

ORDER —The respondent ın the lower Court is | the petitioner before 
me. During the pendency of an appeal in the District Court, Ramanathapuram 
respondents 1 to 7 and gın the said appeal filed an application under Order 3, 
rule 4, C.vil Procedure Code, to revoke the vakalat given by their power-of-attorney 
agent Muthuraja Thevar, to the Advocate now on record in the said appeal. The 
applicants in, the lower Court as above are hereinafter referred to by me as principals 
Muthuraja Thevar will be' referred to as. the agent The principal under Exhibit 
A-1, dated 29th July, 1961, appointed an agent to be in-charge of their family 
litigation Even by the tıme Exhib:t A-1 was executed, the agent incurred certain 
expenses on behalf of the principals to conduct certain proceedings under section 
145, Crminal Procedure Code, before the Revenue Divisional Officer In cons- 
deratıon of such services ın the past and to initiate further legal proceedings in 
connection with the famuy and its properties, the princ:pals appointed the agent 
under a general power-of-attorney dated 29th July, 1961 A translation of the same 
is extracted as 1t would be necessary 1n the case: 


, 


“In view of the fact that we are unable to unitedly manage and improve 
— the ımidömeof the sard' properties which ıs now ınsüfficrent for the family and to» 
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çonduct the lıtıgatıon wıth reference to the said properties and set them right, 
we requested you to conduct our litigation and manage our propert es. We 
have accordingly given you this general power. In CC No. 3 of 1960, on the 
file of the Revenue Divisional Officer, which were section 145 proceedings, we 
were counter-petitioners. In the said proceedings you helped us and it went 
against us. It-1s urgent and necessary that cıvıl proceedings have to be 
taken for setting aside that order. We have not got the necessary funds and do 
not know all the details. Besides conducting the said proceedings, in view of the 
fact that you need “ e m8 ” for repaying to you the amount which you have 
- hitherto spent for the said proceedings and for spending ın future, we have executed 
this power. We have given you authority through this to act for us as plaintiff 
or defendant or petıtıoner or respondent, give vakalat and to conduct proceedings 
m crvil, revenue and criminal Courts. You will incur the expenses therefor and 
in the matter of managing our family properties and clearing the encumbrances 
thereon you can do things according to your discretion without our permission. 
For the purpose of recouping yourself all the expenses, we authorise you to mort- 
gage or sell our family properties.” . 


I should immediately mention that there was some-difference of opinion as to 
what exactly the word “ 2.’ connotes. Whereas the learned Counsel for the 
petitioner would state that ıt would mean security, the learned Counsel for the 
respondents would state that 1t would mean assurance. I shall presently refer to 
this in the course of my judgment. 


The power-of-attorney was cancelled bythe principals as they alleged that they 
lost confidence ın their agent. It 1s also specifically alleged that the agent has not 
accounted for a sum of Rs. 700 which he has drawn from Court and which represen- 
ted the costs of the suit originally instituted by the agent on behalf of the principals. 
The agent-however took up the position that ona fair reading of the power-of-attorney 
subsisting ın his favour, ıt 1s irrevocable as ıt should be deemed to be and ıs coupled 
with an interest within the meaning of section 202 of the Indian Contract Act. 


The primary question argued before me ıs whether such an agency as contem- 
plated in Exhibit A-1, which is the power-of-attorney 1s irrevocable 


y 

Before I deal with the main question and probably the only question that was 
argued before me, I am satisfied that the principal has the right to have his Counsel 
to conduct his litigation, notwithstanding the fact that the agency in question is 
irrevocable or not The agent 1s engaged as a means to an end, He may have 
other mghts under the power-of-attorney; but ıt appears to me that it would be a 
serious inroad on the liberty of a person 1f his agent were to dictate as to who should 
conduct the lit gation of his principal The agent in any circumstances cannot 
have the sole right to decide as to which Advocate has to be engaged for the princ pal’s 
case. Ifthe principal were thus to be constrained to continue his Lit:gat.on through 
a Counsel not of his choices not of his liking, ıt would tantamount to stifl'ng the 
prosecution of a lawful sut and certainly therefore ıt will be against publ c policy. 
‘This decision of mine that the principal has the right to revoke a vakalat g ven by 
the agent ın favour-of the Advocate on record in the appeal under consideration 
is sufficient to dismiss the present G.vil Revision Petition 


But, as already stated, the question that was argued at length before me was 
that even if the princ:pals had such right as above by virtue of the fact that Exhibit 
A-1 purports to give the agent an agency, which is irrevocable within the meaning 
of section 202 of the Indian Contract Act, the principal ın such circumstances can- 
not.revoke the vakalat given ın favour of the Advocate appointed by the agent. 


The agent has been appointed only to expend for the litigation to be and 
already sponsored by him and to have the mght ın the future to mortgage. or sell 
the property of the principals for reimbursement of expenses uicurred by him This 
ın my opinion cannot create an interest ın the subject-matter,which 1s the sıne-gua non 
„to make the power an irrevocable one. If any such interest Were'to be created for 
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the benefit of the agent, it should be contemporaneously provided for in the instru- 
‘ment of agency itself and should not only be express but also be explicit It should 
not give any room for doubt, nor could ıt be a matter of interpretation. In my 
opinon, an agency to be wrevocable should therefore create in the agent an interest 
in the subject-matter,gontemporaneously with the document wherein such agency 
is created and it cannot be left to chance or guess or inference. Unless such a thing 
is available in the documentitself, all such other powers given to the agent mainly 
for purpose of reimbursement of moneys spent by him for and on behalf of the princi- 
pals, even if such reimbursement should be by way of mortgage or sale of the pro- 
perties, would, in my opinion, create only a right incidental to such agency and 
-would not amount to the creation of any interest ın the agent over the subject- 
-matter of the litigation or the subject concerned No doubt, an alleged irrational 
attempt on the part of the principals asın this case, to divest a right conferred on 
the agent incidentally for the purpose of reimbursement may give rise to a cause of 
action to the agent to sue the principals for damages and safeguard and secure his 
right of recoupment by setting the process of law into motion expeditiously. But 
this 1s entirely a different legal incident which has no bearing on the issue whether 
Exhibit A-1, the power-of-attorney 1s by itself an irrevocable power within the 
‘meaning of section 202 of the Indian Contract Act on the ground that it ıs coupled 
with interest. , 


Bowstead in his book on ‘ Agency? 12th Edition has stated the formula in 
such cases in these terms: 


“ Where the authority of an agent ıs given by deed or for valuable consideration. 
for the ‘purpose of effectuating any security or of protecting or securing any interest 
of the agent, ıt is irrevocable during the subsistence of such security or interest. 
But it ıs irrevocable merely because he has an interest ın the exercise of ıt or has 
a special property ın, orlıcu for advances upon, the subject-matter thereof. ... ” 


Section 202 of the Indian Contract Act itself runs in these terms: 


“ Where the agent has himself an interest ın the property which forms the 
subject-matter of the agency the agency cannot, in the absence of an express 
contract, be terminated to the prejudice of such interest.” 


Even on a reading of the section ıt cannot be said that ın the instant case the agent 
has an interest in the subject-matter of the agency. My attention was drawn to a 
decision of Venkatasubba Rao, J., ın Venkanna v. Achutaramanna?, where the learned 
Judge says that: .“ , 

“The principle of section 202 applies only to cases where authority 1s given for 
the purpose of being a security or a part of the security and not to cases where 
the interest of the donee arises afterwards and incidentally; ın such cases, there 
1s no authority coupled with an interest, but an independent authority and an 
interest subsequently arising.” (the italics is mine). 


Even so, a Division Bench of our High Court in Palanwannan v. Krishnaswami 
Konar? laid down the test to be applied in such cases. The power in that case 
-was also on very simular lines with the power which is scrutumsed by me. While 
reviewing such a document, the learned Judges observed: 


“ My view of the document is as follows: I think its primary object was to 
recover on behalf of the principal the fruits of his decree. It contained ıncıdent- 
ally a proviso for the enjoyment of the agent, Vedavyasachar, in order to realise 
that decree: It provides that his remuneration 1s to be one-half of the proceeds. 
It contains an indemnity clause against any out of pocket expenses which he 
ıs ehtitled also to recover from the amount of the decree But the object of the 
power-of-attorney 1s not for the purpose of protecting or securing any interest of 
the agent. I thmkithat part of the agreement 1s purely incidental”. 


1. (1938) 1 M.L J. 610: ALR. 1938 Mad. 2. (1945)2M.LJ 303:I.L R. (1946) Mad, 
542. 121: A.LR. 1946 Mad. 9. 
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In the present case, the power-of-attorney incidentally provides for an assurance 
that the agent can have recourse to the properties of the principals for advances 
made by him. The word,“ 2g” in my opinion, having regard to the 
circumstances of this case, would rather mean “ assurance ” and cannot be equated 
to the expression ‘‘security”. Therefore, the recitals in Exhibit A-ı do not in 
my opinion create an irrevocable agency in the agent entitlmg him to object to the 
relief asked for by the principals in the lower Courts, What Exhibit A-r provides 
for is only the mode as to how the agent can realise his dues. No security 1s in 
fact created upon the execution of the instrument. No interest therefore 1s coupled 
with the agency. 


In the view that I hold, the order of the lower Court is well founded. ‘The 
Civil Revision Petition therefore fails and is dismissed, but, ın the circumstances 
there will be no order as to costs. -> 


f 


V. M.K. “Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice, P. RAMAKRISHNAN 
Madrasaı Nusrathul Islam Trust, by Managing Trustee 


M.A.Md Ismail . Petitoner* 
v. 
The State of Madras, represented by the Accommodation 
Controller, Madras . Respondent. 


Madres Buildings (Lease and Rent Control) Act (XVIII of 1960), sections 3 (5), second 
proviso and 22 and rule 6—Interpretation—Government deemed tenant of the landlord 
from the date fixed by the Accommodation Controller in case of obstructive or preventive 
tactics or omzsston on the part of the landlord—Absence of wilful of delrberate act or 
omission on the part of the landlord to repaw—Second proviso, af could be invoked. 


Section 3 (1) (4) of the Madras Buildings (Lease and Rent Control) Act 
(Madras Act XVIII of 1960) makes it obligatory that every landlord shall, with- 
in 7 days after the building becomes vacant, by the termination of tenancy, give 
notice of the vacancy in writing to the Officer authorised in that behalf by the 
Government (Accommodation Controller in this case). The second proviso 
to section 3 (5) of the Act nter aha provides that provided further that where 
owing to any omission or act or obstructive or preventive tactics on the part of 
the landlord there has been delay ın coming to a decision whether or not the 
building is required for any of the purposes, or for occupation by any of the officers 
specified ın sub-section (3), the Govergment shall be deemed to be the tenant of 
the landlord only from such later date as may be fixed by the authorised officer 
having regard to the circumstances of each case. 


Could this proviso be invoked to a case where there is no wilful omission or 
deliberately obstructive or preventive tactics on the part of the landlord, but 
the necessity for repairs has arisen in the usual course, either due to the default 
of the previous tenant or some other simular causes ? 


Held, that interpreting the words “ omission or act or obstructive or preventive 
tactics * on the part of the landlord ejusdem generis the second proviso to section 
3 (5) of the Act implies an element of penalty, which requires the penalısıng of 
the landlord for obstructive or preventive tactics, which contributed to the delay 
on the part of the Accommodation Controller, in coming to a decision. It is 
not ın every case, where repairs are required according to.the view of the Accom- 
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modatıon Controller, that the power of extension contemplated ın the proviso can 
be invoked Section 22, at the same tıme, providing for effecting of such repairs, 
places an upper! mit for such compulsory repairs, namely, it shall riot ın any one 
year exceed one-twelfth of the rent payable ın respect of the building for that year. 
Rule 6 of therules framed under the Act providing forinspection of the vacant 
build'ngs by prospective allottees also leads to the conclusion that the second 
proviso can be applied only to select cases where there 1s clear proof of deliberate 
omission amounting to obstructive or preventive tactics and positive acts of 
obstruction or prevention on the part of the landlord  ' 


Petition under Article 226 of the Constitution praying the High Court to call 
for records of respondent in A.2-21024/63 dated 18th January, 1965, and issue a writ 
of mandamus dırectıng the respondent to forbear from proceeding further with his 
action under Act XVIII of 1960, etc. 


K. N. Balasubramanam, for Petitioner. 


J. Kanakaraj, for Government Pleader, for Respondent 


The Court made the following mi Se 


ORDER —In this writ petition, the necessity has arisen to interpret the provi- 
sions of section 3 of the Madras Buildings (Lease and Rent Control) Act, 1960, in 
regard to a part of ıt, introduced for the firstt'me ın 1960, and for whose interpreta- 
tion there ıs no clear authority The circumstances have arisen in the following 
way. 


The petitioner 1s a trust, and premises No 12, Muthucattan Street, Periamet, 
Madras, belongs to the trust. The last tenant of the premises was one Gaughan, 
who vacated it on 12th August, 1963 Sect on 3 (1) (4), of the Madras Buildings 
(Lease and Rent Control)'Act (Madras Act XVIII of 1960) hereinafter called the 
Act, makes ıt obligatory that every landlord shall, within 7 days'after the building 
becomes vacant, by the terminat on of tenancy, g‘ve notice of the vacancy ın writing 
to the officer authorised ın that behalf by the Government, which,in this case, ıs the 
Accommodat.on Controller, the respondent herein Adm ttedly, the pet t oner gave 
his report of vacancy on 14th August, 1963. On 19th August, 1963, the Accommoda- 
tion Controller called for some particulars, and which also the pet tioners supplied 
on 21st August, 1963 On 22nd August, 1963, the Accommodation Controller 
intimated to the petitioner, that an Inspector would inspect the premises, and the 
Inspector visited the premises, on 22nd August, 1963, and made a report that the 
‘roof of the kitchen and the passage had collapsed Thereupon, the Accommoda- 
tion Controller wrote a letter on 22nd August, 1963, to the petit.oner say.ng : 


“İt ıs reported by the Accommodation Inspector of this office that the roof of 
the kitchen and the passage ‘of the above premises have collapsed I, therefore, 
request you to int mate the vacancy after testorıng the building to its original 
tenantable condition Please note that the period of seven days for which you 
have to await the Accommodation Controller’s orders regarding the disposal of 
the house will commence only from the date on which his report with the above 
action is received Till then you should neither occupy the premises nor let out 
the same to any person.” 


The petitioner trust replied to this letter stating that they were not prepared 
to spend any amount on the repaırs for the building and requested that the pre- 
muses might be released to ıt for its occupation. In a communication dated 
28th August, 1963, this request was turned down by the Accommodation Control- 
ler, and the petitioner was told that if he failed to intimate the vacancy (afresh) 
after bringing the premises to a tenantable condition action would be taken to prose- 
cute him for non-intimation of vacancy Subsequently on 18th June, 1964, the Acco- 
mmodation Controller gave notice to the petitioner that he had allowea one Hameed 
to occupy the buıldıng and that it had notintimated the vacancy as required 
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in his communication dated 26th August, 1963, after repairing the premıses,, and 
asked ıt to show cause against prosecution. Another final notice to the same pur- 
port was issued on 18th January, 1965 to the petitioner. The’petitione: filed there- 
after this writ petition under Article 226 of the Constitution praying for the issue of 
a writ of mandamus restraining the respondent from proceeding further ın pursuance 
of this final notice dated. 18th January, 1965, for prosecuting the petitioner for not 
ıntımatıng the vacancy after repairing the premises, as required ın the letters above 
mentioned, sent by the Accommodation Controller tothe petitioner. 


In the counter-affidavit as well as at the time of the hearing of the writ petition, 
the learned Government Pleader, appearing for the respondent-Accommodation 
Controller, has sought reliance on the second proviso to section 3 (5) of the Act, 
which 1s in the following terms : : 


“ Provided further that where owing to any omission or act or obstructive or 
preventive tactics on the part of the landlord there has been delayin coming to a 
decision whether or not the building 1s required for any of the purposes, or for 
occupation by any of the officers spec.ficd in sub-section (3), the Government 
shall be deemed. to be the tenant of the landlord only from such later date as 
may be fixed by the authorised officer having regard to the circumstances of 
each case.” 


The counter-affidavit stated that by keeping the building ın untenantable 
condition at the tıme of giving the notice of the vacancy, the landlord had made ıt 
mpossible for the Accommodation Controller to decide whether the building was 
required for any of the purpose mentioned ın section 3 (3) of the Act. It was in 
the above circumstances that the Accommodation Controller had required that the 


ROSE should give a fresh intimation of vacancy after making the building tenant- 
able. 


’ 

On the question of putting into a tenantable condition a building, regarding 
‘which a report of vacancy had been given by the landlord under the provisions of 
section 3 (1) (a) of the Act, ıt has to be pointed out that section 3 (5) and 22 of the 
Act, contain certain provisions. Section 3 (5) states, that, 1f the building 1s required 
for any of the purposes, or for occupation by any of the officers specified in sub- 
section (3), the landlord shall deliver possession of the building and the fixtures and 
fittings in or onthe buildings, in good tenantable repairs and condition to the authori 
sed officer, dnd thereupon the Government shall be deemed to be the tenant of the 
landlord, with retrospective effect from the date on which the authorised officer 
received notice under sub-section (1) or sub-section (2) - Thereafter the terms of the 
fresh tenancy will be such as may be agreed upon between the landlord and the 
tenant, and in default of an agreement, as may be determined by the Controller. 
Section 22 (a) of the Act states that, if a landlord fails to make necessary repairs to 
the building within a reasonable time after notice 1s given by the authorised officer 
ın the case of a building ın respect of which the Government shall be deemed to be 
the tenant under sub-section (5) of section 3, the authorised officer may make such 
repairs or have them made by the allottee and deduct the cost thereof from the 
rent payable for the building or ask the allottee to make such a deduction from the 
rent payable. Theres, therefore, a clear provision for dealing with a case where the 
building, regarding which a report ıs made under section 3 (1) of the Act, 1s found to 
require repairs, ın which case either of the two remedies provided ın section 22 can 
be adopted But in such a case, section 3 (5) does not empower the Accommoda- 
tion Controller to postpone making his decision about allotting the house to an 
Officer or an institution or authority under the control of the Government. 


The respondent’s Counsel, however, relied on the second proviso to section 3 (5) 
above extracted as an authority, for justifying postponement of a decision about 
allotment, till such time as the building ıs put into a tenantable condition The 
language of the proviso shows thatıt refers to certain circumstances where the Accom- 
modation Controller need not come to a decision about allotment within 7 days 
prescribed ın section 3 (3) but can postpone coming to the decision in that respect. 
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The question for consideration is what exactly 1s the situation thus visualised The 
first part of this proviso refers to “‘omission or act or obstructive or preventive tactics’” 
on the part of the landlord leading to delay in coming to a decision, as to whether 
or not the building is required for any of the purposes or for occupation by any of 
the officers specified ın sub-section (3). Clearly the first part ofthe proviso vısua- 
lises only a limited situation, Where the Accommodation Controller 1s empowered 1n 
certain circumstances to postpone the taking of decision and communicating that 
decision, beyond the period of seven days mentioned ın sub-section (3) of section 3- 


The question for consideration is whether a case like the present one, where the 
building ıs found to require some repairs and which the Accommodation Controller 
considers ıt necessary for the landlord to carry out, can be construed as a proper 
ground for postponing coming to a decision about allotting the premises under the 
second proviso to section 3 (5). It appears to me that it 1s not in every case, where 
repairs are required according to the view of the Accommodation Controller, that 
the power of extension contemplated in the proviso can be invoked. If that were 
the view to be taken of the proviso, 1t would impose in many cases an oppressive 
burden on the landlord who will have to comply with the terms of the Accommoda- 
tion Controller for repairing the building irrespective of cost or time. On the otker 
hand, section 22, providing for effecting of such repairs, places an upper limit for 
such compulsory repairs, namely, ıt shall not in any one year exceed one-twelfth of 
the rent payable in respect of the building for that year. This would also show that 
the second proviso to section 3 (5) 1s intended to deal only with a limited set of 
circumstances. To construe what circumstances are meant by the proviso, it 
appears reasonable to take the words “‘omission or act or obstructive or preventive 
tactics” on the part of the landlord ejusdem generis ; in other words what the proviso- 
implies is an element of penalty, which requires the penalising of the landlord for 
obstructive or preventive tactics, which contributed to the delay on the part of the 
Accommodation Controller, ın coming to a decision. 


In this connection, reference can be made to the rules framed under the Act, 
Rule 6 provides for inspection of vacant buildings by prospe’ tive allottees The 
landlord at times may deliberately fail to give the key of the building, to enable 
the prospective allottee to have ınspectıon of the building, and that will be an act 
of omission on the part of the landlord within the meaning of the proviso, and the 
Accommodation Controller can take this as ground forextending the period for 
coming to a conclusion. Such omission can be construed as obstructive or preven= 
tive tactics on the part of the landlord. But where itis found that part of the 
building requires some repairs and there is no evidence of the necessity for repairs 
having arisen through a deliberate omission or obstructive or preventive tactics. 
on the part of the landlord, there will be no scope for ınvoking the principles 
stated ın the second proviso to section 3 (5) of the Act. In such cases, the ordinary 
rule of allowing the new tenant or officer to occupy the premuses subject to the 
condition of further steps being taken under section 22 of the Act to effect repairs, 
should be resorted to. This appears to be the most reasonable way of giving a 
harmonious construction to the provisions of the section (section 3 of the Act) 
including the second proviso which is now before me for consideration as well as 
section 22 of the Act. 


Learned Counsel for the petitioner states that the second proviso should be 
limited to the purposes mentioned in the latter part of the proviso namely “ deeming 
the Government to be the tenant of the landlord only from such later date as may be 
fixed by the authorised officer having regard to the circumstances of each case ”” 
and that proviso cannot bt used to cover a delay ın making a decision about the allot- 
ment and, consequently extending the period of 7 days for communicating that 
decision, as required under section 3 (3) of the Act. If this view of the proviso is 
to be taken, ıt will ignore the first part of the proviso, which refers to delay n 
coming to a decision about the requirement of the building (by the Accommodation 
Controller) owing the obstructive or preventive tactics adopted by the landlord. 
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What I have stated above shows that the second proviso can be applied only toselect 

cases, where there is clear proof of deliberate omission amounting to obstructive or 

preventive tactics and positive acts of obstruction or prevention on the part of the 

landlord, and it cannot be applied to a case where there 1s no wilful omission or 

deliberately obstructive or prevéntive tactics on the part of the landlord, but the 

necessity for repairs has arisen in the usual course, either due to the default of the 
previous tenant or some other similar causes. In the present case, the finding of the 
Accommodation Controller is that the building requires some repairs in respect of 
kitchen roof and passage. But there 1s no finding and no suggestion that these 

repairs have been necessitated by any deliberate omission or obstructive or preven- 
tive tactics on the part of the landlord. Consequently, in the view I have taken of 
the proviso there is no scepe for invoking its application to the circumstances of the 
present case. 


The writ petition is allowed. A writ of mandamus will issue restraining the 
Accommodation Controller from proceeding further with the proposal to prosecute 
the petitioner for non-compliance with the direction mentioned ın the notice dated. 
18th January, 1965. There will be no order as to costs. 


V.M.K. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction ) 
PRESENT :—MR. Justice P. S. KATLASAM. 


Petition allowed. 





M. Gopal Gounder .. Peirtioner* 
v. 
The Panchayat Board, Manalurpet, by its Presıdent and 
another .. Respondents. 


Madras Panchayats Act (XXXV of 1958), sections 26 (d) and 28—Removal of the member—- 
If could be effected by the resolution of the Panchayat Board. 


On the question whether it is open to the Panchayat Board to remove the mem- 
ber (petitioner) from membership by passing a resolution to that effect on the basis 
of the memo. sent by the Panchayat Extension Officer complaining that the 
Panchayat had not taken action and removed the member from membership who 
has been disqualified, 


Held, that there 1s no authority vested in the Panchayat by the Act or by the 
Rules empowering it to remove a member, If there is a dispute as to whether a 
member has become disqualified or not the only procedure to be followed for 
removing himis under section 28, z.e , by applying to the prescribed judicial 
authority whose decision shali be final. 

Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and 1n the affidavit filed therewith, the High Court 
will be pleased to issue a writ of certzorarz calling for the records connected with the 
resolution of the first respondent, dated 3lst August, 1965, directing the removal 
of the petitioner from the membership and quash the said resolution. 

R. Sundaravaradan, for Petitioner. 

CG. Vasudevan, for Ist Respondent. 

The Court made the following 

Orver.—This petition 1s filed by a member of Manalurpet Panchayat praying 
for the issue of a writ of certorarı calling for the records connected with the resolution 
of the Panchayat Board, Manalurpet, dated 31st August, 1965, directing the 
petitioner to be removed and to quash the order. 

The petitioner was elected as a member of the panchayat on 8th April, 1965. 
On 19th August, 1965, the Panchayat Extension Officer, Mugaiayoor Panchayat 
A Sg ore eat Pe ee AE AE 


*W. P. No. 1253 of 1966. 27th September, 1966. 
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Union, having jurisdiction over the first respondent Panchayat Board, wrote to the 
President of the Manalurpet Panchayat stating that the petitioner is not qualified 
to be a memberof the panchayat under section 26 (d) of the Panchayats Act (XXXV 
of 1958) and called upon the Panchayat to explain why no action was taken to 
remove the petitioner from the membership of the Panchayat Appropriate action 
was threatened in case the Panchayat did not take steps to remove the petitioner 
from the membership of the Panchayat. In pursuance of the letter ofthe Panchayat 
Extension Officer, dated 19ıh August, 1965, on 25th August, 1965, the President of 
the Panchayat issued a notice to the petitioner. The petitioner on 31st August, 
1965 objected to the proposed removal disputing that he was disqualified to be a 
member and pointing out that the Panchayat had no jurisdiction to rernove hım from 
membership On İst September, 1965 the Panchayat met and passed a resolution: 
endorsed the memo. of the Panchayat Extension Officer, dated 19th August, 1965 
and removed the petitioner from his membership of the Panchayat by a majority of 
6 to 5. This resolution 1s impugned as illegal and unsustainable ın law as being 
beyond the powers of the Panchayat. , , i } 
t: t a i 

Section 17 of the Panchayats Act prescribes that the term of office of the mem- 
bers ofevery Panchayat who are elected at the ordinary elections shall, save as other- 
wise expressly provided ın or may be prescribed under this Act, be five years. 
Sections 25 and 26 relate to disqualifications of candidates and disqualifications of 
members Section 25 (1) and section 25 (2) provide that a person shall be dısgualı- 
fied for election, as a member 1f, at the date of hommation or election, he suffers 
from any of the disqualifications mentioned ın section 25 (1) and (2), clauses (a) 
to (g). Section 26 provides that subject to the provisions of section 28, a member 
shall ceage to hold office 1f he incurs any of the disabilities mentioned ın section 26, 
clauses (a) to (7). The provision that he ceases to hold office under section 26 1s 
subject to the provisions of section 28 Section 28 provides that whenever it 1s 
alleged that any person who has been elected as a member of a Panchayat 1s not 
qualified or has become disqualified under sections 22, 24, 25 or 26 and such person 
does not admit the allegation, such member or any other member may, and the 
Executive Authority or the Commussioner as the case may be shall, on the direction 
of the Panchayat or Panchayat Union Council or of the Inspector, apply to the 
prescribed judicial authority whose decision shall be final Thus 1t wil] be seen that 
if there 1s an allegation that a person who has been elected as a member of the 
Panchyat has become disqualified, the member concerned. or any other member 
may and the authorities mentioned shall, on the direction of the Panchayat, apply 
to the judicial authority for decision on the question. In this case, as alıcady 
pointed out, the petitione: does not admıt his disqualification, and the procedure 
therefore, 1s that any member aggrieved should approach the judicial authority 
for decision after fulfilling the conditions laid down under section 28. That has 
not been admittedly done in this case 


What has happened ın this case 1s that on the memo. sent by the Panchayat 
Extension Officer complaining that the Panchayat had not taken action and removed 
the member trom membership who has been disqualified, the Panchayat passed 
a resc lution removing him There ıs no authority vested ın the Panchayat by the 
Act or by the Rules empowering ıt to remove a member If there ıs a dispute as to 
whether a member has become disqualified or not the only procedure to be followed 
for removing him 1s under section 28 The resolution of the Panchayat removing 
the petitioner 1s, therefore, beyond the powers conferred on the Panchayat umder 
the Madras Panchayats Act. The resolution has to be quashed and 1s hereby 
quashed The subsequent resolution by the Panchayat calling for fresh elections 
for the seat alleged to have been vacated by the petitioner will also be quashed. 


The wit petition 1s allowed. There will be no order as to costs. oe 
VMK. ` — Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —MR. Justice M.M IsMaiL. 


Syed Ibrahım and others , .. Appellants* 


0. 


Jalma and others . Respondents. 
Madras City Tenants Protection Act, (Iof 1922), sections 2 (4), 3 and 9 (1) (a)—Scope, 


Ss 


applicability and construction of —Ejectment su— Defendant (tenant) not filing applıca- 
‘thon under section 9 (1) within time stepulated—Death of defendant pending suit— 
Legal representatives brought on record—Rıghi of legal representatwes—Competency 
to file application under section 9 (1)—Legal represenlatıves cannot clam fresh opportu- 
nity or right to prefer apblıcatıon— No independent right 


Words and Phrases— To mstitute’’—Interpretation of. 
Limitation Act (XXXVI of 1963), section 21 (1)—Scope of. 0) 


For the purpose of a person coming within the scope of section 9 (1) (a), of 
Madras C ty Tenants Protection Act the following conditions must be fulfilled; 
(1) he must be a tenant as defined ın the Act; (2) he must ke entitled to 
compensation under section 3 of the Act; (3) against that person, a suit 
ın ejectment should have been instituted; (4) within one month after the 
service on him ofsummons, he must apply to the Court for an order that the 
landlord shall be directed to sell for a price to be fixed by the Court the 
whole or part of the extent of land; and (5) the land must be specified in 
the said application preferred by hım. Unless all these conditions are cumu- 
latively satisfied, the person cannot come within the scope of the Act 

No doubt, the Act recognises the heirs of a tenant as tenants for the purpose 
ofthe Act That will mean that if the original tenant ısdead and the heirs 
continue ın possession, they will be entitled to all the protecticn which the Act 
has conferred on a tenant, because they themselves are treated as tenants. For 
instance, 1f, after the death of the original tenant,a suit ın ejectment is filed against 
his heirs, they will be entitled to be paid compensation under section 3 of the 
Act, and they will be entitled to apply under sectron 9 (1) of the Act. But, 
when the suit has been instituted against a tenant and during the pendency of 
the suit his legal representatives are brought on record, it cannot be said that 
they are brought on record only ın their own right as statutory tenants recogmsed 


* by the Act and not as heirs to the right, title and ıntelest of the deceased tenant 





Consequently, the right of the first defendant to apply under sect‘on 9 (1) of the 
Act, having been lost by his failure to prefer an application within the time 
stipulated by the section, defendants 2 to 7 who succeeded to his rights and interest 
cannot claim a fresh opportunity or mght to prefer an application undet section 
9 (1) of the Act. In that view, ıt was held that defendants 2 to 7 did not have 
any independent right to file an application under section 9 (1) of the Act, after 
they were bi ought on record as patties to the suit on the death of their father 

A person to come within the scope of section 9 of the Act must be a person 
against whom a suit in eyectment has been instituted. The expression “to 
institute ’’ has got a definite connotation 1n law; and, ın relation to any proceed- 
ing, there can be only one institution and that ıs when the machinery ıs set in 
motion and proceedings are instituted or imtiated That ıs why section 21 (1) 
of the Limitation Act, 1963 provides that the suit will be deemed to have been 
instituted on the date when legal representatives had been made parties to the 
suit. As far asdefendants 2 to 7 are concerned, it cannot be said that the suit 
has been instituted against them All that can be said is that they are parties 
to a pending suit which was originally against the first defendant 

The right conferred on a tenant under section 9 of the Act constitutes a serious 
inroad into the fundamental right of the landlord to hold his own property and 





*SA No 1875 of 1964,A AO No 302 Of 1964 lgth February, 1968 
and CRP Nos 876 and 877 of 1965 
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he is compelled to sell the property againt his volition In such circumstances 
unless the person comes within the four corners of the language of the section, 
there is no justification for extending the right or the benefit conferred on a 
tenant by that section to a person who does not strictly fall within the scope of 
the section, 


Appeals against the Decree of the Court of the Second Additional Subor- 
dinate Judge, Madurai, in Appeal Suit No. 157 of 1963 preferred against the 
Decree of the Court of the Principal District Munsif of Madurai Town in 
Original Suit No. 81 of 1961. etc. 


K.S. Desıkan, for Appellants. 
T. R. Mani, for Respondents. 


The Court delivered the following i 


Jupomenr :—The appellants in the above Second Appeal and the Civil 
Miscellaneous Appeal and the petitioners in the Civıl Revision Petitions are'the 
same. Appellants 1 to 3 are the assignees of the fourth appellant (fourth petitioner 
in the Cıvıl Revision Petitions), who instituted O S. No. 81 of 1961 on the file of the 
Court of the Principal District Munsiff, Madurai Town, for directing Kader 
Mohideen Rowther (first defendant) to vacate and put the plaintiffin possession 
ofthe suit site after removing the superstructure thereon put up by the first defendant 
and for directing the first defendant to pay the plaintiff a sum of Rs. 276, the rent 
arrears for four months and twelve days. The plaint was presented on 18th 
February, 1961. Summons ın the suit were served on the first defendant on 14th 
March, 1961. On20th April, 1961, the first defendant filed his written statement. 
Subsequent to the filing of the written statement, the first defendant died on 17th 
September, 1961. Thereafter, defendants 2 to 7 were brought on record as the 
legal representatives of the deceased first defendant, as per order of Court dated 13th 
October, 1961, in I.A. No. 1669 of 1961. On 3rd November, 1961, defendants 
2, 4, 5 and 7 filed O.P. No 87 of 1961, under section 9 of the Madras City Tenants’ 
Protection Act, 1921. On the same day, the third defendant filed OP. No 88 
of 1961 for the same relief. The learned District Munsif considered all the three 
proceedings together and, by his judgment and decree dated 14th February, 1963, 
allowed O.P. Nos. 87 and 88 of 1961, dismissed the suit for possession filed by the 
plaintiff, and directed the sale of the suit site ın favour of the petitioners in O.P. 
Nos. 87 and 88 of 1961 fixing the value of the suit site at Rs. 23,700 and granting 
one year’s time for payment of the said amount. In the meanwhile, ıt appears 
that the original plaintiff assigned his interest in the suit site in favour of three 
persons, and therefore he along with the said three persons preferred A.S. Nos. 157, 
158 and 159 of 1963 on the file of the Court of the Subordinate Judge of Madurai, 
against the decree and orders passed in O.S. No 81 of 1961 and O.P. Nos. 87 and 
88 of 1961. The learned Subordinate Judge, by his judgment and order dated 
31st January, 1964, remanded the suit to the lower Court. He agreed with the 
conclusion of the trial Court that defendants 2, 3, 4, 5 and 7 were entitled to apply 
under section 9 of the Act but held that the minimum extent of the land which may 
be necessary for the convenient enjoyment by them has not been properly deter- 
mined. He also observed that the suit of the plaintiff for possession should not have 
been dismissed in the first instance itself, before the petitioners ın the original peti- 
tions were given an opportunity to pay the price and purchase the property. In this 
view, he remanded the proceedings to the lower Court, for the purpose of deciding 
the question in relation to the minimum extent that would be necessary for 
the convenient enjoyment by the petitioners in the Original Petitions. It 1s againt 
the judgment of the learned Subordinate Judge in A.S No 157 of 1963 in O.S. 
No. 81 of 1961 that S.A. No. 1875 of 1964 and C M.A. No 302 of 1964 have been 
preferred. C.R.Ps. Nos. 876 and 877 of 1965 have been preferred against the orders 
of the learned Subordinate Judge in A.S. No. 158 of 1963 in O.P. No. 87 of 1961 
be and A.S. No. 159 of 1963 in O.P. No. 88 of 1961 respectively. 


~ 
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The principal question that has to be considered 1s whether the applications 
filed by the legal representatives of the original first defendant under section 9 of 
the Act were competent. Ifthey were competent, no interference would be called 
for ın the Second Appeal and the Cıvıl Miscellaneous Appeal. On the other hand, 
if the applications were not competent the Civil Revision Petitions will have to be 
allowed, and the Civil Miscellaneous Appeal and the Second Appeal also will 
have to be allowed. 


Mr. K. S. Desikan, the learned Counsel for the appellants, contended that on 
the facts set out above, the original tenant of the property, namely, the first defen- 
dant did not exercise his right under section 9 of the Madras City Tenants’ Protec- 
tion Act within the tıme prescribed by law and therefore he lost his right: Once the 
first defendant had lost his right, defendants 2 to 7, who only stand ın the shoes 
of the first defendant and who have inherited the rights which the first defendant 
had on the date of his death, could not have filed the applications under section 9 
of the Act within 30 days from the date on which they were brought on record as 
parties to the suit. For this purpoe, Mr Desikandrew my attention to the language 
employed in section 9 of the Act and also the provisions contained ın Order 22 of 
the Code of Civil Procedure and section 21 of the Limitation Act, 1963. On the 
other hand Mr. T. R. Mani, the learned Counsel for the respondents, contends 
that defendants 2 to 7 have been recognised as tenants by the Act ın their own 
right and they are entitled to all the benefits, rights and protection conferred by the 
Act, and one of the rights being the right to apply for the sale of the property under 
section 9 of the Act, they were entitled to apply under section 9 within thirty days 
from the date when they were made parties to the suit. ‘ 


Before I examine the rival contentions advanced before me in detail, ıt is 
necessary to refer to the relevant statutory provisions. Section 2 (4) of the Madras 
City Tenants’ Protection Act defines the word ‘ tenant’ as follows :— | 

. a » f ‘ 

«© Tenant’ in relation to any land— 


(i) means a person liable to pay rent in respect of such land , Under a tenancy 
agreement eapress or implied, and 


(ii) includes— 


(a) any such person as is referred to in sub-clause (1) who continues in 
‘possession of the land after the determination of the tenancy agreement, and 


(b) the heirs of any such person as is referred to in sub-clause (1) or sub- 
clause (ii) (a): but does not include a sub-tenant or his heirs.”’ 


“Section 3 states that every tenant shall on ejectment be entitled tc be peid as compen- 
sation the value of any building, which may have been erected by him, by any of 
his predecessors-in-interest, or by any person not in occupation at the time of the 
ejectment who derived title from either of them, and for which compensation has 
not already been paid. Section 9 (1) (a) of the Act, so far as is relevant for the 
‘present case, is in the following terms: 


“ Any tenant who 1s entitled to compensation under section 3 and against whom 
a suit in ejectment has been instituted or proceeding under section 41 of the 
Presidency Small Cause Courts Act, 1882, taken by the landlord, may... .... i 
within one month after the service on him of summons, apply to the Court for 
an order that the landlord shall be directed to sell for a price to be fixed by the 
Court, the whole or part of, the extent of land specified in the application.” 


For the purpose of a person coming within the scope of section 9 (1) (a), the 
‘following conditions must be fulfilled» 


(1) He must-be a tenant as defined in-the. Act; -.———--—-.—. 
(2) He must be entitled’to compensation under section 3 of the Act;'.' 
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(3) Against that person, a suit in ejectment should have been instituted; 


(4) Within one month afte: the service on him of summons, he must apply 
to the Court for an order that the landlord shall be directed to sell for a price to 
be fixed by the Court, the whole or part of the extent of land; and 


(5) The land must be specified ın the said application preferred by him. 


Unless all these conditions are cumulatively satisfied, the person cannot come 
within the scope ofthe Act The argument of Mr. Desikan 1s that one of the condi- 
tions of this section is that he must be a person against whom a suit in ejectment 
has been instituted, and as far as the present case 1s concerned the suit ın ejectment 
was instituted only against the first defendant and sucha _ suitin ejectment was not 
instituted against defendants 2.to 7 In this context, Mr .Desikan relies on the 
provisions contained in Order 22, rules 3 and 4 of the Civil Procedure Code, wherein 
it 1s provided that after the legal representatives of the deceased plaintiff or the 
deceased defendant have been made parties, the suit shall be proceeded with Accord- 
ıng to him, these rules make a distinction between the institution of the-suit and the 
suit’ already instituted being proceeded with Consequently, what happens efter 
the legal representatives have been brought on record 1s not that the suit 1s instituted 
by them or against them but that the suit already instituted is proceeded with by 
them or agaınstthem He also relies on Order 22, rule 4 (2) which provides that 
any person so made a party may make any defence appropriate to his character 
as legal representative of the deceased defendant, and contends that to defendants 
2 to 7 only such defences as would be appropriate to them in their character as legal 
representatives would be available and if any defence open to the first defendant 
was lost, defendants 2 to 7 cannot revive such a defence and put forward the same. 
In this context, reference has been made to section 21 of the Indian Limitation 
Act, 1963,'which, so far a$ 1s relevant for the present case, 1s in the following terms: 


“ (1) Where after the institution of a suit, a new plaintiff or defendant is. 
substituted or added, the suit shall, as regards him, be deemed to have been 
instituted when he was so made a party.’ ... ... .... . .. 

(2) Nothing in sub-section (1) shall apply to a case where a partv is added 
or substituted owing to assignment or devolution of any interest during the 
pendency of a suit or where a plaintiff is made a defendant or a defendant is 


made a plaintiff.” ; 


Based on this, Mr. Desikan argues that, as far as the present case is concerned, 
there had been only one institution of suit against the first defendant and that when 
“defendants 2 to 7 were brought on record, ıt could not be said that there'had been 
institution of the suit against them at the subsequent stage when they were brought 
on record. Mr. K. S. Desikan further invited my attention to the decisions of this 
Court ın Nagammal v. Gouindarajulu Naicker, and Srrnvasan v. Khader Mohtdeen 
Rowther?, to the effect that the period of limitation of 30 days „provided ın section 9 
(1) (æ) of the Act cannot be extended. 


Mr. T. R. Mani, on the other hand, contends that the definition of the word 
‘tenant’ ın section 2 (4) of the Madras City Tenants’ Protection Act expressly 
includes the heirs-of the tenant and consequently defendants 2 to 7 are tenants in 
their own right entitled to'all the protections given by the Act: According to the 
learned Counsel, when defendants 2 to 7 were brought on record as parties to;the 
suit, they did not come on record as representatives of their father or did not derive 
their right or, title from their father but an their own independent righi as’ being 
persons entitled to the rights conferred by the Act In that view, the cate of defen- 
dants 2 to 7 did not fall within the scope of Order 22, rule 4 of the Civil Procedure 
Code but fell under Order 22, rule 10 of the same Code, and consequently the pro- 
visions contained ın section 21 (1) of the Limitation Act already referred to alone 
will apply. s i 
yam a m 

1. (1958)1 M.LJ 286. -a 2 (1964)1MLJ.323 |: e 
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+ I am of the view that the contention of the learned Counsel for the respondents 
proceeds on a misapprehension. No doubt, the Act recognises the heirs of a tenant 
as tenants for the purpose ofthe Act. That will mean that ıf the original tenant 1s 

- dead and the heirs continue ın possession, they will be entitled to all the protection 
which the Act has conferred on a tenant, because they themselves are treated, as 
tenants. Far instance, if, after the death of the original tenant, a suit in ejectment. 
is filed against his hes, they will be entitled to be paid compensation under section 3 
of the Act, and they will be entitled to apply under section g (1) of the Act. But 
the question 1s, when the suit has been instituted against a tenant and during the 
pendency of the suit his legal representatives are brought on record, can 1t be said 
that they come on record not because they happen to be the legal representatives 
of the original tenant but because ın their own right, they themselves are tenants " 
I am unable to hold that, when they are brought on record as legal representatiyés, 
they are brought on record only ın their own right as statutory tenants recognised 
by the Act and not as heirs to the right, title and interest of the deceased tenant. 
Consequently, the right of the first defendant to apply under section g (1) of the 
Act, having been lost by hus failure to prefer ari application within the tıme 
stipulated by the section, defendants 2 to 7 who succeeded to his rights and interest 
cannot claim a fresh opportunity or right to prefer an application under section 9 
(1) of the Act This view of mine finds support from the decision of Ganapatia 
Pillai, J., in C.R.P. Nò. 2408 of 1961, where the learned Judge has stated as fol- 
lows ; i ; 


“The necessity for defining a tenant ın the Act as including the legal represen- 
tative would be obvıdus 1f we analyse the nature of the right conferred upon the 
tenant by the enactment. * Under the general law, no tenant had a right to 
compel his landlord to sell a land upon which the tenant builds a superstructure. 
When such a new right ‘was being conferred upon the tenant, it was obvious to 
the Legislature that the term tenant by itself was not enough to include his legal 
representative., The whole body of peisons proposed to be called’ tenants by 
reason of inheritance would, be left out of the purview of the Act. That was 

- why the definition of ‘tenant’ ın the enactment had to be so worded as to include 
a legal representative. ‘This does not lead to the conclusion that a legal represen- 
tative of a tenant against whom a decree for eviction had been made obtains an 
independent right ta apply under section g (1) apart from the bundle of rights 
that he inherited fram his ancestor. If the ancestor had the right, and he died 
without exercising 1t within the tıme allowed by sectidn 9 (1), certainly, the legal 
representative could exercise 1t; but ifthe ancestor himselfhad lost the right either 
by efflux of time or for any other reasor, I am unable to find any ground for con- 
cluding that a new right 4s conferred by section g \1) upon the tenant who is 
merely the legal representative of the tenant against whom a decree for eviction 
had been made The true legal basis for the rights of a legal representative is 
that he steps into the shoes of his ancestor and inherits what his ancestor left as 
his éstate. The estate left by the ancestor in this case included no doubt the 
tenancy of the land ın question, but attached to that rıght of tenancy of the land 
was the inchoate right to apply for purchasing the landlord’s interest under section 
9 (1). That right would become a completed right only when an application 
1s made under section 9 (1) within the time prescribed by law. Once the ancestor 
failed to apply under sectron g (1) that rrght must be deemed to have been lost 
as the inchoate right lapsed with the expıry of the period withir which that right 
should be exercised In this view of the rights of legal representatives, it would 
‘not be correct to hold that a legal representative like the present petitioners would 
get an independent mght to apply under section g (1), apart from possession of 
any such right on a part of the estate which they have-inherited from 
their ancestor ” j i i 

A , 
I have quoted from that judgment ın such -extenso -because,-1f I may say-so with 
“respect, that represents the correct position in law. Though the learned Judge 
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was dealing with a case where adecree had been passed and at the stage of execution 
the legal representatrves sought to file an application under section 9 (1), stıll the 
learned Judge himself pointed out that whether a decree had been passed or not, 
it would not make any difference in the legal position. The learned Judge pro- 
ceeded to observe. i 


“ Let me take an example where no decree had been obtained and the suit 
for eviction was pending Only one chance 1s given in that contingency to a 
defendant to apply under section 9 (1) and that is within one month of the service 

: of summons ın the procéeding upon hım. If that opportunity is not availed 
of, no further opportunity is given to the tenant to apply under section g (1) 
even 1f ultimately the decree passed 1s set aside and a fresh trial ıs ordered.” 


In my view, this will be sufficient to hold that defendants 2 to 7 did not have an 
andependent right to file an application under section 9 (1) of the Act, after they 
were brought on record as parties to the suit on the death of their father. ? 


There ıs one other ground on which also ıt can be held that defendants 2 to 7 
are not entitled to file an application under section 9 (1) of the Madras City Tenants 
Protection Act. I have already pointed out that a person to come Within the scope 
of section 9, of the Act must be a person against whom A suit in ejectment has-been 

_instituted. The expression ‘ to institute ? has got a definite connotation in law, and, 
in relation to any proceeding, there can be only one institution and that ıs when 
the machinery ıs set ın motion and proceedings are instituted or initiated That 
is why section 21 (1) of the Limitation Act, 1963, provides that the su will be deemed 
to have been instituted on the date when legal representatives had been made parties 
“to the suit. As far as defendants 2 to 7 are concerned, it cannot be,said that the suit 
has been instituted against them. All that can be said is that they are parties to a 
pending suit which was instituted originally against the first defendant. ~- 


Mr. T. R. Mani contends that the expression ‘ has been instituted’ should be 
liberally construed and, for this purpose, relies upon a Full Bench decision -of this 
Court in Syed Oomer Sahib v. Gopaul!, In that decision, it was held that section 9 of 
the Act applies to a case where the suit in efectment has resulted in judgment but 

- has not heen executed or completed by the process of ejectment In my view, that 
decision is not of any help to the respondents. A person will be a person against 
-whom a suit has been instituted, at any stage of the proceedings, whether’ the sut 


has resulted in a decree or not, so long as he is the person against whom a suit 
filed. The Full Bench observed : p : ae 


“The sole question is whether at the tıme the Act came into force the defen- 
dant can be described as a tenant against whom a suit in ejectment has been 
instituted. It is not contended that those words can bear the extreme meaning 
that any tenant against whom a suit in ejectment had even been instituted—a suit 
which might have been brought to a completion by execution and ejectment—is 
within these words of section 9 ; but it is contended that it applies to a case where 
the suit in ejectment has resulted in judgment but has not been executed or com- 
pleted by the process of ejectment Itseems to me that that contention is right 
and that the tenant intended by thesectionis a person who is threatened with 
ejectment as the result of legal proceedings instituted against him but has not in 
pursuance of those proceedings been actually ejected.” 


It may be noted that the Full Bench decision uses the words ‘legal proceedings 
instituted against him’. Consequently, so long as a person happens to be one against 
-whom proceedings have been instituted, the fact that a decree has been passed 
against him will not take him out of such description. But the decision of the Full 
Bench has no application to a case where the suit was not instituted, as in the present 
case, against defendants 2 to 7 but against the first defendant Therefore in my 
view, defendants 2 to 7 do not come within the scope of section 9 of the Madras City 
ae  . ... 
z 1. ' (1924) 47M L J 350° I L.R. 47 Mad. 813 (FB). i f 
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Tenants’ Protection Act, 1921, so as to claim the right to apply under that section. 
I must also point out the fact that the right conferred on a tenant under section 9 of 
the Act constitutes a serious inroad into the fundamental right of the landlord to 
hold his own property and he is compelled to sell the property against his volition 

In such circumstances unless the person comes within the four corners of the 
language of the section, there is no justification for extending the rıght or the 
benefit conferred on a tenant by that section to a person who does not strictly 
fall within the scope of the section. 


In this view, I hold that O.P. No 87 of 1961 filed by defendants 2, 4, 5 and 7 
and O.P. No 88 of 1961 filed by the third aefendantwere not competent, and, conse- 
quently, in so far as the Courts below allowed the said applications, they exercised 
a jurisdiction not vested in them; with the result, the orders of the Courts below in 
O P. No 87 of 1961 and O P No 88 of 1961 are set aside, and C R P. Nos 876 and 
877 of 1965 are allowed For the same reason, the decrees passed by the Courts in 
the suit and the appeal and the order of remand passed by the learned appellate 
Judge have to be set aside and § A. No. 1875 of 1964 and GMA No. 302 of 1964 
have to be allowed They are accordingly allowed. In view of my conclusion, that 
defendants 2 to 7 are not entitled to apply for purchase of the land under section 
9 of the Act, ıt will follow that the appellants succeed in the suit for ejectment. 
The learned District Munsif in paragraph 11 of his judgment has fixed the value of the 
superstructure on the site at Rs. 3,612-40 P. That determination of the value of 
the superstructure has become final, since the respondents did not prefer any 
appeal against that conclusion of the learned District Munsif Though the suit for 
possession filed by the fourth appellant was dismissed, the learned District Munsif 
has granted a decree for a sum of Rs. 276 being the arrears of rent in favour of the 
plaintiff Consequently, in terms of section 4 of the Madras City Tenants 
Protection Act, in the place of the decree passed by the Courts below, there will 
be a decree declaring the amount by way of compensation for the superstructure, 
after setting off the arrears of rent due to the appellants, at Rs. 3,336-40 
(Rs 3,612-40—Rs. 276-00); and, on payment by the appellants into the trial Court, 
within three months from this day, of the said amount, the respondents shall put 
the appellants ın possession of the land with the buildings thereon There will be 
no order as to costs ın these proceedings There will be no leave either in the 
Second Appeal or in the Civil Miscellaneous Appeal : 


S.V J. Revisions, C M A and S A. 
allowed ; No Leave. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present #“—MR Justice M. M. IsMAIL , 


Ammasaı Gounder , r jee Appellant? 
7. 
Ravala Gounder (died) by L Rs ee Respondents. 


Madras Cultwwateng Tenants? Protection Act (XXV of 1955), sections 2 (aa), 3, 6 and 6-A— 
Civil Court’s jurisdiction when barred—Ejectment sut—Defendant disputing the relation- 
ship of tenant and landlord between hım and plantıf—Plea that somebody else 1s the 
owner and he ıs a tenant under that somebody—Defendant not entitled to protection under 
the Act—Order of transfer by civil Court under section 6-A—When can be made— 
Essential conditions to be fulfilled before civil Court can order transfer—Necessity of 
specific and definite. finding that defendant ıs a culizvateng tenant and 1s entitled to the 
benefits of the Act—Absence of such finding—Order of transfer whether sustarnable. 


Cinli Procedure Code (V of 1008), section 100—‘Cultwating tenant” —Finding—Not 
supported by any evidence—Interference in Second Appeal 


The protection against eviction which a tenant has, under the provisions of 
the Madras Cultivating Tenants’ Protection Act, 1s only against the landlord and 
not any other person Therefore, 1f a defendant in a suit for ejectment pleads 
that the plaintiffin the suit is not his landlord, there is no scope for the defendant 
contending that he 1s entitled to any protection under the provisions of the Act. 
The very basis of the protection conferred by the Act ıs the existence and the 
acknowledgment of the relationship of landlord and tenant between the parties 
and once the defendant ın a suit for ejectment pleads that the plaintiff 1s not the 
owner of the land and somebody else 1s the owner of the land and he 1s a tenant of 
that somebodyelse, ıt 1s not open to him at any subsequent stage of the proceed- 
ings to turn round and say that he would admit the title of the plaintiff but would 
plead for the protection under the Act 


Before the civil Court can transfer the matter to the Revenue Divisional Officer 
under section 6-A of the Madras Cultivating Tenants’ Protection Act, three 
conditions must be fulfilled First, the defendant must be a cultivating tenant 
secondly, he must be entitled to the benefits of the Act and thirdly, he must, on transa 
fer of the proceedings from the cıvıl Court to the Revenue Divisional Officer, be 
in a position to obtain one or the other of the statutory reliefs provided ın his favour 
under the Act.. The jurisdiction of the cıvıl Court to transfer a suit to the Revenue 
Divisional Officer 1s dependent upon its finding on these three conditions and. 
if any one of these conditions 1s not fulfilled, the cıvıl Court does not lose its juris- 
diction and ıt cannot transfer the suit to the Revenue Divisional Officer. 


Held on facts, that ın view of the decision reported ın Ramachandra Sastrigal v. 
Kuppuswamı Vanmar, (1961) 1 M L.J. 335, the learned Subordinate Judge's con- 
clusion that he was transferring the matter to the Revenue Divisional Officer 
simply because there was a prima facie case 1s wholly erroneous In the absence of 
specific and definite finding by the lower appellate Court that the respondent 1s 
a cultivating tenant and 1s entitled to the benefits of the Act, the decision of the 
lower appellate Court to transfer the matter to the Revenue Divisional Officer 
cannot be sustained. 

Before a Court can find that the respondent 1s a cultivating tenant, ıt must 
necessarily find him to be a cultivating tenant as defined in the Act, and one of 
the essential ingredients of the definition 1s that the person who so claims must 
be carrying on personal cultivation. Admittedly, in this case, there has been no 
evidence whatever to show that the respondent was carrying on personal cultiva- 
tion. If that be the case, ıt ıs clear that the finding of the learned Subordinate 
Judge that the respondent 1s a cultivating tenant is a finding not supported by 
any evidence on record. 


rt 
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Appeal against the Decree of the Court of the Subordinate Judge, Coimbatore 
in Appeal Suit No. 104 of 1962, preferred against the Decree of the Court of the 
District Munsif (Additional) of Coimbatore in Original Suit No. 522 of 1960. 

T.R. Ramachandran and N Varadarajan, for Appellant. í 


t 


H. Devadass, ‘s W. Kanakaraj and V. Subramaniam, for Respondents, 
The Court delivered the following it ' 


J UDGMENT — The suit ‘property originally belonged to one Kuppana Gouda 
who died before 1937. Kulliammal was his widow and he had two sons and four 
daughters. The respondent herein is the husband of one of the daughters. One 
of the sons of Kuppana Goundar was Rangappa Goundan who died in 1947 survived 
by his widow Ayyammal. In view of the fact that the other son of Kuppana 
Goundar died unmarried even during the lifetime of Rangappa Goundan; Rangappa 
‘Goundan became entitled to the entire property of Kuppana Goundar and after 
his death in 1947 his widow Ayyammal succeeded to the property ,O.P. No 40 
of 1948 was filed by Kullammal for appointment ç of guardian for the person and 
property of, Ayyammal who was a minor and that ÖP. was ordered * On, ‘28th 

. August, 1954, Kulliammal executed a lease deed ın favour of the respondent herein in 
respect of the suit property for a period of ten years and received the entire rent in 
advance On gth March, 1960, Ayyammal sold the sut property to the plaintiff. 
Thereafter the plaintiff: ‘instituted the present suit! namely, O S. No 522 of 1960 on 
the file of the Court of the District Munsif of Coimbatore’ for possession of the suit 
property and’for recovery of mesne profits from the respondent. In the written 
statement filed by the respondent, he contended that Ayyammal had no title to the 
property at'all and even ıf she had any title she had lost ıt iby allowing - Kulliammal 
to execute the lease deed and allowing her and the respondent to remain in possession 
of the property: In paragraph 17 of the written ri he stâted as follows — 

nt ! T ee a ‘ 
we The defin denies and repudiates the allegations in baga 19 of the 
plaint. ‘The defendant has taken the lease deed for the fair rent aemanded by the 
lessor Kulliammal and has also paid the entire rent for the full period‘of ten years 
in advance to his lessor. Plaintiff who has no title and right to possession 1s not 
entitled to any mesne profits. In any event; the mesne profits claimed is excessive, 

At all events, the defendant is protected by the provisions of the Madras Cultıvat- 

ing Tenants’ Protection Act and in so far as he has paid rents to his landlady 

Kulliammal, who alone inducted him into possession under the registered lease 

deed and who has not had any claim or demand from Ayyammal, the alleged 
vendor of the plaintiff, is not liable to pay any rent to the plaintiff, even under the 
provisions. of the Madras Cultivating Tenants’ Protection Act Inany view there- 
fore the claim for mesne profits as made by the plaintiff is unsustainable in any 
event till the full period of lease runs out.” 


(i 


‘On these pleadings, of the’parties, the learned District Munsif framed. the necessat y 
issues and found the title in favour of Ayyammal and thereafter in favour of the 
plaintiff and also came to the conclusion that, the 'respondent herein 1s not entitled 
to the protection of the Madras Cultivating Tenants’ Protection Act, since hewas 
only a trespasser, and by judgment and decree dated 3rd July, 1961, decreed the 
suit with costs directing the respondent to put the appellant in possession of the suit 
property. The judgment also provided that mesne profits be determined under 
separate enquiry under Order 20, rule 12, Code of Civil Procedure. As against 
this judgment, the'respondent preferred A. S$ No. 104 of 1962 on the file of the Court 
of the Subordinate Judge of Coimbatore. Before the learned Subordinate Judge, 
the respondent conceded the title of Ayyammal ‘and therefore the appellant, but con- 
tended that he was entitled to the benefits of the Cultivating Tenants’ Protection Act 
and as such the civil Court had no jurisdiction to try the sut The learned ‘Sabordi- 
nate Juage by his judgment and decree dated 28th November, 1962 allowed the 
appeal, set aside the judgment and decree of the ‘trial Court and transferred the suit 
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to the file of the Revenue Divisional Officer, Coimbatore, under section 6-A of the 
Madras Cultivating Tenants’ Protection Act for disposal according tolaw Tke 
learned Subordinate Judge observes : 


“ On the consideration of the evidence especially of P.W. 1 and P.W 3 who 
admits that Kulliammal was in possession of the land and she had leased. out the 
land to him on behalf of the plaintiffprior to the lease ın favour of the defendant- 
appellant, I have no hesitation ın holding that there 1s prima facie case that the 
conc yn 1s entitled to the benefits of the Cultivating Tenants Protec- 
tion Act.” 


It is against this judgment and decree the present Second Appeal has been preferred 
by the plaintiff. B , A ; 


Mr. T. R. Ramachandran, learned Counsel for the appellant put forward the 
following contentions : * 


1. The respondent having consistently denied the title of the appellant and 
his predecessor-in-interest 1n the written statemient, it was not open to him, once that 
case failed, to take up the position that he was a cultivating tenant of the appellant 
and therefore entitled to the protection of the Madras Cultivating Tenants’ Prce 


tection Act. > ' are 


2a The respondent herein did not put forward any case of being a cultivating 
tenant and therefore being entitled .to the benefits of the Act and consequently the 


civil Court not having any jurisdiction to order ejectment of the respondent. , 


_ 3. The finding of the learned Subordinate Judge that the responcent 1s a 
cultivating tenant within the scope of the Madras Cultivating Tenants’ Protection 
Act, 1955, is not supported by any evidence. eu 


The learned Subordinate Judge has merely recorded that there ıs a prima 
facie case that the defendant-appellant is entitled to the benefits ofthe Madras Culti- 
vating Tenants’ Protection Act and ın that view, transferred the matter to the 
Revenue Divisional Officer, Coimbatore But he is not entitled to.do ‘so, in the 
absence of a definite and clear finding that the respondent is a cultivating tenant 
and ıs entitled to the benefits of the Act. i , l 


,  Ishalldealwith these points seriatim As I have pointed out already, through- 
“out, the respondent in the written statement, repeatedly contended that the appel- 
lant had no title to the property and therefore the appellant was not entitled to seek 
eviction of the respondent īIn'my view, the protection against eviction which a 
tenant has, under the provisions of the Madras Cultıvating Tenants’ Protection Act, 
“is only against the landlord and not any other person. Therefore, if a defendant in a 
stut for ejectment pleads that the plaintiff in the suit is not hislandlord, there is no 
scope for the defendant contending that he 1s entitled to any protection under the 
provisions of the Act. The very basis of the protection conferred by the Act is the 
existence and the acknowledgment of the relationship of landlord and tenant between 
the parties and once the defendant ıh a suit for ejectment pleads that the 
plaintiff is not the owner of the land and somebodyelse is the owner of the land and 
he is a tenant of that somebodyelse, it is not open to him at any subsequent stage of 
the proceedings to turn round and say that he would admit the title of the plaintiff 
but would plead for the protection under the Madras Cultivating Tenants’ Protection 
Act. This view of mine finds support in an unreported, decision of this Court in 
Sabura Ammal and others v. Chinnappa Vanmar and others1. ‘Therefore, I-hold that the 
respondent, having taken up a definite and categorical stand, that the appellant 
did not have title to the property, cannot subsequently, when that case was found 
against him,,turn round and say that he would admit the title of the plaintiff but 
would plead for protection under the Madras Cultivating Tenants’ Protection Act. 


{ 
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With regard to the second point, I have already referred to paragraph 17 of 
the written statement where alone a reference to the Madras Cultivating Tenants 
Protection Act finds a place. Even there, from the extract I have given, it will 
be seen that the reference to the Act has been made only for the purpose of contend- 
ing that the respondent, having paid the rents to Kulliammal as demanded by her, 
was not lable to pay any mesne profits. In view of this limited scope of reference to 
the Madras Cultivating Tenants Protection Act, there was also no specific case put 
forward by the respondent that he was entitled to the protection under the Act and 
consequently the civil Court had no jurisdiction to pass a decree of ejectment against 
him. ‘Therefore, I find the second point also urged by the learned Counsel for the 
appellant in favour of the appellant. 


As far as the third pomt ıs concerned, the term, * cultivating tenant’ has been 
defined, in relation to any land, as a person who carries on personal cultivation 
on such land under a tenancy agreement, express or implied. I have already point- 
ed out the circumstance that ın the defendant’s written statement, the respondent- 
defendant did not at any stage put forward a case that he is a cultivating tenant 
coming within the scope of the Act and therefore entitled to the protection of the 
Act, except the limited reference he has made to that Act in paragraph 17 of the 
written statement. Before a Court can find that the respondent is a cultivating 
tenant, ıt must necessarily find him to be a cultivating tenant, as defined in the Act, 
and one of the essential ingredients of that definition is that the person Who so claims 
must be catrying on personal cultivation. Admittedly, in this case, there has 
been no evidence whatever to show that the respondent was carrying on personal 
cultivation. Ifthat be the case, itis.clear that the finding of the learned Subordinate 


judge that the respondent is a cultivating tenant 1s a finding not supported by any 
evidence on record. 


The fourth point ıs in relation to what the learned Subordinate Judge has 
recorded as to the prima facie case. Panchapakesa Ayyar, J., in Syed Sahib v. 
Angamuthu Moopan 1 and Subbaratnam Iyer v. Pattavarthı Moopan*, had taken the view 
that a cıvıl Court, when transferring a suit to the Revenue Divisional Officer, is 
only required to satisfy itself prema face that the defendant 1s a cultivating tenant and 
that it need not give a finding that he is really a cultivating tenant. This view 
was not approved of by a Bench of this Court in Ramachandra Sastrigal v. Kuppuswami 
Vanmar8. ‘The learned Judges in that case pointed out: 


“ We are of opinion that the view taken by Panchapakesa Ayyar, J., in 
“Syed Sakib v. Angamuthu Moopan! and Subbaratnam Iyer v. Patiavarth, Moopan?, is 
not correct. With great respect to the learned Judge we are unable to subscribe 
to the view that a prima facie finding of the civil Court holding that a party to the 
suit is a cultivating tenant can deprive the civil Court of its jurisdiction to try the 
suit making ıt incumbent on that Court to transfer the suit to the Revenue Court. 
If the view of the learned Judge as expressed by him in those decisions were to 
prevail it would lead to anomalous results. What is to happen if the Revenue 
Court were to hold contrary to the prima facie finding of the civil Court that the 
tenant is not a cultivating tenant entitled to the benefits of the Act? There is 
no machinery under the Act for the Revenue Divisional Officer to retransfer 
the proceeding to the file of the civil Court Further the civil Court cannot 
lose its jurisdiction to try a suit competently laid before ıt on tentative conclusions 
or prima face findings Before the cıvıl Court decides not to try a smt it must 
reach a definite conclusion and must record a comprehensive finding that it has 
no jurisdiction to deal with the matter. There cannot of course be a summary 
enquiry by a civil Court on such vital issue as that of jurisdiction to try the suit.” 
In view of the above decision of a Bench of this Court, the learned Subordinate 
Judge’s conclusion that he was transferring the matter to the Revenue Divisional 
Officer simply because there was a prima facie case is wholly erroneous. Apart 
a eal 
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from that, before the civil Gourt can transfer the matter to the Revenue Divisional 
‘Officer under section 6-A of the Madras Cultivating Tenants Protection Act, three 
conditions must be fulfilled. First, the defendant must be. a cultivating tenant, 
‘secondly, he must be entitled to the benefits of.the Act and thirdly he must, on 
transfer of the, proceedings from the civil Court to the Revenue Divisional Officer, 
‘be ini a position-to obtain one or.the other of the statutory reliefs provided in his 
favour under the Act. The jurisdiction of the civil Court,to transfer a suit to the 
.Révenue Divisional Officer is dependent upon its finding on these three conditions 
and if any ,one of these conditions is not fulfilled, ‘the civil Court does not'lose its 
jurisdiction and it cannot transfer the suit to the Revenue Divisional Officer.: In 
this case, apart from what I have extracted from the judgment of the learned 
Subordinate Judge, there has been no specific and definite finding, by the learned 
Subordinate Judge that the respondent is şa cultivating tenant and is entitled to 
the benefits of,the’ Act: Because of this as,well, the learned Subordinate Judge’s 


décision to transfer the matter to the Revenue Divisional Officer cannot be, sustained. 
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Ji In these circumstances, I allow, thé!Second Appeal and set aside the judgment 

and decree of the learned’ Subordinate Judge’ and restore the decree of the learned 
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District!Munsif. ' There will be no, order as to costsın this appeal 
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Hindu Law— Mıtakshara—Successon—Plea of the existence of the custom of Pathini 
‘Bhagam—Custom manifestly ‘different from the general Hindy, Law—Absence of 


satisfactory evidence—Fudieral notice of the’ custom—Custom 1f and when proved. 
> ' , . i ‘ 


. According to the plaintiff,,in the Krishnavagakar' community, when a man 
has two wives, on his death hisissues share the estate per stirpes according to number 
of wives and not per capii, the children, of one wife taking among themselves 
* one‘ half and the children of the other wife taking the other half share that.1s, 
Sharing according tô a custom-of Pathn: Bhagam | The plaintiff (the daughter) 
would have it that this custoni extended to a case where one wife had a son 
(the ‘first, defendant) and the other wife had'only a female issue , (plaintiff) ; 
„even ın such a case the son or sons by one wife will take a half share and the 
daughter or daughters by the other wife, will take the other half share » 


, On appeal by the plaintiff from the decision ‘of the Subordinate’ ‘Judge, the 
learned District Judge reversed the decision upholding the cistom pleaded. 
His finding of the custom 1s not based on any appreciation of the oral evidence 
regarding the custom which had been let ın by the plaintiff He has rested his 
decision oncertain observations in the decisions of Courts relied on for the plaintiff. 


——ee 


` ‘ we ‘ 
Can the custom pleaded be taken judicial notice from the judicial decisions 
relied upon without further evidence of the custom in the case itself? ' , 


. Held that, ıt is admitted in this case that the-community'1s governed by’the 
Hindu Mitakshara law The customspleaded manifestly differs frem the general 
Hindu’Law. For an alleged custom to réceive recognition in a Court of law, 
there must be satisfactory evidence of usage, long and invariably acted’ upon ıh 
practice, and, followed in the, community whenever occasion arose, as to makè 
-out-thatsıt-has-by common consent been-submıtted to as the established governing 
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rule of the community. When a ‘custom or usage has been repeatedly brought 
« to the notice of Courts, the custom may be held to have been introduced into 
the law without necessity for proving it ın each particular case. 


The learned District Judge in the present case has relied on the observations 
,of Sadasiva Aıyar, C J , ın Sadasıvam v. Gourt (Kolappa Pıllar's Important un- 
reported Travancore Decisions, page 179). It must be noted that in that case 
the incident of custom of Pathını Bhagam as now pleaded was notinissue There- 
fore, his observations are in-the nature of just obzter in the course of the discussion 
of the relevant issues in that case. But there is no record apart from the obser- 
vations of Sadasiva Ayar, C J , for the existence of the custcm pleaded Neither 
of the two decisions (Exhibits) was based on an analysis of the evidence, placed 
before the Court of instances where the custom has been followed or observed. 
In these two cases, no attempt was made to examine whether the custcm or usage 
, pleaded had all the essential attributes of customary law—antiquity, certainty, 

, invariabılıty and reasonableness , At the most all that could be said to have been 
shown ın the present case'is the prevalence of an ıdea of the existence of such 
a custom. : 


Appeal against the decree of the District Court, Kanyakumari at Nagercoil 
in Appeal Suit No 16 of 1962 preferred against the decree of the Court of the 
Subordinate Judge of Padmanabhapuram in Original Suit No 3 of 1961. 


P. Ananihakrıshnan Nair, for Appellant. 
T. R Ramachandran and N. Varddarajan, for Respondents , 
The Court delivered the following ‘ ‘ 


Jupement.—The first defendant in a suit on the file of the Subordinate Judge 
of Padmanabhapuram, the decision in whose favour was reversed on appeal by 
the District Judge, Kanyakumarı, ıs the appellant in the Second Appeal Though 
the relief in the suit 1s one for partition, the supStantial question involved is the 
validity of a family arrangement entered into during the minority of the plaintiff 
by the plaintiff's mother as guardian. The suit properties were held as joint 
family properties by the plaintiff’s father Aryappan Pıllaı Mathavan Pillai who died 
on the 17th of January, 1949 He died leaving Janardhanan Pillai the appellant. 
who is the son by his first wife, the plaintiff his daughter by his second wife, and the 
second wife Lakshm, the second defendant inthe suit On the 15th of July, 1958,. 
on behalf of the plaintiff her minor daughter and on her own behalf the second 
defendant entered into the family arrangement evidenced by a registered deed of” 
partition (Exhibit A-1, registration copy), whereunder the suit ‘properties Were 
divided principally between the first defendant and the plaintiff : Nine: items 
roughly about a fourth share in the properties were allotted for the plaintiffjand her 
mother, the second defendant. Of these the second defendant, was given a nght 
of enjoyment for life in respect of four items the said items to go to the plaintiff” 
after her lifetime The remaining five items of property were to be taken by the 
plaintiff on her attaining majority and during her minority these items were to'be 
managed by the second defendant The deed provided that from out of the proper- 
ties allotted the maintenance and marriage expenses of the plaintiff should be met. 
There was a provision in thé deed permitting the second defendant to raise money 
on security of the properties for the purpose of making ornaments for the plaintiffand 
meeting her marriage expenses The absolute title of the plaintiff to.the propert’es 
‘given to her, was recognised The first defendant himself undertook to discherge 
the encumbrance if any on the properties that were: allotted to the plaintiff. The 
document recited the circumstances which necessitated the family. arrangement. 
A number of litigations had cropped up between the parties. The first defendant 
claimed that he-was'the sole heir of his father and he had instituted a suit Original 
Suit No. 686 of 1955, challenging the claim of the‘plaintiff and her- mother to-share$ 
inthe properties of the deceased. Competing’ mortgages over some properties’ were 
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made by the parties and this had resulted in hotly contested lıtıgatıons between the 
creditors and the parties. Itis in these circumstances that on the advice of relations 
of the parties and respectable persons of the locality the settlement is stated to 
have been arrived at providing mamtenance for the widow for her life and provision 
for the marriage and mamtenance expenses of the plamtiff. It is agreed on both 
sides that the plaintiff and the second defendant are in possession of the properties 
that have been allotted to them under the deed of family arrangement. 


The basis of the suit is the claim by the plamtif that under the customary law 
prevalent in the Krishnavagakar community to which the parties belonged the plain- 
tiff was entitled toahalfshare in the family properties, and that she had been 
deprived of her lawful share in the properties under the family arrangement 
entered into by her mother acting in collusion with the first defendant. 


In the Second Appeal the existence of the custom pleaded 1s the only question 
that falls for consideration. It is not in dispute that the family of Mathavan Pillai 
belonged to the Krishnavagakar community following Makkavazht. In this com- 
munity according to the plamtiff when a man has two wives, on his death his issues 
share the estate per stırpes according to number of wives and not fer cafıta, the 
children of one wife taking among themselves one half share and the children of the 
other wife taking the other half share that 1s, sharmg accordıng to a custom of 
Pathini Bhagam. The plamtiff would have it that this custom extended to a case 
where one wife had a son and the other wife had only female issues ; even m such 
a case the son or sons by one wife will take a half share and the daughter or daughters 
by the other wife will take the other halfshare. The learned Subordinate Judge in 
the Court of first instance, on a careful consideration of the evidence ın the case re- 
garding the custom, held that the plaintiff has not succeeded ın proving the custom 
in the community, of a daughter by one wife succeeding to the family properties 
along with a son by another wife He found that there was no proof of any fraud in 
the execution and registration of the deed of family arrangement, and that there was 
no case for holding that the mother had acted against the interests of her daughter. 
In the circumstances, he saw no reason for setting aside the family arrangement and 
found that it was valid and binding on the parties. ' 


On appeal the learned District Judge has reversed the decision upholding the 
custom pleaded. His finding of the custom is not based on any appreciation of the 
oral evidence regarding the custom which had been let ın by the plaintiff In fact, 
there 1s no discussion at all of the oral evidence let in by the plamtiff. The trial 
‘Court had-discarded the oral evidence. It observed : 


<“Thus on going through the entire oral evidence itis very difficult to, hold that 
there is any such custom established in this case. The witnesses speak to various 
customs and if the plamtiff’s witnesses are to be believed, 1f sons and daughters 
get equally ; then D-1?ssisters will also be entitled to shares in the father’s proper- 
ties. But they are not made parties to the suit.” 


It found that the evidence for the plaintiff was most unsatisfactory and unreliable. 
‘On behalf of the first defendant D W. 2 has been examined to show that the custom 
‘was not prevalent in the community. The leamed Subordmate Judge remarked 
he was a respectable witness and no circumstances had been elicited m his cross- 
examination to disbelieve his testimony. In the view of the learned Subordinate 
Judge the judicial recognition of the custom brought to his notice was not sufficient 
to accept the custom as established law. The learned District Judge has just one 
remark to make in regard to the evidence led m by the plaintiff : l 


“Therefore it is immaterial whether the evidence let m by the plaintiff is not 
par excellence.” f 


He has rested his decision on certain observations m the decisions of Courts relied 
on for the plaintiff. It will, therefore, be necessary to examine whether the judicial 
decisions relied upon by the learned District Judge warrant an inference that the 
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custom has become sufficiently established m the community of Krishanavagakars; 
to be taken judicial notice of without further evidence of the custom in, the case 
itself. ‘ i 


The jurisdiction of this Court to consider this question ın Second Appeal is not 
disputed. Questions as to the existence of a custom or usage having force of law 
quite often come as mixed questions of fact and law This Court in Second Appeal 
cannot interfere with the findings of fact from which the custom or usage has been 
inferred, or is to be inferred ; nor can this Court interfere with the credibulity or suffix 
ciency of the evidence ın support of the facts on which the custom is rested. If the’ 
Courts below have found instances where the custom has been followed or adopted 
or varied from, this Court cannot reassess the evidence ın regard to them. “But wh&- 
ther the facts found establish the necessary elements to warrant an ınference'of the 
existence of a custom or usage having force of law, will be a matter for consideration’ 
in Second Appeal While the findmg that there 1s a particular usage will be'a find- 
ing of fact, the question whether the usage has developed into the customary law of 
the locality or of community will be a question of law. Here agam the approach will 
not be just to judge the sufficiency of evidence or merely count the number of ins- 
tances. What may be looked for in the Second Appellate stage is whether the ins- 
tances adduced show ınvariabılıty and certamty. Another essential element that’ 
has to be looked for before concluding that a custom or usage has force of law-i3 sts’ 
antiquity and a custom to receive recognition must be reasonable. It is admitted: 
in this case that the community is governed by the Hindu Mıtakshara'law ‘The’ 
custom pleaded manifestly differs from the general Hindu Law For afi alleged’ 
custom to receive recognition m a Court of law, there must be satisfactory evidence* 
of usage, long and invariably acted upon in practice and followed m the community’ 
whenever occasion arose as to make out that it has by common consent been submit-’ 
ted to as the established governmg rule of the community. The incidents of the 
custom must not be left m doubt, but must be proved with certainty. See sS. Perumal 
Se hurayar v. M. Rama inga Sethurayar!. A custom is proved either by actual instancés' 
or by.general evidence of the members of the community who would be naturally- 
cognisant of 1ts existence. Of course when a custom or usage has been repeatedly. 
brought to the notice of course, the custom may be held to have been introduced: 
into the law without necessity for proving ıt in each particular case. In Pemraj'v.' 
Chand Kanwar?, the judicial Committee observed : ee: 


““Itısnot doubtful that the ordinary rule is that a party relyıng on a custom 
affecting the Jams which ıs at variance with the ordinary Hmdu Law must allege 
and proveit But1tis equally beyond doubt that a custom which has heen recog- 
nised and affirmed in a series of decisions each of them based on evidence adduced 
in the particular case, may become incorporated m-the general law, with the 
resul: that the onus of proof no longer lies on those who assert ıt but upon those 
assert an exception toit In Rama Rao v Rajah of Pittapur®”’ Lord Dunedin 
observed : 


“No attempt has been, as already stated , made by plaıntıff to prove any special 
custom ın this zammdarı. That by ıtself ın the case of some claims would not be 
fatal. When a custom or usage, whether ın regard to a tenure or a contract or a 
famıly right, 1s repeatedly brought to the notice of the Courts of a country, the 
Courts may hold that custom or usage to be introduced into the law without the 
necessity of proof ın each mdividual case It becomes in the end truly a matter 
of process and pleading Analogy may be found ın mstances ın the law mer- 
chant or in certain customs in copy-hold tenure In the matter ın hand their 
Lordships do not doubt that the right of sons to maintenance m an impartible 
zamindarı has been so often recognised that ıt would not be necessary to prove 
the custom in each case ” i 

Sa pee ee ee Se eel 
1. (1866) 3 MHCR 75, 77. 3, (1918) 35 MLJ 392 LR 451.A, 148: 
(0), 74 LA. 254. (1947) 2 MLJ 516, LL.R. 41 Mad. 778, 785 (P.C.). 
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What has to be exammed ın the instant case 1s whether the custom pleaded and: 
relied upon has been so repeatedly brought to the notice of Courts and so often 
recognised that it 1s no longer necessary to prove the existence of the custom im this 
case. It1s seen from the Travancore Sta'e Manual published in 1906 that the commu- 
nity of Krishnavagakaras are Hindus of the Sudra caste and formed part of the great 
pastoral caste of South India, which after a tıme became mainly agricultural, and 
that there were two divisions m the caste, one followmg the makkathayam system of 
inheritence and other, marumakkathayam In Bhagawath v Mathavant, 1t 1s observed 
that Krishnavagakars followed the Hindu Law with one or two pomts of divergence 
from it, namely, the widow cohabiting with the brother of her deceased husband 
and the existence of Pathım Bhagam The incidence of the custom of Pathını Bhagan 
was not discussed and did not come up for discussion m the,case “The particular 
custom pleaded ın the present case is found recognised in a suit, Original Suit No. 
109 of 1096 ME decided m December, 1923, m the District Court of Nagercoil. 
The certified copy of the judgment has been marked as Exhibit B-6 The acceptance 
of the custom in that case was not based on any evidence of instances adduced in the 
case. The learned District Judge followed the observations in Sadasıvam v. Gour:.? 
Taking the observations as the established law, the plaintiffs in the'case were granted 
a half share m the assets of the deceased ın the case There 1s a discussion of the 
custom of Path: Bhagam in the Krishnavagakar community again, ın Saraswatht 
Amma v. Thanu Pilla? The case arose out of a suit filed by a reversioner to set aside 
the mortgage executed by the widow of a member of the Krishnavagakar community 
on the ground of absence of necessity and lack of consideration. In an attempt to 
maintain the validity of the mortgage a contention was raised ın the High Court that 
on account of the custom of Pathını Bhagam prevailing ın the community the widow’ 
took an absolute interest and the reversioners had, therefore, no right to question the’ 
alienation [Itis apparent that the incidents of the custom of Patlını Bhagam pleaded 
in that case was of an entirely different character. It was pleaded that ıt was 
implied ın the principle of Pathint Bhagam that on the death of her husband. a 
Krishnavagakar woman, ım the absence of children, was entitled to inherit Her 
husband’s property absolutely The learned Judges held that the term ‘Pathini’ 
Bhagam did not carry with ıt the implications as suggested They referred to the 
concept of Path: Bhagam found ın Sarkar Sastri’s Hındu Law (eighth edition, 
page 406). e 
The division by number of sons 1s called Putrabhag but there exists a custom, 

in some parts of India, called Pathinbhag by which the division 1s according to 

the number of wives and the sons by each wife constitute a unit. 


The learned Judges referred to Bhagwath v Mathavan?, and Sadaswam. v. 
Gourz? and observed : 


In other words, m terms of the relevant facts of this case, the custom of the 
Krishnavagakar community varying the general rule of Hındu Law, as recognised 
by this Court, in Bhagavath v Mathavan?, serves to umport only the idea that the 
division of family property among sons of a member of that community' must be 
according to the number of the wives of their father, instead of the same being 
among all the sons of the father equally, this peculiar mode of division bemg 
known as Paihını Bhagam, as distinct from the general mode of division recognised 
by Hmdu Law of Puthra Bhagam ‘That this alone was mtended by the learned 
Judges who decided Bhagavathı v Ma'havan?, 1s further clear from the decision 
of this Court m Sadaswam v Gour.2 

In Sadaswam v Gouri®, there is no doubt a reference to the custom as now pleaded 
by the plamuff. It will be seen ın the decision Saraswathi Amma v Thanu Pillar’, 


Se 
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itself where the relevant portions n Sadaswam v. Gouri are set out, there 1s no refer» 
ence or recognition of the custom now pleaded On the contraryvsthe incidents. of 
the custom of Path: Bhagam are limited contrasting ıt with putra bhagem. But in 
Sadaswam v. Goun? Sadasiva Aıyar, C J, while concurrmg with Padmanabha: 


Aıyar, J., has of course stated ta 
i 


“It has been clearly established in Bhagavath: v Mathavan?, that ın theKrishna- 
vagakar community division 1s by pathin: bhagam among the children . But 
there ıs no interest or patent ımmoralıty ın the usage of pathını bhagam and no such 
overwhelming preponderance of views ın favour of a change of custom of puthra 
bhagam within the 15 1/2 years after the decision in Bhagavathı v Mathavan®, has 
been proved ın the present case The Pathint Bhagam which-prevails m this com- 
munity seems to go even beyond the usual custom known as Pathını Bhagam ‘For 
I find from the evidence that ıt 1s not only sons of different mothers that take per 
shırbes (according to the number of mothers) but when one mother has got only 
female issue and another a male issuz, the female issue gets a half share m their 
father’s properties and the male issues by the other wife of the father takes the 
other half.” ote 


But the other learned Judge Padmanabha Aıyar, J, who delivered the leadmg 
judgment does not refer to this further incidents of the custom 


The learned District Judge in the present case has relied on the aforesaid obser 
vations of Sadasiva A1yar, C J. it must be noted that in that case the incident of 
custom of Pathim Bhagam as now pleaded was not missue The learned Judge 
Sadasiva Ayar, © J , has noticed the extent to which the evidence ın the case let in 
about the custom went. The learned Judge points out that 1t was beyond the us ual 
custom known as pathint bhagam ‘The observations. ae 


r 


2 


“The Pathn: Bhagam which prevails in the community seems to go even beyond? 
the usual custom known as Pathim Bhagam” ` , zi. 
© yo od 
and following are m my view Just obiter ın the course of the discussion of the relevant 
issue in that case. In Palamappa Chettiar v Alagan Chett:?, the prevalence of the cus+ 
tom of Pathm Bhagam ın parts of South India ıs referred to. In Mayne’s 
Hindu Law, eleventh edition, at page 523, in the foot note, reference is 
made to the existence of the custom of Pathn: Bhagam in some families of 
dividing properties according to mothers But there ıs no record apart 
from the observations of Sadasiva Alyar, G J çın Sadası'amv Gouri! for the existence 
of the custom of Pathim: Bhagam where one of the wives has only female issues, and: 
there are male issues to the other wife There is one other case, Original Suit No 18 
of 1959, on the file of the District Munsif, Kuzhithurai, that may be referredi 
to where there 1s recognition of the custom pleaded But the observations are too; 
general The learned District Munsif 1m loose language observes that this community 
does not follow the Hindu Mitakshara law and that there was authority for the posi- 
tion that this community followed the system known as Patho: Bhagam under which 
the property of the deceased was inherited according to the number of widows he 
hadırrespectıve of the existence of children of the deceased The custom for which 
it is stated that there was authority goes further than the observations ın the decisions 
noticed above Accordmg to the learned District Munsıf even a widow without 
issue could claım ashare No doubt the custom ın the presentform was also recog- 
nised. Exhibits A-5 and A-6 are the only decisions where ıt can be said that the 
particular custom now pleaded gets judicial recognition But one of the reguire- 
ments pointed out by the Judicial Committee m Pemraj v Chand Kanwar‘ that each 
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of the decisions relied upon must be based on evidence adduced in that particular 

case, ıs wanting..jNeither of the two cases was based on an analysis of the evidence 
placed before the Court of first instance where the custom has been. followed or 

observed. The existence of the custom 1s more or less taken for granted.. These 

D cannot, therefore, be relied upon for conferring on the custom the force of 
aw. 


Before a custom or usage can be taken to be incorporated in the general law, 
there must have been repeated recognition by Courts on the evidence, adduced. ın 
the cases, I have already pomted out that the view of Sadasiva Aiyar, GJ.,in 
Sadasıwam v.-Gourt! was only a passing observation of the learned Judge as noticed, in 
the evidence in the case as to the custom Thus, the evidence of specific instances 
of the observance of the custom is wanting m the present case. Repeated recognition 
of the custom in judicial decisions based on evidence adduced ın each case 1s equally 
wanting At the most all that could be said to have been shown in the present case 
is the prevalence of an idea of the existence of such a custom No attempt has been 
inade in the only two cases where the custom ın question directly came up before 
Court, to examine whether the custom or usage pleaded had all the essential attri- 
butes of customary law—antiquity, certainty, mvariability and reasonableness. 
This is sufficient to dispose of the case. It is not further necessary to find specifically 
that the custom does not exist. In the circumstances the decision of the, learned 
District Judge cannot be upheld. The plaintiff’s claim to a halfshare in the ‘estate 
of her deceased father on the basis of the custom, therefore, fails 


On this view it 1s unnecessary to consider the validity of the family arrangement. 
Counsel for the first defendant stands by the family arrangement and asserts its 
validity and binding nature He contended that in any event it could be looked 
upon as settlement of doubtful clam The only case pleaded to vitiate the arrange- 
ment was the alleged collusion between the mother of the plaintiff and the first 
defendant to defeat the plamtiff of her lawful share. There was no evidence of such 
collusion and,it was found against by the trial Court It was not pleaded that 
sanction of the Court had not been obtained in the Original Suit No 686 of 1955 
between the parties pending which the settlement was entered into. The partition 
specifically refers to the suit and the settlement. Learned Counsel contends that 
the circumstances of the case do not warrant any inference in the absence of plea 
that all necessary steps would not have been taken. ‘That suit admittedly had not 
been taken to conclusion and m all probability sanction of the Court should have 
been obtained. It is quite apparent that in the Courts below the invalidity of the 
family arrangement was rested solely on the existence of the custom As the custom 
has not been proved in this case, there is no question of invalidating the family, 
arrangement. Neither side calls for it 3 


In the result the Second Appeal ıs allowed. The decree and judgment of the 
learned District Judge are set aside and those of the trial Court restored In the' 
circumstances the parties will bear their own costs throughout. No leave. `! 


V.M.K. Second Appeal allowed: 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. f 
PRESENT *—MR Justice A. ALAGIRISWAMI. 


S. Vellaya Gounder .. Appellant ¥ 
ò : 
R. Venkatesa Chettiar and another .. Respondents. 


Limitation Act (IX of 1908), section 21 (2)—Applicability of—Dealıngs between plaintiff 
and defendants, pariners—Periodic settlement of accounts signed by one of the partners 
alone—Absence of authority to acknowledge on behalf of other pariner—Effect of —Sut 
by plaintiff on basis of the last of such settlements—Limtation—Whether acknowledg- 
ment by one pariner saves limitation in respect of claim as against the other partner. 


Held, ın the present case, ıt is thè third defendant who has been signing the 
account book all through and nowhere has the first defendant signed. There are 
no circumstances available in this case to show that the acknowledging partner 
had authority to acknowledge on behalf of the silent partner. The result is that 
the conclusion of the lower appellate Court that the mere fact that the third 
defendant purports to sign on behalf of the first defendant also was enough to show 
that the suit as against the first defendant also is in time is not correct in law. 


Appeal against the Decree of the Court of the Subordinate Judge, Salem, dated 
21st February, 1963, m Appeal Suit No 241 of 1962, preferred against the decree 
of the Court of the District Munsıff of Salem ın Original Suit No 856 of 1960. 


G Ramanıyam, for Appellant. 
M R Krishnan and S M Amjad Nainar, for Respondents. 
The Court delivered the followmg 


Jupcment.—The first defendant in the suit and the third defendant were part ner 
in a venture, and they had dealmgs with the plamtiff. The accounts were periodi- 
cally settled, and signed by the third defendant alone. The suit was filed within 
three years of the last of such settlements signed by the third defendant, but beyond 
a period of three years m respect of anythmg which could show that the first defendant 
had acknowledged liability. The trial Court held that in the circumstances the 
acknowledgment by the third defendant could not save limitation as against the 
first defendant. But the appellate Court took a different view, allowed the appeal 
in part and decreed the suit as against the first defendant also. The first defendant 
is the appellant before this Court. ` 


The lower appellate Court took into consideration the wording of the acknowledg- 
ment sıgned by the third defendant in Exhibıt A-4 and thought he purported to sign 
the acknowledgment on behalf of both hımself and the first defendant. I do not 
think that this circumstance alone 1s enough to enable the acknowledgment by 
the third defendant to save limitation m respect of the claim as agamst the first 
defendant. Section 21 (2) of the Indian Limitation Act says : 


“ Nothing in sections 19 and 20 renders one of several joint contractors, partners, 
executors of mortgagee chargeable by reason only of a written acknowledgment 
signed or of a payment made by, or by the agent of, any other or others of them. ”’ 


The earlier view of this Court in Balasubramama Pillaav SV RRM. Ramanathan 
Chettiar! and Shaik Mohideen Sahıb v Official Assignee of Madras? seems to have been 
that where one partner signs an acknowledgment it was necessary in order to bind 
the other partner, to have direct evidence that the partner acknowledging had been 
authorised by the other partner to acknowledge it on his behalf These two decisions 
of this Court were considered by the Bench which came to consider the case reported 
in Pandırı Veeranna v. Grand: Veerabhadraswamı alias Veerabhadurudu® as not being in 
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consonance with the view taken by othe: Courts ın India as also the views taken by 
Courts ın England where the provisions are substantially the same asın India. The 
matter was therefore referred to a Full Bench and the Full Bench has held that direct 
evidence of a specific authority to give acknowledgments 1s quite unnecessary and 
such authority may be inferred from the surrounding circumstances, though it is of 
course quite beyond our province (the province of this Court) to indicate what 
circumstances could be deemed sufficient to warrant the mference The Full Bench 
‘made ıt clear that section 21 (2) amounts to sayıng that if you have no more than a 
written acknowledgment signed by one defendant the fact that the other defendant 
‘is his partner cannot affect the latter’s liability They also referred to the general 
principle of law embodied ın section 251 of the Contract Act that partners are the 
agents of one another and that their acts done in the ordinary course of the partner- 
ship, business bmd the partnership All the same, they had not based their decision 
on the fact that an acknowledgment by one partner would bind another partner 
because such acknowledgment 1s done m the ordmary course of the partnership 
busımess. In fact, the circumstances of that case were that the partner who was 
sought to be made liable as a result of the acknowledgement made by the other 
partner had, on an earher occasion, accepted his personal lability for the whole of 
the amount ‘This, apparently, was the circumstance which the Bench was content 
to consider as a circumstance which shows that the partner acknowledging on the 
subsequent occasion had the authority to acknowledge on behalf of the other partner. 


In the present case, ıt 1s the third defendant who has been signing Exhibit A-3 
the account book all through and nowhere has the first defendant signed. Wallis, 
CJ, in his referrmg judgment in Pandırı Veeranna v Grandhı Veerabhadraswamt alias 
Veerabhadurudu! had pomted out that ın the decision in Shark Mohideen Sahib v. 
Official Assignee of Madras” ıt was expressly decided that the fact of a partner bemg 
left ın manag:ment of a business did not give rise to a presumption that he was 
authorised to sign acknowledgments and to the fact that he had pomted out in 
K: R V Fam v Seetharamiswam:3 that a different view has been taken by other 
Courts ın India and also apparently in England However, the Full Bench did not 
proceed on the footing that the fact that a partner being left in management gave 
rise to a presumption that he was authorised to sign acknowledgments The deci- 
sion in the above Full Bench case cannot therefore, help the respondent in this case. 
There are no circumstances available1h this case as were available in the case report- 
ed ın Pandın Veeranna v Grandhı Veerabhadrasw2m alias Veerabhadurudu! to show that 
the acknowledgmg partner had the authority to acknowledge on behalf of the silent 
partner. The result 1s that the conclusion of the lower appellate Court that the 
mere fact that the third defendant purported to sign on behalf of the first defendant 
also was enough to show that the suit as against the first defendant also is in time is 
not correct m law The Second Appeal is, therefore, allowed and the decree of 
the trial Court will be restored There will however be no order as to costs the 
appeal in this suit Leave granted. 


SVJ. Second Appeal allowed ; 
Leave granted. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —Mr Justice A ALAGIRISWAMI. 


P. Jagajotht Mudaliar .. Appellant * 
v. 
Gopalaswami Gounder and others . Respondents. 


Civil Procedure Code (V of 1908), Order 21, rule 35 (2)—Purchase of an undıvıded share 
ın joint family property ın Court auction—Purchaser getting symbolic delivery— Effect of 
— Whether mterrupts adverse possession 


Held, the present case is exactly on all fours with the facts in the decision of the 
Supreme Court reported in Manıkayala Raov Narasımhaswam: (1967) 1 S C J.110: 
(1967) 1 MLJ (SC) 29° (1967) 1 An WR (SC)29. AIR 1966 SG 470. 
In this case also, Exhibit A-2 shows that the Court auction purchaser obtained 
symbolical possession and that possession would only be under Order 21, rule 
35 (2), Civil Procedure Code Exhibit A-2 shows that the exact provisions of 
Order 21, rule 35 (2), Civil Procedure Code, have been complied with. It is 
clear beyond doubt that the delivery ın the present case was also one under Order 
21, rule 35 (2), Civil Procedure Code, and the decision of the Supreme Court will 
govern the facts of this case 


It follows therefore that the view of the Courts below that limitation began to 
run from the date of confirmation of the Court sale ın favour of plaintiff’s vendor 
and that symbolic delivery obtamed by him would not mterrupt the adverse 
possession of the defendants, because no order for symbolic delivery could have 
been made under the provisions of the Hindu Law 1s not correct and the suit 
should be held to be in time. 


Held further that the view taken m Than Chethar v Dakshinamurthy Mudaliar, 
ILR (1955) Mad 1278 (1955) 1 MLJ 414 and Romaganesan Pilla v. Rajah 
Ayyar, (1963) 2M LJ 162isno longer good law in view of the decision in 
Mamkayala Rao v Narasimhaswam, (1967) 1S GJ 110 : (1967) 1 M.L J. (S.C.) 
29 : (1967) 1 An WR (SC) 29: AIR 1966 S.C 470. 


Appeal against the Decree of the Court of the Subordmate Judge, Cuddalore, 
in Appeal Suit No 285 of 1960, preferred agaist the decree of the Court of the 
District Munsiff of Villupuram m Original Suit No 353 of 1959. 


V Thyagarajan, for Appellant 
R Ramamurthy Iyer, for Respondents. 


The Court delivered the following 


Jupcment.—The plaıntıffıs the appellant. He purchased the one-fourth share 
belonging to defendants 1 and 2 ın the properties described ın Schedule ‘ A’ belong- 
ing to the joint family of which they were members, from one Abdul Rahiman 
,Rowther. This Abdul Rahiman Rowther purchased the one-fourth share belonging 
to defendants 1 and 2 m the Court auction sale on 20th November, 1944, and he 
took symbolical delivery of the properties on 19th September, 1947. On 10th 
December, 1958, the plaintiff purchased the surt properties It appears that subse- 
quently there has been a partition ın the family of the defendants, under which the 
*B’ schedule properties were allotted to the share of defendants 1 and 2 The 
plaintiff filed the s 11t out of which the present appeal arises for partition and posses- 
sion of one-fourth share ın the ‘ A ’ schedule properties, or, in the alternative for the 
* B’ schedule properties being allotted to him on 14th July, 1959 The trial Court 
held that the symbolıcal delivery obtamed by the plaintiff’s vendor was not valid 
in law and that therefore 1t would not interrupt the adverse possession of the defen- 
dants Following the decision in Thani Chettiar v Dakshinamurthy Mudahar! ıt held 
that the period of limitation began to run from 23rd December, 1944, that 1s, the 
——— — 

*SA No 208 of 1962 23rd August, 1967. 
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date of confirmation of the Court-auction sale in favour of the plaintiff’s vendor. 
The appellate Court agreed with the view of the trial Court, and holding that the 
plamtiff’s suit was barred by limitation, dismissed the plaintiff’s appeal. The 
plamtıff has therefore preferred the present appeal. ` 


In Thani Chettiar o Dakshincmurthy Mudahar! a bench of this Court held that in 
a case of this kind, itis not competent for a Court, on a mere application for execution 
by the purchaser of an undivided share to pass an order directing delivery of posses- 
sion and that such a purchaser cannot have the benefit of a fresh cause of action by 
any symbolical delivery, which in law could not have been made. This Court 
held that the case of a purchaser of an undivided share im joint family property was 
one where there can be no delivery, either symbolical or actual. This view was 
approved by a subsequent Full Bench of this Court and the decision is reported in 
Ramaganesan Pillar v. Rajah Ayyar?. 


{ r O , 
> The view taken in these two decisions 1s no longer good law in view of the deci- 


sion of the Supreme Court in Manıkayala Rao v Narasımhaswamı9. That was also a 
case where a purchaser of the undivided interest of a joint family member applied 
for.delivery of possession under Order 21, rule 35 (2), Cıvıl Procedure Code, and 
obtained joint possession Their Lordships held in discussing the question whether 


this symbolical delivery would interrupt the adverse possession, as follows :— 


“It seems to us that the question of adverse possession is one of fact. If the 
person against whom adverse possession 1s set up, shows that he had in fact obtained 
- possession, whether lawfully or not, that would interrupt any possession held 
+ adversely againsthim The question ıs whether there was ın fact an interruption 
of the adverse possession and not whether that interruption was justifiable ın law 
under the order for delivery of symbolical possession, whether ıt was legal or 
otherwise. Prakasailıngım did obtain possession and this was an interruption of 
the adverse possession by the respondent In respect of the present suit, tıme 
under Article 144 must, therefore, commence from that interruption. * 


e 


It was however sought to be argued by Mr Ramamurthı Iyer, for the respondent, 
that, ın that case, the Court-auction purchaser had actually obtained possession and 
that is not the case here But I do not think Mr Ramamurthi Iyer's contention is 
correct. It is specifically referred to m the judgment that the order for delivery was 
one under Order 12, rule 35 (2), Cıvıl Procedure Code, and in paragraph 11, their 
Lordships again stress the fact that the only order for delivery of possession that 
could possibly be made under the Code ım the case was one under Order 21, rule 35 
(2), Cıvıl Procedure Code, because the other members of the family, whose share 
had not been sold, were entitled to remain in possession They further remark that 
-the fact that under the provisions of the Hindu Law, the order made is illegal is 
‘irrelevant for their purpose It would thus be seen that the present case is exactly 
‘on all fours with the facts ın the decision of the Supreme Court. In this case also, 
.Exhibit A-2 shows that the Court-auction purchaser obtained symbolical possession 
and that possession would only be under Order 21, rule 35 (2), Givil Procedure 
Code. ‘Exhibit A-2 shows that the exact provisions of Order 21, rule 35 (2), Civil 
-Procedure Code, have been complied with It is clear beyond doubt that the deli- 
very in the present case was also one under Order 21, rule 35 (2),Crvil Procedure 
Code, and thé decision of the Supreme Court will govern the facts of this case. 


It follows therefore that the view of the Courts below that limitation began to 
run from the date of the confirmation of the Court sale in favour of the plaintiff’s 
vendor and that the symbolical delivery obtained by hım would not interrupt the 
adverse possession of the defendants, because no order for symbolical delivery could 
have been made under the provisions of the Hindu Law, 1s not correct, and the suit 
should be held to be in time 


———————————— ———— 
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It is not necessary to say anything more except that whatever questions might 
arise in a suit by an alienee of a joint family property for partition and possession of 
the share alienated to him would have to be considered before the suit is disposed of 
the fact that subsequent to the Court-auction purchase by’ the plaintiff’s vendor, 
there has been a partition in the family and the ‘B’ schedulesproperties were allotted 
to the share of the defendants 1 and 2, whose undivided share in the joint family 
properties 1t was that the plaintiff’s vendor purchased in the Court-auction, or the 
fact, as 1t appears, that defendants 1 and 2 have disposed of either the whole or part 
of the ‘B’ schedule properties to other persons, are all matters which should be taken 
into consideration in the decree for partition to be passed by the trial Court. 


The appeal is therefore allowed. The trial Court will take the suit on file and 
dispose it of in the light of the observations above. The costs of the plaintiff before 
the lower appellate Court and this Court will abide by and be provided for in the 
fresh decree to be passed. The plaintiff will get a refund of the Court-fee paid in 
this Court and in the lower appellate Court. o, 

, 


Appeal allowed and remanded. 





S.V J. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice M. NATESAN. 


Veeraswami Mandiri .. Appellant” 
v. 
K. Manicka Mudaliar and others . Respondents. 


“Limitation Act (IX of 1908), Articles 134, 144 and 148— App'ıcabılıty of —Property belong- 
ang to plain and Ins brother usufructuarily mortgaged— Creditor of plamtıf”s brother, wn 
execution of his decree, purchasing the property ın Court-auction subject to usufructuary 
morigage—Creditor-purchaser redeeming the mortgage and entering on possession—Sale 
of property by hım— Transferee in possession for over 20 years following such sale—Plain- 
tiff aware of the same—Suit for redemption by plaintiff—Article 134 applies—Sut barred. 


Held, in the present case, 1f the plaintiff would have the suit as one for possession 
on redemption and rely on Article 148, ın 1ts wake, it will draw in Article 134. If 
the plamtiff would look upon Muthuvelu Pillai as mortgagee for purposes of Article 
148, the persons clasmıng under him, would be transferees from bim for purposes of 
Article 134, There is no dispute that in this case Muthuvelu Pillai had transferred 
a larger interest than what he acquired ın law under the Court auction purchase 
ın execution of the decree against his mortgagor. As a matter of law, the Courts 
below have found that the interest of the plaintiff in the property had not been 
transferred by the Court auction sale to Muthuvelu Pillai. It ıs admitted by the 
plaintiff that he has been aware of the transfer by Muthuvelu Pillai and the posses- 
sion of the defendants following such transfer. On the evidence it 1s clearly made 
out that for over 20 years to the knowledge of the plaintiff the transferees from 

. Muthuvelu Pillai have been in enjoyment of the property in assertion of ownership 
of the entirety of the suit property. It follows that the plaintıff”s suit for redemp- 
tion has to fail under Article 134. - ae 


Obiter —If Article 144 is applied, even then, clearly the action is barred. 


Appeal against the Decree of the Court of the Subordinate Judge, Vellore, in 
Appeal Suit No 39 of 1963, preferred agamst the decree of the Court of the District 
Munsif of Vellore m Original Suit No 669 of 1960. 


K. Sarvabhuvanam, T.R. Mani and S. Narayanan for Appellant. og 
P. R. Gokulaknshnan, P. Bhaskaran and K. N. Balasubramamam, for Respondents. 
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The Court delivered the following o - > , i 


Joupcment —This Second Appeal has been filed by the 2nd defendant in a suit 
for redemption of a possessory mortgage of the suit property made by the plaintiff 
along with his brother Venkataswam1 Mudaliar in favour of the 3rd defendant ın the 
suit, and for partition and separate possession of a half share in‘the suit property. 
The trial Court dismissed the suit holding that the contestıng defendants ın the suit 
have perfected their title by adverse possession agamst the plamtiff, but on appeal, 
the learned Subordinate Judge has overruled the defence of limitation and decreed 
the plaintiff’s claim for a half share ım the suit property - i 


A brief survey of the salient facts and findings in the case 1s necessary for appre- 
ciating the respective contentions of the parties on the question of limitation, the 
only question for consideration The suit property, dry land of an extent of 3 acres 
20 cents, in North Virmchipuram village, North Arcot District, belonged to the plain- 
tiff and his elder brother Venkataswamı Mudaliar aforesaid Under Exhibit B-3 
dated 9th February 1934, the two brothers usufructuarily mortgaged the property 
in favour of Subramania Mudaliar, 3rd defendant ın the suit for a sum of Rs 400. 
Venkataswamı Mudalıar wasindebted to one Muthuvelu Pillai under a promissory 
note, and Muthuvelu Pillai filed a Small Cause Suit, SC No 533 of 1935, on the 
file of the District Munsif’s Court, Vellore .In execution of the decree thereon 
which had been transferred to the original side Muthuvelu Pilla attached the entire- 
ty of the suit property and purchased the same in Court auction Exhibit B-1, dated 
25th September 1936, ıs the sale certificate It ıs seen from the sale certificate that 
the property had been sold subject to two agricultural loans of Rs 150 each and the 
suit usufructuary mortgage Muthuvelu Pillai having taken formal delivery of the 
suit property through Court on 6th November, 1936 discharged the usufructuary 
mortgage debt due to the 3rd defendant and redeemed the mortgage on 9th Novem- 
.ber 1936. Pursuant to the redemption which was on 9th November, 1936 he en- 
tered on possession of the property The deed of mortgage contains the relevant 
endorsement of discharge under date 9th November 1936 There is also docu- 
mentary evidence of actual possession and enjoyment of the suit property by Muthu- 
velu Pillai, till he sold the property to the Ist defendant in the suit and her sister one 
Rajammal under Exhibit B-11 dated 24th January, 1939 The 2nd defendant 
purchased the half share of Rajammal m the property under Exhibits B-12, dated 
19th November, 1959 and B-13, dated 21st February,1960, for a total consideration 
of Rs 6,000 and the Courts below find that after Muthuvelu Pillai, the Ist defendant 
and Rajammaland after her, the 2nd defendant, had possession and enjoyment of the 
suit property m their own right as absolute owners In fact, under Exhibit B-9, dated 
13th April, 1942 the Ist defendant usufructuarily mortgaged the property in favour 
of one Abdul Azeez Sahib The trial Court has noticed that the evidence of D Ws. 
l and 2, that is, Muthuvelu Pillai and the 2nd defendant, to the effect that Muthu- 
velu Pillai and his successors-ın-tıtle have been in possession and enjoyment of the 
suit property in their own right as absolute owners from 9th November, 1936, the 
date of endorsement of discharge, Exhibit B-4, has not at all been challenged in 
-Ccross-examınation in any manner whatsoever by the plaintiff It ıs observed by the 
Courts below, that the plaintiff has unequivocally admitted m evidence that he 
knew fully about Muthuvelu Pillars possession of the suit property from the date 
of his purchase m Court-auction and the possession and enjoyment of the property 
by the transferees from Muthuvelu Pillai, namely, the first defendant and her sister 
since 1939, ` 


Another fact may be mentioned here While Muthuvelu Pillai was in posses- 
sion of the suit property, there was an attempt at trespass on the suit property by the 
plaintiff, his brother Venkataswamı and his aunt Salammal and this led to a crimmal 
complaint by Muthuvelu Pilla1 The plamtiff admits that on this complaint of 
Muthuvelu Pillai for trespass, each of them was fined Rs 5 Also while it 1s seen 
that this Muthuvelu Pillai and subsequently his transferees.have been in possession 
and enjoyment of the entire property assertmg absolute title in themselves, it 1s found 
by the Courts below that under the Court-auction sale in execution of the decree 
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againstVenkataswamı Mu taliar, the interests of the plaintiff did not pass to the Court- 
auction purchaser The suit was on a promissory note executed by Venkataswami 
Mudahar and the plaınt clearly established that the promissory note debt was 
meurred by Venkataswami Mudalıar in his individual capacity Muthuvelu Pıllaı 
had prayed only for a personal decree against Venkataswamı Mudaliar and in the 
circumstances only the night title and mterest of Venkataswamı Mudalıar in the suit 
property could pass to the Court-auction purchaser Muthuvelu Pilla1 The finding 
of the Courts below ın this regard ıs that notwithstandmg the fact that the decree- 
holder had proceeded to'brıng the entirety of the property to sale and purported to 
purchase the entirety of the property, the Court-auction sale was not binding on the 
plaintiff and it could not pass the mterests of the plaintiff to Muthuvelu Pillai. Of 
course, Muthuvelu Pillai had taken possession of the entirety of the property pursuant 
to the Court-sale and had on redemption entered mto possession of the entirety of 
the suit property. 


On these facts, 1t1s contended for the plaintiff that as he is not bound by the sale, 
his right of redemption 1s outstanding and he 1s entitled to redeem and secure pos- 
session of his share in the property It 1s said that though Muthuvelu Pilla: at the 
Court-auction purchased the entire property subject to the us ufructuary mortgage, 
in law, he acquired only the mterests of his brother Venkataswamy and stepping into 
h's shoes, he became a co-mortg gòr with the plantiff He acquired no higher 
right hy the auction purchase. Asa co-mortgagor he was ¢ntitled to redeem and get 
posession of the entire mortgaged property on 6th November, 1936, his possession was 
in accordance with law in the right of a redeeming co-mortgagor and his possession 
could not be considered to be adverse to the plamtiff Hus Court-auction purchase 
secured to him only the right, title and interest of the judgment-debtor and nothing 
more, and his judgment-debtor had only the ınterests of a co-sharer ım the equity of 
redemption The stand for the plaintiff to this extent 1s perfectly justified and cor- 
rect. Equally the charge and conviction for crimmal trespass against the plaintiff 
his brother and aunt by itself cannot make the possession of Muthuvelu Pillai hostile 
to the plamtiff The attempted trespass was in 1937 and Muthuvelu Pıllar's pos- 
session was m accordance with law ın the right of a co-mortgagor who had paid off 
the entire mortgage amount. Muthuvelu Pillai was in the circumstances entitled 
to hold on to the property till he was paid as contribution the proportionate part of 
the mortgage debt and the expenses of redemption by the non-redeeming co-mortga- 
gor plaintiff When Muthuvelu Pillai as a co-mortgagor redeemed the mortgage, 
the mortgage as to his halfshare in the property was extinguished and as to the share 
of the plaintiff, he stood ın the shoes of the mortgagee he had redeemed, vis-a-vis the 
co-mortgagor Muthuvelu Pillai stood subrogated to the rights of the mortgagee who 
was redeemed—S ce sections 92 and 95 of the Transfer of Property Act. Learned 
Counsel contended that such being the character of Muthuvelu Pıllar's possession the 
case is governed by Article 148 of the Indian Limitation Act and the plamtiff has 60 
years from the date of the mortgage to redeem his half share ın the suit property. 
It was submitted that there has been no redemption by him and that his right of 
redemption had not been extinguished by any act of his or by any decree of Court to 
bar him from suing for redemption. 


Per contra, ıt was urged for the defendants that Muthuvelu Pillai and after him, 
his trinsferees have been openly and notoriously proclaiming against the plaintiff, 
rights in the entirety of the suit property and that therefore they have prescribed title 
to the entirety of the suit property by adverse possession It is this argument that 
found acceptance at the hands of the learned District Munsif The learned Subor- 
dinate Judge on appeal accepted the contention on behalf of the plamtiff that the 
plaintiff as one of the mortgagors had 60 years to redeem and he cannot be forced 
to redeem at an earlier date merely because Muthuvelu Pillai and his transferees were 
asserting rights putting forward adverse claims The learned Subordinate Judge 
was of the view that the plaintiff was not legally bound te sve for possession merely 
because ¿dverse claim was put forward by Muthuvelu Pillai and his transferees. 
Rel'ance was placed by the learned Subordmate Judge on the decision in Kelu v. 
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Chekkara Cheppan?, and this decision is now again pressed for the plaintiff. Itis 
observed in that case as below : 

“ When a person who is not a mortgagor, under a mistaken claim, pays off a 
mortgage debt, he cannot extinguish ıt ; for he has no right to do so. The only 
person who can extinguish a mortgage, is the person who is entitled to redeem 
that mortgage and merge the mortgage in his own rights of mortgagor or mort- 
gagee. 

Learned Counsel for the plaintiff lays considerable stress on this observation. But 
I fail to see ıts application to the facts of the present case. That is a case of a person 
in, the bona fide belief that he was entitled to redeem, redeeming the mortgage. In 
that case it is observed that when a person believes that he was entitled to redeem the 
mortgage either under the impression that he was a mortgagor or that he had some 
other right in the property which would entitle hım to redeem, on payment he would 
be entitled to the rights of the mortgagee by way of subrogation or a like equitable 
principle. But on such payment the mortgage debt as such was not extinguished. 
It is also observed examining the question of adverse possession by the person so 
redeeming, that the mere assertion by a person in possession of the property when 
the mertgagor had no immediate right to possession, which was not coupled with 
some act definitely interfering with the nights of the mortgagor, would not amount 
to an ouster of the mortgagor, that would force him to take some immediate action 
under pain of losing rights to the property by adverse possession. It was held in 
that case that a mortgagor who had 60 years to redeem could not be forced to re- 
deem at an earlier date, merely because someone was asserting adverse claims to 
the propertv It is saia thet the correct test applicable in these cases 1s whether the 
possession and acts of the person claiming adversely can be referred to any legal right 
that he possessed Submissions were made based on this decision and other deci- 
sions were also referred to for contending that Muthuvelu Pillai and the transferees 
from him must de looked upon only as mortgagees. 


The facts cf this case are not so simple for the application of the decision in Relu v. 
Chekkara Cheppan!, It may be that 1f possession had continued in Muthuvelu Pillai, 
the plaintiff could rely on Article 148 of the Limitation Act and claim full 60 years, 
from the date of the mortgage. But here Muthuvelu Pilla: had conveyed the entire- 
ty of the property, as absolute owner, even in 1939 under Exhibit B-11, dated 24th 
Januzry, 1939 ia favour of Unnamalai Ammal, the first defendant and her sister 
Rajammal Unnamalai Ammal'and Rajammal had entered on the property as 
absolute owners and admittedly to the knowledge of the plamtiff they have been 
asserting rights in the property as owners. The suit was filed only on 22nd Novem- 
ber 1960 From 1939 the first defendant and her sister have been enjoying the pre- 
perty as owners. After 20 years of enjoyment, Rajammal conveys her half share 
in the property w der two sale deeds, ExhıbitsB-12 and B-13, one in 1959 and another 
in 1960 to the present 2nd deferdant Ir my view whether Article 144 of the Limi- 
tation Act could be availed of ornot by the defendants, clearly Article 134 of the 
Indian Limitation Act will apply. Under Article 134 of the Liritation Act, 
a period of 12 yearsis provided for a suit to recover possession of immovable property 
mortgaged and afterwards transferred by the mortgagee for valuable consideration, 
the period commencing to run from the date when the transfer becomes known to 
the plaintiff The decision in Kelu v. Chekkara Cheppan1, distinguishes the case 
therein under consideration from cases to which Article 134 is applicable. My 
attention was drawn by the learned Counsel forthe plaintiff to the decision m Karup- 
panan Servar v Dewasigamama Pilla? This again does not help the plamtzff, but 
on the contrary it is a decision directly in favour of the defendant Learned Counsel 
for the plamtıff relied on the observations in that judgment to the effect : 


“The transfer by the mortgagee as owner does not operate as a discharge of the 
mortgage by the mortgagor and the transferee is entitled as against the mortgagor 
at least to what his transferor was entitled. If he is then entitled as against the 





I. AIR 1937 Mad 451. , i >. 2 LLR (1954) Mad 664 (1954)2MLJ. 
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mortgagor to the rights of the original mortgagee, is he not also subject to thé 
obligations of his transferor in favour of the mortgagor ? The real question in such 
cases is not what the transferee purported to acquire, but what in fact he did ac- 
quire and if what he did acquire was only the mterest of the mortgagee, he is 
liable under the law to be deemed as a mortgagee and Article 148 will apply ”. 


But proceeding, their Lordshipshave discussed the relative scope of Articles 134 and 
148 and itisobserved: '  . 


“ Ifthe defendant is under liability to be redeemed under Article 148, he is also 
entitled to the protection afforded by Article 134 ” 


The question now under consideration is whether the defendants could claim the 
benefit of Article 134 and whether the requirements of that Article are satisfied. As 
pointed out in the said decision at page 20, Ld new 
© To understand the true scope of Article 134 it is necessary to read it along with 
~ Article 148. Article 148 provides a period of 60 years for redemption of a rnort= 
gage and Article 134 cuts down that period to 12 years when there is a transfer by 
the mortgagee. Article 134 is, therefore, an exception to Article 148. In'bothi 
the Articles the same word ‘mortgagee’ is used. It must clearly have the same 
meaning in both the Articles. If ‘mortgagee’ in Article 148 should mean only 
the original mortgagee, then the present action for redemption of Exhibit P-1 
would not be mamtainable as against the defendant who 1s purchaser from Bala- 
guru. But if ‘mortgagee’ in Article 148 includes all persons who succeed to thé 
interest of the mortgagee, it must bear that meanmg under Article 134 as well and 
the appellant will be entitled to its benefit. If the defendant is under liability to 
be redeemed under Article 148, lie‘is also entitled to the protection afforded by 
Article 134 Likewise, the right of a mortgagor to redeem under Article 148'iş 
subject to the bar enacted in Article 134 m favour of a transferee.” 


In that case while the Court-auction purchase by which Balaguru Naidu become 
entitled to the property was held not to confer the protection of Article 134, the 
transfer under Exhibit D-14 by Balaguru which purported to convey the full title 
with land to the purchaser was held to be a transfer within the meaning of Article 
134, and a finding was called for whether the plaintiff or his predecessor-in-title 
who had instituted the suit for.redemption had knowledge of the conveyance by 
Balaguru and, if so, was it more than 12 years prior to the suit. It was held that 
the conveyance in question which purported to transfer all the property absolutely 
and not a mere assignment of the ‘mortgage would fall withm the scope of Article 
134 and on the findmg received that the plaintiff and his predecessor-in-title had 
knowledge of the transfer more than 12 years prior to the institution of the suit, the 
claim for redemption was dismissed. 


Ifthe plaintiff in this case would look upon Muthuvelu Pillai as in the position 
of a mortgagee and rely on Article 148, the defendants could well plead, as held in 
the above decision, on the facts of the case, that the period provided under Article 
148 was cut down by Article 134. The learned Judges ın the above case referred with 


approval to the observations of Seshagıri Ayyar, J , in Muthaya Shetti v. Kanthappa 
Sheth! that Article 134 is really a branch of the law of prescription and the reason 
for giving the protection of the statute of repose is weightier in the case of the trans- 
ferees from representatives of the mortgagee than in the case of transferees frorn the 
original mortgagee. The defendants referred in this connection to the decision in 
Rukku Shetty v. Ramachandraya® which is referred to in Karuppannan Servar v. Dewasiga~ 
mania Pillai. In this case Article 134'was applied to a case where a mortgagee in 
possession transferred the property under a sale deed-for consideration to another 
and put him in possession and what was bargamed for by the téansféree was an 
absolute sale though he knew that the transferor had only a mortgagee’s interest, 


1, (1915) 34 MLJ 431 3. (1954) 2 M.L J. 12: LLR. 
2, CR 49 M.L.J 634 : LL.R. 49 Mad. 297 664. ) J R. (1954) Me 
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on a suit instituted by the mortgagor. In Nam Ba: v. Gita Bar! it is said by the 
Supreme Court : $ b , 


“ Article 134 of the Lımıtatıon Act contemplates a sale by the mortgagee ‘in 
excess of his interest as such The Legislature, naturally, treats the possession of 
‘such transferees as wrongful, and therefore, adverse to the mortgagor, if he is 

» aware of the transaction Hence the longer period of 60 years for redemption of 
the mortgaged property ın the hands of the mortgagee or his successors-in-mterest, 
is cut down to the shorter period of 12 years’ wrongful possession, if the transfer 
by the mortgagee 1s m respect of a larger mterest than that mortgaged to him. 
In order, therefore, to attract the operation of Article 134, the defendant has got 
affirmatively to prove that the mortgagee or his successor-in-mterest has transferred 

1 . . 14 
2 larger mterest than justified by the mortgage Ifthere is no such proof, the short- 
er period under Article 134 is not available to the defendant in a suit for posses- 


sion after redemption ” c 
The requisite proof is clearly available to the defendants before me. For the defen- 
dants, reliance is also placed on the decision ın Palamthuraı Mudikondar v Veerappa 
Thevar? where Article 134 was applied to a case where the successors-in-interest 
of the original mortgagee claiming absolute interest in the properties mortgaged pur- 
ported to transfer full ownership thereof to the transferee It is not necessary to 
refer to all the decisions relied on by the plaintiff or for the defendants Learned 
Counsel for the plaintiff drew my attention also to the decision of a Full Bench of this 
Court in Valkamma v Swathanu? where again it 1s pomted out that while a redeeming 
co-mortgagor has a period of 12 years under Article 132 of the Limitation Act 
for recovery from his other co-mortgagors, the aliquot share of the mortgage money, 
there should be a corresponding right in a non-redeemmg co-mortgagors to obtain 
possession of the properties on payment of their share of the mortgage money within 
that period. The following observations ın the Full Bench were referred to — , 


, © It will be plain that there will be two periods within which a non-redeeming 
mortgagor can obtain his property from his co-mortgagor who had redeemed, the, 
first ıs based on the rule of subrogation and the second is corrlative obligation in 
the,redeemmg co-mortgagor to give up the property belonging to his co-mortga-- 
gor on bemg paid the money due by him İn the former case where the mort- 
gage 1s possessory the period of limitation will be governed by Article 148... .and- 
the startmg pomt for limitation will be'the same as for the original mortgage 
redeemed In the latter case, the non-redeemimg co-mortgagor will have a 
period of 12 years from the date of redemption of the original mortgage by the 
other co-mortgagor It will be open to the non-redeeming co-mortgagor to take 
advantage of any one of these periods whichever is to his advantage ” 


? 


These observations cannot help the plaıntiff in this case as the persons in possession 
who have to be dispossessed. by the plamtıff are not redeeming co-mortgagors but 
transferees from hım who claim under conveyances by the redeeming co-morigagor: 
of the entirety of the property as 1f he had absolute title to the property. It 1s this 
transfer ın this case that attracts Article 134 of the Limitation Act. i 


- Reference may be made to the Full Bench decision of our High Court m Rukmın 
Ammal v Venkatarama Iyer* In that case one of the co-mortgagors in two oil 
mortgages purported to'sell the entire mortgagor’s interest to a third party who filed 
a suit for redemption of the mortgages. * After the third party filed the suit for 
redemption and after he secured possession, the other co-mortgagor filed a suit for 
redemption, partition and separate possession of his halfshare in the properties and 
the question that arose for consideration was the plea of limitation The purchaser 
who redeemed the entirety of the properties relied on Article 144 of the Limitation 

ei ie RIS A e R ak Fs 
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Act. There was no further transfer in that case and the person in possession who 
was sought to be redeemed had acquired possession of the property only on redemp- 
tion. It was observed : 


“ A claim by a non-redeeming co-mortgagor to recover his share of the mort- 
gage property from the redeeming co-mortgagor who came into possession of it on 
redemption, can be made on payment of his share of mortgage amount, costs of 
redemption etc. No right to possession exists without such payments as under 
the law the redeeming co-mortgagor 1s subrogated to the rights of the original 
mortgagee ; the co-mortgagors’ suit even if ıt be for possession will in substance 
be only for redemption... ... . © . : ay hake nün A 
Therefore, the period of limitation applicable for redemption by the non-redeem- 
mg co-mortgagor of his share of the property will be the same as that for redemp- 
tion of the original mortgage. ” , 


In that decision the Court did not rule out the possibility of adveise possession and 
the applicability of Article 144 even in such cases, but on the facts of the case, held 
that there was no ouster’ of the non-redeemıng co-mortgagor by the other party. 
In’ fact they observed: ' 


“ This does not mean that there could be no adverse possesion with regard 

to a share in an equity of redemption. What all we say ıs that there ıs nothing 

“m the present case beyond the notice, dated 23rd September, 1924 to show that 

the first respondent’s father had prescribed any title by adverse possession to a 
half share in the equity of redemption possessed by the other mortgagor. ”-, 


İn the absence of ouster or adverse possession, a preliminary decree for redemption 
was granted. 


In the present case, if the plaintiff would have the suit as one for possession on 
redemption and rely on Article 148, ın its. wake, it will draw in Article 134. If 
the plaintiff would look upon Muthuvelu Pillai as mortgagee for purposes of Article 
148, the persons claimmg nder him, would be transferees from him for purposes of 
Article 134 There ıs no dıspute that ın this case Muthuvelu Pillay had transferred 
a larg2r interest than what he acquired ın law under the Court auction purchase 
in execution of the decree against his mortgagor. Asa matter of law, the Courts 
below have found that the interest of the plaintiff in the property had not been trans- 
ferred by the Court-auction sale to Muthuvelu Pillai. Its admitted by the plaintiff 
that he has been aware of the transfer by Muthuvelu Pillai and the possession of the 
defendants followmg such transfer On the evidence ıt 1s clearly made out that for 
over 20 years to the knowledge of the plaintiff, the transferees from Muthuvelu 
Pilla: have been in enjoyment of the property in assertion of ownership of the enitrety 
of the property It follows that the plamtiff’s suit for redemption has to fail under 
Article 134 It ıs not necessary to consider the defence based on Article 144 of the 
Limitation Act. If Article 144 is applied, even then, clearly the action is barred 


In the result, the Second Appeal 1s allowed, the decree and judgment of the 
lower appellate Court are set aside and that of the tral Court dismissing the suit 
restored. Having regard to all the circumstances, the parties will bear their res: 
pective costs throughout. i i 


' 
No leave. 


8.V.J. Appeal allowed. 


112 , THE, MADRAS LAW JOURNAL REPORTS, j (1968 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
ot (Spec'al Original Jurisdiction.) ' É 
PRESENT :—MR. Justice P. S. RAMABRISHNAN. ; 


K. P. Abdulla & Bros., by its partner K. P..Ummar .. Petitioner ® 

‘ oD ' ' 

The Check-Post Officer, Kandai Goundan Chavadi, Coim- o 
: batore and another ' , Respondents. 


Madras General Sales Tax Act d of 1959), section 42 (3)— Power to: seige and confiscate 
goods under— Validity. 


- o Itis urged that the various provisions of section 42(3) Madras General Sales Tax 
Act including the two provisos thereto are 27 part materia with section 41 (4) andits 
provisos and that. consequently the reasoning adopted by the Supreme Court m 
the case reported in Commissioner of Commercial Taxes v. R S. Fhaver, (1967) 20 
S.T.G 453, should be applied to strike down section 42.(3) also. But there is a 
sharp and clearly marked distinction between the two sections which can be illust: 
rated by taking the circumstances of the present case into consideration. The 
-taxable event, in the case of ‘the goods in the instant case had been completed, 
whether at the point of first sale or at the point of subsequent sale according to 
the nature of the goods. There is therefore, ‘no difficulty in the present case'to 
lévy the tax payable as well as the penalty because the tax had become exigible. 
Hence the narrow ground on which the Supreme Court relied for striking down 
the correspondmg provisions in section 41 doesnot ‘exist in this case which! 


arises under section 42. > 


Nor can the attack on section 43 (2)'be sustained on'the reasoning adopted.in 
the case reported in R. S. Jhaver v. Commissioner of Commercial Faxes, (1965) 16 
» S.T.C. 708; since the facts here indicate that'a sale of the goods had taken place' 
'and'itiwas'open to!the authorities to take the'view that-the clandestine featur&s 
in the transport ofthe goods across the State borders, indicated a clear mtention 
on, the part of the-dealer to suppres5 information about the'sales in collusion“with’ 
the seller. In such circumstances, it can be held ¢hat the power to seize" ant 
- confiscate is ancillary to the power to levy tax conferred on the State Legislature, 
as it empowered the authorities to take reasonable steps to ‘ensure that the tax is 

‘ i 1 A . 


‘not evaded. : 


Petition under Article 226 of the Constitution of India, praymg that in the 
circumstance stated therein, and m the affidavit filed with W P. No. 1104 of 1965 
on the file of the High Court, the High Court will be pleased:to issue a writ of certrorare 
in WP. No 1104 of 1965 callmg for the records of the Check-Post Officer, Kandai 
Goundan, Chavadi, Combatore in O,R No 3096 of 1964-65, dated 2nd March, 
1965 levymg a penalty of Rs. 1,000 in lieu of confiscation, and to issue a writ of 
mandamus directing the (first) Respondent herein to re-deliver 45 bags of maida, 
20' bags of atta and 20 bags of” khandasari sugar in the possession of the (first) 
Respondent belonging to the ‘petitioner herem im pursuance of the said order of the 


first Respondent herem and to quash the same. S 
K. Srımvasan and K. C. Rajappa, for Petitioner. 
The Special Govemment Pleader for Respondents. 


t 


L 


The Court made the following 

ORDER —The petitioner in these two writ petitions K. P. Abdulla & Bros., by 
its partner is a general merchant at Court Road, Calicut. The Respondent 1s the 
Check-Post Officer, Kandaı Goundan Chayadi, Coimbatore, which is on the border 
of Coimbatore District in the Madras State and Calicut in the Kerala State. The 
prayer m W.P. No. 1104 of 1965 is for the issue of a writ of certorar: under Article 
Sa les i ete E RA Elias hI, 
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226 of the Constitution quashing the order of the respondent, dated 2nd March 
1965 levying on the petitioner a penalty of Rs. 1,000 ın lieu of confiscation of goods 
passed under section 42 (3) (a) of the Madras General Sales Tax Act, 1959 - The 
prayer m W.P No. 1154 of 1965 is for the issue of a writ of mandamus to the respon- 
dent directing re-delivery of 45 bags ofmaida, 20 bags ofatta and 20 bags of khanda- 
sarı sugar belongmg to the petitioner and which are ım the possession of the res- 
pondent The two writ petitions are connected, because the penalty, the subject 
matter of WP. No 1104 of 1965, was imposed m lieu of confiscation of the goods 
mentioned in W.P No 1154 of 1965 


The affidavit of the petitioner, reveals the following facts The petitioner is as 
partnership firm carrymg on busmess in foodgrains, wheat productsetc , m Calicut 
in the course of 1ts business it purchased from firms at Madras 85 bags of atta and 
45 bags of maida, and purchased from a dealer at Nellore 20 bags of hhandasari 
sugar, the total amounting to 150 bags It was proposed to transport them in a 
lorry of United Transport Service, Madras, from Madras State to the petitioner’s 
place of business at Calicut. But only 85 bags could be loaded in lorry KLR 3919 
but the remammg 65 bags could not be loaded and despatched at the same time 
because the load was not sufficient for a full lorry Unfortunately the delivery note 
and the sale bill, which were entrusted by the booking clerk of the lorry office to 
the driver of the lorry KLR 3919, related to the purchase of 85 bags of atta, while 
in fact what was loaded ın the lorry was 45 bags of maida, 20 bags ofatta and 20 bags 
of khandasarı sugar. When the lorry reached the respondent’s check-post on its 
way to Calicut, the Check-Post Officer, after check, became suspicious on account 
of the fact that the sale bill and the delivery note which the lorry carried mentioned 
only 85 bags of atta whereas the actual goods found in the lorry comprised of 
maida atta and khandasarı sugar, withoutany sale bill or delivery note for the maida 
and khandasarisugar There were also at the time some restrictions on the trans- 
port of sugar and maida, which made it necessary for obtamıng a permit from the 
Cıvıl Supplies Department before the said articles could be transported. But such 
a permit was not carried in the lorry. In the above circumstances, the respondent 
took possession of the goods and issued a notice to the petitioner to show cause 
against confiscation and pay a penalty of Rs 1,000 in leu of confiscation. The 
petitioner submitted that he had really obtamed sale bills for the purchase of maida 
and sugar from the respective merchants, but by mistake only the sale bill and deli- 
very note for atta were sent with the lorry driver without sending the sale bills for 
sugar and maida. He also pleaded that the maida purchased was m the open 
market and that khandasari sugar was purchased in Andhra Pradesh and therefore 
no permit from the Civil Supplies Department was necessary for their transport. 
But the respondent did not accept the explanation of the petitioner and passed the 
order mentioned above. He relied upon the circumstance that even though the 
driver might be ignorant of the real state of affairs, an employee of the petitioner, 
who was present m the lorry at the time of transport could have explamed the alleged 
real position at the tıme of check at the check-post But that was not done, and the 
respondent considered that the explanation subsequently furnished to the show cause 
memo was an afterthought and that what was really attempted was to suppress the 
sales of maida and sugar under the cloak of the sale bill and delivery note for 
atta only. 


The petitioner in these writ petitions has not disputed the correctness of the 
facts stated above, as to what happened at the check-post , nor can he press this 
Court while exercising writ jurisdiction for giving a decision that the findmg of the 
Check-post Officer that the explanation submitted by the petitioner is not acceptable 
-and should be reversed, because such a decision will fall withm the jurisdiction of a 
tribunal of appeal But the petitioner’s learned Counsel relied upon a decision of a 
Bench of this Court reported in R. S. Fhaver v Commissioner of Commercial Taxes! 
“where the Bench, dealing with section 41 of the Madras General Sales Tax Act, held 
that section 41 (4) providing for seizure and confiscation of goods was illegal and 
OF nn 
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ultra nres Learned Counsel urged that the provisions for seizure and confiscation 
in section 42 (3) of the Act and the provision for levy of penalty m lieu of such con- 
fiscation in section 42 (3) Second Proviso, are identical to similar provisions m section. 
41 (4) of the Act, and for the same reasons as were adopted bythe Bench of this 
Court in the decision cited above, the seizure and confiscation in the present case 
should be declared illegal and the goods directed to be restored to the petitioner 
and the penalty order annulled. 


It appears to me that there are substantial differences between section 42 and 
section 41, and these differences have to be taken mto account for dealing with the 
argument mentioned above. Section 41 (4), when ıt confers on the officers of the 
Commercial Taxes Department the power to search, seize and confiscate goods found 
in any office, shop, godown, vessel, vehicle or place of business of a dealer, but not 
accounted for by the dealer in his accounts, confers a wide power. There was room: 
to entertaın a serious doubt as to whether that power could be considered as ancillary 
to the power to levy tax on the sale or purchase of goods conferred on the State 
Legislature under Entry 54 of List IT of the Seventh Schedule of the Constitution. 
If the presence of the goods in the premises etc , of a dealer without its being brought 
into the accounts, could lead to the legitimate inference that a sale or purchase had 
taken place ın respect of the goods, without its being properly accounted, for, there 
may be room to hold that the power to seize and confiscate such goods is ancillary 
to the power to tax the sales. In that contıngency, it can be viewed as a penal 
measure to discourage the dealers from suppressing such transactions and evading 
tax, and therefore within the ambit of Entry 54 Veeraswami, J., who delivered the 
judgment of the Bench m the decision above cited, however, took the view recorded 
at page 734 of the report: 


“ A provision requiring maintenance of correct stock accounts of goods for 
purposes of Sales Tax 1s understandable. But we are unable to see how a power 
of sexzure and confiscation of goods is or can be ancillary or incidental to the 
power to tax the sale or purchase of goods even from the standpomt of checking: 
evasion or making evasion unprofitable. The Act 1s not a law on goods. No 
such law can be made under the guise of Entry 54, List II, of the Seventh Sche- 


dule ” 


The learned Judge thereafter held that sub-section (4) of section 41 in so far as it 
provided for such a power was not within the ambit of Entry 54 and was neither 
ancillary nor incidental thereto and was incompetent and invalid. 


The Andhra Pradesh High Court, however, in a decision reported in Papanna v. 
Deputy Commercial Tax Officer! arrived at a diametrically opposite conclusion and 
held that the power to seize and confiscate goods is only by way of punishment or 
penalty which is intended to operate as the most effective deterrent against tax- 
evaders and 1t is therefore ancillary or incidental to the power to levy tax on the sale 
of goods and falls within the ambit of Entry 54 of List IT of the Seventh Schedule. 
The Andhra Pradesh High Court purported to follow a Mysore High Court decision 
and differed from the decision of this Court. The pomt came before the Supreme 
Court ın a decision in Commissioner of Commercial Taxes v. R S. Jk1wer?, which was an 
appeal from the Madras High Court decision in R S. Shaver v. Commissioner of Com- 
mercial Taxes*. At pages 465 of the report, the Supreme Court, after referring to 
the conflictmg views of the various High Courts, stated that they did not propose 
to decide the general question as to whether a power to confiscate goods which 
were found on search and which were not entered in the account books of the dealer 
was an ancillary power necessary for the purpose of stopping evasion of tax. They 
proceeded. to deal with the matter before them, namely, the vires of section 41 (4) 
of the Act, from an altogether different point of view. Their approach was to treat 
the power to levy the tax payable, as well as a penalty in the Second Proviso of 
section 41 (4), as mseparable from the power to seize and confiscate conferred under 
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the mam part of section 41 (4). The Second Proviso of section 41 (4) was worded 
thus “ m cases where the goods are taxable under this Act, ın addition to the tax 
recoverable, a sum of money not exceeding one thousand rupees ” In 
the view of their Lordships of the Supreme Court the above proviso implied that tax 
had to be ordered to be recovered even before a sale has taken place m addition to 
the levy of penalty They remarked that m the majority of cases under the Act 
recovery of tax 1s provided at the pomt of first sale in the State, and that therefore, 
the provision for recovery of tax in addition to penalty contamed m the Second. 
Proviso to section 41 (4), was clearly repugnant to the general scheme of the Act. 
Since this Second Proviso and the power to seize and confiscate are not severable, 
from the rest of sub-section (4), sub-section (4) with the two provisos thereto must 
fall on the narrow ground stated above The Supreme Court struck down sub- 
section (4) of section 41 for reasons different from those which commended them- 
selves to this Court in R S Jhaver v. Commissioner of Commercial Taxes). 


What the learned Counsel for the petitioner urges before me 1s that the various 
provisions of section 42 (3) including the two provisos thereto are in part materia with 
section 41 (4) and its provisos, and that consequently the reasonmg adopted by the 
Supreme Court should be applied to the power of seizure and confiscation conferred 
under section 42 of the Act But there is a sharp and clearly marked distinction 
between the two sections which can be illustrated if we take the circumstances of 
present case into consideration. Here even according to the case of the petitioner 
the maida and atta had been sold in Madras State and the sugar in the Andhra 
State, before the transport. The petitioner 1s a Calicut dealer and the goods when 
they were checked at the check-post after the aforesaid purchases were on their way 
to Calicut across the State borders. There is, therefore, no doubt that the taxable 
event had been completed in the case of these goods, whether at the pomt of first sale 
or at the point of a subsequent sale according to the nature of the goods. Therefore, 
there is no difficulty in the present case to levy the tax payable, as well as the penalty, 
because the tax had become exigible Therefore the narrow ground on which the 
Supreme Court relied for strikmg down the corresponding provisions m section 41 
does not exist in this case which arises under section 42. Learned Counsel for the 
petitioner contends that since the Supreme Court has not held specifically that the 
reasons given m the decision of the Bench of this Court in R.S. Jhaver v Commissioner 
of Commercial Taxes', are not valid it will be open to this Court to adopt those reasons 
wherever they apply. From this pomt of view also, I am of the opinion that the at- 
tack on section 42 cannot be sustaimed since the facts indicate that a sale of the goods 
had taken place even according to the admussion of the petitioner It was open to 
the authorities to take the view that the clandestine features in the transport in this 
case, indicated a clear intention on the part of the petitioner to suppress information 
about the sales in collusion with the sellerm Madras (or Nellore). In such circum- 
staces it can be held that the power to seize and confiscate 1s ancillary to the power to 
levy tax, as it empowered the authorities to take reasonable steps to ensure that the 
taxis not evaded. Therefore, these writ petitions must fail and are dismissed. 
No order as to costs. 


V.K. Petitions dismissed. 


—— — —- 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—MR. Justice T. VENKATADRI. 


Kubera Press by its Proprietor, K. Sivaraman ..  Petihoner* 
oo > 
"The Regional Provident Fund Commissioner, Madras .. Respondent. 


Employees Provident Fund Act (XIX of 1952), sections 1 (3) and 16—Orıgınal printing press 
under the Provident Fund Scheme—Pettioner purchasing the Press from the person who 
purchased ıt during rts winding up mn lıgındatıon— The latter, not a member of the scheme— 
Petitioner employing new workers—Pettioner’s press f an infant industry entitled to 
protection under section 16. 


After the original prmting press, a member of the Provident Fund Scheme, went 
into liquidation, the same was purchased in the course of winding up by one P.P. 
He was not a member of the scheme. The petitioner purchased the machinery 
and fittmgs and started a new press employmg new workers In such circums- 
stances, in law, it cannot be said that itis a continuation of the old firm. On the 
other hand, indications are that it 1s settmg up of an establishment afresh. There- 
fore, the petitioner-press as an infant industry is entitled to protection under sec- 
tion 16 of the Employees Provident Fund Act. 


Petition under Article 226 of the Constitution of India, praying that in the cir- 
cumstances stated therein, and in the affidavit filed therewith, the High Court will 
be pleased to issuea writof certiorar: callmg for the records of the Respondent in 
C/MD/561, Regl., dated 12th April, 1965 and to quash the proceedings therein. 


K. N. Balasubramamam, for Petitioner 
S Ramasubramamam, for Respondent. 


The Court made the following 


ORDER —The petitioner m this writ petition 1s the Kubera Press represented 
‘by its proprietor, K. Sivaraman The writ petition is for the issue a writ of ceriorarı 
+o call for the records of the Regional Provident Fund Commissioner, Madras, in 
‘C/MD/561 Regl, dated 12th April, 1965 and quash the order dated 12th April, 
1965. 


The case of the petitioner 1s that originally the printing press which commenced 

‘in 1949 was run by one Ch Subba Rao The prmtmg press went ın to voluntary 
‘liquidation ın 1960. As the Company was a member of the Provıdent Fund Scheme 
and was submıttıng returns, when ıt went into voluntary liguidatıon and the em- 
ployees were discharged, they were paid all the arrears of provident fund and the 
account with the Provident Fund Commissioner was also closed. In the course of 
windmg up, one Puram Prakasa Rao purchased the Press and he was running the 
same. He was not a member of any Provident Fund Scheme and he was not sub- 
‘mitting any returns to the Regional Provident Fund Commissioner Nor was he 
asked, it is stated, to submit any return to the Commussioner. In the year 1961, the 
petitioner purchased the prmting machinery and fittmgs from the said Puram Pra- 
kasa Rao. The Regional Provident Fund Commissioner asked the petitioner m 
1964 to pay contribution to the Provident Fund Scheme, of a sum of Rs. 3,200 In 

this writ petition, the petitioner questions the propriety of the order passed by the 

Regional Provident Fund Commissioner 


Learned Counsel for the petitioner submitted that the petitioner-press was an 
infant mdustry entitled to protection under section 16 of the Employees Provident 
Fund Act, and that the provisions of section 1 (3) of the Act could not be extended 
to it. Learned Counsel for the respondent no doubt, relied on two decisions of this 


a ee eee 
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Court. In M/s RL Sahm andCo v. Union of India}, ıt was held that where an es- 
tablıshment, such as a factory, has been set up and the owner of the Factory does not 
run the business on his own but chooses to lease the Factory from tıme to tıme, 
every fresh lease cannot give rise to the settmg up of the Factory afresh I think 
that case can easily be distmguished from the present case. That was a case of 
lease. But m the present case, the origmal printing press went into voluntary liqui- 
dation and in the course of winding up of the press, it was purchased by Puram 
Prakasa Rao. He was not a member of the Provident Fund Scheme. The peti- 
tioner purchased it from Puram Prakasa Rao Inthe same case, the learned Judge 
has observed that under the provisions of section 16 of the Act, establishments which 
come into existence for the first tıme are granted protection for a certain period to 
enable them to attain financial stability. In the other case, Dev Press v. Regional 
Provident Fund Commissioner, Madras?, a Limited company which was running a print- 
ing press went into voluntary liquidation prior to 1957 and the dispute between the 
workers and the management as a result of the wmdmg up and closure was settled 
by an agreement that all the workers except those in the bmdmg department would 
be re-employed by the new management. The concern was taken over by a firm 
of registered partnership. It was held that the old establishment must be deemed 
to have contmued although ima different name when it was taken over by the part- 
nership. That case can also be distinguished In that case, the old employees con- 
tinued in the partnership firm also. In the instant case, the orıgınal prmting press 
went into liquidation That prmting press was a member of the Provident Fund 
Scheme. But in the course of the wmdmg up, it was purchased by Puram Prakasa 
Rao He was not a member of the Scheme. The petitioner purchased the machi- 
nery and fittings and started a new press employmg new workers In such cir- 
cumstances, m law, ıt cannot be said that itis a continuation of the old firm. On the 
other hand, mdications are that itis settmg up of an establishment afresh. The 
petitioner is therefore, entitled to protection under the Act. 


The Writ Petition is accordmgly allowed. There will be no order as to costs~ 
V.M.K. Petton allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. Justice K, VEERASWAMI. 


Mahomed Ebrahim & Co (Private), Ltd. ..  Petitner* 
Ua 
Sridhar & Co. $ .. Respondent 


Madras Buildings (Lease and Rent Control) Act (XVIII of 1960), section 10 (3) (a) Second 
Proviso and section 10 (3) (c)—Scope of—Landlord’s application for eviction originally 
filed under section 10 (3) (a) for eviction of tenants on the ground of owners need—Some 
of the tenants vacating during the pendency of the proceedings—Londlord’s application— 
If should be treated as under section 10 (3)(c) for addıtıondi accommodation—Other 
tenant 1f can resist the application as barred under the Second Proviso to section 10 (3) (a). 





Where a landlord files separate applications for eviction of tenants from his 
premises under section 10 (3) (a) (2:2) of the Rent Control Act on the ground 
that he requires the entire premises bona fide for his own business purposes and if 
on the date of the applications he was not in occupation of any portion of the 
premises, his application should be treated as falling only under section 10 (3) (a) 
of the Act When once a landlord obtains possession of a building under this pro- 
vision he 1s debarred from applying again under the same provision for obtaining 
possession of another building of his own That ıs the only effect of the Second 
Proviso to section 10 (3) (4) of the Act. Section 10 (3) (c) of the Act will apply 
only to cases where the landlord 1s already in occupation of a part of the building 
in respect of which eviction proceedings are instituted 





>. 
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If a landlord files separate eviction petitions against each of the different 
tenants in occupation of a building and during the pendency of one such applı- 
cation he obtains possession of parts of the building from one or mote of the tenants 
who are respondents in other applications, by no stretch of imagination can ıt 
be said that the applications which remain to be disposed of ıs one filed again 
by the landlord within the meaning of the Second Proviso to section 10 (3) (4) of 
the Act The proviso cannot bar the relief to the landlord ın such circumstances 
nor 1s there anything ın the section to warrant the view that the landlord’s appli- 
cation ın such circumstances, should be viewed as one falling under section 10 
(3) (c) of the Act for additional accommodation. 


Petition under section 25 (1) (a) (11) of the Madras Act XVIII of 1960 praying 
the High Court to revise the order of the Court of the Small Causes (Third Judge), 
Madras, dated 24th March, 1966 and made n HRA No. 632 of 1965 (HR G. 
No. 842 of 1963-1 Addıtıonal Rent Controller, Madras ) 


V Sronwasa Iyer and K Raman, for Petitioner. 
V. Thyagarajan, for Respondent 


The Court delivered the following 


JuDGMENT —This Petition 1s to revise the order of the Third Judge of the Court 
of Small Causes by which he allowed the appeal by the tenant and dismissed the 
petition filed by the landlord for eviction The landlord, who 1s the petitioner in 
this Court, purchased on 22nd November, 1961 the premises bearing Nos 11/A-1 and 
11/A-2 forasum of Rs three lakhs The petitioner 1s a private limited company 
carrying on its business at Nos 7 and 8, Mount Road, Madras, in electrical goods, 
radios, tape recorders and other goods In has a branch at upstairs of Nos 26 
and 27 Rattan Bazaar, Madras, besides a godown behind the L:fe Insurance Corpo- 
ration Building ın Mount Road. All these buildings have been taken on lease on 
heavy rents by the petitioner forthe purpose of its business It appears the rent 
for the premises Nos 7 and 8, Mount Road, known as Victory House, was 
Rs 2,000 per mensem and since 1964 ıt has been increased to Rs 2,500 per 
mensem. At the time of the purchase of the premises Nos 11/A-1 and 11/A-2, 
Mount Road there were three tenants, Royal Printing Works, My Coffee Bar 
and Sridar & Co. The last of the tenants 1s the respondent before me On the 
ground that its business had expanded enormously and thatit required the 
premises for its occupation to carry on ıts business, the petitioner applied separately 
for eviction ofthe Royal Printing Works and the respondent and instituted a 
suit against -My Coffee Bar in ejectment since having regard to the quantum 
of monthly rent ıt was paying for the portion in its occupation, the tenancy 
was, as the law stood then, outside the purview of the Madras Buildings (Lease 
and Rent Control) Act, 1960 Subsequently when the law was amended and 
the tenancy of My Coffee Bar came within the purview of the Act, the petitioner 
‘withdrew the suit and filed an eviction petition against My Coffee Bar. It 1s 
common ground that on 28th March, 1963 an eviction order was passed by the 
Rent Controller against the Royal Printing Works About four months thereafter, a 
major portion of the part of the premises in the occupation of the Royal Pr nting 
Wo’ ks was taken possession of by the petitioner. The petition against My Coffee 
Bar was dismissed bythe Rent Controllerin June 1965 and the landlord’s appeal 
failed in March, 1966 But the cıvıl revision petition against the appellate order 
ended ın a compromise on 14th March, 1967, My Coffee Bar consenting to an 
eviction order. So far as the Petition against the respondent was concerned, ıt hada 
chequered career It was strenuously resisted by the respondent One ofits objections 
was that during the pendency of the petition, the petitioner having taken possession 
ofa portion of the premises from the Royal Prıntıng Works, ıt was no longer entit- 
led to maintain the petition as it ought to apply for eviction only on the ground 
that it required additional accommodation. The Rent Controller overruled 
this specific objection on the ground that the matter should be viewed as on 
ithe date of the petition for eviction and not in the ght of subsequent events. 
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He also found that the petitioner did not own any building of 1ts own ın the city for 
carrying on its business, that its busmess had expanded manifold since 1937, the turn- 
over amounting to as much as about Rupees sixty-nine lakhs for the year ended 31st 
March, 1963 and that,in the circumstances, the requirement by the landlord of the 
premises for carrying on its business was dona fide An eviction order was passed and 
it was contested by the respondent in an appeal under the provisions of the Act 
The appellate Court came to the opposite conclusion, reversed the order and remit- 
ted the petition for fresh disposal, directing the Controller to do so view.ng the 
petition as one for ev.ction on the ground that the petitioner required 
additional accommodation for the purpose of its business, The appellate 
Court took the view that, as the petitioner had durıng the pendency of the 
eviction petition, taken possession of a portion of the part of the premises 
ın the occupation of the Royal Printing Works, this made a difference to the 
‘continued maintainability of the petition for eviction, put the petition could, 
nevertheless, be disposed of afresh regarding ıt as one for additional accommoda- 
tion. On that view, the appellate Court did not record its final opinion on the 
question of bona fides and requirement by the petitioner of the premises for carry- 
ıng on its business. Against that order the petitioner filed GRP No. 465 of 1965 
which, was dismissed by Anantanarayanan, J, as he then was, on ıgth March, 
1965 The petition against the respondent was taken up again and allcwed by a 
different Rent Controller on 16th June, 1965 He found that the premises Nos. 11/A-1 
and 11/A-g structurally constituted a single integral building and that the petitioner 
not owning any building for the purpose of ıts business ın the City and its business 
having enormously expanded ın recent years, bona frde required additional accommoda- 
tion for the purpose ofits business. He felt that the hardship to the respondent 
would not outweigh the advantage that would accrue to the petitioner by that 
order, and ordered eviction. The Rent Controller carefully scrutinised the evı- 
dence on the question of bona fides and was of opinion that the petitioner was bond 
Jide in its requirement of additional accommodation The respondent appealed 
from that order and succeeded Once again the appellate Court differed from 
the findings of the Rent Controller It observed that ıt was not satisfied that 
there was really need for additional accommodation for the petitioner, as ıt Was 
already in possession of rented premises in various places of a total extent of 
about 10,000 sg. ft. Tt thought thata general increase in the turnover by itself 
would not show that the petitioner was in nced of additional accommodation It 
was inclined to think that the petitioner purchased the premises as an invest- 
ment or ın the alternative, to demolish the bu'lding and constructa new One, 
and its object ın seek'ng eviction was apparently to get a higher rent Lastly, it 
was of opinion that it was difficult for the respondent to get alternative accom- 
modation for its business and therefore, the balance of advantage to the petitioner 
and the hardship to the respondent was in favour of the latter. The present peti- 
tion 1s directed against this appellate order 


It ıs contended for the petitioner in this Court that the landlord’s application 
for eviction was wrongly disposed of after the remit order as one under section 10 (3) 
(e) of the Act while ıt was originally one filed under section 10 (3) (4) taa). Alter- 
natively ıt 1s said that even on the footing that the petitioner required additional 
accommodation, the appellate authority failed to make the correct approach. On 
the other hand for the respondent, ıt ıs urged that the petitioner having during the 
pendency of the eviction petition obtained an order of eviction against another tenart 
in a portion of the building and taken possession of a part of 1t, 1t could only succeed 
on satisfying the Court that ıt bona fide required the additional accommodation and 
the conditions of the Proviso to section 10 (3) (c) On behalf of the respondent, 
attention is also invited to clause (2) of the Second Proviso to sub-section (3) (a) 
of section 10 and it 1s pressed upon me that once the landlord obtained possession. 
of a part of the building, he would not be entitled to apply under section 10 (3) tc) 
tu) of the Act. 
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In my view, the main contention for the petitioner is sound and should be 
accepted The petition for eviction, as originally filed against the 1espordent, 
was clearly one under section 10 (3) (4) (41) When ıt filed ıt, ıt was not ın 
occupation of any part of the prem ses. It could, therefore, only apply for eviction 
under section 10 (3) (4) (am) That provision enables a lardlord to get an order 
of eviction on the ground that he ıs not ın occupation of any other buıldıng of his 
own for the purpose of carrying on his business, that he required ıt for the purpose 
and that the requirements bona fide Once the landlord obtains possession of a build- 
ing under this provision, he is debarred from applying again under that provision, 
for obtaining possession of another non-residential building of his own. ‘That 1s 
the only effect of clause (2) of the Second Proviso to section 10 (3) (a). This 1s 
not a case where the petitioner has obtained possession of the whole or part of a 
non-resident al building under section 10 (3) (a) (wz) and applıed agan under 
that very clause for eviction of a tenant from another non-residential building 
of its own The various clauses of section 10 will have to be read and 
understood ın the context of each other and a comparison of clauses (4) and (e) 
of sub-section (3) of section 10 shows that clause (c) applies only where a landlord 
is already in occupation of a part of a building and requires additional accommo- 
dation. Clause (4) of sub-section (3) of section 10 covers a case of a landlord who 
1s not ın occupation of a building or part of ıt and requires ıt for his own occupation 
for the purpose of his residence or of carrying on his business Clause (u) of 
the Second Proviso to sub-section (3) (a) is inapplicable to a petition for 
eviction during the pendency of which the landlord takes possesson of another 
building or a part of it by an independent petition, for ıt is inappropriate 
to say that the landlord applies again under the same clause for eviction. 
In my opinion if a landlord files separate eviction petitions against each 
of the tenants in a building and during the pendercy of one, obtains possession of 
parts of the building from one or more of the tenants, who are respondents ın other 
applications, by no stretch of imagination can ıt be said that the appl.cation which 
remains to be disposed of, 1s one that has been filed again by the landlord within 
the meaning of the proviso. The proviso does not bar such a petition Nor 1s 
there anything in the proviso or the rest of the provisions of sub-section (3) (a) or 
clause (c) of that sub-section to justify the view that on account of the fact that 
during the pendency of an eviction petition. possession of a part of the building 
has been taken, as a result of another eviction petition the petition so pending 
should, for that reason, be viewed as one under section 10 (3) (c) for additional 
accommodation On that view, the petitioner must succeed 


But it is argued for the respondent that the contention 1s not open to 
the petitioner in view of the order of Anantanarayanan, J.,in GR.P. No. 
465 of 1965 The learned Judge while disposing of the petition referred to the 
fact that the petitioner had taken possession of a portion of the premises from the 
Royal Printing Works and observed that ın that case proceeding by virtue of the 
subsequent facts might well be considered as one under section 10 (3) (¢) of 
Madras Act No XVIII of 1960 The learned Judge, however, went on to observe: 


“The argument ıs that this provision does not apply, because the landlord! 
took out eomprehensive proceedings for evıct'on ofall the tenants, originally. 
That again is an argument which could be raised in the Court of the learned 
Rent Controller. There is no ground for interference in Revision with the judg- 
ment directing the remand, and the petition is dismissed ” 


The last observation shows that the learned Judge did not decide the question but 
expressly left ıt open so that ıt could be raised before the Rent Controller. As I 
understand the order, the learned Judge was not inclined to interfere ın Revision 
with the order of remit but at the same time did not intend to conclude the point 
against the petitioner once and for all. 


There 1s no dispute ın this Court that the petitioner does not own any other 
buildıng. The record clearly shows that ıt ıs ın possession of rented space of a 
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total extent of about 10,000 to 12,000 square ft. On the evidence on record, there 
1s no doubt that the petitioner has been paying heavy rent. It is equally clear on 
the matırıals avaslable that the petitioner’s business has expanded manyfold. 
In the circumstances, there is no reason to suspect the bona fides of the petitioner. 
Bona fides in the context have relevance to the honest regu'rement by a landlord 
of the premises he has purchased for the purpose of carrying on his business. 
No oblique purpose of the petitioner in seek ng eviction is made out from the evi- 
dence The pet'tioner 1s, therefore, entitled to an order of eviction under section 10 


(3) (4) (2). 


In any case, I think the petitioner’s alternative contention also has force. If 
the application for eviction is to be regarded as one under section 10 (3) (e), it 
seems to me that the occupation of a part of the building contemplated by that 
provision 15 Occupation of carrying on the business. There ıs no evidence on record 
that the petitioner occupied any part of the premises ın that sense Assuming ıt has, 
I feel no doubt having regard to the great volume of the petitioner’s business, it 
needs additional accommodation for the purpose ofits business. On th's matter, 
the Rent Controller has given very cogent and convincing reasons from which the 
lower appellate Court could not justifiably differ. On the proviso to clause (c) of 
sub-section (3) of section 10 also, I think the Rent Controller’s conclusion on the 
facts was the correct one 


The petition is allowed and the order of the Rent Controller dated 16th June, 
1965, ıs restored Each party will bear its or his costs throughout. Time for evic- 
tion, sıx months 


R.M. — Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction ) 
Present —Mr Justice P. RAMAKRISHNAN, 
S. Krishna Reddiar and others 
v. 
The State of Madras represented by the Special Tahsıldar, Land 
Acquisition (Harıjan Welfare), Vıllupuram .. Respondent. 


Land Acgusıtıon Act (I of 1894), section 4 (1)—Notificateon under —Enguirp under 
section 5-A dispensed with—Acquisitron for providing housing sites to houseless Haryans 
—Urgency clause— Resort to—If justified 

Constitution of India (1950), Articles 19 and 31—WNotzfication under section 4 (1) of the 
Land Acquisition Act—Complance with—Indiidual notice to the owners—Cons- 
tructive notice. 





.. Petitioners” 


A notification unde: section 4 (1) relating to the acquisition of the lands 
in question, under the provisions of the Land Acquisition Act, was publi- 
shed in the Gazette Since the matter was one of urgency, 1t was also indicated 
in the notification that the enquiry under section 5-A of the Act would be dis- 
pensed with. The urgency arose because the existing Harıjan colony consisted. 
of 47 families, out of them 16 families were houseless and 21 famılıes lived in 
low lying fields subject to ınundatıon during rainy season and consequently 
ıt was necessary to acquire the lands by resort to the urgency clause for the pro- 
vision of house sites to 37 Harıjan families 


Held that, this cannot be consrdered to be a case where the Government, for 
the purpose of reaching its subjective satisfaction about the existence of urgency, 
proceeded on no ground at all or on grounds which could be demonstrably 
established to be irrelevant. Therefore, resort to urgency clause was certainly 
not unjustified 
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Section 4 (1) itself provides only for public notice of the sı bstance of the notifi- 
cation to be given at convenient places in the locality That requirement has 
been fulfilled by the beat of tom tom and by affixture in the Mariamman, 
Temple. But, it 1s not ever necessary that individual notice should be given 
under section 4 (1) to the owners of the land Board’s Standing Order 92, para- 
PoE 7 and g also do not require such individual notice to the owners of the 
an 


Section 4 (1) must be considered as affording the affected persons constructive 
notice by the publication of the notification both ın the Gazette and ın convenient 
places ın the locality. In cases of urgency such notice must be deemed as suffi- 
cient for the purpose of ensuring to the affected individual an opportunity of 
knowing about the factum of acquisition and of making such representations as 
he feels ıt necessary. Therefore, there ıs no violation of Articles 19 and 31 of the 
‘Constitution. 


Petition under Article 226 of the Constitution of India, praying that in the 
‘circumstances stated ın the affidavit filed therewith, the High Court will be pleased 
to issue a writ of mandamus directing the respondent herein to forbear from proceed- 
ing with the Land Acquisition proceedings of the lands belonging to the petitioners 
and situate ın Survey No 561-5 and measuring 80 cents ın the village of V Pudhur, 
Gangaranpalayan Post, Villupuram Taluk, South Arcot District, pursuant to the 
notice of the respondent dated 27th November, 1964 

R.S Venkatachalam, for Petitioners 

J. Kanakaraj for the Government Pleader, for Respondent 

The Court made the following 

ORDER —This writ petition 1s filed by the petitioners who are the owners of 
lands in RS No 561/5 ın Poosaripalayam, hamlet of V. Pudhur village in Villu- 
puram Taluk. The State of Madras represented by the Special Tahsildar, Land 
Acquisition (Harijan Welfare), 1s the respondent. A notification under section 
4 (1), relating to the acquisition of the above lands under the provisions of the 
Land Acquisition Act, was published on and September, 1964, ın the Fort 
St. George Gazette. Since the matter was one of urgency, it was also indicated 
ın the notification that the enquiry under section 5-A of the Act would be dispensed 
with It was made clear in the counter affidavit supplied by the Government 
in this Writ Petition that the urgency in the present case arose because the exis- 
ting Harijan colony consists of 47 families, that out of them 16 families were house- 
less, that there are 21 families who lived ın low lying fields subject to inundation 
during rainy season, and consequently ıt was necessary to acquire the above land 
by resort to the urgency clause for the provision of house sites to 37 harıjan families. 
This 1s what 1s now stated in the counter affidavit of the Government. Thereafter 
a declaration under section 6 of the Act was published on 11th November, 1964. 
The counter affidavit of the respondent also stated that public notice of the section 
4 (1) notification as required ın that section was also given by beat of tom tom and 
by affixture ın the Mariamman Temple The petitioners have filed this writ 
petition under Article 226 of the Constitution seeking for the issue of a writ of 
mandamus restraining the respondent from proceeding further with the acquisition. 


The principal grounds urged by the learned Counsel tor the petitioners in 
support of the relief are the following: It 1s urged ın the first place that the resort 
to the urgency clause was not justified at all in the circumstances of the present 
case.” This objection 1s pointless because of the specific averment ın the counter 
affidavit of the respondent to which I have already made reference. That clearly 
indicates that the existing facilities for residence of the Haryans ın the village are 
totally inadequate and that 16 families are left without houses, and 21 famılıes have 
facilities to live only ın a land inundated with water during rains This cannot 
be considered to be a case where the Government, for the purpose of reaching its 
subjective satisfaction about the existence of urgency, proceeded on no ground at 
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all or on grounds which could be demonstrably established to be irrelevant In a 
recent decision reported ın Raja Anand Brahma Sah v The State of Uttar Pradesh’, 
the Supreme Court dealt with a case where the circumstances clearly indicated 
that the State Government never applied its mind at all to the matter of urgency. 
In that case, the land ın question under acquisition was actually rester waste 
or arable land In such circumstances, ıt was found that the State Government 
could not ın any view of the matter apply the urgency clause under section 17 (4) 
-which requires as a pre-requisite that the land should be arable or waste But here 
the facts are entirely different The circumstances referred to ın the counter 
affidavit are sufficient from which the Government could form an opinion about 
the urgency. 


The second argument was that individual notice was not given to the petitionert 
under section 4 (1) of the Act. Reference was made to the Board’s Standing Orders 
-92, paragraph 7 as well as paragraph 9. Paragraph 7 starts with the remark that 
the publication of a notification under section 4 (1) of the Act ıs not only a prelımı- 
nary to entry on the land, but also a necessity ın every case as itis a legal notice 
to persons interested that they may prefer objections to the proposed acquisition 
“The statement thus found ın the Board’s Standing Order ıs not authority for deducing 
that individual notice to the persons interested ın the land proposcd to be acquired 
1s necessary. Section 4 (1) itself provides only for public notice of the substance 
of the notification to be given at convenient places in the Jocality and, that, accord- 
ing to the counter affidavit, had been done in the present case Two unreported 
decisions of this Court referred to by the learned Government Pleader before me, 
one in Venkatachala Thanıraydr v The Special Tahsıldar Harijan Welfare, Thanjavur 
and another? by Srinivasan, J. and the other ın Meclak Nutriments and Pharma- 
ceuticals Lid., Madras-1 v State of Madras by the Secretary to Govt Home Department, 
Madras, and another? by Kaılasam, J , have laid ıt down that ıt 1s not necessary that 

individual notice should be given under section 4 (1) to the owners of the land 


Learned Counsel has next referred to the provision ın. Board’s Standing Order 
go, paragraph g read with the rules found ın Appendix I of the Board’s Standing 
Order framed by the State Government under section 55 of the Act, and he relied 
upon, these provisions for reinforcing the argument about individual notice. This 
argument appears to me to be also beside the point because both Board’s Standing 
Order 90, paragraph g as wellas the rules in Appendix I clearly refer to the notice 
for the enquiry under section 5-A, and they cannot have application to a case where 
such enquiry had been dispensed with by reason of the urgency clause. 


Learned Counsel urged as a final argument that section 4 (1) of the Land 

. Acquisition Act, ın so far as it does not lay down the obligation to give individual 
notice, to the persons interested in the land under acquisition must be considered 
as violative of the constitutional provisions ın Article 19 giving all citizens the free- 
dom to acquire, hold and dispose of property, and in Article 31, Which gives all 
citizens the safeguard that their properties shall not be taken away from them save 
“by the authority oflaw. A reference to Article gı (2) of the Constitution shows that 
the freedoms enunciated ın Article 19, and Article 31 (1), must be considered along 
~ with the provision in section 31 (2) which deals with compulsory acquisition of pro- 
perty for public purposes. Such acquisition can be made for a public purpose pro- 
vided there ıs the authority of a law which contains provisions for the payment of 
compensation for the properties acquired Therefore, an enactment lke the Land 
Acquisition Act cannot be struck down as unconstitutional, 1f ıt ensures the payment 
of compensation, as enunciated in Article 31 (2) of the Constitution However, 
“learned Counsel states that the right of the person who owns property to get prior 
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notice of the intention of the Government to take away his property ın exercise of 
the powers of eminent domain, ıs also a fundamental right and where that right 1s 

sought to be taken away, under any law that law must be deemed to be unconsti- 

tutional. As against this argumert, it has to be pointed out that section 4 (1) pro- 

vides for the necessary publication ın the Gazette and also a publ c notice. The 

statute appears to have deliberately restricted itself to these methods of publication. 
(in cases where the urgency clause 1s applied) and has not insisted upon individual 

notice, because ıt may very well happen that the service of indiv dual notices may 

take a prolonged period of t me and thereby defeat the very purpose for which the: 
urgency which had been invoked In such cases the individual affected should be 

deemed to have received constructive notice of the acquisition both by the publica- 

tion ın the Gazette as well as by the notice published ın the local.ty Further as 
mentioned already, the prior decisions of this Court have clearly laid ıt down that. 
section 4 (1) cannot be construed as corferring upon the owner of the land a right 

to obtain individual notice Section 4 (1) must be considered as affording the affect- 

ed persons constructive notice by the publication of the notificaticn both in the 
Gazette and in convenient places in the locality In cases of urgency such notice 

must be deemed as sufficient for the purpose of ensuring to the affected individual 
an opportunity of knowing about the factum of acquisition and “of meking such 

representations as he feels it necessary Iam ofthe opinion that there are no valid! 

groundsforınterfering with the notification ın this case and dismiss the writ petition. 
There will be no order as to costs 


VME — Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 


(Special Original Jurisdiction ) 
PrEsENT:—MnRr’‘ Justice P RAMAKRISHNAN 





Ramaswamı Goundar .  Petitroner* 
v. 
The Board of Revenue, Madras by the Commissioner of C.vil 
Supplies, Settlements and Land Reforms and others . Respondents 


Madras Estates Land Act (I of 1908), sections 3 (16) (a) and 20—Scope—Order of Deputy 
collector ın proceedings under section 20—Finality 


Madras Estates (Abolition and Conversion inte Ryotwarı) Act (XXVI of 1948), section 11— 
Lands whether tank-bed lands—Determination of —Criteria 


The Rasıpuram estate was notified and taken over by the Madras State under 
the Madras Estates Abolition Act with effect on and from 3rd January, 1951. 
Pursuant to the above, the estate was surveyed and was found to be tank-bed. 
The petitioner applied for the grant of a ryotwarı patta to hım ın respect of the 
said lands under section 11 of the Abolition Act It was rejected by the settle- 
ment authorities as well as by the Board of Revenue Hence the present writ’ 
petition. 


The petitioner urged that by an order passed in 1948 by the Deputy Collector 
ın an application under section 20 (1) of the Estates Land Act, the abovesaid 
lands had been held to be not tank-bed and since no suit was filed to challenge this 
order within the time allowed, the finding had become conclusive and that there- 
fore he was entitled to a ryotwarı patta under section 11 of the Abolition Act, 
He further urged that the Board of Revenue as well as the settlement authorities 
when called upon to exercise their powers under section 11 of the Abolition Act 
had failed to take into account the relevant data and if they had not done so, they 
would have determined that the lands in question were not tank-bed lands but 
ryotwarı lands ın the occupation of the petitioner on the date of the notification. 
and therefore he should have been granted a ryotwarı patte 
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Held, (2) the petition under section 20 (1) of the Estates Land Act was not a 
representative one, on behalf of all the ayacutdars of the tank and the Govern- 
ment was also not a party to that petition Therefore the Government in whom 
the estate had come to vest, are entitled to contend that the ayacutdars as a body, 
as Well as the Government are not affected by the above decision of the Deputy 
Collector and ıt will be still open to the Settlement Officerin an application under 
section 11 of the Abolition Act to decide whether the land is a tank-bed land or 
communal land vesting ın the Government under section 3 of the Estates Land 
Act and whether patta can be giver to the petitioner, ın such circumstances 
under section 11 of the Abolition Act. 


(4) There was sufficient data before the settlement authorities for the con- 
clusion reached that the lands in question were tank-bed lands and that therefore 
no patta could be granted under section 11 of the Abolition Act. 


- Itıs necessary to determine ın such cases whether the lands Are liable to sub- 
mersion when the tank ıs full, whether the depth of the water likely to stand on 
the land would be very little and whether the period of submersion would be 

> very short. 


The present case 1s not a case of lands near a tank-bed subject to partial sub- 
mersion, but ıt ıs a case of lands which lie in the heart of the tank itself and which 
when the tank gets full supply are likely to be submerged ın water for five months 
Consequently, the settlement authorities could not grant pattas to such lands 
because such tank-bed lands vest ın the Government under section 3 of the Estates 
Land Act. 


Petition under Article 226 of the Constitution of India, praying that in the cir- 
cumstances stated therein and in the affilavit filed therewith the High Court will 
be pleased to issue a writ of certzorart calling for the records relatng to Board’s 
Reference Ms. No. 116/63 and quash the order of the first respondent passed therein 
dated roth December, 1963, ın so far as ıt relatés to petitioner’s lands S. No. 
172/9, Pro. Pt, and quash the order made therein. 


V Vedanthacharr, for Petitioner 
The Assistant Government Pleader, for Respondents 


The Court made the following 


ORDER —The scope of this writ petition lies within a narrow compass and it 
will be suffizient to set out the facts briefly to the extent that is necessary for the d's- 
posal of the pointsin controversy The petitioner Ramaswamı Gounder relied on two 
pattas granted by the proprietor of the Rasipuram estate. Patta 726 was granted 
ın respect of ro acres situated ın S No 172/9 of the former inam estate of Rası- 
puram village by an order of assignment by the proprietor ın 1943, a date prior to 
ist July, 1945, and Patta No 730 was granted ın respect of 4 acres 5 cents situated in 
the same S No. 172/9, by an order of the proprietor on 4th September, 1945, subse- 
quent to Ist July, 1945 The Rasipuram estate was notified and taken over by the 
Madras State under the Madras Estates (Abolition and Conversion into Ryotwarı) 
Act (XXVI of 1948) with effect on and from grd January, 1951. Pursuant to the 
above, the estate, was surveyed and S, No 172/9 was found to be a tank-bed Rely- 
ing on the strength of the order of the former proprietor granting the aforesaid pattas, 
the petitioner applied to the Additional Assistant Settlement Officer for grant of 
ryotwarı patta to him ın respect of the said lands under section 11 of the Aboli- 
tion Act. The Additional Assistant Settlement Officer dismissed the application 
on 3rd March, 1958 The appeal before the Settlement Officer was dismissed on 
13th June, 1958, and a further appeal to the Duector of Settlements was dismissed 
on 21st January, 1959 Finally the Board of Revenue ın revision also dismissed the 
petitioner’s application by an order dated roth December, 1963 ‘The petitioner 
contends that, by an order dated 25th March, 1948, passed by the Deputy Collector, 
Namakkal ın an application under section 20 (1) of the Estates Land Act, the above 
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said land had been held to be not tank-bed land, falling within section 3 (16) (4) of 
the Estates Land Act and that the petitioner was not liable to be evicted therefrom, 
Since no suit was filed to challenge this order of the Deputy Collector in the Civil 
Court, the above finding had become conclusive The petitioner had carried out 
vast improvements on the said lands spending large sums of money. He had built 
a tiled shed and a terraced building, he had also dug three wells In the above 
circumstances, ıt was contended that the petitioner was entitled to a ryotwarı patta 
to the aforesaid lands under section 11 of the Abolition Act and consequertly the 
Board’s order was liable to be quashed. It 1s urged that the Board of Revenue as 
well as the Settlement Authorities when called upon to exercise their powers under 
section 11 of the Abolition Act had failed to take into account the relevant data 
and that ıf they had done so, they would have determined that the lands in question 
were not tank-bed lands but ryotwarı lands ın the occupation of the petitioner on the 
date of the notification and therefore he should have been granted a ryotwarı patta, 
The prayer in this petition 1s therefore to quash the order of the Board, of Revenue by 
a writ of cerlorart under Aritcle 226 of the Constitution and for consequential reliefs 


In the counter affidavit filed by the respondent, the Board of Revenue, it is 
urged that the Board of Revenue as well as the Settlement Authorities had taken into 
account all the relevant data for their conclusion, as well as the relevant tests which 
the decisions of Court have laid down for dealing with a similar matter It 1s also 
urged that no finality 1s attached to the order of the Deputy Collector in the proceed- 
ings under section 20 (1) of the Estates Land Act referred to by the petitioner both 
by reason of the actual finding of the Deputy Collector and by reason of the fact 
that the Government was not a party to that proceeding The Board also averred 
that the petitioner had applied to the Board of Revenue as an alternative prayer that 
in view. ofthe fact that he had put up substantial structures on the land, his position 
might be examined under the provisions of section 19-A of the Abolition Act and 
appropriate directions passed thereunder to ensure his continuance ın possession. 


The Boârd.of Revenue had borne this provision in mind and had directed a preli- 
mınary enquiry to be made for that purpose. 


The first point for consideration 1s the effect of the order of the Deputy Collector 
in section 20 proceedings under the Estates Land Act passed ın 1948 ın M.P No. 2 
of 1945.. Section 20 reads thus: 


“ (1) The Collector may, on the application of the landholder or other person 
interested decide any question as to whether any land 1s or 1s not of the descrip- 
tion mentioned ın sub-clause (4), (5) or (c) of clause (16) of section 3, or as to the 
customary rights ın the user of any land which 1s of any such description, as exist- 
ing at the commencement of this ‘Act ' 


(2) Any person aggrieved by such decision may within a period of one year 
from the date thereof institute a suit in the civil Court to establish the right clarmed. 
by him ın respect of such land but subject to the result of such suit, ıf any, the 
Collector's. decisions shall be final ” 


I have perused the order of the Deputy Collector dated 25th March, 1948. That 
application was filed by some persons who claimed to be the ayacutdars under the 
Rasipuram Er: for a declaration that the land in question was of the description 
mentigned, ın section 3 (16) (a) of the Estates Land Act forming the tank-bed of 
Rasıpuram Eri and as a consequence of such a declaration, the respondents, namely 

Varadappa Goundan and others (including the petitioner who was the 11th res- 
pondent there) might be evicted from the lands ın their occupation Issue 1 read: 

thus : “ Whether the respondents are ın enjoyment of portions of tank-bed of Rası- 
puram tank under patta issued by the Respondent—Mittadar?” The Deputy 
Collector found under this issue that there was no documentary evidence to show 
that the portionsin the occupation of the respondents formed part of the Rasipuram 
tank-bed and that issue was therefore found against the petitioners. While giving 
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the reasons which led up to this finding, the Deputy Collector observed that there was 
no evidence to show the actual extent of the tank-bed land of the Rasipuram Eri 
and that in the absence of the information 1t was not possible to locate the tank-bed 
land of the said Eri Issue 2 reads thus ‘“‘ Whether the mıttadars have any nght 
to issue patta to respondent-ryots over tank-bed lands for cultivation?” The 
Deputy Collector answered this issue by saying that “ the mıttadaıs have right to 
issue pattas even for tank-bed lands for cultivation, subject to the condition that the 
customary right of storage ıs not affected ”. This issue was decided ın favour of the 
respondents subject to the above condition Issue 6 was to the following effect : 
“ Whether the grant of pattas to respondents Nos 7 to 13 does not affect the rights 
of the petitioners as ayacutdars?”. The Deputy Collector answered this issve 
by finding that “the bed of the tankın an Estate belongs to the landholder and he 
has the proprietory right over it and hence he has got right over it and hence he has 
got right to issue pattas for cultivation when the water recedes and so long as the 
cultivation does not prevent the storage of water when the rain comes; the peti- 
tioners have not let ın evidence to show that the right as ayacutdars has been affected 
by this grant of the patta.” Hence this issue was also found against the petitioners.. 
It appears to me that the above findings given by the Deputy Collector were really 
ın the nature of alternative findings So far as the question about declaration of” 
the lands ın question as tank-bed lands, which was one of the prayers of the pet:~ 
tioners there, was concerned, the Deputy Collector declined to grant that prayer, 
because according to him there was no sufficient evidence to enable the actual l;mits 
of the tank-bed to the localised The alternative findirg was that even if the lands 
ın question were found to fall within the description of tank-bed, under the provi- 
sions of the Estates Land Act, the tank-bed vested in the mittadar, and he had a 
right to issue pattas even ın regard to such tank-bed lands for cultivation when the 
water receded subject to the condition that the right of storage was not affected and 
the ayacutdars under the tank were not prejudiced Learned Counsel for the peti- 
tioner has referred to the order of the Board of Revenue ın this case and ın parti- 
cular portions of the Order of the Board of Revenue where the Commissioner has 
stated that the decision of the Deputy Collector affirmed that the lands ın question 
constituted part of Rasipuram tank-bed Mr. V. Vedantacharı, learned Counsel 
for the petitioner urges that the Deputy Collector did not give any such finding. 
On the other hand, the stand taken by the learned Counsel is that the Deputy 
Collector's finding amounts to a declaration that the lands ın question are not tank». 
bed lands, and that in the abence of a suit to set aside that finding within one 
year, the time limit prescribed under section 20 (2) of the Estates Land Act, this 
will amount to a conclusive determination that the petitioners’ lands are not tank- 
bed lands ard that therefore ro ımpedıment should be placed in the way of the peti- 
tioner getting a patta under section 11 of the Abolition Act. While it may be that 
the Board’s observation that the Deputy Collector found that the lands ın question 
constituted part of Rasipuram tank-bed, actually goes beyond the findings of the 
Deputy Collector under issues, 1, 2 and 6 extracted above, equally it may be held 
that the Deputy Collector has not given a conclusive and final decision that the 
land ıs not a tank-bed land, because of the further observations in his judgment 
that 1f the lands were tank-bed lands, ıt was open to the mıttadar to grant portions 
of 1t on patta provided the irrigation rights of the ayacutdars under the tank were 
not affected It appears to me that what the Deputy Collector decided was that 
there was not sufficient eviderice before himto show the extent of the tank-bed 
land or data to show that the lands in question formed part of the Rasipuram tank- 
bed Nevertheless the petitioners before him, could not be granted the relief of 
eviction which they sought, because even if the lands were tank-bed lands, the 
mıttadar had the right to grant patta ın respect of tank-bed lands in certain contin- 
gencies and it was not established before him that the grant of patta in that case 
had prejudiced the irrigation rights of the ayacutdars. i 


Apart from this, one other circumstance to be noticed ıs that the petition under - 
section 20 (1) of the Estates Land Act filed before the Deputy Collector was not a. 
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representative one, thatıs, on behalfof all the ayacutdars of the tank, and the Govern- 
mentwasalsonotaparty to that petition. Therefore, the Governmentin whom the 
estate has come to vest, and who have an obligation to ensure to all the ayacutdars 
of the tank the customary supply of water to their lands from the tank are entitled 
to contend that the ayacutdars as a body, as well as Goverrment, are not affected 
by the above decision, and it will be still open to the Settlement Officer ın an 
appl.cation under section 11 of the Abolition Act, to decide whether the land 1s a 
tank-bed land or communal land vesting in the Government under section 3 of 
the Estates Land Act, and whether patta can be given to the petitioner in such 
circumstances under section II. 


The next point for consideration 1s whether there were suffic.ent data before 
the Settlement Authorities for the conclusion which they reached that the lands 
ın question were tank-bed lands, and that therefore no patta could be granted to 
the petitioner under section 11 of the Abolition Act Mr. Vedantbacharı learned 
Counsel for the petitioner urges streneously that while discussing the evidence, the 
Settlement Authorities have not kept ın view the relevant principles laid down ın 
State of Madras v. Estates Abolition Tribunalt, Before the appl.cat.on of the principles 
laid down ın that decision can be considered, ıt 1s important to find out what are 
the facts that are made out ın the case, and on which the Settlement Authorities 
rely On behalf of the petitioner there was evidence of grart of patta to him by 
the mittadar in 1943 for some of the lands and in September, 1945 for other lands, 
the former grant falling before and the latter after the crucial date rst July, 1945, 
mentioned ın the Proviso to section 11 of the Estates Abolit on Act The petitioners 
pleaded that they had put up substantial structures or the land and dug wells at a 
considerable cost and that for more than 25 years, they had been cultivating the 
lands and raising wet and dry crops On the other hand, on behalf of the Govern- 
ment main reliance was placed upon the real situation of the land ın quest.on with 
reference to the tank-bed The Minor Irrigation Overseer prepared a sketch 
and took levels including F T L (Full Tank Level) and M W L (Maxmum 
Water Level) of the tank The sketch was filed as Exhibit B-2 The Minor Irriga- 
tion Overseer deposed that the entire plot shown as S No 172/9 was lable to sub- 
mersion for more than five months in a year if the tank got full supply The 
Settlement Officer has considered this situation in greater detail and the following 
portions of the order can be extracted: í 


“A look at Exhibit B-2 the sketch prepared by the Minor Irrigation Overseer 
will show that the lands under revision are the nearest lands to the bund of the 
tank. Therefore if there ıs a tank at allin S No. 172 these lands will be lable 
to submersion first and foremost The Minor Irrigation Overseer has stated ın 
his evidence that with reference to the capacity of the three sluices in the tank 
the tank will contain water for 6 months at Full Tank Level The Minor Irriga- 
tion Overseer has also stated that all the lands bounded by blue line in the 
sketch Exhibit B-2 will be liable to submersion for over 21 days Considering 
the fact that the lands under revision are very close to the bund of the tank and 
situated in the heart of the tank, I have no hesitation in accepting the evidence of 
the Minor Irrigation Overseer that all these lands will be liable to submersion 
for well over 21 daysin an year In fact as stated by the Minor Irrigation Over- 
seer the submersion of these lands will be a matter of months and notof days 
"The submersion ın the course of a normal year has to be considered with reference 
to the Full Tank Level of the tank and that the fact that due to drought condı- 
tion for the last several years the tank has not received full supply 1s not relevant 
to this consideration Therefore considering the situation of the lands in the 
heart of the tank-bed close to the bund of the tank and on the evidence of the 
Minor Irrigation Overseer and considering the size and capacity of the tank, 
I have no hesitation ın agreeing with the Assistant Settlement Officer that al] 
— a a a a TT 
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the lands under revision are liable to submersion for well over 21 days ın a normal 
year and are therefore part of the bed of the tank only.” 


A certain amount of attack was made against the evidence of the Minor Irrigation 
Overseer, laying stress on the infirmities in his evidence The Director of Settle- 
ments ın commenting on this aspect of the Minor Irrigation Overseer’s evidence, 
has remarked that “It would inceed have been satisfying if the Minor Irrigation 
Overseer has not only set forth his conclusions but also the data on which those 
conclusions are based ın full in his report of inspection”. But the Director of Settle- 
ments also stated that want of such data would not in itself militate against the 
credibility of the Minor Irrigation Overseer’s evidence or the tenability of his 
conclusion when his interestedness had not been proved or rather his disinterestedness 
was not challenged and when his conclusions were borne out by the observations 
made by the Settlement Officer 


The sketch which was prepared by the Minor Irrigation Overseer and which 
was shown to me at the time of the hearing of the wrt petition shows that these lands 
are not strictly foreshore lands in the sense of their being near the upper reaches 
of the tank bed proper but they are situated ın the heart of the tank itself, very close 
to the bund, and very near to the sluıces It 1s this situation of the lands in the 
heart of the tank and close to the bund of the tank, which has weighed considerably 
with the Settlement Authorities for holding that these are not really lands which 
are liable to occasional submersion, but must be considered to be lands situated 
in the tank-bed proper 


In the light of these facts in the case, ıt 1s necessary to apply the principles 
which the decision of this Court has lard down, ın State of Madras v. Estates Abolition 
Trbunali, The learned Judges have observed that ın respect of lands near a tank- 
bed that are liable to submersion when the tank ıs at full level the initial presump- 
tron, which 1s however rebuttable, 1s that the lands form part of the tank-bed, that 
ın many cases ıt may not be so, that even lands that are liable to submersion could 
be privately owned as patta lands ın ryotwarı areas and that the position ın this 
respect in Zamındarı village can ın no way be different. Stress has ta be laid on the 
words “ near a tank-bed,” on the above observation. Therefore the Bench observed: 


“ Factors like registration of such lands as ryotı lands and dealing with the 
lands as such for a long number of years or cultivating the lands continuously 
for a long period will all be valuable pieces of evidence to decide whether patta 
could be issued ın respect of such lands. But fugitive cultivatior of pieces of 
land in tank-beds during dry season cannot be treated as evidence that the land 
is patta land.” 


Later on, in the judgment, the learned Judges observed: 


“The initial presumption that lands liable to submersion are tank-bed lands ` 
would lose much of its strength whenever ıt appears that the despatch of the 
water likely to stand on the land would be very little, or that the period of sub- 
merson would be very short. ......... 


” General statements of villagers or of the karnam or even reports made by higher 
officers based on a single visit to the village made for the purpose will not have 
the same usefulness as accurate figures obtained after taking levels. In such 
cases ıt Would be very desirable to have a plan prepared showing the levels and 
the other necessary details The period during which water is likely to stand 
on the lands must no doubt to a large extent be the subject-matter of oral testi- 
mony, but a measure of check on the truthfulness or accuracy of those statements 
can be effected by taking into account the area of the tank, the area of the ayacut 
under it, the source or sources from which the tank derives its supplies, the con- 
tour of the villages and other facts an officer of the Land Revenue Department 
the Minor Irrigation Department or the Public Works Department 1s expected 
eS 
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to be familiar with. As we said, a map showing all these details should be of 

considerable help * 
It ıs necessary to determine ın such cases whether the lands are liable to submersion 
when the tank ıs full, whether the depth of the water likley to stand on the land 
would be very little and whether the period of submersion would be very short. 
It appears that the criterion of a minimum of 21 days’ submersion has been adopted 
by the Settlement Authorities asa principle for their guidance based on practical 
experience Even assuming for the sake of argument that this | mit of 21 day's 
submersion has no statutory basis behind it, the present case is not a case of lards 
near a tank bed subject to partial submersion but ıt is a case of lands which | e in 
the heart of the tank 1tself and which when the tank gets full supply are likely to be 
submerged 1n water for five months, as found by the Assistant Settlemert Officer. 
In my opinion there were sufficient data before the Settlement Authorities for cc mrg 
to that conclusion, when it is found that the lands which even though they may 
have been cultivated for 2 number of years and for which the Zamindar might heve 
granted pattas, are so situated that they are in the heart of the tank itself and Lable 
to submersion for long periods when the tank ıs full, there will be no dcubt ebcut 
their being in the nature of tank-bed lands Consequently the Settlement At tko- 
rities could not grant pattas to such lands because such tank-beds lerds vest in the 
Government under section 3 of the Estates Land Act Learred Covneel for the 
petitioner has drawn my attention to a portion of the order of the Board cf Revenue 
which has reference to the claim for relief under secticn 19-A of the Abol tion Act, 
and wherein the Board ordered the Director of Settlements to consider the claim 
of the petitioner and to pass appropriate orders after necessary erquiry It appears 
to me that if ıt ıs made out in that enquiry that the petitioner has spent substantial 
sums of money by digging up wells ard putting up structures, ıt will be just and 
proper that he ıs given appropriate relief under section 19-A Any relef trat may 
be so given will be subject to the preservation of the tank as such and the ensuring 
of proper irrigation facilities to the ayacutdars 


The petition is therefore dismissed. No order as to costs. 
VK. —— —— Petition dismissed 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR. Justice K VEERASWAMI AND Mr Justice T. RAMAPRASADA 
Rao. 


M/s. Premer Electro-Mechanical Fabricators, Madras-2 .. Appellanis* 
v. 
The State of Madras represented by the Joint Commercial Tax 
Ofücer, Mount Road .. Respondent. 


Madras General Sales Tax Act (I of 1959), section 3 (3)—Applicability of— To conces« 
sional rate, when dealer entetled—Production of declaration in the prescribed form as per 
Proviso ta Section 3 (3)—Sufficeency of—Whether bound to show that declaration has 
been given effect to, to get concession. 


What section 3 (3) enacts ıs that, notwithstanding what 1s contained ın sub- 
section (2), a dealer ıs entitled to the concessional rate as a matter of right, 
provided he satisfies the requisites of that sub-section. The requisites are three- 
fold: (1) the goods, which are the subject-matter of sale, should be those 
mentioned in the first schedule, (2) the sale must be to another dealer, and (3) the 
goods sold should be for the use by the purchaser as component part of any other 
goods mentioned in the first schedule, which he intends to manvfacture inside 
the State for sale If these requisites are satisfied, the lower rates of tax under 
sub-section (3) will apply The assessec satisfies the third requisite, 1f he ccmplies 
with the proviso, and he 1s not called upon, beyond production of a declaration 
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in Form XVII, to show that the declaration has been given effect to It ıs true 
that, ın order to satisfy the third requisite,tre gocds sold shovld be for use by a 
purchasing dealer as component part of some other gcods to be manufectured. 
But the manner ın which the seller has to satisfy the requisite 1s as provided ın 
the Proviso. to the sub-section, namely production of the declaration ın the pres- 
cribed form. Once that ıs done, there ıs no further obl gation on the part of 
the selling dealer and he will automatically be entitled to the concess oral rate. 
If the declaration turns out to be false, in the sense that the goods purchased 
have not been used as declared ın the prescribed form, the purchaser 1s exposed 
to the penalties provided by section 23 ard section 45 (2) (e). (Held on facts 
that the petitioner 1s entitled to the concessional rate). 


Appeal under section 37 of Sales Tax Act (Rule 30) praying the High Court 
to revise the Order of the Board of Revenue, Madras, dated 15th April, 1966 and 
made in BP Rt No 1167 of 1966 against the order of the Appellate Assistant Com- 
missioner (CT) ITI Madras, dated 17th August, 1g621n Appeal No. 48 of 1962-63 
against order of the Joint Commercial Tax Officer, Mount Road, dated 25th 
January, 1962 ın MGST No. 1100/1960-61, 


C S Chandrasekhara Sasirı, for Petitioner 
The Special Government Pleader, for Respondent. 
The Judgment of the Court was delivered by 


Veeraswam, F —The turnover ın dispute in this tax case filed by the assessee 
in a sum of Rs. 10,120-75 relates to sales of frames, nuts, tubes, rollers, wheels, 
etc The assessee claimed the benefit of section 3 (3), which provides for a conces- 
sional rate of one per cent He produced a declaration in Form XVII, which 
has been prescribed ın terms of the proviso to sub-section (3) of section 3 There 
1s no dispute as to the factum or truth of the certificate of this declaration The 
assessing authority disallowed the claim, on the ground that thesale-bills did not 
show the name and details of the machinery Nevertheless, he assessed the good 
at three per cent. treating them as falling within entry 23 of the First Schedule of 
the Madras General Sales Tax Act, 1959 He also considered that there was no 
proof that the component parts were used ın the seme form without any further 
processing. The Appellate Assistant Commissioner, however, took a different 
view and held that the turnover was eligible for the concessional rate In exercise 
of its suo motu powers of revision, the Board of Revenue upset that order and restored 
that of the first authority The reasonirg of the Board of Revenue, we are bound 
to say, ıs far from satisfactory. It appears to have wholly mısapprehended the 
scope of sub-section (3) and the Proviso thereto It propounded the question for 
its consideration as whether the goods sold by the dealer as such had been used as 
component parts as contemplated ın section 3 (3). It went further and, on investi- 
gation, found that the gooas supplied by the assessee underwent physical changes 
such as drilling of holes, sizing of thickness, etc This approach, again, exhibits 
a misdirection on the part of the Board. 


What section 4 (3) enacts ıs that, notwithstanding what 1s contained ın sub- 
section (2), a dealer ıs entitled to the concessional rate as a matter of right, prov. age 
he satisfies the requisites of that sub-section The requisites are three-fold: (fy the 
goods, which are the subject-matter of sale, should be those mentigned mothe first 
Schedule, (2) the sale must be to another dealer, and (3), thelgeadseseldishouldo 
be for the use by he purchaser as component parts of aup otkan gonds-mettutndd ioli 
the First Schedule, which he intends to manudaştusa ansidg thenStaterfor, sale: 161 
these requisites are satisfied, the see a wal pphpy 
So far as the first requisite 1s congerned, tbs Ases Meg Iymesel fhe Hye 
goods sold as falling Wıthımth& FursiSchecale, Jggranophyon-thathaseoke charged, 

three ‘per cent. There ıs no dispute A bong serap nZ RSO sale fied) 
for, the purchaser-1s-1nderbtedh-a—dealer —The-mis-apprehension-of-the-Depart- 
ment,vsepantientall yin respect of the third requisite,zodkhe assessee eat sfiogethe 
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requisite, 1f he complies with the proviso, and he 1s not called upon, beyond produc- 
tion of a declaration ın Form XVII, to show that the declaration hasbeen given 
effect to. It ıs true that, in order to satisfy the third requisite, the gocds sold 
should be for use by a purchasing dealer as component parts of some other goods 
to be manufactured. But the manner in which the seller has to satisfy the requisite 
1s as provided ın the Proviso to the sub-section; namely, production of the declara- 
tion ın the prescribed form Once that ıs done, there 15 no further obligation on 
the part of the selling dealer and he will automatically be entitled to the concessional 
vate. Ifthe declaration turns out to be false, ın the sense that the goods purchased 
have not been used as declared ın the prescribed form the purchaser 1s exposed to 
the penalties provided by section 23 and section 45 (2) (e) If the purchaser makes 
a false declaration or a declaration which he does not comply with he would do 
so under peril of meeting those penalties, But on that account, the selling dealer 
is not deprived of the concessional rate. The physical changes which the Board 
mentioned do not appear to us to bring about any substantial change to the fact 
that the goods sold will fall within the First Schedule and are to be used as compo- 
nent parts by the purchasing dealer in the manufacture of some other goods 
falling within that Schedule 

The Tax Case ıs allowed with costs Counsel’s fee Rs 100. 

S.V.J. —— Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
Present :—Mr Justice T. VENKATADRI. 
The Management of Messrs, Andhra Laundry (Proprietor 
R. A. Masillamanı) .. Petitioner? 





v. 
The Presiding Officer, Additional Labour Court, Madras and 
others .. Respondenis. 
Industrial Disputes Act (XIV of 1947), section 25-FFF—Closure compensahon— Work- 
men recewing, in full settlement of ther clams, lesser amount than what they were 
entitled ta—If estopped from claming full statutory benefits, 


There seems to be a difference ın the wording of the sections ın the Industrial 
Disputes Act between retrenchment compensation and closvre compensation. 
In the case of retrenchment, the parties cannot waive payment of compensation 
or notice, but ıt appears that the parties can, in the case of closure compensation, 
contract themselves out of the statute. * 


Consequently, where on the closure of an undertaking the workmen thereof 
were paid a certain amount as closure compensation and the workmen received 
the amount and passed recıpts ın full and final settlement of their claims, with 

“full knowledge of their rıghts, they cannot later on contend that what was received 
by them was much less than what the statute provided for and that therefore 
they should be paid the full statutory benefits conferred an them by the Act 
The passing of recerpts by the erstwhile employees ın full and final settlement 
of their claims would amount ın law to an act of waiver or estoppel. 


Petitions under Article 226 of the Constitution of India, praying that in the 
circumstances stated ın the affidavit filed with WP No 620f 1965 on the file of 
the High Court, the High Court will be pleased to issue a writ of cerirorarı calling 
for the records in GP Nos 459, 460, 462, 464, 466, 468, 461, 465, 469, 470 and 
467 of 1963 respectively, on the file of the Additioral Labour Court, Madras, and 
quash the order dated 28th October, 1964 and made in GP Nos. 459, 460, 462 
463, 464, 466, 467 and 468 of 1963 and the order dated 27th October, 1964 ın 
G P. Nos 461, 465, 469 and 470 of 1963 
i m m 


> *W, P, Nos. 62 to 73 of 1965, 3oth November, 1967, 
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M.R Naraydnaswamy and D. Meenakshisundaram, for Petitioner. : 
B. Lakshminarayana Reddy, for 2nd Respondents. 
The Court made the following 


ORDER:—An important and interesting question of law arises in these writ 
petitions namely whether the receipts passed by the erstwhile workmen to the 
management ın full settlement of all their claims at the tıme of the closure of the 
business would estop them from claiming the full statutory benefits conferred on 
them under the Industrial Disputes Act 


The petitioner ın all these writ petitions ıs the management of Messrs. Andhra 
Laundry. There was an industrial dispute between the management of the 
Laundry and its workmen, and the Labour Court, Madras passed an award, by 
consent of parties, in I.D No 32 of 1962 relating to demands for revision of pay- 
scales, payment of dearness allowance and for the introduction of a gratuity scheme. 
The management carried out the obligations undertaken by ıt in that award 
However, in July, 1963, the management did not find it possible to continue the 
business and decided to close the Laundry That was mainly because the proprietor 
of the Laundry was incapacitated to manage the business due to loss of vision of his 
eyes. Accordingly, the management issued a notice of closure dated 27th June, 
1963 informing the workmen that ıt had decided to close down the business ın 
accordance with section 25-FFF of the Industrial Disputes Act with effect from Ist 
August, 1963 and that the workers would be paid all their dues ın accordance with 
law on and from 3oth July, 1963 during working hours. All the workmen received 
their wages, retrenchment compensation and gratuity from the management. Al] 
the workmen passed individual receipts for having received the sums ment:oned 
therein from the management of Andhra Laundry towards retrenchment compensa- 
tion, gratuity and arrears of wages in full quit of all claims including reinstatement 
in view of the closing down of the Laundry from gist July, 1963. 


The very next day, the Tamilnadu Employees’ Union sent a communication 
to the management informing 1t that the workmen had received their amounts under 
protest, that until they were paid their wages according to law they would offer 
satyagraha and picketing ın front of the shop of the Laundry. There is no 
evidence that the Union carried out the threat as mentioned ın ıts communication, 
But the erstwhile workmen filed claim petitions before the Labour Court, Madras, 
under section 33-C (2) of the Industrial Disputes Act, cla'mıng computation of the 
benefits of retrenchment compensation, gratuity and leave wages under the Act 
after giving credit to the amount received from the management just on the eve of 
closure of the business. 


These petitions were resisted by the management that the workmen were pad 
closure compensation, gratuity and arrears of wages, that each of the workmen had 
passed a stamped receipt in full and final settlement of all his clams, that even before 
the closure of the business a notice of closure was sent to them together with the 
details of rates of wages, compensation and gratuity due to them and that, having 
received the amounts in full settlement of their claims, they could not file any peti- 
tion to claim the alleged balance of amount due to them and that it was no longer 
open to them to go behind the same and make further clams on the management. 


The Labour Court found that the workmen received the amounts under protest 
and passed an order for the amounts dve to them after giving credit to the amounts 
pard by the management before the closure of the business. 


The management has filed the present writ petitions question:rg the legality 
of the order passed by the Labour Court The main contention of the management 
is that the whole matter was summarily disposed of by the Presiding Officer, Addis 
tional Labour Court, that ıt has not dealt with the legal significance of the recept 
passed by each of the workmen in full settlement of his claim and that therefore 
the order passed by the Labour Court suffers from an apparent error, 
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The point for consideration, therefore, 1s whether the workmen are entitled 
to claim the statutory benefits under the Industrial Disputes Act, when they have 
once received amounts and passed receipts ın full and final settlement of their clams 
with full knowledge of rights 


The respondents-workmen admıt that they have passed receipts ın full settle- 
ment of their claims. But now they contend that they received the amounts under 
protest Itis common case that the management nearly a month before the closure 
of the business, issued notice of closure to each of the workmen together with a 
statement of wages, compensation and gratuity he would be entitled to The 
workmen did not protest to the management about the correctness of the amount 
shown ın the statement. Nor did the Union give any notice to the management 
questioning the propriety and legality of the amounts arrived atın the statement 
The Union gave notice to the management only after the erstwhile workmen received 
the amounts due to them and passed the receipts aforesa d <A copy of the notice 
of closure was also sent to the Union If really the Union was interested ın its 
members, it could have protested about the correctness of the figures mentioned in 
the statements sent to the workmen together with a copy of the notice Having 
allowed the members to receive the payments and pass the receipts ın full settlement 
of their claims, 1t does not appear to be fair on the part of the Union to question 
the propriety of the payment of closure compensation by the managemert. In 
their petitions filed under section 33-C (2) of the Act, the workmen did not allege 
any coercion, or undue inflvence or practice of fraud on them by, the management. 
Further, the workmen did not plead in their petitions that they recerved the amounts 
from the management under protest. Itis also ccmmon knowledge that the 
amounts were disbursed ın the presence of a third party, RW 1, the proprietor of 
Vinayakar Medical Hall, situate very near the Andhra Laundry He has stated 
ın his evidence that he attested Exhibit R-1 and the stamped receıpts acknowledg- 
ing the recerpt of payment in full settlement of the clarms He has stated in his 
evidence that he was sent for by the Proprietor, that he translated the contents of 
the receipts as per the request of the workers and that moneys were not received 
under protest. The Presiding Officer of the Labour Court has not believed the 
evidence of R W 1 He has stated “disbelieving the ev'dence ofR W 1 and believing 
the evidence of the petitioner (workmen) I find that the petitioner had not received 
on Ist August, 1963 the amount from the management ın full and final settlement 
of his claim and that he had received it only under protest ” The Presiding Officer 
of the Labour Court has not assigned any reasons for disbelseving the evidence of 
RW.1 Ink. v. Agricultural Land Tribunal1, the Queens’ Bench Dıvısın has 
observed : 


“ There ıs a clear distinction between a tribunal that acts without jurisd ction 
and one which goes wrong ın law while acting within its jurisdiction, e g, m 
acting on no evidence or ın acting on evidence which ought to have been rejected 
or in failing to take into consideration evidence which ought to have been 
considered ” 


In State of Orissav Murlidhar?, their Lordships of the Supreme Court have held that 
ıt ıs open to the High Court to find out whether there 1s evidence or not to justify 
the conclusion Their Lordships of the Supreme Court have held ın Union of India v. 
H.C. Goel, that the High Court cannot consider the question about the sı fficier cy 
or adequacy of evidence ın support of a particular conclusion, that ıt 1s a matter 
which ıs within the competence of the authority which deals with tke questicr but 
the High Court can and must enquire whether there 1s any evidence at allın support 
of the conclusion. 


Even assumung that the Lebour Court has disbelieved the evidence of R.W 1 
for valid reasons, still we have to consider the effect ın law cf passing receipts ın 
rr 

1. (1960) 2 AllER. 518 at 520, 3 AIR 196,SC 364, 
2. ALR. 1963 § G, 404. 
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full and final settlement of their clams by the workmen. In full and final settlement 
means termination of a disputed matter by adoption of terms agreeable between tle 
parties the parties may express their consent to receive the agreed amount Even 
assuming that a person 1s entitled to a much more amount under the Act, still he 
can give his approval to take a lesser amount The pornt for consideration 1s whe- 
ther he can question that what he received 1s notin accordance with the law. Learn- 
ed Counsel for the management contends that parties can always contract them- 
selves out of the statute or can contract themselves out of the nghts given to them 
by the statute, and that, once thev waive the benefits conferred on them, they are 
estopped by their conduct from setting up a defence Where a statute prescribes 
that a contract shall be in a particular form, or shall or shall not contain certain 
terms the statutory form must be followed Butan the absence of express prohibi- 
tion to the contrary, the statutory terms may be waived by the part:es to the contract, 
But the conditions ın the statute may be imposed ın such terms that waiver is im- 
possible In the instant case uncer the Industrial Disputes Act, the question for 
consideration 1s whether the parties are prevented or prohibited from entering into a 
contract contrary to the statute In Meliss v Skuley Local Board’, Bowen, LJ. 
said : 


“ We have to find out upon the construction of the Act whether ıt was intended 
by the Legislature to prohibit the doing of a certain act altogether, or whether 
it was only intended to say that, 1f the act was done, certain penalties should follow 
as a consequence. If you can find out that the act 1s prohibited, then the prin- 
cıple 1s that no man can recover ın an action founded on that which is a breach 
of the provisions of the statute” 


Now the relevant provision in the Industrial Disputes Act 1s section 25-FFF and 
it provides that where an undertaking 1s closed down for any reason whatsoever 
every workman who hasbeen ın continuous service for not less than one year ın that 
undertaking 1mmediately before such closure shall be entitled to notice and compensa- 
tion ın accordance with the provisions of section 25-F, as if the workman had been 
retrenched While construing that section, their Lordships of the Supreme Court 
in Hathising Manufacturing Company v Unton of India®, have observed that ıt ıs not a 
condition precedent to pay closure compensation or give notice before the closure of 
the business, though no doubt, if the procedure 1s not followed, certainly an industrial 
dispute can be raised to cla m closure compensation under section 25-FFF and that 
on the other hand payment of retrenchment compensation and serving of notice or 
payment of wages in lieu of notice are conditions precedent toretrenchment of 
workmen under section 25-F InB N Ekas & Co v Fifth Indusinal Tribunal?, 
certain workmen were retrenched They were not paid retrenchment compensa- 
tion immediately but ıt was paid after one month of the retrenchment The con- 
cerned workmen received the compensation ın final settlement In view of the fact 
that the retrenchment was effected without ccmplyirg with the statutory provi- 
sions contained 1n section 25-F of the Act. the Tr,bunal directed payment of one 
month wages by way of compensation When ıt was urged that the concerned 
workmen were estopped from demandirg any further payment since they were 
paid in final settlement, ıt was held by the Calcutta High Court that the concerned 
workmen were not estopped from receiving such payments even though they had 
received the amounts ın full settlement and that there could not be any estoppel 
against a Statute. 


There seems to be a difference ın the wording of the sections between retrench- 
ment compenation and closure compensation In the case of retrenchment, the 
parties cannot waive payment of compensation or notice , but 1t appears that the 
parties can, in the case of closure compensation, contract themselves out of the 
statute This can be seen by looking into the provisions of some analogous statutes $ 


_———— ee aÁ 


1, (1885) LR 16 OBD. 446 at 454, 3. (1965) 2 L LJ. 924. 
2, ALR. 1960 S.Q., 923, 
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where specific provision has been made that the parties cannot contract themselves 
out of the statute For instance, the Minimum Wages Act, section 25 provides 
that any contract or agreement relinquishing or reducing the employee’s right to a 
minimum rate of wages ıs null and void. Similarly section 23 of the Payment of 
Wages Act provides that any contract or agreement whereby an employed person 
relinquishes any right conferred by that Act ıs null and void in so far as ıt purports 
to deprive him of such right. Section 17 of the Workmen’s Compensation Act 
provides that any contract or agreement entered into by a workman with his 

employer relinquishing any rıght of compensation from the employer for personal 
injury arising out of or in the course of employment is null and void ın so far as ıt 
purports to remove or reduce the lability of any person to pay compensation under 
the Act. Again, in the Payment of Bonus Act, section 10 Says that every employer 
shall be bound to pay to every employee ın an accounting year the mınımum bonus 
whether there are profits ın the account year or not. But in the Industrial Disputes 
Act, as far as closure compensation 1s concerned there appears to be no provision 
preventing the parties from contracting out of the statute 


The passing of receipts by the erstwhile employees ın full and final settlement 
oftheir claims amounts ın law to an act of waiver, estoppel or election. I do'not think 
that the act of the workmen ın this case will amount to election, since election always 
contemplates the existence of two remedies. But ıt may amount to waiver or 
estoppel. It may be waiver, because it 1s an intentional act with the full knowledge 
thereof. It ıs a distinct act done by the workmen The signing of the stamped 
receipts in full and final settlement of their claims 1s an intentional pact, the inten- 
tion being to treat the matter as if the condition did not exist or as ıf the breach 
of condition had not occurred The workmen signed the stamped receipts with 
full knowledge of their claims. The conduct of the workmen ın refuting their own 
receipts 1s an act of approbation and reprobation The conduct of the workmen 
may also amount to estoppel ; for, they were aware of their rıghts under the Act 
and they had suffcient time either to reject the terms offered by the management 
and insist upon the statutory benefits under the Act or accept the terms offered by 
the management. When once the workmen passed receipts acknowledging the 
payment ın full settlement of their clams, they are estopped from putting forth a 
claim for the statutory benefits I am clearly of the view that ıt 1s a case where the 
workmen, by receiving the payments and passing the stamped receipts ın full and 
final settlement of all their claums, have deliberately contracted themselves out of 
the statute. They have thereby waived their right to clam the statutory benefits 
under the Act They are therefore estopped in law from claımıng the benefits 
under the statute at this stage 


For the reasons mentioned ın the foregoing paragaphs, the writ petitions are 
allowed and the order of the Presiding Officer, Additional Labour Court, Madras, 
is quashed. There will be no order as to costs. 


V.K. 5 ——— Petitions allowed, 
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IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction ) 
PRESENT -—-Mr. Justice P. S KATLASAM. 

A V Arunachalam, Proprietor, Rohını Touring Talkies, 

Uthangaraı LL .. Petiloner* 

7. 

V. Thandayuthapanı and others ee Respondents 
Madras Cinematograph Rules, rules 14 and 101—Interpretation—‘ Road frontage, and 

main entrance’—Meaning of. 

On the question whether the main entrance to the site of the first respondent 
1s situated w.thin the prohibited distance from the main entrance to the petitioner’s 
touring cinema, held that, ın cases where the cinema house ıs located inside a 
big sıte, the road frontage on the public thoroughfare will be the place where the 
site opens into the road and the main entrance of the cinema will be the actual 
entrance to the cinema house well inside the site 


Petition under Article 226 of the Constitution of India, praying that ın the cır- 
cumstances stated therein, and ın the affidavit filed therewith the High Court will 
be pleased to issue a writ of certiorari calling for the records of the third respondent 
ın B P Rt No. 6149/L., dated 23rd November, 1967, confirming the orders of the 
second respondent in K. Dıs. No. 4640/67 G B., dated Ist August, 1967, and quash 
the same. 

V. P. Raman and N. R. Chandran, for Petitioner. 

S. Ramalingam, for 1st Respondent. 

The Court made the following 


OrDEr.—Thıs petition 1s filed by the Proprietor of Rohini Touring Talkies, 
for the issue of a writ of certzorart calling for the records of the Board of Revenue in 
B. P. Rt. No. 6149/L, dated 23rd November, 1967, confirming the orders of the 
Collector of Dharmapurı in K. Dis. No. 4640/67 G.B dated 1st August, 1967, 
issuing a no objection certificate to the first respondent to locate the touring 
‘cinema 7 

The petitioner ıs running a tourning cınema and he objects to the grant of the 
‘no objection certificate to the first respondent on the ground that it is situated within 
the prohibited distance. The petitioner’s cinema 1S located ın S. No. 19 and the 
first respondent’s in S No. 3. The route for reaching the site of the first respondent 
from the petitioner’s cinema 1s to proceed north from the petitioner’s sıte, S No 17, 
and at the western extremity ofS. No 17 tocutinto$ Nos 8, 7 and 6 to reach the 
eastern end of S No. 5 and to proceed west along the southern extremity of S Nos. 5 
and 4, to reach the site in S. No. 3, in which the first respondent’s cinema 1s sought to 
be located. It 1s common ground that the distance upto the entrance to the site of 
the petitioner is within the prohibited distance. But according to the respondents, 
the distance from the entrance to the site ın S. No. 4 to the actual main entrance of 
the cinema, which is located very much in the inside of the site, should be taken into 
account. Ifthe distance covered within S No. 3 is taken into account, the site for 
cinema 1s not within the prohibited distance. 


The decision on this point would depend upon the construction of rules 14 
and ror of the Madras Cinematograph Rules. Rule 14 provides that the distance 
“between the touring cinema in any place or in adjacent places shall be reckoned along 
the shortest pathway, lane, street, road, or any other route connecting the cinemas 
which 1s generally used by the members of the public and rule 14 (4) provides that 
‘the distance between any two cinemas shall be reckoned from the main entrance 
of one cinema to the,main entrance of another. It is the common case that the 
shortest route between the two cinemas is the one specified earlier. ‘The only ques- 

* W.P. No 3967 of 1967. 29th January, 1968. 
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tron 1s what ıs the main entrance to the, first respondent’s cinema. Rule 101 (1) 
provides : 53 

“ The building shall have a road frontage on the public throughfare upon which 
the site of such building abuts ”; and 


Rule 101r (3) provides : 


“There shall be suitable means of entrance and exit for the public in such 
frontage ” .. r 
The site on which, the building 1s sıtuated has a road forntage on the public through- 
fare It ıs also admitted that there ıs suitable means of entrance and exit for the 
public in such frontage The road frontage on the public throughfare ın the 
site on which the building abuts will be at the junctioninS No 4 where the private 
road takes off from S No.4 It was contended by Mr. V P Raman, the learned 
Counsel for the petitioner that the main entrance of the cinema should be construed 
‘as the road frontage on the public thoroughfare I am unable to accept this conten- 
tion, for the main entrance of the cinema may be very near the building ard far 
removed from the road frontage on the public thoroughfare In cases where the 
cinema house ıs located inside a big site, the road frontage on the public thoroughfare 
will be the place where the site opens into the road The main entrance of the 
cnema will be the actual entrance to the cinema house well inside the site This 
view was taken by the Bench of this Court nT M. Chandrasekharan and another v. 
Makalakshmı Thedtrel, where ıt was held that the expression ‘maim entrance’ in 
rule 14 (4) has ro technical meaning and that as the rule itself shows, ‘main 
entrance’? 1s the entrance of the actual building in which cinema shows are to 
be given and for the purpose of ascertaining the distance betwcen the permanent 
cinema and the touring cinema, ıt would be the measurement has to be made 
from the permanent cinema to the main entrance of the theatre ofthe touring 
‘emema Following the decision in T. M. Chandrasekhar an and another v. Mahalakshmi 
Theatre}, I accept the view taken by the Board of Revenue and dismiss this peti- 
tion. There will be no order as to costs 


V.M. K. , - Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
`” (Special Original Jurisdiction ) 
N . PRESENT :— MR. Justice P. RAMAKRISHNAN. 
The State of Madras represented by the Secretary, Home 





Department, Madras-g t.. Petetroner* 
v. ` En 
S. Krıshnan and another i — Respondents. ~ 


Motor Vehicles Act (IV of 1939), sections 16 and 44 (5) and rule 134-AA framed thereunder 
- —Delegahon of the power to suspend the drıver's licence to the Superintendent of Police— 
State Transport Appellate Tribunal questioning the delegation and the rule framed— 

If permissible under the Act. , 


The Motor Vehicles Act under section 16 conferred the«power of suspension 
of a driver’s licence on the Regional Transport Authority. A power of delegation 
ıs conferred on the Regional Transport Authority under section 44 (5) of the 
Act, Section 44 (5) of the Act contains qualification that such delegation by 
the Regional Transport Authority ofits powers and functions cen be made only 
if authorised ın this behalf by Rules framed under section 68 Rule 134-AA is a 

“rule so framed. It was relied upon by the Superintendent of Police as the rule 
making such delegation to him of the powef of suspension of a driver’s licence. 


Could the State Transport Appellate: Tribunal constituted under the Act 
question, the validity of the rule framed thereunder ? i 


EO ON = I "W.A No. i53 of 7962.~ : 
* W.P. No. 2762 of 1965. ` goth January, 1968. 
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h 
b. İz 


Held that, an authority constituted under an Act cannot, unless expressly so 
authorised, question the validity of any of the provisions thereof Venkataraman 
& Co. v State of Madras (17S TC 418: (1966) 2 S.C R. 229: (1966) 1 ITJ- 
415. (1966) 1 M.LJ. (S.C) 108 - (1966) 1 An WR (SC.) 108: 
(1966) 1 §.C.J. 515) followed. Consequently, the State.Transport Appellate 
Authority, as an authority constituted under the Motor Vehicles Act, 
in the absence of an authorisation to do so, cannot question the validity of 
the Act or a rule framed thereunder Therefore, since the order of the State 
Transport Appellate Tribunal in this case amounts to a declaration that mle 
134-AA 1s an invalid rule, as it suffers from the defect of improper delegation, 
it was beyond the jurisdiction of the State Transport Appellate Tribunal to give 
such a decision 

Petition under Article 226 of the Constitution of India, praying that in the 

circumstances stated therein, and in the affidavit filed therewith the High Court 
will be pleased to issue a writ of ceritorarı calling for the récords relating to Appea 
No 313 of 1964 on the file of the State Transport Appellate Tribunal, Madras 
and quash the order made therein dated 11th June, 1964 


~ S. T. Ramalıngan, for Government Pleader, for Petitioner ` 
E. Ramachandran and G. Desappan, for ist Respondent. 
The Court made the following 


ORDER,—The Superintendent of-Police, Thanjavur, suspended for a period 
of ten days the driving licence’ of one Krishnan, a lorry driver, for the alleged offence 
of overspeeding For exercising this power, the Superinterdent relied upon the 
delegation mentioned ın rule134-AA of the Rules framed under the Motor Vehicles 
Act read with section 44 (5) and section 16 of the Motor Vehicles Act The Motor 
Vehicles, Act under section 16 conferred this power on the Regional Transport 
Authority A power of delegation ıs conferred on.the Regronal Trahsport Autho- 
rity under section 44 (5) of the Act. Section 44 (5) of the Act contains a gualıfi- 
cation that such delegation by the Regional Transport Authority of its powers 
and functions.can be made only if authorised in this behalf by Rules framed under 
section 68. Rule 134-AA is'â rule so framed and ‘it was relied upon by the Super- 
intendent of Police as the rule making such delegation to him of the power of 
suspension of a driver’s licence * - “sd i 

The drıver aggrieved against this order appealed to the State Trariğport 
Appellate Tribunal. The Tribunal was of the view : 

“It will however, be seen that rule 134-AA, which authorises the Regional 
Transport. Authorities to delegate their powers and‘ functions under section 16 
of the Act, 1s framed under section 68 of the Act under Chapter IV It seems to 
me that there cannot be any delegation of powers vested ın the Regional Transport 
Authorities under section 16 of the Act even if rules are framed under Chapter IT, 

' for the simple’ reason that the only enabling provisions of thé Act authorising 
the Regional Transport Authorities to delegate power is subrsectiop (5) of section 
44, Which as already indicated, restricts the powers that are capable of delegation 

to those that ‘appear in ‘Chapter IV” sea? = 
The State Transport Appellate Tribunal thereupon allowed this.appeal.. . 
The State of Madras has filed this writ petition forthe issue of a writ of certiorari 
quashing-the order of the State Transport Appellate Tribunal, the second respon- 
‘dent in this writ petition, allowing the appeal of the driver, Krishnan, the first 
respondent, for the reason set out above, namely, the absence of jurisdiction of the 
Superintendent of Pohce for disqualifying the driver. ‘ 
Learned Counsel appearing for the State urged that the interpretation given 
to the scope‘of delegation enunciated ın section 44 (5) of the Act, by the State 
Transport Appellate Tribunal ıs incorrect . It was urged that though section 68 
of-the Act in terms confers power to make, Rules for the purpose of carrying into 
effect the provisions of Chapter IV, the purport of rule 134-AA is to give effect to 
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the general power of delegation contained ın section 44 (5) which 1s a section found 
in this chapter. It 1s only to find out what power conferred on the Regional 
Transport Authority which 1s sought to be so delegated under section 44 (5), that 
one has to go to section 16 of the Act, which confers the power to disqualify a driver 
on the Regional Transport Authority In fact, there ıs a cross reference ın section 
16 to Chapter IV, when ıt refers to a Regional Transport Authority constituted 
under Chapter IV. Therefore, the power to disqualify a driver ıs a power initially 
conferred on the Regional Transport Authority constituted under Chapter IV. 
Thereafter under the scope of the power of delegation contained ın section 44 (5), 
read with rule 134-AA, the Superintendent of Police has exercised the power ın 
this case This is the course of reasoning adopted by the Government Pleader 
for the State for sustaining the attack against the finding of the second respondent, 
the State Transport Appellate Tribunal. 





: While I am generally inclined to accept this argument, ıt ıs not necessary to 
decide this question finally in this writ petition for the simple reason that the deci- 
sion of the Sapreme Court in Venkataraman & Co. v State af Madras! has clearly 
lard down the principle that an authority constituted under an Act cannot, unless 
expressly so authorised, question the val dity of any of the provisions thereof (ode 
‘page 438 of the report) Consequently, the State Transport Appellate Authority, 
as an authority constituted under the Motor Vehicles Act, in the absence of an 
authorisation to do so, cannot question the validity of the Act or 2 rule framed there- 
under. Therefore since the order of the State Transport Appellate Tribunal in 
this case, amounts to a declaration that rule 134-AA ıs an invalid rule, as ıt suffers 
from the defect of improper delegation, ıt was beyond the jurisdiction of the State 
Transport Appellate Tribunal to give such a decision. 


I therefore allow the writ petition and issue a writ of certiorari quashing the 
order of the State Transport Appellate Tribunal. No order as to costs. 


V.M.K. —— a Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 


PRESENT :—Mnr. Justice P. S. KAILASAM. 


C. S. Devasahayam .. Petitioner® 
v. . 
The Government of Madras by Its Chief Secretary (Public Service) 
Fort. St. George, Madras .. Respondent. 


Fundamental Rules of the Madras Government, rule 56—Age of retirement of Government 
servant fixed at 55 excepting 9 categories of services—Dearth of officers and technical 
services—Classyfication, 1f could be sustained under Articles 14, and 16 of the Constitution 
of India (1950). 

Rule 56 of the Fundamental Rules of the Madras Government provides that 
the date of compulsory retirement of Government servant is the date on which 
he attains the age of 55 years. But in respect of nine categories of services the 
age of superannuation was raised from fifty-five to fifty-eight years. 


Is the order retiring the petitioner (not belonging to the excepted services), 
on his attaining the age of 55, discriminatory ? 


Held that, construing the provisions of Articles 14, 15 and 16 of the Constitu- 
tion of India, 1t 1s clear that a Government servant is entitled to equality of treat- 
ment ın respect of matters relating to employment under Artıcle.16 (1) and 


a a 





' 1. (1966) 1 IT J. 415 (1966) r ANWR. 1SCJ 515 (1966) 17 STC. 418 1966 
(8.0) 938 68) IMLJ (SQ) 108. (1966) 2SCR 229. i (296) 


' * W.P. No. 171 of 1967. . : 1st February, 1968, 
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that would include the provision as to leave, as to gratuity, as to pension and as 
to the age of superannuation. The person adversely affected 1s entitled to chal- 
lenge any order on the ground of discrimination But its val dity can 
be sustained if two tests are satisfied. The first test ıs that the classificat on on 
which it 1s founded must be based on an intelligible different'a which distinguishes 
persons or things grouped together from others left out of the group and the second 
test ıs that the differentia in question must have a reasonable relation to the object 
sought to be achieved by the rule or statutory provision ın question 


In this case, the differentiation rel:ed on by the Government ın the case of 
services, except categories 2 and 7, 1s dearth of qualified persons in the services. 
It cannot be said that there 1s any dearth of officers in the service to which the 
petitioner belongs 2 e, Commercial Taxes Department ‘This ıs an intelligible 
differentiation and has to be accepted as valid classification As in category 
No 7, the service to which the petitioner belonged cannot be said to be a technical 
service. In category 2, treating the State Higher Judicial Service on a par with 
the officers of the I.A S cadre and raising the age, ıs an adequate and valid 
ground for classification. The second test is also satisfied, because the object 
sought to be achieved ıs efficient public service and this could be achieved only 
by retaining persons in service when there is a dearth of persons applying for 
those posts Therefore, the order of the State Government retiring him on attain- 
ing the age of 55 has to be sustained i 


Petition under Article 226 ofthe Constitution of India praying that in the cir- 
cumstances stated therein, and in the affidavit filed therewith the High Court 
will be pleased to call for the records in GO Rt No 295 (Rev Dept ) dated goth 
March, 1966 of the Government of Madras and to issue a writ of mandamus directing 
the Government of Madras to continue the services of the petitioner in the Commer- 
cial Tax Department with all the privileges until he reaches the age of 58. 


M. V. Krishnan, for Petitioner. 


The Advocate-General and T Selvaraj, for Government Pleader, for 
Respondent 


The Court made the following 


Orprer.—The Writ Petition ıs filed by a retired Deputy Commissioner of 
Commercial Taxes for the issue of a writ of mandamus directing the Government 
of Madras to continue the service of the petitioner in the Commercial Taxes. 
Department until he reaches 58 years of age. 


The Petitioner joined the service of the Government of Madras in the Revenue 
Department on 16th February, 1931. In 1948, he opted to the Commercial Taxes 
Department where he served for about 18 years On attaining the age of 55, he 
was retired from service on 25th April, 1966 The order retiring the petitioner is 
challenged on the ground that it is discriminatory, in that, while the servants of 
the Central Government are retired only at the age of 58, the State Government 
servants are forced to retire on attaining 55 years, and that even regarding the State 
Government Service, while ın the case of certain departments, the age of retirement 
18 58, the members of the service belonging to the petitioner’s department are 
obliged to retire at 55 years It ıs contended that this amounts to unfair discrimi- 
nation and not valid in law. 


Rule 56 of the Fundamental Rules of the-Madras Government provides that 
the date of compulsory retirement of Government servant 1s the date on which he 
attains the age of fifty-five years The State of Madras examined the question of 
increasing the age of retirement of ıts employees to fifty-eight as had been done by 
the Central Government and decided that the age of superannuation of the State 
Government servants should remain at 55 But in respect of certain categories, 
ın modification of the policy of retiring the Government servants at fifty-five, raised 
the age of superannuation from fifty-five to fifty-eight by issuing suitable amendments 
to govern such services. The list of services for which the age of retirement was. 
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raised to fifty-eight 1s given in para, (4) of the supplemental counter-affidavit filed 
on behalf of the respondent. Nıne categories of services are listed of which regard. 
ing the posts covered by categories (1), (3), (4), (5), (6), (8) and (9) the main 
reason given for the extension of the age of superannuation is that there was dearth 
of qual:fied persons. Regarding category (2), the reason given 1s that the members 
of the State Higher Judicial Service are treated on a par with the officers of the 
1.A.S cadre ın the matter of pay, pension and retirement benefits, and since the 
Government of India have raised the age of I.A S. and I.P.S. Officers to fifty- 
eight, the Madras Government have also raised the age of Superannuation in 
respect of District Judges. In respect of category (7), the reason is that in order 
to enable the Government to utilise the services of the technicatry qualified and 
experiencéd persons, such extension Was given.. ` i 


The prıncıple to be borne ın mind by a Court in determining the validity of 
a statute on grounds of violation of Article 14 of the Constitution 1s laid down ın 
Ram Krishna Dalima v. Justice Tendolkar!, The Supreme Court held that. 


“While Article 14 forbids class legislation, ıt does not rorbid reasonable 
classification for the purposes of legislation In order, however, to pass the test 
of permissible classification two conditions must be fulfilled, namely, (2) that 
the classification must be founded on an intellig:ble differentia which distinguishes 

~ persons or things that are grouped together from others left out of the group 
and (ii) that that differentia must have a rational relation to the object sought 
to be achieved by the statute ın question ” É 


Among other principles stated, the Court laid down, — 


“that there ıs always a presumption ın favour of the constitutionality of an 
enactment and the burden 1s upon him who attacks it to show that there has been 
a clear transgression of the constitutional princ ples that it must be presumed that 
the Legislature understands and correctly appreciates the need of 1ts own people, 
that its laws are directed to problems made maınfest by experience and that ıts 
discriminations are based on adequate grounds; that the Legislature 1s free to 
Tecognise degrees of harm and may confine its restrictions to those cases where 
the need 1s deemed to be the clearest; that while good faith and knowledge of 
the existing conditions on the part of a Legislature are to be presumed, ıf there is 
nothing on the face of the law or the surrounding circumstances brought to the 
notice of the Court on which the classification may reasonably be regarded as 
based, the presumption of constitutionality cannot be carried to the extent of 
always holding that there must be some undisclosed and unknown reasons for 


eens certain individuals or corporations to hostile or discriminating legis- 
ation ” i 


In General Manager, Southern Railway v. Rangachari®, the Supreme Court while constru- 


S the extent of protection under Article 16 of the Constitution of India, held 
US 


“ Thus construed it would be clear that matters relating to employment cannot 
be' confined only to the initial matters prior to the act of employment. The 


1 (1959) SCJ 147 (1959) 1 AnWR 2. (1661)2SCJ 1424 (1961) 2 ANWR 
(S.C) 67 (1959) 1 MLJ (SC) 67 AIR (SC) 71 (1961)2MLJ (SC) 41 (1962) 2 
41958 SG 538 (at 547, 548) ‘ SG.R. 586 at 596. AİR 1962S5C 36 
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other. If that be so, there would be no difficulty in holding that the matters 
relating to employment must include all matters ın relation to employment both 
prior, and subsequent, to the employment which are incidental to the employ- 
ment ‘and form part of the terms and conditions of such employment.” 


‘Construing the provisions of Articles 14, 15 and 16 of the Constitution of India, 
it 1s clear that a Government servant 1s entitled to equality of treatment in respect 
of matters relating to employment under Article 16 (1) and that would include as 
pointed out by the Supreme Court in the Rangacharı's case,! the provision 2s to 
salary, periodical increments, terms as to leave, as to gratuity, as to pension and 
as to the age of superannuation The person adversely affected ıs entitled to 
challenge any order on the ground ofdiscrimmation But its validity can be sus- 
tained if two tests are satisfied. The first test ıs that the classification on which 
it 1s founded must be based on an intelligible differentia which distinguishes persons 
or things grouped together from others left out of the group and the second test 
ıs that the differentia ın question must have a reasonable relation to the object 
sought to be achieved by the rule or statutory provision in question. The age of 
retirement of State Government servants is fixed as fifty-five. But as regards certain 
services ın the State service the age of superannuation was increased to fifty-eight 
The object of such increase is to secure efficient public service. The question, is 
-whether the classification which distinguished persons grouped together from others 
was based on an intelligible differentia. The differentiation relied on by the 
“Government ın the case of services, except categories 2 and 7 mentioned ın the 
supplemental counter-affidavıt, ıs dearth of qualified persons in the services It 
cannot be said that there 1s any dearth of officers ın the service to which the petitioner ` 
‘belongs. This is an intelligible differentiation and has to be accepted as valid 
classification Regarding category No 7, the reason given 1s that the extension 
-was given to enable the Government to utilise the services of the technically guzlı- 
fied and experıenced. persons. The service to which the petitioner belonged cannot 
be said to bé a technical service. In the case of category No 2, the extension was 
granted as the members of the State Higher Judicial Service are treated on a par 
with the officers.of the I. A S cadre in the matter of pay, pension and retirement 
‘benefits, and as the Government of India have raised the age of J. A. S. and I P. S. 
to fifty-eight, the Madras Government have also raised the age of superannuation 
ın respect of District Judges. This is an adequate and valid ground for classification. 
The second test 1s that the differentia in question must have a reasonable relation 
to the object sought to be achieved by the rule or statutory provision in question. 
The object sought to be achieved ıs efficient public service, and this could be 
achieved only by retaining persons in service when there is a dearth of persons 
applying for those posts On those grounds, I am unable to accept the contention 
of the learned Counsel for the petitioner that the order of retirement of the petitioner 
is unsustainable 7 


The learned Counsel relied on the decision ın Pandurengardo v. Andhra Pradesh, 
P S. Commıssıon?, wherein ıt was held by the Supreme Court that: — 


“ as this rule has introduced a classification between one class of Advocates and 
the rest, and the said classification must be said to be irrational in asmuch as 
there 1s no nexus between the basis of the said classification and the object intended 
to be achieved by the relevant scheme of rules, rule 12 (4) and the correspon- 
ding portion of paragraph 4-A (1) of the notification based on it are unconstitu- 
tional and ultra vires ” 


The decision is not applicable to the facts of the case as it has been held in this 
case that the classification 1s justified Learned Counsel relied on the decisions of 
the Supreme Court ın Shvacharana v. State of Mysore®, and Bishun Narain v State of 
Uttar Pradesh* In the former decision, it was held that Note 1, to rule 285 applied 





1 (1961)2 SCJ 424: (1961) 2 AWR 2 AIR 1963 SG 268 
(Sc)71 (1961)2 MLJ (SC) 71 (1962)2 3. ATR 1965 SC 280. 
SCR 586 at596 A.IR 1962 S.C. 36 4 (1965)28SCJ 718 AIR 1965S C 1567. 
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to all Government Servants and as such was not open to challenge under Article 14 
or Article 16 (1) of the Constitution In the latter case ıt was held that the ımpugned. 
notification was not discriminatory, for, 1t had treated all public servants al ke and 
fixed 31st December, 1961 as the date of retirement for those who had ccmpleted 
fifty-five years, but not fifty-eight years upto 31st December, 1961 In the two cases 
referred to above, there was no discrimination, as the order was made applicable 
to all Government servants But when it is not made applicable to certain classes 
of public services, ıt will have to be considered whether the classification 1s reason- 
able and answers the tests laid down by the Supreme Court as stated above. It 
has been found in this case that the tests were satisfied The two decisions. of the. 
Supreme Court cited by the petitioner will not be of any help to him 


In the result, all the contentions of the petitioner will have to be rejected. 
This petition 1s accordingly dismissed No order as to costs 


V.M K. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT :—Mr Justice M. NATESAN 


G S.T. Shaık Mohideen Sahıb .. Appellant* 
v. 
The State Wakf Board, Madras and another .. Respondents. 


Muslim Wakfs Art (XXIX of 1954), section 5—Darga, meaning of— Tomb of saint— 
Ceremony of Fateha—Plaint darga not a private famıly dargd—If properly included ın. 
the list of wakfs under section 5 of the Act. 


The main question for determination was whether the plaint darga was a private 
family darga, and should not have been included ın the lst of wakfs in the Madras 
State, under section 5 of the Muslim Wakfs Act, 1954 (XXIX of 1954) 


Held, that the pall: ın question has been in existence over hundreds of years. 
A festıval ıs conducted every year. There ıs a Fateh house Urs ıs conducted 
and Moulood is recited for 18 days Muslim public participate ın Moulood and 
singing of what are known as Gnaniar hymns. Dıscıples ccme to the darga in a 
considerable number. They are given rice for their food during their stay, out of 
the darga funds The anniversary of the Gnamar ıs celebrated on the 14th of 
Jamathil Aval and the offerings are distributed to the public 


There ıs nothing ın the Muslim Wakfs Act, 1954 limiting the listing of wakfs 
wholly to public wakfs For a darga, there must be tomb ın which a saint 1s 
buried The plaintiffs themselves are referring to present institution as a Darga. 
The present tomb cannot be said to be the tomb of a private individual He was 
a person whose descendants take the name of Gnaniar and command a large body 
of disciples. The tomb has been held in great veneration and even the plaint ffs 
did not seriously dispute that Gnanıar Sahib whose mortal remains are interned. 
there, was a saint. The tomb ofa recognised saint 1s a proper subject of wakf. 


Petition dismissed. 





The ceremony of Faieha consists ın the recital of prayers for the welfare of the 
souls of deceased persons, accompanied by distribution of alms to the poor. Once 
it ıs admitted there is Fateha, ıt must be taken that there ıs a valid wakf under 
Mohamedan Law. In the present case, 1t 1s not a case of mere reading of Koran 
at the tomb ; there 1s Falehd and feeding of the poor. Therefore, ıt must be held 
that the plaint Darga was validly included ın the list of wakfs under section 5 of 
the Muslim Wakfs Act of 1954 


Appeal against the decree of the District Court of Kanyakumari at-Nagercoil 
in Appeal Suit No. 45 of 1961, preferred against the decree of the Additional Subordı- 
nate Judge of Nagercoil in Original Suit No. 10 of 1960. 


a m m 


*SA No 1914 of 1962 16th September, 1966 . 
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S. M Amjad Nandar and A S Hassan, for Appellant. 
MM Ismal and M A Sathar Sayeed, for Respondents. 
The Court delivered the following 


Jupemznt —This second appeal has been preferred by the second plaintiff 
ın a suit for declaration that the plaint Darga, known as the Hazarath Gnanıar 
Sheıkh Mohideen Maluk Mudahar Sahib Olıyullah Darga of Kottar, Vadiweeswaram 
village, Agastheswaram taluk, Kanyakumari district, was a private family Darga, 
and should not have been included ın the list of wakfs ın the Madras State, under 
section 5 of the Muslim Wakfs Act, 1954 The first plaintiff in the sut claims to be 
Sayjadhanıshın of the Darga and the second plaintiff ıs the Secretary of the Darga 
The Madras State Wakf Board is the party defendant in the sut The learned. 
Subordinate Judge, who tried the suit, accepted the plaintiff’s case that the dedica- 
tion of the Darga and its properties ıs for the upkeep of the temb of a private person. 
and that, ın the circumstances, there cannot be a valid wakf under the Mohammedan. 
Law It was observed that the Darga ıs a family Darga, and that the dedication, 
even assuming that ıt had been made out, was only for the annual commemoration. 
of the date of demuse of a private person, and that however holy that person mı ght 
have been considered by the members of his family and his dısc'ples, he could not 
be deemed to be a saint Reciting Koran near the tomb ın the Darga or perform- 
ıng fatehas, according to the learned Subordinate Judge, will notconstitute a rel:gious, 
pious or charitable act for a wakf under the Mohammedan Law The learned. 
Subordinate Judge followed the decision of this Court in Kaleloola Sahib v Nuseeru- 
deen Sahıb!, as still good law. 


, On appeal the learned District Judge of Kanyakumarı held that the plaint 
Darga ıs a place where the saint Sheik Mohideen Maluk Mudalar Olıyullah Sahib 
had been burried, that he was a learned person, who had a number of disciples 
both ın and out of Nagercoil who had endowed properties for the maintenance of 
the Darga and for charities to be performed therein, and that the plaintiff’s prede- 
cessors-in-title had not, ın earlier proceedings disputed that Sheik Mohideen Maluk 
was a saint On the findings he concluded that the Darga was validly included in 
the list of wakfs 


In this Court, again the attempt was to invalidate the wakf by a reference to 
Kaleloola Sahib v Naseerudeen Sabi It was further contended that it had been 
conclusively established ın an earher litigation that the Dargz was a private family 
Darga of the plaintiffs and that there was no such dedication for religious pious 
or charitable purposes, as would make the institution a wakf for being listed under 
the Musl m Wakfs Act of 1954 It suited the plaintiffs to question the finding of the 
appellate Court that their remote ancestor was a saint, who had been acknowledged 
as such by the Muslim community, and ıt was argued that the dedication was for the 
purposes of conducting of fateha and urs an annual festival in commemoration of 
death, and, therefore, an invalid wakf. 


I may at once say that there appears to be considerable confusion as to the scope 
of the Muslim Wakfs Act of 1954, as will presently appear in the course of the dis- 
cussion. The Muslim Wakfs Act (XXIX of1g54),1s made applicable to all wakfs, 
whether created before or after the commencement of the Act Wakf is defined in 
section 3 (1) Wakf means the permanent dedication by a person professing Islam 
of any movable or immovable property for any purpose recognised by the Muslim 
Law as pious, religious or charitable and includes (1) a Wakf by user, (11) grants 
(including mashrut-ul-kkidmat) for any purpose recognised by the Muslim Law as 
pious, religious or charitable; and (1) a, Wekf-alal-Aulad to the extent to which 
the property ıs dedicated for any purpose recognised by Mus! m Law as pious, 
religious or charitable I fail to see anything in the Actlımıtıng the listing of wakfs 
to wholly public wakfs. While a public wakfıs one for public, religious, or charit- 
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-able objects, a private wakf ıs one for the benefit of the settlors’ family and his 
descendants and ıs called a Wakf-alal-Aulad. At one time ıt was considered that 
to constitute a valid wakf there must be a dedication of property solely to the worship 
-of God or to religious or charitable purposes, 2.e , in no case could private wakf be 
valid, After the Wekf Act of 1913, this view 1s no longer terable, and, while a 
-wakf exclusively for the benefit of the settlor’s family, children and descendants 
ın perpetuity will be invalid, after the Mussalman Wakf Validating Act of 1913, 
it ıs made lawful for a person professing the Muslim faith to create a wakf, which, 
ın all other respects, 1s in accordance with the provisions of tre Mohammedan Law, 
among other purposes for the maintenance and support wholly or partially for his 
family, chilaren or descendants, provided that the ultimate berefit ın such cases 
expressly or impliedly 1s reserved for the poor or for any other purpose recognised 
by the Muslim Law as a religious, pious or charitable purpose of a permanent 
character. The Act permits even the postponing of the ultimate benefit till the 
extinction of the family of the person creating the wakf But there must be an 
ultimate gift for religious, pious or charitable purpose But most often one finds 
a concurrent gift to religious, pious or charitable purposes of 2 permarent character 
recognised by the Muslim Law. Act XXIX of 1954, specifically includes in the 
definition of wakf, a Wakf-alal-Aulad to the extent to which the property 1s dedicated 
ifor any purpose recognised by the Muslim Law as religious pious or charitable, 
and, if in any particular wakf there are private rights existing ıt mey be a matter 
for allocation of the income after the enquiry. It may be necessary to find out the 
extent of the dedication for pious, religious or charitable purposes for determining 
the wakf falling under the Act Circumstances may necessitate the framing of a 
scheme for the said purpose. But certainly these features cannot stand ın the way 
of the wakf being listed There can be no valid wakf uncer the Muslim Law if 
there ıs no dedication, concurrent or at least in the ultimate, for purposes-recognised 
‘by the Muslim Law as pious, religious or charitable 


The Darga ın question 1s called the Gnamar Pall: Its stated for the appellant 
that there ıs 2 private bunal ground adjoining the Darga The history of the 
Darga and its character have to be culled out only from the judgment relating to 
the Darga ın Original Suit No. 44 of 1098 M E of the District Court, Nagarcoil 
confirmed on appeal by the High Court at Travancore in Appeal Suit No. 152 of 
1102 ME, Exhibits A-r and A-2 ın the case The suit was instituted by some of 
the villagers claiming that the suit property and mosque belonged to the villagers. 
‘Gnaniar Pallı, the Darga in question, 1s referred to as 2 morgue It 1s seen from 
the records that even then ıt was not clear when the property, on which the Gnaniar 
Pallı stood, was acquired, or when and by whom the Pall: sr question was built. 
It appeared to have been ın existence for over hundred years ever then It was 
found by the trial Court in that case that the defendants cla'med the mosque and 
its properties as belonging exclusively to their family saint The semor member 
of their family was treated as owning the mosque. Finding that the deferdant’s 
family had been ın exclusive possession of the Palli anc its site, cla mirg special 
rights, the suit was dısmıssed The case of the presert plaintiffseif defence in 
that suit was that their family members were known as Gnadmars, that their arcestor, 
Sheik-Mohideen Maluk Mudalıar Graniâx Olsyullah Sahib bved e sairtly hfe, 
and according tô his direction his remains were interned ın the plaırt property by 
his brother and a Mosque built by Gnaniar Sheik Uthuman ‘Sahib Thereafter, 
it-1s stated that the famıly was performing the Nercha. Evidence had been let in, 
ın that suit, and acéepted by the Court, thatrespectable d'scıples of the chief of the 
defendants, famıly had endowed properties for the mosque and given valuablé 
presents out of veneration for their Guru. Š 


~ = lk 


In the list of wakfs published under section 5 of the Act-only the Darga ıs 
mentioned. Its properties are not found added even ın 2-gereral way, leave alone 
specification. As it is, the Darga proper only has beer-listed The properties 
which have been gifted or granted for the Pall; would also be wakf, but they have 
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not been listed or specified. True, in the enquiry that preceded the listing when 
assessing the income, several properties have been taken into consideration. But, 
as ıt ıs, the list refers only to the Darga, and the plaintiffs pray for the deletion 
of the Darga from the list of wakfs. It has become necessary to refer to this aspect 
of the matter, as ıt ıs umpossible to state, on the record, the exact nature of the 
dedication as regards properties other than the Darga-and whether there is an out 
and out dedication of the various properties. In the written statement of the 
Wakf Board ıt ıs stated that the Darga nowowns about 10$ acres of wet land, about 
5% acres of dry land, and honse properties and that these properties are all perma- 
nent dedications made by Muslims of different places ın favour of the Darga. 
Both the Courts below have not addressed themselves to this aspect of the question, 
-whether and what properties have been dedicated ın favour of the Darga for pious, 
religious or charitable purposes. In section 27 of the Wakf Act of 1954, there 
is provision for decision on questions as to whether a property is wakf property. 
The Board may itself collect information regarding any property which it has 
reason to belieye to be wakf property, and if any question arises whether a parti- 
cul ar property, 1s wakf property, or not, or whether a wakf 1s a Sunni Wakf or a 
‘Shia Wakf, it shall refer the question to a civil Court of competent jurisdiction 

The only point that has been considered ın this case in the Court below is whether 
the plant Darga ıs a wakf as defined in section 3 (b) of the Muslim Wakfs Act. 
I am clarifying this position, ın view of certain apprehensions expressed on behalf 
of the plaintiffs particularly as it is ther contention that the wakf with its properties 
is a private one. The learned District Judge has observed that in view of the 
findings ın the earlier suit relating to the same Darga, ıt must be held that the 
Properties were endowed not only by the relations of the plaintiffs, but also by 
the disciples of the Gnaniar residing in other districts for the benefit of the Darga 
and that he was unable to agree with the finding of the Court of first instance that 
there has been no valid dedication of properties in favour of the Darga. 


It now falls for consideration whether there can be a valid dedication for the 
“Darga and whether the several practices which have been referred to by the learned 
‘Subordinate Judge Fateka and Urs ceremonies invalidate the dedication. The 
principal contention of the plaintiffs has been that the Darga cannot be consi- 
dered to be a wakf, as ıt was a tomb of a private person, and that there could be no 
provision for reading of Koran at the tomb. Now itis brought out in the evidence 
of P.W. 1 that no one is prevented from entering into the Darga and that no one 
takes permission, though according to P.W. 1 they must take the plaintiff’s permis- 
sion. Properties, houses and topes have been purchased for the Darga. A festival 
is conducted every year ın Jathıl Aval. Thereis a Fateha house. Urs is conducted 
and Moulood 1s recited for 18 days Muslim public participate in Moulood and 
ithe singing of what are known as Gnaniar hymns Disciples come to the Darga 
from Erwaday and Melapalayam in a considerable number. They are given 
rice for their food during their stay, out of the Darga funds. The anrlıversary 
of the Gnaniar 1s celebrated on the 14th of Jamathıl Aval and the offerings are 
distributed tothe public, about 1,000 ın number. Ten to sıxteen kottahs of rice 
are cooked. Hundal is taken in procession, and any one may make ‘offerings in 
money and putitinto the kundi. Ttısstated that only family members and disciples 
are invited for the purpose. When the income and the properties set apart are 
insufficient, personal funds are spent by the members of the family. Fateha on, 
the 30th of Ramzan and on the 22nd day of Muharam is celebrated, and ıt is stated 
to he celebrated out of ther own funds. The family of the plaıntıff”s it is stated, 
consists of about 400 members. 


The learned Counsel for the appellant drew my attention to the decision of 
this, Court ın Kunkamutty v Ahmad Musaliar1, and referred again to Kaleloola Sahib vw. 
Nuseerudeen Sahib®, No doubt, ın Kunkamutty v. Ahmad Musalıar!, ıt has been held 
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that the dedication of property, the income of which 1s to be devoted merely for 
the purpose of reciting Koran over the tomb of a private person, does not create 
a val d wakf under the Mohamedan Law But certainly it cannot be contended 
thatthe Gnanıar, whose mortal remains have been intermed ın the Darga, was an 
ordinary private person Even otherwise, ıt has been held that the performance 
of Fateha ceremonies ıs a valid object for a wakf The ceremony of Fateha consists 
in the recital of prayers for the Welfare of the souls of deceased persons, acccmpanied 
by distribution of alms to the poor Once it ıs admitted that there 1s Fateha, it 
must be taken that there ıs a valid wakf under the Mohamedan Law The very 
decision ın Kunkamuity v Ahmad Musaliar}, relied upon by the appellant, points 
out that Kaleloola Sahıb v Nuseerudeen Sahtb®, 1s no longer good law, after the decision 
of the Judicial Committee ın Ramanandan Chettiar v Vava Leva Marakayar? The 
case, Kaleloola Sahih v Nüseerudeen Sahıb?, was before the Musalman Wakf Valida- 
ting Act (VI of 1913) In the institution now under consideration ıt ıs not a case 
of mere reading of Koran at the tomb, there ıs Faieha and feeding of the poor. 


Learned Counsel for the appellant also, referred to Zooleka Bı Biv Syed Zynul', 
where ıt has been held that the Mohamedan Law does not justify the tying up of 
property for the purpose of maintaining the tombs of ordinary individuals The 
same decision recognizes that property could be ted up with respect to shrines and 
tombs of great religious teachers which are regarded with very considerable feeling 
of reverence and sanctity by various Muslim Communities throughout the world 
It ıs pointed out in Syed Shah Abdul Latif v Md Lebbaı5, thatfor a Dargathere must 
be tomb ın which a saint ıs burried The plaintiffs themselves are referring to the 
institution ın question as a Darga In the Oxford Dict onary Volume III, Part ITI, 
Darga ıs defined as a place of religious resort and prayer, and also as a shrine of a 
saint To the same effect ıs the meaning given to Darga in the Tamil Lexion, 
Volume III, Part I, at page 1760 The present tomb cannot ın the circumstances. 
be said to be the tomb of a private individual He was a person whose descendants 
take the name of Gnaniar and command a large body of disciples The tomb has 
been held in great veneration, and the learned District Judge notces that even 
the plaintiffs did not seriously dispute that Sherk Mohideen Maluk Mudalsar 
Gnanıar Sahib was really a samt. The learned Subordinate Judge in this case 
has discountenanced the celebration of Urs at the death anniversary as not one in 
accordance with the tenets of Islam Butin Sujjada Shah v. Shaw Habu“, Abdul 
Rah m, J. sitting with Seshagiri Aiyar, J , remarks: j 


“I ought to mention that the performance of Urs and Fatehas has not been 
objected to ın this case and Benson, J , and myself held in the above-mentioned 
case ın Ramanadhan Chettiar v Veda Levva Marakayar”, that such objects are valid 
according to the Mohamedan Law asadmınistered ın India, if these rites involve 
the distribution of food to the poor ” 


The learned Judge refers to the fact that Ramanandan Chettiar v. Veda Levvat 
Marakayar”, has been confirmed by the Judicial Committee ın Ramanandan Chettar v. 
Veva Leva: Marakayar®. ETS Col 


No doubt Zooleka Bı Bı v. Syed Zynul4, has discountenanced the valid dedication 
for Urs anniversary ceremonies, but I am bound by the decision of this Court above 
referred to, and I may, ın this connect'on mention that Mirza, J , in Mt Azımunnissa 
Begum v. Sırdar Ahkkan®, points out that the question of sainthood must rest upon 
the beliefs of the people The learned Judge remarks: i 


“The Futeha ceremony on the anniversary of the death of a saint 1s called by 
the more dignified name of Urs as much larger section of the Musalman public 
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participate ın the ceremony and the ceremony itself ıs on a larger scale. In 
matters of this kind Courts of law are not primarily concerned with what may 
‘be the true tenets and practice of a religion as propounded by its founder, but 
they have to take into consideration the tenets and practice of the religion as 
understood and practiced by the people professing such relig cn in the country 
where the Courts are administering the law According to that practice and 
belief 1t would appear that in this country at least the anniversary Fateha or Urs 
ceremonies at the tombs of ordinary individuals and specially of saints form an 
integral part of the religious life of the genera! body Mahomedans.” 


Reference may also be made to the decision ın Abdul Sattar v Abdul Hamid} 
“Here again ıt has been pointed out that the decisior ın Kaleloola Saheb v. Nuserudeen 
Sakıb3, could no longer be considered to be good lew Reference was made to the 
decision of this Court and of the Judicial Committee ın Ramanadan Chettiar v. Vava 
Tevvdı Marakayar®, where ıt has been pointed out that part of the Fateha ceremony 
involved the feeding of the poor, a valid object of wakf It 1s surprising that in 
spite of this line of decisions, the learned Subordinate Judge should have placed 
reliance on the decision ın Kaleloola Saheb v. Nuserudeen Sahıb? 


Reference may also be made to Maher Husein v Alımakomed*, where it 1s noticed 
that the tomb of a recognised saint is a proper subject of wakf In that case a 
dedication was inferred from the user 


It follows that the decision of the learned District Judge, that the pla:nt-Darga 
was validly included ın the list of wakf under section 5 of the Muslim Wakfs Act 
of 1954, 18 unimpeachable. 


A question of jurisdiction has been raised, learned Counsel contending that the 
State Wakf Board constituted by the State of Madras, has no jurisdiction over 
the wakf which was in the District of Kanyakumari, the Muslim Wakfs Act of 1954 
is a Central Act, and by section 1 (3) itis provided that the Act shall come into force 
in a State to which the Act extends on such date as the Central Government may, 
by notification in the Official Gazette, appoint ın that behalf for that State. The 
Act came into force in the State of Madras, by virtue of a notification under sectiou 
1 (3), on the 15th January, 1955. In the State of Travancore-Cockin_ ıt came into 
force on Ist February, 1955 The State Reorganisation Act, (XXXVII of 1956), 
was passed on Ist November, 1956, making the District of Kanyakumar part of the 
Madras State. The State Wakf Board under section g of the Act (XXX of 1954) 
was constituted even in the State of Madras only in 1958 There was no Wakf 
Board in the State of Travancore-Cochin before 1st November, 19 56, ze, there was 
no State Wakf Board functioning in the District of Kanyakumarı when ıt was 
transferred to the State of Madras. In the circumstances the reliance by the 
learned Counsel for the appellant on section 109 of Act XXXVII of 1956 cannot 
stand. Section 109 (1) runs thus: 


“ Save as otherwise expressly provided by the foregoing provisions of this part, 
where any body corporate has been constituted under a Central Act, State Act 
or Provincial Act for an existing State the whole or any part of which is by virtue 
of the provisions of Part II transferred to any other existing State or to anew State, 
then, notwithstanding such transfer, the body corporate shall, as from the appoınt- 
ed day, contınue to functıon and operate ın those areasın respect of which ıt was 
functioning and operating 1mmediately before that day, subject to such directions 
as may from tyme to time be issued by the Central Government, until other provi- 
sion 1s made by law in respect of the said body corporate ” 


The State Wakf Board was not functioning in iue vistrict of Kanyakumari before 
its transfer to the State of Madras and hence there can be no question of want of 
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jurisdiction ın the Wakf Board of this State by reason of section 109 The State 
of Madras and the District of Kanyakumarı were both governed on 1st November, 
1956, by the Wakfs Act (Central). The Wakf Act of 1954, was ın force not only 
in the existing S'ate of Madras, but also in the transferred territory of Kanyakumari 
District It 1s under those circumstances that the State of Madras under section 9 
of the Wakfs Act (Central), constituted the Wakf Board ın the State for the entire 
State I fail to see how the Board can be denied jurisdiction over the District of 
Kanyakumari. The question, ıt may be stated, ıs covered by the decision of my 
learned brother Srinivasan, J, ın Statz Wakf Board v. Hussain and others! This 
point, therefore, fails. 


On behalf of the State Wakf Board a contention was raised that the suit itself 
was barred by limitation There are no merits in this contention The notifica- 
tion under section 5 (2) was published on grd November, 1958 The statutory 
notice under section 56 of the Wakfs Act was sent on 26th November, 1959 A 
suitunder section 56 could be instituted only after the expiration of two months 
next after notice ın writing has been delivered to, or left at, the Office of the Board. 
The suit ın this case was actually filed on grd February, 1960, on a Monday. The 
previous day was a holiday, beg a Sunday Naturally, ın the circumstances 
the question of limitation was,not argued ın the Court of first instance However, ıt 
has been raised ın the appeal, and here again in the Second Appeal The ground 
of limitation ıs untenable 


In .the result, the Second Appeal fails and itis dismissed. In view of the 
untenable defence of 1 mitation taken for the respondent there will be no order 
as to costs in the Second Appeal No leave. 

V.M.K. —_ Second Appeal dismissed . 

IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
PRESENT ‘—Mnr. Justice T RAMAPRASADA Rao. a. 
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S Chattatathe Kerayelar we Petitloner* 
v. 
Vaıkuntarama Kerayalar and anotler ' e. Respondents. 
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Civil Procedure Code (V of 1908), Order 32, rule 15 Appointment of a next friend to person 
, incapable’ of managing hs ağfars— Duty of Court—Necessity of a judicial: enqury— 
‘Appointment of next friend to deaf and dumb person without any en gury—Legality 


Appointment of a guardian or next friend to a person who 1s incapable of 
managing his affairs is a serious inroad upon the litigant’s right to carry on his 
sut.. Such wedging of a personal right in a party cannot be deduced, inferred 
or even taken for granted because the other parties to the (ıs have no'pbjectıon 
to such an appointment. The Court has a primary duty to perform ın such cir- 
cumstances. It has tojudicially enquire whether ıt ıs necessary ın the interests of 
justice: Mere and sole reliance upon the wishes and sentiments expressed by the 

. other parties to the suit would neither be å guide or a safe guide. The Court 
cannot dispense with the judicial enquiry contemplated under Order 32, rule 15 
and render a clear finding that the person concerned, by reason of his infirmity, 
either physical or mental, ıs incapable of protecting his interests, The: holding 
of such an enquiry 1s thus inescapable and consent cannot vest jurisdiction ın 
Court to dislodge or divest the mght of a litigant to conduct his stut, by super- 
imposing a guardian or a next friend. f 


= Thus,'a person who is deaf and dumb and ‘characterised as suffering from a 
mental infirmity, cannot be taken for granted as one who should be represented 
a İİİ İİİ zina 


1 1, SA. No. 185 to 187 of 1963. 
* C.R.P. No. 1364 of 1965. , © zi ~ 17th February, 1967. 
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by a next frend An enquiry and indeed a proper enquiry with the assistance of 
medical experts ıs called for. Such an enquiry can be Feld even at the appellate 
stage 


Petition under sectıcr 115 of Act V of 1908 praying the High Court to revise 
the order of the Sub-Court, Tirunelveli, ir I A No. 149 of 1965 ır OS No 33 of 
1961 


T Hartharan, for Petstiorer 
R Gopalaswamy Ayjangar, for Respondents | 


The Court delivered the following 


Jupemenr —The first defendant 1s the petitioner The relevant facts necessary- 
for purposes of thıs case may be summarısed as follows The first defendant filed 
I.A. No. 374 of 1962 1n the Court of the Subordinate Judge, Tirunelveli, under Order 3 
rule 1, Order 32, rule 15, Order 26, rule 1, and section 151, Civil Procedure Code. 
for the examination of the first plaintiff by a medical expert to ascertain his mental 
condition and to find out whether he is capable of managing his affairs, Apparently 
this application was taken by the first defendant with the object of appointing a 
next friend or guardian to the first plaıntıff under Order 32, rule 15, Crvil Procedure 
Code This application was opposed by the first plaintiff and his brother the second 
plaintiff In the counter filed, the first plaintiff avers that “ the plea that he should 
be represented by a next friend 1s a malicious one and that ıt ıs not bona fide”, He 
has also produced their family doctor’s certificate to show that the allegations of the 
first defendant are false In the main, the first plaintiff’s contention ıs that there is 
no mental infirmity ın him and that he is capable of managing his affairs or that of” 
the joint family consisting of himself and his two sons. He would add that no next 
friend 1s necessary Thereafter the first plaintiff’s sons applied for impleading them- 
selves as parties to the sut During the pendency of this application, one of the 
first plaintiff’s sons Subramaniam whom I shall refer to by name hereafter, filed 
I.A. No. 149 of 1965 under Order 32, rule 15 to be appointed as next friend of his 
father. Subramaniam reiterates that though his father, the first plaintiff, requires no 
guardian under Order 32, rule 15, he is applying for the same without prejudice 
and ın order to obviate delay and ın view of the attitude of the first defendant. This 
application I.A. No. 149 of 1965 wasopposed by the first defendant on two grounds ; 
firstly, that unless there ıs a candid admission that the first plaint-ff1s by reason of 
the mental infirmity, incapable of managing his affairs and second unless there'is a 
finding to that effect, on a judicial enquiry and investigation made by Court, and 
as envisaged under Order 32, rule 15, the application 1s incompetent.” : ‘ 


One thing emerges from the above background as to facts of the case. Thè 
first plaintiff (the father) would swear that he 1s mentally alert and that the applica- 
tion for his examunation by an expert ıs malicious and misconceived. He 1s prepared” 
to conduct the litigation on his own though he is deaf and dumb and 1s.ofthe opinion 
that anyone who ıs not-intimately acquainted with him can reach-his mind and 
interpret it. Büt his son Subramaniam would hesitantly say that without prejudice 
he would concede that his father is unable to manage his affairs and ın order to 
avoid delay and protraction of the main suit, he would lıke to act as his father’s next 
frıned. These two irreconcilable and indeed contradictory stands taken respectively 
by the father and the son, do create a cloud of suspicion as to the capabilıty.of the 
‘first plaintiff to stand on his legs and conduct the litigation No doubt, the first 
defendant by applying for the examination of the first plaintıff by an expert, in 
I.A. No 374 of 1962 has taken a defined step towards the appointment of a guardian 
for the first plaintiff. He has also made indeed self-serving statements in the course 
of thé” préceedings that the suit is not maintainable without a next friend beng 
appointed for the first plaintıff. Appointment_of a guardian or next friend to a. 
person who 1s incapable of managing his affarrs is a serious inroad upon the litigant’s 
right to carry on his suit. Such wedging of a personal right in a party cannot be 
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deduced, inferred or even taken for granted because the other parties to the ls 
have no objection to such an appointment. The Court has a primary duty to 
perform ın such circumstances It has to judicially enquire whether ıt ıs necessary 
in the interests of yustice. Mere and sole reliance upon the wishes and sentiments 
expressed by the other parties to the suit would neither be a guide or a safe guide. 
Even so, the fact that the first plaintiff ıs deaf and dumb cannot make a significant 
difference. In fact, the first plaintiff himself does not subscribe to the position that 
he 1s so incapable of managing his affairs. Notwithstanding the consensus of opinion 
amongst the other parties to the suit, the Court cannot dispense with the judicial 
enquiry contemplated under Order 32, rule 15 and render a clear finding that the 
person concerned, by reason of his infirmity, either physical or mental, ıs incapable 
of protecting his interests, ın the sut The holding of such an enquiry 1s thus ın- 
escapable and consent cannot vest jurisdiction ın Court to dislodge or divest the 
right of a litigant to conduct his suit, by superimposing a guardian or a next friend 

As was pointed out in Narendra Lal Battacharya v. Bepin Chandra Battacharya! - 


“ But the words of the rule require something more, namely, that ıt should be 
found on enquiry that by reason of unsoundness of mind or mental infirmity the 
person 1s incapable of protecting his rights as a plaintiff or as a defendant Such 
a finding will have to be arrived at and it must be arrived at upon an enquiry 
properly held ” 


In fact, Courts in England have taken a simular view, though strictly the rules 
therein do not contemplate an enquiry. Satyanarayana Rao, J, ın Mohamed 
Ibrahım v. Shark Mohamed?, held : 


“,........ the Courts in England held that the Court had ample power to 
enquire into and adjudicate upon the question of the unsoundness of mind of 
either the plaintiff or the defendant as the case may be This was established 
by the decision ın Bowell v Lewıs3, a Judgment of Kekewish, J. In that case 
the jurisdiction of the Chancery Court in such matters which was expounded 
with clearness by James, L.J. ın Beal v Smitht, was referred to as well as the deci- 
sion in Lee v. Ryder5. The learned Judge observed at page 673 as follows :— 


“Thereupon the Vice-Chancellor made the order, which ıs set out at the bottom 
of the page, and which, in short, directed an enquiry whether the defendant was 
competent to defend in his own person, or whether a guardian ought to be appoınt- 
ed. That seems to give me a guide to what I should do ın this case.” 


In re Peridsami Goundan®, ıs a case of deaf and dumb person who was leading a 
familylife. Even then a judicial enquiry was held before a next friend was appoint- 
ed.. In the decision in Nanakchand v. Banarsidas”, quoted by the learned Counsel 
for the respondent, the question whether an enquiry under Order 32, rule 15, 
Civil Procedure Code, ıs mandatory, did not arise. In Ram Reddy v. Pap Redd, 
Venkatesam, J., after reviewing the authorities, laid down the following principles : 


«6 


..... .(I) Order 32, rule 15, Civil Procedure Code, places persons of un- 
sound mind or persons so adjudged in the same position as minors for purpose 
ofrules 1 to 14........(3) Where itis alleged that a party to a surt 1s of unsound 
mind, and the other party denies it, the Court must hold a judicial enquiry and 
come to a definite conclusion as to whether by reason of the unsoundness of mind 
or mental infirmity, he is incapable of protecting his interests in the suit. (4). 
Mental infirmity may even be due to physical defects, ıfıt renders him incapable 
of receiving any communication, or of communicating his wishes or thoughts to 
others, (5) Whether a person ıs of unsound mind or mentally infirm for the 


1, AIR, 1936 Cal 224. 5 (1822) 6 Mad 295, 56ER 1103. 
2. LL.R. (1949) Mad. 343 (1948) 2ML J. 6 ALR. 1954 Mad 810. 
277: ALR. 1949 Mad. 292 7 ALR. r930 Lah, 425 
3. (1892) 65 L T. 672.61 LJ Ch 89. 8 (1962)2 An W.R 337.AIR 1963 Andh. 


4. (1878) 9 Ch. 85, 29 L.T. 625. Pra. 160. 
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purpose of the rule and the extent of the infirmity has to be found by the Court on 
enquiry, (6) Where the question of unsoundness of mind arises not only under 
Order 32, rule 15, Cıvıl Procedure Code, but 1s also one of the issues ın the suit, 
the Court has ample jurisdiction to enquire into that question, and for that pur- 
pose seek medical opinion... ..” 


I adopt with respect such guides as laid down by the learned Judge 


A Division Bench of the Allahabad High Court in Bhondumal v. Thomas Skinner 1, 
took the vıew— 


“ Lunatıcs are under the peculiar probation of the Court, and from the mere 
fact that by reason of the ignorance of the Court no enquiry was made, the decree 
passed ın the earlier suits cannot be said to be binding on the lunatic ”, 


The same principle would apply even to a person suffering from an infirmity 
and therefore unable to look after himself 


From a review of the above judicial precedents, ıt is clear that a person who 1s 
deaf and ‘mute and characterised as suffering from a mental infirmity, cannot be 
taken for granted as one who should be represented by a nextfriend An enquiry 
and indeed a proper enquiry with the assistance of medical experts 1s called for 
Such an enquiry, can be held even at the appellate stage, if such a question directly 
arises thereat. The learned Subordinate Judge instead of holding such an enquiry, 
was satisfied ın appointing the son as the next friend of the ~ ther on the only ground 
that all other parties before him at one time or other are “ne out that the first 
plaıntıff ıs mentally infirm I have already referred to inconsistent positions taken’ 


by the concerned parties of whom the first plaintiff himselfisone In this nebulous - 


state of affairs, the order of the lower Court in appointing a next friend straightaway 
without the attendant enquiry to precede it 1s illegal and 1s without jurisdiction, 
The order of the learned Subordinate Judge 1s therefore set aside. The Civil Revi- 
sion Petition 1s allowed with costs, 


V.K. ——— Petition allowed 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
Present :—Mr. M. ANANTANARAYANAN, Chief Justice. 


Manicka Gounder .. Petitioner” 
v. 
Muniammal +. Respondent 


Contract Act (IX of 1872), section 23—Past cohabitation amounting to adulterous inter- 
course—If good consideration for a promise to pay. 


Where the consideration relates strictly to past cohabitation which 1s illicit 
in the sense that ıt ıs outside matrimony, but which otherwise does not consti 
tute any offence, ıt could be conceivably held, on the circumstances, that the pid 
muse to pay 1S supported by good consideration. But even so, the difficulty is 
obvious that, though this consideration 1s not forbidden by any law, nevertheless 
it falls under the interdict thatit may be “immoral or opposed to public policy *. 
For ıt ıs indisputable that the Courtsmvst, by every means ın their power, pro- 
mote matr,mony, and the incurring of lawful sexual relationsh p alone and 
Courts ought not to give sanction or approval, even ın an ımpl.edform, to irre- 
gular sexual relationships ontsıde the bond of matrimony, ever where they may 
constitute no offence or infringement of the penal law. If the promise can be 
interpreted as an undertaking to pay for past services voluntarily rendered, then, 
presumably, the consideration would be good But if it ıs to be fixed or deter- 
mined with regard to the fact of past cohabitation alone, then it would be doubt- 

— m 
1 ATR 1937 All 29, 32 
*G ie No 826 of 1964 and March, 1967. 
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ful whether the Court would be justified ın declining to apply the last category 
of section 23 to the contract, namelv. “immoral or opposed to public policy. ” 

Conflict ın case-law discussed. 

But, in any event, there can be no doubt whatever that where, as in the instant 
case, the illicit connection 1s adulterous intercourse, and, therefore, 1s opposed to 
law, ıt cannot possibly sustain a promise to pay or constitute a valid consideration. 
The hardship of the case, as far as the woman 1s concerned, can be no criterion 
even though the defendant might have been the person who tempted the woman 
into adultery 

Petition under section 115 of Act V of 1908 praying the High Court to revise 

-the order of the Sub-Court, in AS. No. 113 of 1963—O S No 38 of 1962, District 
Munsif Court, Arnı. 


N R Raghavasharı, for Petitioner. 
P. S. Balakrısına Iya and P. S Ramachandran, for Respondent 
The Court delivered the follewne - 


JUDGMENT —This Civil Revision Petition involves a question of law of consi- 
derable interest The facts would appear to be very clearly established, and to 
<dmuit of little or no doubt. 


As ıs well-known, section 23 of the Indian Contract Act (IX of 1872) declares 
that— 


«The consideration or object of an agreement 1s lawful,unless—ıt 1s forbidden 
by law, or. . . , the Court regards ıt as immoral or opposed to public 
policy ” 


The section then proceeds to state that in each of the given categories ‘the 
«consideration or object of an agreement 1s said to be unlawful’ Every agreement 
of which the object or consideration 1s unlawful 1s void - 


Very briefly stated, the revision petitioner is the defendant in a suit by a cer- 
tain Muniammal, the plaintiff, to recover a sum of Rs 810 being the principal and 
interest due on a promissory note executed, by the defendant ın favour of the plain- 
tiff The findirgs of the Courts below, as they stand at present, are that though 
there was no cash consideration ex facie appears on the instrument, the considera- 
tion for the document, Exhibit A-1 was past cohabitation between the parties The 
learned Additional Subordinate Judge has rejected the view of the trial Court 
that any part of the consideration under Exhibit A-1 could possibly refer to future 
-cohabitation But this cohabitation admittedly amounted to adulterous intercourse 
since the plaintiff was a woman married to another, at all relevant periods. 


The broad question, therefore, 1s whether ıllıcıt cohabitation could sustain a 
promise to pay Obviously, there are three possible categories of this aspect of an 
agreement or undertaking, whether in the shape of negotiable instruments or ın 
other form Firstly, the promise could relate exclusively to future cohabıtatıon. 
‘Secondly, the promıse could relate exclusively to past cohabitation Thirdly, the 
promise could relate to past cohabitation with a woman whose husband is alive 
that 1s, adulterous intercourse. 


Learned Counsel on both sides agree that with regard to promise to pay a 
-woman for future cohab tation, this would be an agreement which the Court 1s 
bound to regard as immoral, or opposed to public policy. There would appear 
to be no difference ın judicial opinion upon such an agreement, which 1s, therefore, 
void 


It ıs with regard to the second category that there would appear to be an 
interesting divergence ın the precedents. In Dhiraj Kuer v. Bukrampt Singh}, the 


e—a 


_ 1. (1881) LLR 3 All 787. 
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Bench held that past cohabitat.on would not be ar immoral consıderet.on, for a 
promise to pay a woman an allowance But, more properly, such a promise should. 
be regarded as an undertaking by the promisor to ccmpensate tke prcmicce for 
past services voluntarily rendered In Lakshmınarayana Redda v Subadrı Ammal}, 
Judgment of White, C.J , and Bhashyam Aryangar and Moore, JJ , ıt was held that 
a promise to pay for the purpose of future cohabitation, which comprised the consi- 
deration, was illegal and void But Bhashyam Aıyangar, J, observed that a 
promise made in consideration of past cohabitation would appear to be valid 
under the Indian Contract Act In Namberumal Chettiar v Veeraperumal Pillar?, 
Ramesam, J , observed that past cchabitation could be good consiceration, appro- 
ving Lokshminarayana Redd: v Subadrı Ammal! In Kothandapant Mudalıar v Dhanam- 
mal3, Kunhiraman, J , pointed out that although futi re ill cit cohabitation covld 
not support a promise, for the reason that ıt was immoral cons.deratior, yet, there 
was nothing wrorg ın a promise made in recognition of a cla m based upon past 
cohabitation. 


But contrary views have also been expressed In Godfrey v Mt Parbati 
Palum4, Courtney-Terrell, GJ, seems to have been aware of the d fficulty, and 
held that a contract to compensate a mistress for what she bas lost on account of 
past illicit association with the promisor, might not be ınvabd But in Hussamali 
Casan Mohamed v Dinbai®, Macleod, GJ, and Crump, J, held that a contract 
which was immoral at the time, and therefore would not support an :mmediate 
promise to pay, d.d not become innocent by merely being past consideration 


“There can be no difference whether ‘ A’ says to ‘ B? ‘I will give you Rs. 100 
a month if you live with me for a year’ or ‘I will give you Rs 1,200 because 
you have lived with me for a year.” The consideration therefore for past cohabi- 
tation 1s unlawful as being immoral or opposed to public policy ” 


In Kesandas v. Dhondu®, ıt was held that past cohabitation was not good consideration. 
for transfer of property. 


In Ganapathı Chette v. Sundararaja Pillai”, Sundaram Chetti, J., held,in a case 
where the consideration for a promissory note was past cohabitation of the executant 
with a dancing girl, that the claim under the note was unenforceable the consıde- 
ration, therefor being immoral within the meaning of section 23 of Contract Act. 
In Mulla on Contract Act, 8th edition, pages 174, 177 and 178, the cases have been 
discussed at some length In Marakkal v Chinnana Gounden®, Ramaswam:, J, 
held that ın that case, the provision was also for future cohab'tatıon, and the pro- 
mise to pay maintenance was void, as being ımmoral and opposed to public 


policy 


In my view, where the consideration relates strictly to past cohabitation, 
which ıs illicit, in the sense that ıt ıs outside matrimony, but which otherwise 
does not constitute any offence, 1t could be conceivably held, on the circumstances, | 
that the promise to pay 1s supported by good consiceration But, even so, the 
difficulty 1s obvious that, though this consideration 1s not forbidden by any law,, 
nevertheless it falls under the interdict thet ıt may be “Immoral or opposed to 
public policy * For, I think it ıs indisputable that the Courts must, by every 
means in their power, promote matrimony, and the incurring of lawful sexual 
relationship alone, and Courts ought not to give sanction or approval, even in 
an implied form, to irregular sexual relationships outside the bord of matrimony, 
even where they may constitute no offence of infringement of the penallaw Hence, 
ın such a case I think that it could be contended, with great just.ce and force,, 
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that the test adumbrated by the Division Bench ın Dhara Kuer v Bikramjit Singh 
should be applied If the promise can be interpreted as an undertaking to pay 
for past services voluntarily rendered, then, presumably, the consideration Would 
hold good But, 1f ıt ıs to be fixed or determined with regard to the fact of past 
cohabitation alone, then with great respect to the line of authorities to the con- 
trary, I would greatly doubt whether the Court would be justified in declining 
to apply the last category of section 23 to the contract, namely, “immoral or 
opposed to public policy” It will be noted that Courtney-Terrell, GJ, ın 
Godfrey v Mi Parbatı Palunı?, also preferred to put ın the form that a promise to 
pay ın respect of past illicit connection, could presumably be justified, not ın itself, 
but as a compensation for a mistress, where she had suffered, injury owing to the 
past association. 


But. ın any event, there can be no doubt whatever that where the illicit 
connection 1s adulterous intercourse, and, therefore, ıt 1s opposed to law, ıt cannot 
possibly sustain a promise to pay, or constitute a valid consideration This was 
pointed out by Ramaswamı, J,1n Marakkal v Chonnanna Gounden®, ın the form 
that, since adultery was an offence ın this country, cohabitation, past or future, 
if adulterous, would be both 1mmoral consideration and unlawful consideration. 
The matter was considered ın detail in Alice Mary Bill v Wailham Clarke* and 


the observations of Lindley, L J , in Scott v Bres, Doering Mcnaband Co®. to the 
effect that— 


“No Court ought to enforce an illegal contract, or allow itself to be made 
the instrument of enforcing obligations alleged to arise out of a contract or tran- 
saction which is illegal, if the illegality 1s duly brought to the notice of the 
Court and if the person invoking the aid of the Court is himself implicated ın 
the illegality ” 


and of Lord Mansfield, LJ , ın Holman v Johnson®, that the principle ıs not that 
the Court declines to enforce the contract for the sake of the defendant, but on 
the cannon of the law that “those who violate the law must not apply to the 
law for protection”? have been cited with approval. The remarks are directly 
and strictly pertinent to the present context. The plaintiff (Muniammal) applies 
to enforce a contract, which 1s directly referable to the relationship, between her 
and the defendant, which 1s not merely illicit, but 1s criminal. It appears to be 
indisputable, for instance, that if * 4” undertakes to pay a large sum to ‘B’, in 
case ‘ B?’ obliges “ 4? by committing some criminal offence, and * A? fails to pay 
* B’, ‘ B? cannot approach the Court for redress, claiming that he had committed 
the criminal offence, and that, therefore, he should receive his due wages therefor. 
The hardship of the case, as far as the woman ıs concerned, can be no criterion, 
upon facts of this character, even though the defendant might have been the person 
who tempted the woman into adultery. 


The revision proceeding 1s, therefore, allowed, and the decree of the learned 
‘Subordinate Judge ıs set aside But, obviously, this 1s not a case ın which the 
revision petitioner 1s entitled to costs, and I direct the parties to bear their own 
costs. 





V.K. Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
(Special Original Jurisdiction.) 
PRESENT *—MR. Justice T VENKATADRI 


M. C, Perumal Chettiar and others Petitioners* 
v 


The Estates Abolition Tribunal (District Judge) 
Chingleput and others .. Respondents. 


Madras Estates (Abolition and Conversion into Ryotwart) Act (XXVI of 1948), section 15 
—İnam village declared as inam estate—Landholder uf precluded from applying foi 
batta asserting that they are has private lands, 


Land tenure—Mirasr tenure of Chingleput district—Nature and incidents of—Inam village 
of Baburayampettar ın Chingleput district—Hhstory, character of tenure and respective 
rights of Baburayampetiar Devasthanam and the tenants to the lands 


Even in an inam estate a landholder can cwn private lands and hence the 
fact that a village has been declared as an inam estate under the Estates 
Abolition Act and that that declaration has become final will not preclude the 
landholder from applying for a ryotwarı patta under section 15 of the Act 
asserting that the lands are his private lands 


If we take the circumstances under which the village of Baburayampettai 
in Chingleput district was granted as rent free shrotriem to the deity of Vijaya- 
varadarajaswamı ın the temple of the Baburayampetta: Devasthanam, it ıs 
very clear that the orıgınal founder brought the vıllagers or tenants to clear the 
forest, reclaim the land and to settle down there and cultivate the lands These 
persons have been ın continuous possession of the lands though the founder 
of the temple got the village assigned in favour of Srı Vijayavaradarajaswami 
These tenants were the first tillers of the soil It ıs true that the founder of 
the temple was instrumental in getting the lands assigred ın the name of the 
temple But it does not mean that the temple has got both the melwaram and 
kudivaram Further the lands are situate in Chingleput district and the tenure 
ıs what 1s called the Mirası tenure which 1s always 2 complicated and contested 
one It has given rise to aoubtful rights in the mırasdar and the tenants as 
well, 


{Meaning and incidents of Mırasi tenure discussed) 


There ıs one factor, however, which has to be borne in mind that these 
tenants continued to live in the village from generation to generation cult: 
vating the soil and dealing with the lands in their own right At no time was 
this objected to by the Devasthanam At no tıme did the temple authorities 
interfere with the ryot’s mode of cultivation The burden of proof is on the 
landholder to establish that he has both the melwaram and kudiwaram nght 
(Vide AI R. 1949 PC. 278). It cannot therefore be said that merely because 
the Devasthanam has been described’ as Ekabogam Mırasdar ın some of the 
Muchilikas executed by the ryots, ıt possesses kudiwaram interest also. A mere 
recital ın a document that a person was Ekabogam Mırasdar would not neces- 
sarily show that he was the owner of the entire kudıwaram ın the village at the 
time of a shrotriem grant. The tenants under a Mirasi tenure enjoy the nght 
of cultivating the soil by prescription and their ancestors having done so for 
generation, they cannot be evicted from the lands at the will of the mırasdar. 
As the tenants continued to occupy the lands uninterruptedly, they became the 
legal proprietors and according to the practice of the country, they became 
the owners by length of occupancy, and retained possession of the land and 
enjoyed its produce It ıs no doubt true that the tenants did not demand 
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patta nor exchanged patta with the temple authorities But merely obtaining 
patta ın the sole name of the Devesthanam would not, by itself, determine the 
character of the tenure 


In view of the complexity of the Mirasi rights, in view of the doubtful rights 
of the Mirasdar and the tenants, ın v ew of the liberalised legislation conferring 
benefits on the occupants of the soil, and in wew of the continuous ard un- 
interrupted possession by the tenants of the land, the Miras: tenure bas to be 
interpreted according to the present state of affairs and according to the present 
day needs of the society In vicw of this ıt must be held that the tenants of 
the Baburayampettaı village had the occupancy rights ın the village lands 
The Government should therefore recognıse the kudiwaram rights of the tenants 
in the village and collect the land revenue from them and also grant mohını 
allowance to the Devasthanam 


Petitions under Article 226 of the Constitut‘on of India, praying that in the 
circumstances stated therein, and in the affidavits filed ın each petitions, the 
High Court will be pleased to issue writs of certiorar: calling for the records in 
E A.T AS Nos 3 of 1961 and 4 of 1961 on the file of the Estates Abol+tion 
Tribunal, Chingleput and quash the order dated the 31st day of August, 1964 and 
made therein 


M S Venkatarama Ayyar, for V. Krishnan and P Veeraraghavan, for Petitroner, ın 
each of the petitions. 


Assistant Government Pleader on behalf of the 2nd Respondent, in each of 
the petitions, and V. Vedantacharı and T Rangaswamı Ayyangar, for 3rd Respon- 
dent in each of the petitions. 


The Court made the following 


ORDER —Some of the ryots of Baburayampettaı village in Maduranthakam 
Taluk, Chingleput District, have filed these petitions to quash the order dated gist 
August, 1964, of the Estates Abolition Tribunal (District Judge) Chingleput, decla- 
ring that the lands, for which the respondent-Devasthanam has claimed patta, 
are the private lands of the Devasthanam 


Ever since the village of Baburayampettaı was declared an Inam Estate under 
Madras Act XXVI of 1948, there has been regular litigation between the ryots 
of the Village and the Devasthanam The Devasthanam has been contending that 
ıt possessed the Melwaram and the Kudiwaram rights in the lands and that the 
village was not an Inam Estate In 1950, the Inam Settlement Officer, Chittoor, 
declared Baburayampettai as an Inam Estate The sad order was confirmed ın 
appeal by the Estates Abolition Tribunal, Madurai, holding that there was no 
proof that the grant was of both the warams in the village or that the grantee 
possessed Kudiwaram rights of ıts own at the time of the grant. 


The respondent-Devasthanam started a second set of proceedings with an 
application under section 15 of the Abolition Act for the grant of ryotwari patta 
claiming the lands as the private lands of the Devasthanam In that petition, the 
tenants including the petitioners raıed an objection that they had occupancy 
rights in the lands and that they had been ın occupation of the lards frcm gene- 
ration to generation with proprietary rights The temple euthort cs, on the 
other hand, asserted that they were receiving rent from the tenants, that the 
revenue records would show that the temple was the pattadar, and that the ryots 
had executed muchilikas to the Devasthanam as Ekabogam murasdar. The 
Assistant Settlement Officer granted patta to the Devasthanam holding that the 
lands were the private lands of the temple The tenants filed an appeal to the 
Estate Abolition Tribunal, Vellore The Tribunal was of the view that the 
Assistant Settlement Officer had not stated how he considered the lands to be private 
lands, z.e., whether the lands were private lands such as Khambattam, Khas etc. 
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as defined in section 3 (10) (4) (1) of the Estates Land Act or whether they fell 
under the other types referred to in the section On that view, the Tribunal 
remanded the matter to the file of the Assistant Settlement Officer to examine, 
the question afresh ın the light of documentary evidence, 


When the matter went back to the Assistant Settlement Officer, Chingleput 
he went through the evidence adduced before him He found that the total extent 
of the village was about 600 acres and 450 acres Were cultivated, that the temple 
never cultivated the lands, that the ryots cultivated the lands, that the Devasthanam 
had no kudı nght, that the ryots constructed about 60 wells and that the Devas- 
thanam never put up any well He also fovnd that the Devasthanam never paid 
any money after the estate was taken over by Government and that the evidence 
showed that the collection was made only fiom the ryots In the end, he dismissed 
the claim of the Devasthanam for grant of ryotwarı patta. The Devasthanam 
preferred an appeal to the Estates Abolition Tribunal, Chingleput. The Tribunal 
once again remitted the matter to the file of the Assistant Settlement Officer to 
study the history and nature of the lands ın the village and then to decide whether 
patta should be granted to the temple on proof of possession and cultivation or 
kai compensation should be paid for the items of lands taken over by the 

tate 


The matter thus came back to the file of the Assistant Settlement Officer, for 
a third time The Assistant Settlement Officer traced the history of the village 
origin of the tenure and classified the lands into four schedules He then granted 
patta to the Devasthanam ın respect of the lands in the D Schedule, and disallowed 
the claim of the temple ın regard to the lands ın A, B and C Schedules. The persis- 
tent Devasthanam filed an appeal to the Estates Abolition Tribunal, Chingleput 
and equally the tenacious tenants also filed a counter-appeal questioning the grant 
of patta to the Devasthanam ın respect of the lands in the D Schedule The 
Tribunal noticed that from the earliest times the lands had been treated as the 
private lands of the Devasthanam, that the temple had been shown as the sole 
pattadar, that some lands had been let out on waram basis and dry lands on cash- 
rent basis, that there was only one patta for all the lands ın the village which stood 
in the name of the temple and that the rent reduction notification was to the effect 
that there were no ryoti lands ın the village The Tribunal also observed that the 
Paimash Register showed that the Devasthanam was the Ekaboga Mırasdar, that 
the tenants did not possess any occupancy rights as shown by their conduct and 
admission and that the temple was therefore entitled to succeed The Devastharam 
was granted patta for all the Jands claimed by it 


These petitions are filed by the tenants to quash the order of the Tribunal 


The character of the tenure ıs shrouded in mystery It ıs, therefore 
necessary to trace the history of the village lands, the character of the tenure and 
‘the source of the respective rights of the Devasthanam and the tenants to the lands 
ın detail. There ıs in the records a report dated 23rd January, 1834, filed by a 
trustee of Baburayampettaı Devasthanam, ın response to an order of the then 
Collector of Chingleput directing hım to show how he became entitled to the 
office of trustee of the aforesaid Devastharam In that report, the history of 
the village 1s graphically described About 300 years ago, one Krıshnajı Pandit 
came from the northern country to the Arcot Suba, gained the favour of the 
then Nawab of that place and got himself appointed as his Dewan. A son was 
born to hım He was named Babi Rao He was a precocious child It is 
said in that report that God appeared before the child in a dream and told him 
that a temple should be built One day, as he was going along a thick forest 
where wild animals live, he had a good omen, and he understood that the temple 

“should be built ın that very place. He took steps immediately to rehabilitate 
the place He brought a number of people, cleared the forest, formed streets and 
constructed the temple ın the muddle. He got the idols of the Mulavar and Utsavar 
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cast separately for Sıva and Vishnu, ard named the place Dakshina Chinna Kanchi 

He received much assistance from the then Nawab and got the village ass gred as 
rent-fee Shrotriem for the deity of Sri V jayavaradarajaswami. Subsequently, the 
temple went into a bad state of affairs on account of the invasion by Mohammadan 
rulers Thereafter, with the help of the income from the Shrotrwm and supple- 
mented by the money of the then trustee, the affairs of the temple were conducted. 
According to the report, the East India Company also recognised the management 
of the temple by the members of Krıshnajı Pandit’s family 


In the Inam Extract, these lands are decrined as Devadayam for the support 
of Sri Vijayavaradarajaswanu, and Jodi or Shrotriem kıst ıs ment'oned as 
Rs. 136-8-o The original grantee 1s described as Sri V Jayavaradarajaswami.. 
The grant ıs stated to be permanent so long as the Pagoda 1s maıntatned 


ı It ıs clear from the above account given ın the report that the place was 
originally a thick forest infested with wild anımals At the instance of the original 
founder, the villagers cleared the forest, settled in the village and brought the lands 
under cultivation It ıs true that the original founder of the temple was mainly 
responsible or instrumental for bringing all the lands under cultivation The 
ryots of the village executed muchılikas ın favour of the temple Devasthanam agree- 
ing to deliver melwaram grain rent The cultivation muchilikas executed by the 
ryots describe the Devasthanam as Ekabhoga Mırasdar of Sr: V jayavaradaraja- 
swam. After the coming into force of the Estates Land Act, the ryots began 
to assert that they have occupancy rights ın the lands The Devasthanam was 
shrewd enough to take muchilikas with a term that the temple would take posses- 
sion of the lands after the expiry of the lease Nonetheless, the tenants continued 
in possession of the lands from generation to generation, making smprovements to 
the lands and constructing wells The lands were dealt with as 1f they were their 
own lands. ‘There was partition of the lands between the members of the families 
of the ryots; mortgages were effected in times of need; gifts were made by testa- 
mentary disposition to their kith and kin, and thus the lands continued to be in 
their possession. Whenever there were mısunderstandıngs and disagreements 
between the Devasthanam and the tenants, they resorted to lıtıgat:on making a 
trial of their strength, the ryots asserting that they have occupancy rights and the 
Devasthanam asserting that the lands are the private lands of the temple In 
one of the earliest litigations ın the year 1917, the District Muns'f held that the 
tenants had let in no evidence which would show that the grantee had not the 
kudiwaram at the time of the grant (the burden of proof was then on the tenants), 
and that the village was not an estate to which the Estates Land Act would apply. 
In spite of this litigation, the tenants continued ın possession of the lands asserting 
their rights, till the Abolition Act came into force. 


When the Estate was taken over by the State under the Abolition Act, once 
again trouble started between the Devasthanam and the ryots, the former contend- 
ing that it had both the warams and the latter contending that they had occupancy 
rights. Though the Devasthanam attempted to get a declaration from the revenue 
authorities that the village was not an Inam estate, the Devasthanam failed ın its 
attempt. The Inam Settlement Officer declared the village of Baburayampettaı 
to be Inam estate under Madras Act XXVI of 1948. On appeal by the Devas- 
thanam, the Estates Abolition Tribunal of Madurai, confirming the finding of the 
Settlement Officer, held that there was no proof that the grant was of both the 
warams in the village or that the grantee (temple) possessed kudivaram rights of 
its own at the time of the grant 


Learned Counsel for the petitioners contends that once the Tribunal gave a 
finding that the temple did not possess both the warams and when the temple had 
failed to establish that 1t possessed kudiwaram right at the time of the grant, it 
cannot be allowed to once again reopen the question namely that it has kudiwaram 
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tights by asserting that the lands are the private lands of the Temple. To support 
his proposition of law, he drew my attention to Deska Gharyulu v. State of Andhra 
Pradesh, where ıt was held that the determination by the Settlement Officer of 
the question whether the “ınam village ’ was an inam estate was within his exclusive 
jurisdiction and ın regard to ıt the jurisdiction of the cıvıl Courts wes clearly barred. 
It is trie that the temple authorities carnot agitate that the lards are not in the 
inam estate. As far as the question whether the village 1s an mam estate or not, 
it has been finally settled by a heirarchy of authorities that it is an ınam estate. 
But for the respondent-Devasthanam ıt ıs claimed that even in an nam estate the 
temple can own private lands, and thats why the Devasthanam filed an application 
under section 15 of the Abolition Act. Section 15 of that Act says’ 


© The Settlement Officer shall examine the nature and history of all lands m 
respect of which the landholder claims ryotwarı patta under sections 12, 13 or 


14, as the case may be, and decide in respect of which lands the claim should be 
allowed... ..” 


The landholder may possess private land ın an estate within the meaning of section 3 
(10) (b) of Estates Land Act, or stood recorded as private land ın 2 record prepared 
under the provisions of Chapter XI or Chapter XII or the said Act Therefore 
we cannot say that the temple has no right to file an application for grant of ryotwari 
patta, 


The question that arose before the Settlement Officer was whether the temple 
established that it had got private lands ın the Baburayanpettaı vilage It ıs, 
therefore, necessary to determine whether the temple has private lands in the village 
Srı M S Venkatarama Iyer for the petitioners contends that the Devasthanam 
has not satisfied the tests laid down ın Parzaman v. 4 S. Amman Kovl®, and that the 
petitioners have shown that they and their predecessors have been ın continuous 
Possession of thé lands in the village from generation to generation from as early as 
1686. It is true that they have been executing machilikas from 1890 onwards in 
favour of the temple, and even after the Estates Land Act came into force. But, 
according to learned Counsel for the petitioners, that would not by itself 
determine that the petitioners have lost their Occupancy rights in the lands 


In regard to the burden of proof of establishing the occupancy rights, formerly 
there was a controversy whether it was on the tenants or on the landholder Now 
the matter has been set at rest by the Judicial Committee in Lakshmanna v Venkates- 
warulu’, where ıt ıs observed that Courts have to find out whether the Inamdar 
has proprietary interest ın the land from the whole cucumstances relating to the 
holding, such as the terms of the grant when the deed ıs available, long Possession, 
the course of dealing between the Inamdar and the tenant, dealings with the land 
‘by the tenant, and that the burden ıs on the lardholder to make out a right to evict 
the tenant by proving that the grant included both the melvaram and the kudiwaram 
interests or that the tenants were let into possession by the Inamdar under a termi- 
nable lease and not on the tenants to prove their occupancy rights Tt ıs also 
observed that the dealings with the property by the tenants by sales or mortgages, 
if proved, will be indicative of the existence of kudıwaram interest ın them, that 
from the absence of such dealings no inference can be drawn in support of the claim 
of the Inamdar to eject the tenants, and that in estimating the valve of the stıpula- 
tions and arimıssıons made by the tenants ın the written muchılıkas executed by 
them, the Court cannot neglect the consideration that a ryot, so long as he is not 
evicted, might be prepared to sign anything This principle has been followed by 
their Lordships of the Supreme Court ın Sunkavillt Surama v Gok Sathırdu8, where 
ıt 1s observed that the Zamındars were accustomed to take machilikas or other 
——————— 
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wuitings from their ryots admitting, notwithstanding the true nature of rights, thay 
their tenure was restricted and that such a covenant was, by itself, not sv ffic-ent to 
justify the inference that the ryots tenure was precarious Therefore the mere 
execution of muchilikas by the terants ın the instant case would not, by itself 
establish that the landholder has got both the melwaram and kudiwaram nights. 
But what learned Counsel for the Devasthanam contends is that the tenure 1s in 
the nature of Mirası tenure, that the grant was mace to Sri Vijaya Varadarajaswamı 
of both the melwaram and kudiwaram interests and that the tenants a 


re only 
cultıvators under the Mırası tenure 


The rights of the Mırasdar in the law of tenure is one of the most complex 
mingled and mixed ın the rights between the Mırasdar and the tenant. The 
meaning of Mıras, as given ın the Replies to Seventeen Questions proposed by the 
Government of Fort St George relating to Mırası right, 1s that itis a general term 
to designate a variety ofrıghts, differing ın nature and degree, but all more or less 
connected with the proprietary possession, or usufruct, of the soul, or of its produce. 
Manyams, lands free of tax, and merezs cess at various rates, received ın kind from 
the general produce and other privileges of the various commumities are called 
miras. The right of the permanent cultivator to the hereditary usvfrvet of the 
land ıs called mras. So also ıs the nght of the Sircar share of the produce of lend 
held by special grant under the various denominations of Servamanyam 
Ardhamanyam, shrotriam and so on In Chingleput and Arcot Districts the 
proprietory Mırasdars hold a certain extent of land free of all assessment and are 
entitled to receive cess under the various deromınatıons from the gross produce 
of all taxable lands, and tunduvaram, a portion of the produce, or Swam begam 
the landlord’s right, from all land cultivated by Payacaris, or persons not Mırasıdars, 
They are otherwise called fixed cultivators They may be called tenants-at-will 
or tenants under special agreement. The tenants hold the property not absolutely. 
Still they possess the power of sale of cultivable land Mirası inbabitants have 
the right to cultivate the sol The administrators, collectors and revenue cffcers 
hold diametrically opposite views in regard to the mghts cf the tenants in the 
Mırası tenure 


In ore of the earliest cases on the subject, Chinnan v Kondam Naidu, a Division 
Bench of this Court had to deal with the Mirası tenure in the very same district 
of Chingleput, wherefrcm the present case has arisen The Berch observed that 
a Payakarı by continued residence ın the village and cultivation of the same lands 
for three generations acquired a permanent rıght of occupancy In the 
same dec.s:on, Sadasıva Atyar, J (One of the learned Judges constituting the 
Division Bench) observed: 


“Tt seems to me now that a person cannot be held to own the Kudıwarem 
right ın its true and complete sense unless he has also got the power of al-enation 
of his right of occupancy and unless he does not acknowledge h mself to be 
merely the tenant of a person really owning the Kudıvaram r.ght.” 


In the present case, several instances have been brought to my notice when these 
fixed cultivators have dealt with the lands independently ın their own r, ght by way, 
of mortgage, gift and sale 


Learned Counsel for the petitioners further contends that the Inam title deed 
shows the nature of the grant in the village 1s Devadayam and the grant ıs to be 
permanent so long as the Pagoda ıs maıtared The word ‘shrotriam’ would 
indicate that the ıevenue from the land would go to mainta n the temple But 
it would mean that there should be a grant of the land itself To support his 
proposition, he cited Seethayya v Subramanıa Somayazvlu®, where Privy Council 
has observed thus 
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“ Shrotrıam, according to Wilson’s Glossary, means a grant of lands or a 
village held at favourable rate, formerly as assignment of land or revenue to 
a Brahmin learned ın the Vedas, but latterly applied to similar assignments to 
native servants of Government C.vil or Military, and both Hindus and 
Muhamadans, as a reward for past services A Srotriam grant gives no right 


over the [ards and the grantee cannot interfere w.th the occupants as long as they 
pay the established rents ” 


It was held in that case that the grant in quest on was a grant of the melwaram 
only. It was also hela on the terms of the grant that it could only mean revenue. 
In the present case, as I said, the purpose of the grant 1s stated to Devadayam, and 
Jodi or Shrotriam kıst 1s given as Rs 136-8-o This gives me the impression that 
the grant consists of melwaram only If we take the circumstances under which 
the Inam was granted, ıt ıs very clear that the original founder brought these villagers 
or tenants to clear the forest, recla m the land and to settle down there and culti- 
vate the lands These persons have been in continuous possession of the lands, 
though the founder of the temple got the village assigned in favour of Sri V jaya 
Varadaraja Swami. These tenants were the first tillers of the soil in the village. 
Tt is true that the founder of the temple was instrumental in bringing these tenants 
for the purpose of tilling the soul ether before or after constructing the temple and 
was also instrumental in getting the lands assigned ir the name of the temple. 
But it does not mean that the temple has got both the melwaram and kud waram. 
Further the lands are situate in Chingleput district and the tenure 1s what 1s called 
the Mırası tenure which ıs always a compl.cated and contested one, It has given 
rise to doubtful rights in the Mırasdar and the tenants as well There is one 
factor, however, which has to be borne in mind that these tenants continued to 
live in the village from generation to generation, cultivating the soil and dealin 

with the lands in their own right At no t'me was this objected to by the Devas- 
thanam. At no time did the temple authorities interfere with the ryots’ mode of 
cultivation. The Devasthanam was only concerned with executing muchıl;kas, 
getting favourable rent But they never took effective steps to establish their 
kudiwaram right ın the lands No doubt the Devasthanam filec suits against the 
tenants, but they were for recovery of arrears of rent and for ev.ction It was more 
or less a trial of their strength On those occasions, on the law as ıt stood then, 
the burden of proof was on the tenants to show that they had kudiwaram interest. 
But now the law has changed, and it ıs the duty of the landholdder to establish 
that he has both the melwaram and kud waram rights It cannot, therefore, be 
said that merely because the respordent-Devasthanam has been described as 
Ekabogham Mhrasdar ın some of the Muchılıkas, ıt possesses kudıwaram interest 
also. A mere recital in a document that a person was 2 Ekabogam m'rasdar would 
not necessarily show that he was the owner of the entire kud waram ın the village 
at the time of a shrotriam grant The tenants under a Mirası tenure enjoy the 
right of cultivating the soil by prescription, and their ancestors having done so for 
generations, they cannot he evicted from the lands at the will of the M rasdar. 
‘They cannot be compelled to relinquish their lands at the command of the Mrrasdar. 
They may have no right ın the substance of the soil, but they have a right to use 
the soil and to cultivate it They are only liable to pay a share of the produce 
from and out of the land in their possession The terants under a M.rasi tenure 
are very near ın situation to tenants of an Estate, who are given the preference of 
cultivation The tenants who were brought ın to clear the jungle land also settled 
down permanently, and the tenants continued to live where their fathers and fore- 
fathers lived and died before them, by succeeding to their rights and privileges 
which constituted their estate of which they could not be deprived As the tenants 
continued to occupy the lands unınterruptediy, they became the legal proprietors, 
and according to the practice of the country, they became the owners by length 
of occupancy, and retained possession of the land and enjoyedits produce It would 
be necessary here to repeat that the founder of the temple was reither an agricul- 
turist nor a cultivator He only spotted the spot by divine intuition and built 
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a temple clearirg the forest. Because the temple was put up there, he colonised 
the place. The people who came to clear the forest recla med the land and settled 
down there and began to cult.vate il. It 1s true that the founder got the lands 
assigred to the temple as Devadayam grant, and asked the tenants to pay shrotriam 
fees The temple was being managed from the income from the lands But ıt 1s 
not clear whether the Devasthanam, at the t me of the grant, possessed any 
kud -waram interest. The vıllagers were already inducted into the lands, at the 
tıme that grant was made They have been ın possession of the soil and actually 
cultivating ıt They are the persons who must have the kui waram rights in the 
lands The basis of the mırası tenure ıs stated to be that cultivated land is the 
property of the man who cuts away the wood or the first who cleared and tilled ıt 
(See Varadappan v. State of Madras1_ Even the founder of the temple was only obsessed 
-with the idea of building a temple and wanted to make permanent arrangements 
for maintaining ıt It was only with that view he got the lands assıgned to the 
temple. Its no doubt true that the tenants did not demand patta nor exchanged 
patta with the temple authorities, According to learned Counsel for the Devastha- 
nam the temple was the sole pattadar. But merely obtaining patta ın the sole 
name of the Devasthanam would not, by itself, determine the character of the 
tenure. The system of Mırası tenure in Chingleput District 1s an obscure, obsolete 
and archaic one. In view of the complexity of the Mirası rights, in view of the 
doubtful rights of the Mirasdar and the tenants, ın view of the lrberalised legislation 
conferring benefits on the occupants of the soul, and ın view of the continuous and 
unınterrupted possession by the tenants of the land, I am of the opinion that the 
Mırası tenure has to be interpreted according to the present state of affairs and 
according to the present day needs of the Society. In v:ew of the above conside- 
rations, I think that the tenants do have occupancy rights ın the land I am, 
therefore, of the further opinion that the Government should recognise the 
“kudıwaram rights of the tenants ın the village and collect the land revenve from 
them and also grant molin allowance to the Devasthanam The reason why the 
tenants did not rush to revenue authorit es to obtain patta might probably be due 
to the fact that they were asserting their occupancy rights in the proceedings imtiated 
by the Devasthanam for grant of ryotwarı patta, which purposeless and wasteful 
litigation lasted for nearly two decades. It ıs high time that Government should 
interfere, so as to set at rest the respective rights of the Devasthanam and the 
‘tenants ın Baburayampettai village 


For the aforesaid reasons, the writ petitions are allowed but with no costs. 
V.K. — Petitions allowed 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT .—MR. Justice M. NATESAN 
“The State of Madras by the Collector of Thanjavur Petitione; * 





a. 
Ramanatha Rao and another .. Respondents 


Court-fees Act (VIL of 1870), section 1 1—Applecation for the ascertaanment of future mesne 
profits under Order 20, rule 12, Cıvıl Procedure Code, and final decree thereon—Final 
decree with the direction for payment of Court-fee within time spectfied—Dismissal of the 
petition for non-compliance Final decree on later applications with the direction for 
payment of Court-fee before executing the decree—Prior order dismissing the application 
for final decree, uf has become final 


‘Civil Procedure Code (V of 1908), sectton 115—Powers of the High Court under—Substan- 
hal justice done by the Court below—Interference—If warranted. 





The pla ntiff (first respondent) applied in the trial Court for ascertainment of 
future mesne profits from the date of the sutt til delivery of possession under 
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Order 20, rule 12, C.vil Procedure Code, and for a final decree for the profits 
as ascertained. The Sub-Court gave the plaintiff a final decree ın the sum 
claimed by him. But the Court directed that the Court-fee should be paid ın 
two weeks Despite the contention on behalf of the plaintiff, that he cannot be 
called upon to pay Court-fee at that stage and he may pay the Court-fee when 
seeking to execute the decree, the Court dismissed the petition for ron-comphance 
with the direction as to payment of Court-fee Later, he came out with two 
applications praying once again for a final decree for the amount of mesne profits 
ascertained offering to pay the Court-fee due and in the alternative he prayed 
for extension of the time originally fixed for payment of Court-fee after excusing 
the delay in paying the same On these applications, the Supordinate Judge 
directed th plaintiff to pay the necessary Court-fee on the amount decreed before 
executing the decree 


Is this order sustainable under section 11 of the old Court-fees Act ? 


Held that, no jurisdiction 1s given to the Court under section 11 of the old 
Court-fees Act to call for Court-fee on future mesne profits before passing of the 
final decree, nor 1s 1t empowered to dismiss an application for ascertainment 
of future mesne profits and for a decree thereon for non-payment of Court-fee 
within the time fixed The point in Order 20, rule 12, clause (3) which applies 
in this case does not even require an application for the purpose The original 
order providing t me for payment of Court-fee was an unnecessary direction and 
incorrect condition that canrot be and should not be given effect to. The 
order of dısm'ssal for non-payment of Court-fee was merely a statistical closure 
and there has been no final refusal of any substantial relief to the plaintiff on 
the earlier occasion to preclude him from claiming a fina] decree now 


If need be, the applications could be dealt with as one for review of the earlier 
order and on review further proceeded with. No question of bar of res judicata 
o. any analogous principle can arise ın this case 


The powers of this Court under section 115, Civil Procedure Code, are intended 
to subserve and not to defeat the ends of justice. When substantial justice has 
been done by the Court below, this Court will not interfere in revision notwith- 
standing that the reasons given by the Court below for the unpugned order are 
not Correct. Interference would be warranted only if injustice or hardship would. 
result from failure to interfere. 


Petitions under section 115 of Act V of 1908 praying the High Court to revise 
the order of the Sub-Court, Mayuram, in I A Nos 213 and 214 of 1964 in OS. 
No 47 of 1949 


The Additional Government Pleader, for Petitioner 
PS Kuppuswamy, for Respondents 
The Court delivered the following 


Jupoment —These revisions ought not to have been preferred by the State. 
Clearly the liability of the State 1s undisputed and without further demand the 
moneys could properly have been brought into Court for payment out to the peti- 
toner. The State wants to defeat the claim on wholly unsubstantial and technical 
grounds that do not in the least touch the merits of the case The Ilcwer Court 
has done the best to avoid manifest injustice, and got round a patently erroneous 
earlier order wholly devoid of jurisdiction But the State has chosen to challenge 
the correctness of the lower Court’s action So, I shall deal with the case on its 
merits 


Ramanatha Rao, the first respondent herein, the plaintiff in the suit, out of 
which these proceedings arise, filed a suit for recovery of possession of the suit 
properties and for mesne profits from the date of the institution of the suit The 
Government had started escheat proceedings against the properties, which had 
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been left by one Jagannathan and proceeded ın the view that he left no heirs 

Ramanatha Rao instituted the suit contending that himself and his brother, the 
second respondent in these proceedings, were heirs of the said Jagannadhan entitled 
to the properties. The plaintiff succeeded ın this Court in AS. No 523 of 1951 
having lost in the trial Court A decree for possession was given with future profits 
from the date of suit. The State’s Letters Patent Appeal No 26 of 1956 was 
dismissed on 18th December, 1959. The plaintiff had meanwhile pursuant to, 
the decree of this Court on appeal taken possession of the properties on 18th April, 
1956 After the disposal of the Letters Patent Appeal, by I A. No. 115 of 1962, 
the plaintiff applied ın the trial Court for ascertainment of future mesne profits 
from the date of the suit till delivery of possession under Order 20, rule 12, Civil 
Procedure Code, and for a final decree for the profits as ascertained, The income 
derived by the Government had been deposited by the State in the Treasury and 
there was no dispute as to the correctness of the amount deposited by the State as 
the income from the properties In a partition between the plaintiff and his 
brother, the second respondent herein the plaintiff became entitled to the sum of 
Rs. 12,463-45, as and for his share of the profits and in the circumstances in the 
proceedings under Order 20, rule 12, Civil Procedure Code, on roth September, 
1962, the Sub-Court, Mayuram, gave the plaintiff a final decree ın the sum of 
Rs. 12,463-45 But while passing the decree, the Court added— 


“ The first respondent ıs granted two months’ time to pay this amount The 
petitioner will pay the Court-fee ın two weeks Call on 25th September, 1962” 


The petition was adjourned to 1st October, 1962 for payment of Court-fee 
subsequently On that date, despite the contention on behalf of the plaintiff, 
that he cannot be called upon to pay Court-fee at that stage and that he may pay 
the Court-fee when seeking to execute the decree, the Court dismissed the petition 
for non-compliance with the direction as to payment of Court-fee. The validity 
of the order was not questioned then and later the petitioner came out with the two 
applicationsI A No. 213 of 1964 and I A No 214 of 1964, the orders on which have 
given rise to these revision petitions In these applications the plaintiff prayed 
once again for a final decree for the amount of mesne profits ascertained offering 
to pay the Court-fee due andinthealternative he prayed for extension of the time 
originally fixed for payment of the Court-fee after excusing the delay ın paying the 
same On these applications ıt was contended for the State that the prior order 
in I.A No. 115 of 1962 dismissing the application had become final and the Court 
had no further jurisdiction ın the matter to extend the time and grant a 
further final decree. 


The learned Subordinate Judge examined the provisions of the Code and the 
old Court-fees Act and having regard to the decisions placed before him granted a 
final decree for the amount claimed against the State, directing the plaintiff to pay 
the necessary Court-fee on the amount decreed before executing the decree The 
learned Subordinate Judge took the view thatin view of the dismissal of I.A No 115 
of 1962, no fina! decree has been passed and that in the absence of a final executable 
decree as directed by the preliminary decree, the Court could now pass an executable 
final decree He was of the view that even assuming that the orderin I A No 115 of 
1962 was conclusive and had become final, the present applications could be treated 
as applications for review and for continuation of I A No. 115 of 1962 


There can be no doubt that the Courtin the first instance in I A. No 115 of 1962 
had no jurisdiction to dismiss the application for non-payment of Court-fee The 
applicatior was for determination of future mesne profits accrued pending suit under 
Order 20, rule 12, Civil Procedure Code This Court on appeal had directed the 
ascertainment of the future profits and passing a final decree on such ascertainment 
No Court-fees can be demanded on such an application at the initial stage or before 
the drafting of the decree Section 11 of the old Court-fees Act which governs the 
recovery of Court-fees ın respect of mesne profits ran thus : 
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“İn suits for mesne profits or for immoveable property and mesne profits or for 
an account if the profits of amount decreed are or isin exce‘s of the profits claimed 
or the amount at which the plaintiff valved the relief sought, the decree shall not 
be executed until the difference between the fee actually paid and the fee which 
would have been payable had the suit comprised the whole of the profitsar amount 
so decreed shall have been paid to the proper officer Where a decree directs 
an enquiry as to mesne profits which have accrued on the property during a period 
prior to the institution of the suit, 1f the profits ascertained on such enquiry exceed 
the profits claimed, no final decree shall be passed tıll the difference between the 
fee actually paid and the fee which would have been payable had the sut com- 
prised the whole of the profits so ascertained ıs paid If the additional fee 1s rot 
paid within such time as the Court shall fix, the claim for the excess shall be dis- 
mussed, unless the Court, for sufficient cause, extends the time for payment. 
Where a decree directs an enquiry as to mesne profits from the institution of the 
suit, and a final decree ıs passed ın accordance with the result of such enquiry, the 
decree shall not be executed until such fee 1s paid as would have been payable 
on the amount claimed ın execution if a separate suit had been instituted therefor ” 


In this provision for realisation of Court-fee on mesne profits paragraphs 1 and 
3 alone relate to profits accrued after the suit In relation to future profits, the 
embargo ıs against the execution of the decree until the Court-fee due on the future 
profits as ascertained 1s paid, It1s only in cases, where an enquiry has been direct- 
ed into past mesne profits, that 1s profits accrued prior to the institution of the suit, 
‘we find provision for demanding Court-fee before the passing of the final decree 
In such cases, no final decree shall be passed till the difference between the fee actv- 
ally paid for past profits and the fee which would have been payable had the suit 
comprised the whole of the profits ascertained 1s paid In such cases, the Court 
shall fix a time for payment of the additional Court-fee. Ifthe additional Court-fee 
Is not paid, the claim should be dısmıssed, unless the Court for sufficient cause, 
extends the tıme for payment No jurisdictionis given to the Court to call for Court- 
fee on future mesne profits before passing of the final decree, nor 1s 1t empowered to 
dismiss an application for ascertainment of future mesne profits and for a decree 
thereon for non-payment of Court-fee within the time fixed The point in Order 
20, rule 12, clause (3) which applies ın this case does not even require an applıca- 
tion for the purpose 


In Kunjammal v. Krishna Chethar1, with reference to the claim for profits, the Cecree 
Provided that the Court-fee should be paid within a week from the date of the decree. 
It was a decree falling under section 11, para 1 of the Court-fees Act regarding a 
‘claim for past and future profits The Division Bench of this Court observed : 


i .under this paragraph (section 11, para 1) the only penalty for 
non-payment of Court-fee 1s that the decree could not be executed until thev are 
paid It will be noticed that this paragraph does not contemplate the Court 
fixing any time within which the Court-fee has to be pad There 1s no need for 
it inasmuch as the plaintiff could not execute the decree unless he paid the Court- 
fees. In this case, the decree ın providing that the Court-fee should be paid 
within one week, went in our opinion beyond whatıs permitted under section 
II, para 1”, 


This Court observed that the clause ın the decree requiring the plaintiff to pay 
Court-fee within a week of the decree cannot be construed as involving a decision 
that the suit should stand dismissed if the Courtf-fee was not paid. 


The earlier decision of this Court in Persanna Chetta v. Nagappa Mudalı?, was re- 
ferred to. In that decision with reference to future profits ascertained a date 
‘was fixed by the decree for payment of the Court-fee and the Court-fee was not 
paid within the tıme provided In such circumstances this Court said * 
e See Ye gh Çk en ds See a 
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“The real question 1s whether the direction regarding payment of Court-fee 
set forth ın the concluding part of the decree forms any part ot the decree £0 as to 
necessitate the amendment of the decree before the time limited can be extended. 
We are of opinion that the words 1n question do not form any part of the decree 


and that no amendment of the decree 1s necessary to erable the Court to extend 
the tıme.” 


In Vishoo Ditti v. Ramashri1, the Judicaial Cemmittee observed : 


“ The words ‘if the additional fee ıs not paid... ....tHe suit shall be dis- 
mussed ? can apply only to cases falling within the seccr.d paragraph ofsecticn 11. 
Therefore, the lower Court had no jurisdiction to make the order dumissing 
the plaintiff’s suit (if it falls under paragraph 1, of section 3)” 


As pointed outin In re Kantheswaram Ekanathalingaswami Koil through its Trustee 
Venantyagam®, the point to note with reference tosection 11 of the Court-fees Act 
18 and it 1s, an important point, that ın respect of future mesne profits no portion of 
the Gourt-fee ıs payable before the final decree ıs passed, and even then, if the plain- 
tiff does not seek to execute the decree, which he has invited the Court to pass in his 
favour, he may altogether escape the payment of the Court-fee. If despite the final 
decree, the decree should be satisfiea out of Court without the need for execution 
no Court-fee can be levied : the parties may avoid paying the Court-tee. 


It is rather surprising that when the law 1s so clear and well-established, a 
Court should have on 5th October, 1962 dismissed an application for passing of a 
final decree for profits pendente lite when the profits had been ascertair.cd ard the 
quantum was beyond dispute, on the simple ground that Curt-fee as directca by the 
Court had not been paid within the time fixed. This order was passed notwith- 
stand.ng the contentions on behalf of the plaintiff that no Court-fce need be paid. 
under the old Act and that he need pay Court-fee only at the tıme of the execution. . 
It 1s this order of dismissal that 1s wholly erroneous and clearly beyond jurisdiction 
that ıs sought to be maintained by the State while not otherwise disputing the liabil uly 
for mesne profits. It passed my comprehensive how the State could appropriate 
itself this money it had deposited ın Treasury as representing the income frem pro- 
perty to which ıt was found not entitled A third party would have in such cır- 
cumstances, passed on money to the decree-holder and settled the matter without 
payment of Court-fees I cannot understand a Court dismissing the petition straight- 
away for non-payment of Court-fee if the effect of the order would be to deprive the 


party of what had been decreed No law required the Court to so act ina case 
of this kind. 


The order of the lower Court ın this case could be maintained on one of several 
grounds The original order prov:ding time for payment of Court-fee was an un- 
necessary direction and incorrect conditions that cannot be and should not be given. 
effect to. The condition ın the original order was a surplusage, which if enforced 
with penal consquences would nullify the rights recognised ın 2 manrer wholly 
unwarranted by law. But that ıs what ıs stated to have happened ın this case. 
The question ts, should I construe now the order passed by the learned Subordinate 
Judge dismissing the application as a final rejection of the plaintiffs’ cleim for prefits 
though unwarranted in law, or should I interpret 1tin harmony with law 


The mesne profits had been deposited in the Treasury. There was no dispute 
aboutit At any tıme the money could be transferred by the State to the Court to 
the credit of the surt ın execution The Court had granted time for payment of the 
amount It may be that the learned Subordinate Judge expected that the peti- 
tioner Would apply ın execution for payment out and directed the realisation of the 
Court-fee. It was an iregular order and could have been ignored As pointed 
Out in the case above cited, non-compliance with the direction cannot necessarily 
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lead to the dismissal of the application. Why should I assume that the learned 
Subordinate Judge was unaware of the law, when I can interpret the order of dis- 
mıssal as merely an order adjourning the matter szne die or a closure of the applıca- 
tion for the tıme being. Such orders have been common ın execution proceedings- 
Execution applications, when really closed for statistical purposes were often termed 
as dismissed Such orders have been construed as orders adjourning the petition 
sne de. In Tummaraju v Narasımharayıl, where an application under Order 20, 
rule 12, was stated as dısmıssed by the Court on default of payment of addıtıonal 
batta, Jackson, J., interpreted the order of dısmıssal of the applıcatıon as not such 
dısmıssal as would render that application ınoperatıve and that plaintiff was en- 
titled to proceed upon the original applicat.on This case was no doubt dissented 
from in the decision of the Full Bench ın Rumasubramama Pattar v. Karımbıl Pats®, 
but on a different aspect of the questions raised. Why should one readily assume 
that the Court intended to deprive the plaintiff of the mesne profits which had been 
ascertained and about the realisation of which there could be the least difficulty. 
The proper inference, ın the circumstances, would be that the Court, in view of the 
failure or inability of the plaintiff in not bringing the Court-fee as directed closed 
the proceedings for the time being, that 1s adjourned ıt sene die to be revived, when 
the plaintiff could secure the necessary Court-fee. As stated earlier the order was 
not called for then. But I cannot say that the learned Subordinate Judge intended 
to pass a final order debarring the plaintiff thereafter from claiming the mesne 
profits, which had rightfilly been found to be due to hım. The summary manner 
in which the matter had been treated even after the attention of the Court had 
been drawn to the fact that no Court-fee could be demanded at this stage, inclines 
me to the view thatthe learned Subordinate Judge was not dismissing the application 
in the sense of finally ending the matter once and for all In terms of the direction 
on the appeal, the preliminary decree having directed the ascertainment of the mesne 
profits, the Court was bound to ascertain the mesne profits and pass a final decree. 
Its hands were tied ın this regard and ıt cannot refuse to pass a final decree. No 
final decree had yet been passd and a final dismissal of the proceedings under Order 
20, rule 12, Cıvıl Procedure Code, would go against the prel minary decree. In 
these circumstances, rightly, 1t can be said that the order of dismissal for non-pay- 
ment of Court-fee was merely a statistical closure and that the orginal application 
wherein the mesne profits had already been ascertained, Wes pending in the Court 
when the plaintiff filed the present applications in question, out of which, these 
revisions arise. There has been no final refusal of any substantial relief to the 
plaintiff on the earlier occasion to preclude him from claiming a final decree now. 


Even 1f the original order was the final order, there 1s nothing in law to preclude 
a subsequent application for passing a final decree Reference in this connection 
may be made to the decision of the Full Benchin Ramasubramanza Pattar v. Karımbı! 
Palı?, already referred to, where with reference to the sub-rule of Order 20, rule 12 
as ıt stood before ıts amendment, ıt was said that the application ofthe decreeholder 
for ascertainment of mesne profits when the appellate Court directs such an 
enquiry, is not an application falling under Article 181 of the Limitation Act. 
Order 20, rule 12, sub-rvle (3) as ıt now stands reads thus: 


“ Where an appellate Court directs such an enquiry, ıt may direct the Court 
of first instance to make the enquiry, andin every case the Court of first instance 
may ofits own accord, and shall whenever moved to do so by the decreeholder, 
inquire and pass the final decree ” 


In the present case, ıt ıs the appellate Court that granted the decree for posses- 
sion and directed an enquiry into profits pendente İste and for a final decree in regard 
to the same. In such a case, the Courtıs bound to move on its own accord or when 
moved by the decreeholder As pointed out above, there 1s yet no final decree ın 
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the matter There 1s no provision of law precluding the Court from reconsidering 
the matter and passing a final decree for the mesne profits found accrued. Order 
20, rule 12 (3) does not contemplate any application for the purpose. The Code 
casts the duty on the Court of first instance either of its own accord or whenever 
moved to do so by the decree-holder to enquire and pass the final decree No ques- 
tion of bar of res zudicata or any analogous principle can arıseın this case There was 
no disposal of the matter on the merits Viewed thus also, the applications made 
have been properly entertained by the lower Court In this view 1t 1s unnecessary 
to consider whether a decree or order made by a Court without jurisdiction could 
in the very proceedings at later stages be ignored and treated as nullity or non est 
when it 1s not a case of inherent want of jurisdiction Neither Counsel placed any 
direct authority before me on the question. 


As noticed by the trial Court now, 1f need be the applications could be dealt 
with as one for review of the earlier order and on review further proceeded with 
If 1t were necessary this Court could under section 115, Civil Procedure Code, suo 
motu revise the earlier order of dismissal and regularise the present proceedings 


The present revisions can be disposed of on a less complicated ground also 
The powers of this Court under section 115, Cıvıl Procedure Code, are intended to 
subserve and not to defeat the ends of justice When substantially justice has been 
done by the Court below, this Court will not interfere ın revision notwitkstandirg 
that the reasons given by the Court below for the 1mpugned order are not correct 
The liability of the Government has been established and 1s not disputed The 
defence taken 1s purely technical. In the circumstances, if the discretionary pcwer 
under section 115, Civil Procedure Code, 1s not exercised ıt will be only for per- 
petuating an injustice and approving an illegality It1is not in every case that this 
Court should interfere 1n revision on the ground that an order has been made in an 
irregular or erroneous exercise of jurisdiction Interference wovld be warranted, 
only if injustice or hardship would result from failure to interfere In Kelu Kurup v 
Subramana Aryar1, before Beasley, CJ , the question arose whether the High Court 
is not bound to interferein a revision when. the trial Courthad no jurisdiction to try 
the suit, that ıs where the District Munsıf had wrongly tried an original surt on the 
Small Cause side or conversely had tried a smal] cause suit on the original s de. 
The learned Judge observed that he was satisfied from the cases which have been 
put before him that the majority opinion ın this Court was that the High Court was 
not bound to allow the point under such circumstances to be taken or if ıt ıs allowed 
to be taken, the High Court 1s not bound to interfere ın revision 1f it 1s satisfied that the 
lower Court’s decree was correct. Adopting this principle, on the short ground that 
this Court ıs not boünd to interfere ın every case under section 115, Cıvıl Procedure 
Code, for the reason only that the impugned order 15 not warranted by the law and 
that there 1s jurisdictional defect ın the making of ıt, these revision petitions could 
be disposed of. 


In the result, the revision petitions fail and are dismissed with costs of the 
first respondent ın each case. 


V.M K. Revision Petitions dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MALR/S. 
PRESENT CMR Justice P. RAMAKRISHNAN. 


V.E R.S. Ramaswamy Chettiar .. Petriioner* 
U. 


Assistant Engineer, Highways, Musin, Tıruchırapallı District 
and others . Respondents. 


Estates (Abolition and Conversion into Ryotwarı) Act (XXVI of 1948), sections 18 (4), 18 (6) 
and 21—Petttoner clauming the disputed land as constituting frontage to his house and 
not ds part of the street poromboke—Appellate survey officer upholding his claim, but 
refusing to alter the boundary accordıngiy—V'hat remedy, ıf any, available to the 
petitioner under the Act 


Both the adjacent highways road poromboke and the petitioner’s land formed 
part of an estate village which was taken over by the Government by the appli- 
cation of the Estates Abolition Act XXVI of 1948. The appellate survey 
officer has also given a categorical finding ın his decision that the [and is a 
frontage to the house of the petitioner who contended that the disputed land was 
an appurtenant to his building, and that ıt could never form part of the adjacent 
street poromboke as per state of things on ground. In such circumstances there 
willarise a question for decision under section 18 (6) of the Madras Estates Aboli- 
tion Act. Under section 18 (4), every building other than a building referred 
to ın sub-sections (1), (2) and (3) shall with effect from the notified date vest in 
the person who owned it immediately before that date. 


Section 18 (6) znter dha provided that if any question arises whether any building 
orland falls or does not fall within the scope of sub-sections (1), (2), (3), (4) or (5) 
ıtshall be referred to the Government whose decision shall be final and not lable to 
be questioned in any Court of law. Under the subsequent rules, the power to 
decide this question has been delegated by the Government to the Board of 
Revenue. Inthe above circumstances, if the facts are established as claimed by the 
petitioner that the disputed land 1s an essential part of his building constituting 
its frontage and could never form part of the street poromboke, he will be entitled 
under section 18 (6) of the Estates Abolition Act which he could obtain by an 
application to the Board of Revenue 


Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated ın the affidavit filed therewith the High Court will be pleased 
to issue a writ of certtorarı calling for the recordsin LL GAFB 16/Musiriof Appel- 
late Survey Officer and Officer in charge No II Survey Party, Salem, the third 
respondent and quash the order dated goth April, 1964, made by hım in the said 
appeal confirming the inclusion of the site measuring 7 feet 8 inches by 15 feet 9 
inches of the petitioner’s land in S No. 359/791 as part of S No 384 


M. S. Venkatarama Iyer, for Petitioner. 
J. Kanakaraj, for the Government Pleader, for Respondents 
The Court made the following 


Orper.—The petitioner claims to be the owner of S No. 357/791 ın Thuraryur 
village, adjoining the bazaar road which bears S. No. 384. The predecessor-in- 
title of the petitioner purchased the property ın Court auction and also obtained a 
sale certificate on gth June, 1933 1n execution of a decree on a mortgage. 
The petitioner got the property in a subsequent partition and has been enjoying 
the property ever since. When he wanted to put up a building on the site, a 
dispute was raised as to whether the site was included ın the road poramboke ın 
S. No 384. Thereupon, the petitioner, according to his affidavit, made an applı- 
cation to the Survey Officer, Musırı, under section 10 (1) of the Madras Survey 
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and Boundaries Act, 1923 complaining that the abovement.oned property, which 
was really part of hıs land, had been erroneously ıncluded ın 1927 ın tke survey 
conducted ın that year, without notice to him and that the said survey was wholly 
wrong because ıt included the petitioner’s private property within the boundaries 
of the road poramboke. The Survey Officer took evidence but refused to alter 
the boundary and confirmed the present demarcation “Thereafter, the petitioner 
preferred an appeal to the Appellate Survey Officer, Salam, under section 11 (1) 
of the Survey and Boundaries Act. The said officer heard the appeal and on a 
perusal of the petitioner’s documents came to the conclusion that what was really 
a part of the petitioner’s land had been included in the road porambcke ın the 
survey held in the year 1927 and that at the time of survey it was doubtful if the 
statutory notice under section g (2) of the Survey and Boundaries Act had been 
given to the petitioner, because on a reference made to the Assistant Durector of 
Survey, ıt was ascertained that the records relating to the service of the above 
notice was not available for production. The petitioner contends that sırce he has 
succeeded ın the above manner ın respect of his principal contention before the 
Appellate Survey Officer the latter officer should have thereafter passed appropriate 
orders for altering the boundary ın such a manner that the portion erroreously 
included in the road poramboke ın the 1927 survey should be excluded and included 
ın survey number allotted to the petitioner’s property The zffidavıt of tre peti- 
uoner went on to allege that subsequently the village where in the disputed S. 
Nos. are situate, and which formed part of an estate, was taken over by the Govern- 
ment under the Estates (Abolition and Conversion into Ryotwar1) Act, 1948 (XXVI 
of 1948) and for the purpose of effecting a ryotwarı settlement under that Act, a 
re-survey had been conducted under section 21 of the Estates Abolition Act, that 
at that re-survey, the earlier demarcation of S. No 384 as hıgkways road poram- 
boke was confirmed, The petitioner contends that this ıs illegal and shoulda be set 
aside. It was urged that the re-survey under section 21 of the Estates Abolition 
Act ıs not a general survey under the Survey and Boundaries Act but 1s limited to 
the introduction of the ryotwarı settlement 


In the counter-affidavit filed by the Deputy Director of Survey and Land 
Records on behalf of the respondents ın this writ petition, itis alleged that the 
re-Survey under section 21 of the Madras Act XXVI of 1948 had been effected in 
accordance with the provisions of the Survey and Boundaries Act, 1923, that a 
decision had been given ın that survey that the disputed land formed part of the 
road poramboke, and that the Survey authorities who had been asked to dispose 
of the dispute about the boundary could not ignore that decision given at the time 
of the resurvey under section 21 of the Estates Abolition Act The petitioner, if 
he 1s aggrieved with the decision of the re-survey, can seek his remedies by way of 
a civil suit after the publication of a final notification under section 13 of the Survey 
and Boundaries Act, 1923 


Learned Counsel appealıng for the petitioner has referred me to the orders of 
the Appellate Survey Officer dated goth April, 1964. That officer has referred 
to the documents produced by the petitioner as well as particular of enjcy ment on 
ground, which show that the disputed land constitutes the frontage of the house 
of the petitioner, and cannot be treated as part of the adjacent street poramboke 
as per state on ground and that the present demarcation including ıt ın the adjacent 
street 1s contrary to the state of affairs on ground The officer also refers to a reply 
which he got from the Assistant Director of Survey on a reference made to him that 
the relevant records ın connection with the 1927 survey of estate wre not avail- 
able with him and that therefore ıt was notpossibleto know whether the section 9 
(2) notice was served on the owners or not The officer observed that regarding 
the conclusiveness of the boundaries as per the earl er survey, the benefit of the 
doubt should go to the petitioner. After giving his opinion in this manner the 
Appellate Survey Officer however refused to alter the boundary because in his 
view he could not do ıt on account of the fact that ‘ the executive machinery created 


II] RAMASWAMY CHETTIAR 7. ASST. ENG. HIGHWAYS, MUSIRI (Remtkrisknan, 7). 173 


under the Estate Abolition Act has considered that the suit land forms part of 
the adjzcent h ghways road poramboke * Therefore he dismissed the appeal. 


Tne p2titioner has come to this Court aggrieved by the above order and seeks 
for the issue of a weit of sertzorarz under sect on 226 of the Constitution quashing the 
above orders of the Appellate Survey Officer. Mi. M. S. Venkatar.ma Ayyar, 
learned Counsel for the petitioner, stated that having given his conclusion on the 
facts in the above manner ın favour of the petitioner and having stated that the 
earlier survey would not bind him, the Appellate Survey Officer ought to have 
given the appropr.ate rel ef under section 11 of the Survey and Boundaries Act 
and that ıt was improper for him to decline to make such an order on the ground 
that the executive authority under the Estate Abolition Act had arrived at a contrary 
decision. Learned Counsel also referred to the decision of Ramachandra Ayyar, J. in 
State of Madras v. Karuppiah Ambalam+ In that judgment the learned Judge observed 
that when a village 1s taken over by the Government under the provisions of the 
Estates Abolition Act and for the purpose of making a ryotwarı settlement, survey 
ıs undertaken under section 21 of the Act, ıt does not mean that the entire provisions 
of the Sarvey and Boundaries Act get incorporated in the Madras Act XXVI of 
1948, and that such of the provisions of the Survey and Boundaries Act which are 
inconsistent with or unnecessary for the working out ofthe provisions of the Estates 
Abolition Act cannot be attracted ın cases of survey held under the latter Act 
The learned Judge proceeded to hold that in respect oflands ın a village taken over 
by the Government under the Abolition Act, there 1s no ownership of any private 
individual till that person obtains ryotwarı patta from the Government and that 
in such cases section 14 of the Survey and Boundaries Act cannot apply as the con- 
cerned party could not be held to be a person aggrieved as he had no title to the 
property before he was granted a ryotwarı patta. 


I must observe that in the counter-affidavit filed by the Deputy Director of 
Survey ın the present case, there 1s an averment that the survey under section 21 of 
the Estates Abolition Act had been effected in accordance with the provisions of 
Survey and Boundaries Act and that the petitioner could seek his remedy by a 
civil suit, after publication of a final notification under section 13 of the Survey 
and Boundaries Act, under section 14. If thisposition represents the true state of 
affairs, so far as the estate ın the present case ıs concerned, ıt may be proper to hold 
that the decision above cited that section 14 of the Survey and Boundaries Act will 
not apply to a case of re-survey of estates under section 21 of the Estates Abolition 
Act may not apply to the circumstances ofthis case. However, ıt appears to me 
that for the purpose of the present writ petition it 1s not necessary to examune further 
the above question as to whether the petitioner has a remedy by way of suit, for 


the following reasons. 


It 1s common ground that both the adjacent highways road poramboke and 
the petutioner’s land formed part of an estate village which was taken over by the 
Government by the application of the Estates Abolition Act. The petitioner 
claims the disputed land as an appurtenant to his building The appellate survey 
officer has also given a categorical finding ın his decision that the land 1s a frontage 
to the house of the petitioner, and that 1t could never form part of the adjacent 
street poramboke as per state of things on ground In such circumstances 
there will arise a question for decision under sectior 18 (6) of the Madras Estates 
{Abolition and Conversion into Ryotwarı) Act Section 18 (4) of the Act says: 


“ (4) Every building other than a building referred to ın sub-sections (1), (2) 
and (3) shall with effect on and from the notified date, vest in the person who 


owned ıt immediately before that date ” 
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Section 18 (6) says; 

“ (6) If any question arises whether any building or land falls or does 
not fall within the scope of sub-sections (1), (2), (3), (4) or (5) ıt shall 
be referred to the Government whose decisior. shall be final and not be liable to 
be questioned ın any Court of law ” 


Under the subsequent rules, the power to decide this question has been delegated 

by the Government to the Board of Revenue. In the above circumstances, if the 

facts are established as claimed by the petitioner that the disputed land 1s an essen- 

tial part of his building constituting its frontage and could never form part of the 

street poramboke, he will be entitled to the appropriate remedy under section 18 (6) 

of the Estates Abolition Act which he could obtain by an application to the Board 

of Revenue which has been empowered by the Government to deal with that ques- 

tion. It will not be proper in such circumstances to decide that question by way of 
writ proceedings in this Court 


Therefore while dismissing the petition I give the further direction that it 1s 
open to the petitioner to make an application to the Board of Revenue under section. 
18 (6) of the Estates Abolition Act for getting the appropriate rel ef ıf he as found 
entitled toit. There will be no order as to costs. 


V.M.K. —— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
Present:—Mr Justice P S Kayıasam 


Sellappa Gounder and another .. Petetroners® 
v. 
The State of Madras, represented by the Secretary, Home Depart- 
ment, Fort St George, Madras-g and another . Respondents. 


Land Acquisition Act (I of 1894), sections 4 (1), 54, 6 and 17—Simultaneous notifications 
under sections 4 (1) and 17 (4) dispensing with section 5-4 dnd under section 6—İf 
gustifred—Decrsion of the Government regarding urgeney— İf subject to judicial revew— 
Land required for providing housing sites for the harzyans—Section 17 (2), of satrsfied 


On the question whether the notification under section 4 (1) and under section 
17 (4) of the Land Acquisition Act that the provisions of secticr. 5-A shall rot 
apply and the declaration under section 6 cannot be made simultaneously, 


Held that, the law does not make the prio: publication of notification under- 
sub-section (1) of section 4 a condition precedent to the publication of a notifi- 
cation under-sub-section (1) of section 6 

Somwdntı v State of Punjab, (1963) 2 SCJ 35 : (1963) 2 ML J. (SC.) 18: 
(1963) 2 An.W R. (SC)18:AiR 1963 SC 151, followed 


Held also that, the decision of the Government regarding the urgency 1s not 
subject to judicial review except in cases where the order itself suffers from a 
lacuna or in cases where the Government never applied its mind to the matter 
or acted mala fide 





From the materials on record z.e., counter-effidavit, itis clear that the land is 
required for providing dwelling houses for Harıjans (24 famılıes) who are without 
houses and are poor The requirement under clause (c) of sub-section (2) (b) 
(11) of section 17 that the land can be acquired under section 17 (2) for providing 
house sites for the poor is satisfied 


Observations.—If the instruction contained ın the Land Acquisition Manual 
had been followed, ıt would have avoided the legal contentions that had been 
put forward in this case 


a 
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Petition under Article 226 ofthe Constitution of India, praying that in the 
circumstances stated therein and in the affidavit filed therewith, the High Court 
willbe pleased toissue a writ of cerizordr: calling for the records of the first respondent 
relating to G O. No. 4256, Home, dated 14th September, 1965, published in Fort 
St. George Gazette, dated 29th September, 1965, and quash the same. 


V. P. Raman for N R Chandran, for Petitioners 
T. Selvaraj, for Government Pleader, for Respondents. 


The Court made the following 


ORDER —This petition ıs filed for the issue of a writ of certiorare calling for the 
records of the State of Madras relating to GO No. 4256, Hcme, dated 
14th September, 1965, published ın Fort St. George Gazette, dated 2gth September, 
1965 and for quashing the same 


The petitioners are the owners of Survey No. 250/2-B and S. No 249/1-A in 
Arıyur Village, Namakkal Taluk, Salem District Regarding this land, the Govern-- 
ment issued a notification under section 4 (1) of the Land Acquisition Act on 14th 
September, 1965 In the same notification, under sub-section (4) to section 17, 
the Governor directed that in view of the urgency of the case, the provisions of 
section 5-A shall not apply. On the same date z e., on 14th September, 1965, the 
Governor also made a declaration under section 6 of the Land Acquisition Act 
declaring that the lands were needed for public purpose, namely, for making 
provision for house sites for Harıjans of Nadupattı These two notifications are 
challenged ın this writ petition 


Mr. V. P. Raman, the learned Counsel for the Petitioners raised three conten- 
tions. Firstly, he submitted that the notification under section 4 (1), the dispensing 
of the provisions under section 5-A and the issuing of declaration under section 6 of” 
the Land Acquisition Act on the same date are illegal and contrary to section 17 (4) 
of the Land Acquisition Act Secondly, he submitted that the State was not 
Justified ın invoking the provisions under section 17 (4) as there was no urgency as 
contemplated under the section Thirdly, he contended that the acquisition of 
the house under section 17 (2) (b) (u) (¢) can only be justified for making provision 
for houses for the poor and not for Harıjans as a claim as there may be Harjan 
who are rich i 


So far as the objection of the learned Counsel that the notification under section 
4. (1) and under section 17 (4) that the provisions of section 5-A shall not apply and 
the declaration under section 6 cannot be made simultaneously 1s concerned, the 
learned Counsel strenuously relied on the wordings of section 17 (4) which reads: 


“In the case of any land to which, ın the opinion of the appropriate Govern- 
ment, the provisions of sub-section (1) or sub-section (2) are applicable the 
appropriate Government may direct that the provisions of section 5-A shall 
not apply, and, if ıt does so direct, a declaration may be made under section 6 
ın respect of the land at any time after the publication of the notıficat.on under 
section 4, sub-section (1) ”’ 


The procedure under the Land Acquisition Act ıs to make a preliminary 
notification under section 4 (1) by the appropriate Government stating that the 
land in a particular locality 1s needed for any public purpose The powers under 
section 17 (4) can be invoked in the case of urgency It may be that at the time 
of the notification under section 4 (1), the Government was satisfied that the land 
ıs required, urgently and, therefore, may pass an order sımultaneousiy that the 
Government 1s satisfied that the provisions of section 17 (1) or 17 (2) are applicable 
and declare the provisions of section 5-A shall not apply So far, there can be no 
difficulty. Strong reliance ıs made on the words “a declaration may be made 
under section 6 ın respect of the lard at any time after the publication of the notifi- 
cation under section 4, sub-section (1) ” It was contended that the words ‘a 
declaration under section 6 may be made after the publication of the notification 
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under section 4, sub-section (1) * would contemplate an earlier publication of the 
notification under section 4, svb-section (1) to be followed by a declaration under 
section 6 and, therefore, the two notifications cannot be made simultaneously 


The Supreme Court in Somawant: v State of Punjab1, in answering the conten- 
tion that notifications under section 4 (1) and section 6 cannot be made simultane- 
ously observed as follows :— 

“ But it seems to us that where there 1s an emergency by reason of which the 
State Government directs under sub-section (4) of section 17 of the Act that the 
provisions of section 5-A need not be complied with, the whole matter, that 15, 
the actual requirement of the land for a public purpose must necessarily have 
been considered at the earliest stage itself that 1s when ıt was decided that the 
compliance with the provisions of section 5-A be dispensed with. Its, therefore, 
difficult to see why the two notifications cannot, ın such 2 case be made symil- 
taneously. A notification under sub-section (1) of section 4 1s a condition prece- 
dent to the making of notification under sub-section (1) of section 6 If the 
Government, therefore, takes a decısıcn to make such a notification and, there- 
.after, takes two further decisions, that ıs, to dispense with compliance with the 
provisions of section 5-A and also to declare that the land comprised ın the notifi- 
cation 1s in fact needed for a public purpose, there 1s no departure from any 
provision of the law even though the two notifications are published on the same 
day.” . 

The Court proceeded to observe that the law does not make the prior publication 
of notification under sub-section (1) of section 4 2 condition precedent to the publı- 
cation of a notification under sub-section (1) of section 6 -The decision negatives 
the contention of the learned Counsel. Following the decision, I hold that the 
objection that the notification under section 4 (1) and the declaration under sectior 6 
cannot be made simultaneously has to be rejected, In this connection it will be 
useful to refer to the decisions given in the Land Acquisition Manual complied by 
the Madras Government at page 89 They are as follows — 

“In cases in Which exemption from the operation of section 5-A of the Act ıs 
recommended and the Collector submits both the notification under section 4 (1) 
and the declaration under secticn 6, they may be sent together to the press, but 
they should not both be published ın one issue of the Gazette. The latter should 
be published a week after the former. The schedule of lands should be published 
with the notification under section 4 (1) and the declaration under section 6 ” 


“These directions are by way of abundant caution and if followed would avoid the 
objections that are raised ın the present petition. 


The next contention of the learned Counsel 1s that the decision whether there 
was an urgency or not ıs justiciable and the Court would be entitled to look into 
the facts of each case. The Supreme Court in Raja Anand v State of U P.2 observed. 


“It ıs true that the opimion of the State Government which is a condition for 
the exercise of the power under section 17 (4) of the Act, is subjective and a 
Court cannot normally enquire whether there were sufficient grounds or justi fi- 
cation of the opinion formed by the State Government under section 1 7 (4).” 
„After citing with approval the decision in King Emperor v Sibanath Banerjee?, and 
referring to the decision of the Supreme Court in Faichand Lal Sethia v. State of 
West Bengal’, the Court observed. 


“ But even though the power of the State Government has been formulated 
under section 17 (4) of the Act in subjective terms the expression of opinion of the 
State Government can be challenged as ultra vires ın a Court of law if it could be 
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shown that the State Government never applied its mind to the matte: o1 that 
the action of the State Government 1s mala fide.” 


‘The exceptions mentioned in the decision which would enable a party to challenge 
the opinion of the State Government are that the State Government never applied 
its mind to the matter or that the action of the State Government 1s mala fide. 


Dealing with the satisfaction of the Government requied unde: rule 30 of the 
Defence of India Rules, 1962, the Supreme Court in Jazchand Lal Sathav State of West 
Bengal, has held that the satisfaction ıs a subjective satisfaction and that a Court 
cannot normally enquire whether grounds existed which would have created 
the satisfaction on which alone the order could have been made ın the mind of a 
reasonable person ; 1f, therefore, an authenticated order of detention ıs on its face 
regular and in conformity with the language of rule 30 ıt 1s not ordinarily oper to a 
Court to enter into an investigation about the sufficiency of the material on which the 
order of detention 1s based The Supreme Court quoted with approval the law 
stated in King Empero v. Skibnath Banneyee?, There the Privy Council stated : 


“In the normal case the existence of such a recital ın a duly authenticated 
order will, ın the absence of any evidence as to 1ts inaccuracy, be accepted, by a 
Court as establishing that the necessary condition was fulfilled ” 


The Supreme Court in summing up the position held as follows at page 486 : 


“The accuracy (of a recital) can be challenged ın two ways either by proving 
that the State Government never applied its mind to the matter or that the autho- 
rities of the State Government acted mala fide. In a normal case the existence of 
such a recital in a duly authenticated order will in the absence of any evidence 
as to 1ts inaccuracy, be accepted by the Court as establishing that the necessary 
-condition was fulfilled. In other words, in a normal case the existence of such 
a recital in aduly authenticated order that the State Government was satisfied 
will, in the absence of any evidence to the contrary, be accepted by the Court as 
establishing that the State Government was so satisfied If the order of deten- 
tion itself suffers from any lacuna, ıt ıs open to a Court in a proper case to call 
for an affidavit from the Chief Minister or other Minister concerned or to call 
for the relevant file from the State Government ın order to satisfy ıtselfas to the 
accuracy of the recital made in the order of detention ” 


Thus ıt will be seen that normally an affidavit ol the records will not be called for ıf 
the order prima fase discloses that the Government was satisfied If the order 
suffers from any lacuna, an affidavit can be called for The case where the State 
‘Government never applied its mind to the matter or where the State Government 
acted mala fide 1s different. 


In Natesa Asan v State of Madras3, a Division Bench of this Court ın considering 
the scope of the challenge to the satisfaction of the Government as to the state of 
urgency under section 17 (4) held that what was required under section 17 (4) 1s 
that the Government must be satisfied that there was such urgency as 1s contemplated 
under section 17 {1) and if ıt was so satisfied ıt was entitled to pass an order under 
section 17 (4) dispensing with the application of section 5-A The submission that 
there was no urgency ın this case as would justify invoking the provisions under 
section 17 (1) and that there was no enquiry about such ut gency was rejected on the 
ground whether an urgency existed or not was 2 matter solely for the determination 
of the Government and was not a matter for judicial review ` A recent decisior ofa 
Bench of this Court in Mohamed Habibullah v Special Deputy Collector’, followed the 
decision in Natesa Asarı v State of Madras®, and held whether urgency existed or not 
1s a matter solely for the determination of the Government and it ıs not a matter 
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for judicial review In Nagamalar Colony Formation Association V State of Madras}, 
in considering the scope of the Goverr.ment's satisfaction regardirg the urgency, 
a Bench of this Court has found that no objective criterionis laid dewn to guide 
the Government and that the sub-section does not cven use the words lihe, that the 

. Government should be rezsonably satisfied as to the existence of the concition. 
Taking this consideration that stcps will have to be taken uncer secticr 17 (4) in 
cases of urgency, the Court expressed its vicw that it would be hempcrizg the 
freedom of swift action 1f an objective invest gaton were to be prescribed The Bench 
also followed the view expressed ın Natesa Asari v. State of Madras? 


Thus it will be seen that three Division Benches of this Court have taken the 
view that the question whether urgency ex.sts or not 1s a matter solely for the deter- 
mınatıon of the Government and it ıs not a matter for judicial revicw Reading 
these decisions along with the decisions in Jarchand Lal Sathıa v. State of West 
Bengal? and Raja Anandv. State of U P.4, the position of law 1s clear that the decision 
of the Government regarding the urgency 1s not subject to judicial review except 
ın cases where the order itself suffers from a lacuna or in cases where the Govern- 
ment never applied its mind to the matter or acted mala fide A vicw scmewhat 
different ıs expressed by a Bench of this Courtin W.P. No 1655 of 1964. The 
Court held : 


“ The question ın each case for the Government to consider when ıt desires to 
invoke section 17 (4) would be whether facts and conditions exist or require that 
would not brook the delay which would be caused by apply.ng section 5-A. 
A decision on that question will have to be taken on proper material and in an 
objective manner, neither capriciously nor whimsically. But when the Court 
ıs called upon to see whether the power ın invoking urgency provisiors hes been. 
properly exercised, ıt has necessarily to cxemine whether the decision to invoke 
the provisions was based on material and was netither arbitrary nor capricious 
nor mala fide.” 


The scope of the judicial review according to this decision 1s wider than that as 
envisaged by the two decisions of the Supreme Court in Jachand Lal Seta v. State of 
West Bengal3, and Raja Anand v StateofUP* Neither the decisions of the Supreme 
Court nor that of the Privy Council in King Emperor v. Sıbnath Bannerjce®, nor the three 
Division Bench decisions of this Court in Natesa Asari v State of Madras*, Nagamalaı 
Colony Formation Association v. State of Madras, and Mohammed Habibullah v. Special’ 
Deputy Collector®, were brought to the notice of the learned Judges. With respect I 
feel bound by the two decisions of the Supreme Court and the three D.v sion Bench 
judgments referred to above and hold thet the decision of the Government regarding 
the ex stence of the urgency 1s not justıcıable except on the grounds specified ın the 
decisions The Court will not be entitled to go into the qvestion whether tke deci- 
sion was taken on proper material and in an objective manner In this v ¢w I em 
unable to agree with the decisiors of a sirgle-Judge of this Ccırt ın Persathambi 
kesi v Special Tuhsildar (L A)? WP. No. 795 of 1962 and ın W.P No. 505 
of 1961. 


The next point urged by the learned Counsel is that the notification requiring 
the lands for the purpose of providirg the harıjans with hovse sites 1s rot ore con- 
templated under section 17 (4) of the Land Acquisition Act and therefore the rotıfica- 
tion under section 4 (1) and the declaration under section 6 which states that the 
land 1s required as house-sites for harıjans are illegal This argı mertis based on the 
wording of section 17 (2) (b) (u) (c) which mekes the procedure under section 17 (2) 
applicable ın cases of acquisition for any dwelling house for the poor Itis contended 
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that acquisition for construction of houses for the harıjans need not necessarily be 
acquisition for providing dwelling houses for the poor for some of the hanjars may 
be rich. The answer to this contention 1s two fold by the State. Firstly it 1s 
submitted that the notificat on ıs one under sect.on 17 (1) and as such may be 
upheld. It provides that when the Goverr.ment ıs satisfied about the existence of 
urgency, ıt can invoke the provision uncer section 17 (4) 1f the lard sci ght to be 
acquired 1s waste or arable land. Scction 17 (1) 18 not appl cable to lands which 
are not waste or arable Itis only with regard to the lands which do rot fall under 
the category of arable lands, the question whether the land ıs intended fer dwell ng 
houses for the poor would have to be gone into. It ıs unnecessary to consider-this 
question at any length in this case for ıt ıs clear from the counter-: ffidavit that the 
notificat.on ın this case 1s under section 17 (1) and on the merits it 1s seen that the 
land ıs required for 24 families who are har jars badly in need of the house sites. 
Thus on the materials on record ıt ıs clear that the land 1s required for prov ding 
dwelling houses for har yans who are without houses ard are poor. The require- 
ment under clause (c) of sub-sction (2) (b) (u) of section 17 that the land can be 
acquired under section 17 (2) for providing house sites for the poor ıs satisfied. 
In this connection ıt 1s useful to refer to the directions given in the Land Acquisition 
Manual compiled by the State Goverrment At page 85 of the Manual it 1s 
directed : 


. “ When land is required for providing house sites for members of the scheduled 
castes or other labouring classes or of a co-cperative society, the rmes cf the 
members to whom ıt 1s intended to assign the land when acquired should be given 
in the notice issued under sections 4 (1) and 5-A together with the extents pro- 
posed to be g.ven to each.” 


This instruction if followed would avoid the legal contentions that have been put 
forward ın this case. It may not be necessary that ın the notifications Lr.der section 


4 (1) and 5-A these particulars should be given but ıt 1s desirable to follow such a 
course. 


‘ 


In the result all the contentions raised bylearned Counsel for the petit oners ere 
rejected. The writ petition 1s dismissed. There will be no order as to costs. 


V.M.K. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction ) 
PRESENT: — MR. Justice P. RAMAKRISHNAN. 
Madras Bolts and Nuts (P.) Limited 
7. 
The Presiding Officer, Labour Court, Pondıckerryandarotker .. Respondents. 
Industrial Ditp'es Act (XIV of 1947), section 10—Reference under, of dispute cfecting a 


large number of workers—Validity of rf ccn be questioned on the ground that ut was 
not made at the instance of a represcniative body 


. Oo Petitoner* 


An objection to the effect that a reference under section 10 of the Actıs invalid 
because the reference was not made on the representation of 2 union having a 
representative character to represent the workers, will have very little substance 
after the matter has come before the Labour Court ard there is ro dispute at all 
that the issue raised for decision 2ff:ct not an individual worker, but 2 large num- 
ber of workmen When a dispute effects a number of workmen there is no aves- 
tion of its being considered a collective dispute by reason of the fact that there 
has been a sponsoring of the dispute by a represertative body In such circum- 
stances there can be no valid objection to the reference on the grovrd, that it 
was not made at the instance of a representative body. 
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Petition under Article 226 of the Constitution of India, praying that in the cn- 
cumstances stated therein, and ın the affidavit filed therewith the High Court will 
be pleased to call for the records ın I.D No V of 1964 on the file of the Presiding 
Officer, Labour Court, Pondicherry and to issue 2 writ of prohibition restraining 
the 1st Respondent from proceeding with the said I D No V of 1964 on his file 


A S. Raman, for Petitioner. 
M. Ramachandra Rao, for 2nd Respondent 


The Court made the following 


ORDER —The State of Pondicherry made a reference under section 10 of the 
Industrial Disputes Act, 1947 to the Labour Court on the following points for adjudi- 
cation: (1) Whether the closure of the factory wiz, the Madras Bolts and Nuts 
(Private) Limited, Muthıalpet, Pondicherry, 1s justified and(2)1f so, to what relief 
the workers are entitled to and to compute the relief, if any, awarded in terms of 
money. The concerned notification of the Government states that the workers of 
the concern were 1epresented by the INTUC 


When the reference came up before the Labour Court at Pondicherry for adjudı- 
cation, a preliminary objection was raised by the Management that the reference 
was not valid on account of several reasons, all of which were rejected by the 
lower Court, except one objection about the capacity of one M.J. Vincent to repre- 
sent the workers before the Labour Court. All other points by way of preliminary 
objection were held against the Management and in favour of the workers This 
writ petition 1s filed by the Management and it 1s urged on its behalf by its Counsel 
that the finding of the lower Court on one of the preliminary points about the 
representative character ofthe INTUC to represent the workers ıs not correct. Conse- 
quently, the reference made by the Government under section 10 of the Industrial 
Disputes Act, based on the improper representation of the INTUC on behalf 
of the workers, must be considered to be invalid, 

3 


I am of the opinion that this objection will have very little substance after the 
matter has come before the Labour Court, and there 1s no dispute at all that the 
issue raised for decision affects not an individual worker, but a large number of 
workers. In fact, according to the notice which the Management itself served on 
the workers at the time of the alleged closure, 17 workers were referred to as 
permanent workers It 1s these workers who have raised the objection that there was 
no occasion for a closure of the concern ın the present case and this disputes covered 
by the first point for adjudication The several decisions which the learned Counsel 
for the petıtıoner referred to, dealing with the question whether there has been proper 
sponsoring by a union of a dispute, to give ıt a collective character, are cases where 
the dispute prima facie affected an individual workman For example, in Bombay 
Union of Journalists v. “ Hindu” Bombay1, the Supreme Court has more than once 
made mention of the fact that the dispute in that particular case was prima facie 
an individual dispute It was ın such circumstances the Supreme Court observed 
that in order that such a dispute might become an industrial dispute ıt had to be 
established that it had been taken up by the Union of employees of the “ The Hindu” 
Bombay, or by an appreciable number of employees of “'The Hindu”, Bombay 
İn the present case, as mentioned already the dispute clearly affected a number or 
workmen, and there was no question of its being an individual dispute which hed 
to be considered as a collective dispute by reason of the fact that there has been a 
sponsoring of the dispute affecting an individual by a representative body of the 
employees of the concern That apart, in the present case, the order of the Labour 
Court has referred to certain correspondence that passed between the Management 
and the various labour unions which show that as late as 28th October, 1964 shortly 
before the notıficatıon, the Management addressed a letter to the President of the 
INTUC with a copy of the letter to the Workers National Trade Union on a matter 
e T ee 
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relating to the claim of bonus for the workers of this particular Management It is 
clear from the data thus afforded that both the Workers National Trade Union and 
the INTUC had been sponsoring the cause of the workers of this concern It 1s 
by such sponsoring of then cause, that the matter came before the State Govern- 
ment and which led to the reference under section 10 The dispute that has thus 
come before the Labour Court appears from 1ts very inception to be a dispute affect- 
ing a large number of workers of the petitioner-Managcment In such circim- 
stances there can be no valid objection to the reference by the Government because 
the dispute was clearly of a collective character 


The Writ Petition, 1s, therefore, dismissed with costs 
Advocates fee Rs 150. 
V.K. ———— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT .—MR. Justice A. ALAGIRISWAMI 


Lingappa Gounder .. Petitioner 
v. 
J 
Palanıswamı Goundel .. Respondent. 


Madras Cultwwating Tenants (Payment of Fair Rent) Act and Rules (1956), Rule 8—Scope— 
Rent Court or Rent Tribundl—If has power to appoint Commissioner to make local 
inspection. 


It ıs true, there is no provision for appointment of a Commuissione: to make 
local inspection under the Madras Cultivating Tenants (Payment of Fair Rent) 
Act and Rules, 1956 But under rule 8, ın hearing an application under the 
Act the Rent Court shal] have also power to depute any officer of the Revenue 
Department not lower ın rank than a Revenue Inspector to make local enquiry 
and inspection and to collect relevant data This in substance amounts to power 
to appoint a Commissioner. But the power could be exercised only by a Rent 
Court and not by a Rent Tribunal : 


Pet.tion under section 115 of Act V of 1908 praying the High Court to revise 
the order of the District Munsif Court of Tiruppur in I A No 955 of 1967 in R.A. 
No. 1 of 1967. 


C. Chinnaswam: and B Ramamurth, for Petitioner. f 
R. Kallappan, fo. Respondent. 


The Court delivered the following 


JUDGMENT.—Phısıs a petition to revise the order of the learned District Munsıf, 
Tıruppur, as the Rent Tribunal, dismissing the petitioner’s application for zppoınt- 
ment of a Commissioner The petitioner applied in the Rent Court for fixation 
of fair rent and fair vent was fixed at Rs. 1,100 He filed an appeal to the Rent 
Tribunal against that order He apphed for the appointment of a Ccmmussioner 
to make a localinspection It was contended on behalf of the respondent-landlord 
that there was no provision in the Madras Cultivating Tenants (Payment of Fair 
Rent) Act, for the appointment of a Commissioner, that the petitioner had applied 
for local inspection and the Rent Court had made a local inspection on goth Dece m- 
ber, 1966, and that there was no necessity to issue a fresh ccmmıssıcn wren there 
was already a report with regard to the conditicn of the prcperty The Rent 
Tribunal holding that the provisions in the Civil Procedure Code for the appoint- 
ment of a Commissioner is not applicable to Rent Tribunal, dismissed the petition 
It also held that when a local inspection had also been made by the Rent Court, 
there was no necessity to issue a commission again for making a local inspection, 
It ıs ture, there ıs no provision for appointment of a Commissioner under the Madras 
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Cult.vating Tenants (Payment of Fair Rent) Act and Rules, 1956. Urcer rule 
4 (2), every Rent Court and Rent Tribunal constituted uncer tle Act shall have 
the powers exercisable by a cıvıl Court in the trial cf suit ard ır eppezls. Under 
sub-rule (z) the proceedings of the Rent Court and the Rent Tribunal shall be 
summary and shall as far as possible be governed by the prov.sıcr.s of the Civil 
Procedure Code with regard to the issue and service of semmors, the examination 
of parties and witnesses, the production of documents, the amencment of pleadings, 
addition of parties, the passing of ex parte orders and setting (cm asce fcr gcod 
cause, ordering dismussal for default of appearance and setting asice such orders for 
good cause, the reviewing of orders passed on grourd of zpparcr.t error, lccel ins- 
pection, and the passing of orders Thvs, ıt would be seen that there was no express 
provision for appointment of a Commissiorer even thovgh tkere 1s a pcwcr to make 
local inspection. But under rule 8, ın hearing an application uncer tke Act, the 
Rent Court shall have also power to depute any Cflicer of the Revere Department 
not lower in rank than a Revenue Inspector to make local enquiry and inspection 
and to collect relevant data. The officer so deputed shall submıt a rcport of such 
enquiry and inspection in writing and this report shall be part of the evidence of 
the case This ın substance amounts to power to appoint a Ccmmiticrer. The 
petitioner’s application for appoıntırg a Ccmmussioner need rot have been literally 
construed and rejected on the ground that there ıs no power to appoint a Ccmmis- 
sioner. What matters is the substance of a request and not the form in which it 
was couched or the name given to ıt The question always ıs wketker the Court 
has got the power to do ın substance what ıs wanted by a petiticner. There ıs 
no doubt that if the Rent Court thought ıt necessary, ıt had the power to depute 
an officer under Rule 8 for makırg local enquiry and inspection. An cfficer so 
deputed would in substance be a Commıssıoner and the provisicr. cf that rule makes 
it clear that even in respect of his report, the opportunity to file objections 1s similar 
to the procedure regarding the filirg of objections to a Ccmmis«icrer’s report, 
Thus, though it ıs true that the provision of rule (2) which enables tre Rent Court 
and Rent Tribunals to exercise the power exercisable in a civil Ccurt in tke trial 
of suit and in appeals does not enable them to appoint Commissiorer, the pcwer 
under rule 8 tantamounts the power to appoint a Ccmmrssicrcr. But the power 
could be exercised only by a Rent Court and not by a Rent Tribunal as in this case 
There ıs further the fact that ın this case the Rent Court had already made an 
inspection and that was one of the circumstances which was taken into consideration 
by the Rent Tribunal in refusing the petitioner’s requestfor eppoir iment cf 2 Com- 
missioner. In the circumstances of this case, even if the Rent Tribunal had the 
power to depute an officer under rule 8, it should be held that it has exercised its 
pate properly ın refusing to appoint a Commissioner or depute an officer under 
rule 8. 


The Civil Revision Petition is, therefore, dismissed There will be no order 
as to costs. 


V.K. ———— Petition dismissed 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurısdıctıor ) 
PRESENT :—Mnr. Justice P. RAMAKRISHNAN, 


V.S. Raju Naidu .  Petitioner* 
v. 


Commussioner of Civil Supplies, Board of Revenue (C.S.) 
Chepauk, Madras-5 e. Respondent. 


Rice Milling Industry (Regulation) Act, (Central Act XXI of 1958), sections 3,3 (b), 6 (1): 
and 25—Peittioner running the rice mill under Panchayat Board licence—But licence 
under the State Licensing Order not obtained—Ccntial Act repealing the State Rules and 
enactments relating to the regulation of rece mills—Petationer’s 1ce mill, of an “existing 
rice mull”? under section 3 (b) of the Act. 


Under the licence granted by the Panchayat Board and after the approval 
given to the mill building by the District Health Officer, the petitioner had been 
running the rice mill. Under rule 2 of the Madras Rice Mills Licensir.g Order, 
1955 framed under section 3 of the Madras Essential Articles Control and Requi- 
sitioning (Temporary Powers) Act, 1949, no person shal] mill rice etc. except 
under and in accordance with the terms and conditions of a licence issued in 
that behalf by the licensing authority. The petitioner did not cbtain the licence 
under the Order, but continued to work the rice mill. Under section 25 of Central 
Act XXI of 1958, the Rice Milling Industry (Regulation) Act, 1958, the State 
Rules and enactments relating to the regulation or control of rice mills in the 
State stood automatically repealed. His application to the Collector for the 
grant of a licence for his rice mill ın accordance with the provisions of the 
Central Act and forwarded to the Board of Revenue was rejected by the Board 
of Revenue Appeal to the Government also failed. Again his application, 
under section 6 of the Act for a licence on the ground that his’ mill was an 
“‘ existing rice mill,” as defined in section 3 (b) of the Act and forwarded to the 
Board of Revenue (Commissioner, Civil Sı pplies) was rejected on the ground 
that a mill run “clandestınely * would not ccme within the defirition'of “ exis- 


ting rice mill ” in section 3 (6) of the Act. Is he entitled to the licence under 
section 6 (1)? 


Held that, there ıs nothing to show that the petitioner was carrying on rice- 
milling operations clandestinely In fact, he has clearly referred toa licence 
granted by the Panchayat Board and also the approval given by the District 
Health Officer to the mill building. The petitioner claims ignorance of the 
requirements of obtaining a licence from the Collector under the State Order. 
But all these circumstances, including the question of prosecution for contraven- 
tion of State Order, cannot be brought into the picture in his application under 
section 6 of the Act, for a licence, when the Central Act does not impose any 
such restrictions upon an existing mull, as are stated in the order of the Board of 
Revenue. The three categories of mills mentiored ın section 3 are required to 
satisfy only the conditions mentioned in the definition ard nothing further, to 
enable them either to obtain a permit under section 5 or a licence under section 6. 
Therefore the appropriate authority shall grant the licence ın conformity with 
the requirements of section 6 of the Central Act 


Petition under Article 226 of the Constitution of India, praying that in the 
«circumstances stated therein, and ın the affidavit filed therewith the High Court 
will be pleased to issue a writ of mandamus directing the respondent herein to instruct 
the licensing authority to issue a licence to the petitioner for his rice mill under 
section 6 (3) of Gentral Act XXI of 1958 without further loss of time. 


pm ğa vr 


+ Ww P,No, 1383 of 1965 2oth December, 1967. 
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R Kunchithapadam, for Petitione1 
S T Ramalıngam, for the Government Pleader, for Respondent 


The Court made the followıng 

ORDER —This writ petition 1s filed by one V S Raju Naidu of Vadapatti 
Village, Coimbatore district, for the issue of writ of mandamus under Article 226 of 
the Constitution ın the following circumstances According to the affidavit filed 
by the petitioner, he has been running a rice mill under the name and style of 
“Venkztesa Rice Mill’? under licence No 3/54 granted by the Vedapattı Panchayat 
by its resolution passed on 12th September, 1954 The District Health Officer, 
Coimbatore, hed inspected the site and building and given approval to them by 
order passed on 6th September, 1954 The petitioner also entered into an agree- 
ment with the Madras Electricity Board for consumption of electricity for a period 
of ten years in his mill which 1s worked by a huller equipped with a 75 HP. 
electric motor He has been paying the minimum charges to the Electricity Board 
The Madras Rice Mulls Licencing Order, 1955, was published in the Fort St George 
Gazette on 26th January, 1955 Under rule 2 of this Order, which was framed 
under section 3 of the Madras Essential Articles Control and Requisitioning (Tempo- 
rary Powers) Act, 1949, no person shall mill rice or hull paddy, or otherwise subject 
1ice or paddy to any processing, by power-driven machinery except under and in 
accordance with the terms and conditions of a licence issued ın that behalf by the 
licensing authority Admuttedly, the petitioner did not obtain a licence under 
the abovesaid Order but continued to work the rice mill According to him, he 
was ignorant that a separate licence had to be obtained under the aforesaid Orde: 
fiom the District Collector He was under the impression that the licencé issued 
by the Panchayat Board would be sufficient for the purpose Central Act XXI of 
1958 (hereinafter referred to as the Act)—The Rice-Milling Industry (Regulation) 
Act, 1958—receivcd the assent of the President on 18th May, 1958 Under 
section 25 of that Act the State Rules and enactments relating to the regulation or 
control of rice mills in the State stood automatically repealed Therefore, the 
Madras Rice Mills Licensing Order, 1955, was also repealed with effect from 18th 
May, 1958 In April, 1959 the petitioner applied to the Collector of Colmbatore 
for the grant of a licence for his rice mill in accordance with the provisions of the 
Act. This application was forwarded to the Board of Revenue which rejected ıt 
on 16th August, 1961, on the ground that there was want of adequate paddy in 
the village. The petitioner appealed to the Government and the appeal was 
also rejected The petitioner thereafter applied to the Collector of Colmbatore 
on 3rd April, 1963, under section 6 of the Act for a licence, taking his stand that his 
mill was an “existing rice mill,’ as defined in section 3 (b) of the Act The 
Collector forwarded this application to the Board of Revenue with his recommenda- 
tions. The Board after giving notice to the petitioner and holding an enquiry 
passed final orders on 7th January, 1965, stating that since the petitioner had been 
running his rice mill without a licence ıt must be presumed that he was working 
the mill “ clandestinely ” that a mill of that kind would not come within the defini- 
tion of “ existing rice mill’’ ın section 3 (b) of the Act and that therefore the peti- 
toner would not be entitled to the grant of licence under section 6 (1) of the Act. 
It ıs against this order that the petitioner has filed this writ petition seeking for a 
writ of mandamus directing the respondent, Commissioner of Civil Supplies, Board 
of Revenue, to issue a licence to him for his rice mill unde section 6 of the Act 


Learned Counsel appearing for the petitioner contends that there 1s nothin& 
ın the Act to put any qualification in the definition of “‘ existing rice mill’? in 
section 3 (b) so as to make that definition applicable only to rice mills which had, 
at the commencement of the Act, been operating under a permit granted by the 
State under the Licensing Order of 1955. The definition ın section 3 (b) runs 
thus: 


**«Existing 11ce mill’ means a rice mil] carrying on rice milling operations. 
at the commencement of this Act, and includes a rice mill in existence at such 
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commencement which 1s not calıyıng on 11ce milling operations but in which 
ricemuling operations have been carried on at any time within a period of one 
year prior to such commencement.’ 


Learned Counsel for the petitioner submits that under section 6 of the Act any 
owner of an “existing 11ce mill’? as defined above, 1s entitled to make an applica- 
tion to the licensing officer for the grant of a licence for carrying on rice milling 
operation ın that rice mill On receipt of the application ın the prescribed form 
the licensing office: 1s reguncd to grant the licence subject to certain conditions, 
including conditions relating to the polishing of rice etc. 


At this stage a icference can be made to section 25 of the Act. There are 
both repealing and saving clauses ın section 25 of the Act. The first part of section 
25 repeals the State Order The second part states that notwithstancing any such 
repeal, any “ permit ol licence granted in respect of any existing 1ice mill under 
any such law or order hereby repealed and ın force immediately before the com- 
mencement of this Act shall continue to be ın force for such period as may be allowed 
under the proviso to sub-section (2) of section 8 for the licensing of such rice mill 
under the provisions of this Act’? Section 8 (2) of the Act states. 


“No owner of a 11ce mill shall, after the commencement of this Act, carry on 
1ce milling operation except under and ın accordance with a licence granted 
under section 6 


Provided that nothing in this sub-section shall apply to an existing rice mill 


for such period as may be specified in this behalf by the Central Government 
by notified order.” 


Section 8 (2) 1ead with section 25 (2) means that if an existing rice mill has gota 
licence granted under the State Rice Mills Licensing Order that licence will conti- 
nue to be valid foi such period afte: the coming into force of the Act as may be 
specified by the Central Government by a notified order under section 8 (2) of the 
Act. What the proviso to section 8 (2) read with section 25 (2) would mean is 
that an existing rice mill owncı cannot carry on rice milling operations after the 
commencement of the Act unless he was ın possession of a licence granted under the 
State Government’s order, which was ın force at the commencement of the Act and 
that licence will be valid for such period as may be specificd by the Central Govern- 
ment by its order unde: the proviso to section 8 (2) But the petitioner’s request 
ıs not to validate his cairying on the rice milling operations after the commence- 
ment of the Act, but his claim 1s that be is eligible by reason of his owning an 
existing rice mill, for grant of a licence unde: section 6 (1), without an exemination 
of the question whether he was in possession of a licence under the Madras State 
Order before the Central Act came into force The contention of the respondent 
ıs that such a licence 1s necessary Ifwe want tolmpose sucha restriction on his 
eligibility for the giant of licence, ıt would require that the definition of “ existing 
rice mull’? in section 3 (b) would have to be amplificd, so as to mean a rice mill for 
which the owner has a licence under the appropriate Madras Government Order 

Section 6 would also have to be suitably modified so as to make ıt a condition that 
the existing rice mill should have a licence before ıt can be granted a fresh licence 
under the Act As long 2s such qualifications are not found in the Act, it would 
not be proper to impose a further restriction as the Board of Revenue has done, 
that unless there 1s a valid pre-existing licence under the State Order the owner of 
an existing rice mill will not be entitled to a licence under section 6 of the Act 


The Board has given some further reasons by stating that the recognition of 
the petitioner’s eligipility, in the circumstances, would zmount to countenancing 
the act of his cairying on rice-milling operations before the commencement of the 
Act without a licence But that 1s a different matter altogether. It should have 
been dealt with unde: the appropriate provisions of the State law, 1f he had contra-- 
vened the State Orde: There 1s also one further comment to be made, There 


24 
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is nothing to show thet the petitione: was carıyıng on rice-mulling operations clan- 
destinely In fact, he has clearly referred to a licence granted by the Panchayat 
Board and also the approval given by the Dıstııct Health Officer to the mill building. 
The petitioner claims that he was ignorant of the requirements of obtaining a licence 
from the Collector under the State Order How far this explanation can be accepted 
is 2 matter which will arise in the context of any prosecution for contravention of 
the State Order, ifa prosecution had been filed ın tıme But all these circumstances 
cannot be brought into the picture ın his application under section 6 of the Act, for 
a licence, when the Central Act does not impose any such 1estrıctıons upon an exis- 
ting rice mull, as are stated ın the order of the Board of Revenue 


It would appear that the Central Act wanted to start on a clean slate so far as 
the rice milling industry 1s concerned, untrammelled by the previous State Orders 
regarding licensing and so on, which were all repealed The mills were to be 
classified into three categories mentioned ın section 3, namely, ‘defunct rice mill,’ 
‘existing rice mull,’ and ‘new rice mill.? These three categories are required to 
satisfy only the conditions mentioncd ın the definition, and nothing further, to 
enable them either to obtain a permit under section 5 or a licence under section 6. 
In view of the above considerations, I am of the opinion that the order of the res- 
pondent in this case cannot be supported I may also add that in the counter- 
affidavit of the respondent ıt has been ad mitted that the petitioner had been running 
a rice mill from 1954 to 1959 Therefore, he was carrying on ricemilling opera- 
tions in his rice mull at the date of commencement of Act XXI of 1958. In the 
above circumstances, a writ will issue as preyed for, directing the respondent to 
give the necessary directions to the appropriate authority for the grant of a licence 
to the petitioner ın conformity with the requirements of section 6 of the Act No 
order as to costs. 


V.M.K. Petition allowed 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction ) 
PRESENT :—MR. Justice P. S. KALLASAM 


K. Venkatachalam and others .. Petationers* 
v. 
“The Management of Ashok Leyland Ltd., Ennore, and others .. Respondents. 


Industrial Disputes—Contract labour system—Introduction of in the sphere of chassis delivery 
work of a passenger and lorry chassis manufacturer— Whether justified. 


Industrial Disputes Act (XIV of 1947), section 10 (4)—Duty of trebunai to confine itself 
to ponts referred 


The question in the instant case is whether the demand for the abolition of 
the contract in the sphere of chassis delivery work of the respondent-company, 
manufacturing passenger and lorry chassis, and for absorbing all the convoy 
leaders as regular workmen, 1s justified It is found that the work was intermittent 
and that the convoy leaders have to wait for three to six weeks for work depending 
upon the distance of the route, and during that period they are not paid. The 
work was confined only to about ten to twelve daysin a month and was not 
perennial in nature The delivery of the chassis at the destination of the buyer 
cannot be said to be incidental to the manufacturing process It would not also 
be feasible to engage some convoy leaders on permanent basis or absorb some of 
them permanently, 2s the convoy will have to be moved without any delay 
Applying the test laid down by the Supreme Court ın Standard Vacuum Refining 
Company v Their Workmen, A IR. 1960 SC 948, as the work ıs intermittent, 








* W.P Nos. 2096 and 2531 of 1966 22nd December, 1967. 
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as itis not possible to employ the convoy leadersas full time workmen, the 
decision of the management to resort to contract system cannot be assziled 


Under section 10 (4) of the Industrie! Disputes Act, 1t is the duty ofthe Tribunal 
to confine 1ts adjudication to the points referred to it for adjudication and 
matters incidental thereto 


Petitions under Article 226 of the Constitution of India, praying that ın the 
circumstances stated therein, and in the affidavits filed therewith the High Court 
will be pleased to issue writs of ceritorarı calling for the 1ecords pertaining to I. D. 
No 39 of 1965 on the file of the Industrial Tribunal, Madras (second respondent 
in W.P. No. 2096 of 1966 and Ist respondent in WP No. 2531 of 1966) and quash 
the award made therein dated 2nd March, 1966 and published in the Furt St. 
Gazette dated 30th March, 1966 in Supplemental II, section 1, page 11. 

B. R. Dola of Ayar and Dolha, G. Venkataraman and V. C. Srikumar, for Peti- 
tioners. 

V.K. Thiruvenkalacharı for King & Partridge, for Respondents. 


The Court made the following 

Orver.—Writ Petition No 2096 of 1966 is preferred by three convoy drivers 
working in the Ashok Leyland Limited, Ennore, and W.P No. 2531 of 1966 by 
the Ashok Leyland Workers’ and Staff Union, praying for the issue of a writ of 
certiorar: calling for the records of the Industrial Trıbunal, Madras, in I.D. No. 39 
of 1955 and quash the award made by ıt on 2nd March, 1966, and published in the 
Fort St. George Gazette, dated 30th March, 1966 


The case of the petitioners 1s that the three petitioners in W.P. No. 2096 of 
1966 joined the first respondent company as convoy drivers and subsequently 
appointed as convoy leaders. The fiist respondent company used to entrust the 
convoy leaders, passenger and lorry chassis for being delivered to dealers through- 
out India, and the petitioners had cffected delivery in places like Jammu and 
Kashmir, Allahabad, etc. They were paid a daily batta of Rs. 7. The respondent- 
company had sixty-two convoy leaders working under them. The petitioners and 
the other convoy leaders approached the management for confirming them as 
permanent workmen and for regularising their scale of pay, etc. The first respon- 
dent promised to consider the request; but subsequently entrusted the work of 
delivery of chassis to certain contractors The petitioners felt aggrieved, as they 
apprehended that the introduction of the contract system would throw them out of 
employment. They raised an industrial dispute, and the dispute was referred by 
the Government by G O.Rt. No. 1906 dated 17th September, 1965 to the Industrial 
Tribunal, Madras The terms of reference were as follows :— 

“Whether the demand for abolition of contract system ın the sphere of chassis 

delivery work and absorption of the 62 convoy leaders as regular workers is 
justified, 1f so to what relief they would be entitled.” 


The reference was taken up by the Industrial Tribunal in I D. No. 39 of 1965: 
The Tribunal framed the following three issues:— 


“1. Has the Tribunal jurisdiction to decide the reference ? 
2. Is the Union competent to raise the present dispute ? and 


3. Is the demand for abolition of the contract system ın the sphere of 
chassis delivery work and absorption of the convoy leaders drivers as regular 
workers justified and ıfso, to what reliefs they would be entitled ? 


The Tribunal held that though the convoy leaders were not regular workmen 
they could be classified as temporary workmen and the Tribunal therefore had 
jurisdiction to decide the dispute It also held that the convoy leaders, fifty-two 
ın number, by themselves could raise the dispute which would be an industrial 
dispute So fai as these two issues are concerned, there 1s no dispute, as the learned 
Counsel for the 1espondent conceded that the Tribunal had jurisdiction and the 
Union was competent to raise the dispute. In the circumstances, 1t 15 unneces- 
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sary to discuss the two issues any furthe: Regarding the third issue, the Tribunal 

found that the convoy leaders were not justified in demanding the abolition of 
the contract system ın the sphere of chassis delivery work It also found that the 

demand of the convoy leaders to be absorbed as regular workers is not justificd. 


The third issue may be considered The terms of reference are set out already 
The question 1s whether the demand for the abolition of the contract system in 
the sphere of chassis delivery work and for absorbing all the convoy leaders as regular 
workmen is justified Certain documents were filed to show as to how the convoy 
system of delivery of chassis was working. Exhibits M-4, M-5, and M-6 are convoy 
duty registers relating to short distance and long distance drivers The convoy 
leaders are not sent every day in a month, but only on some daysına month. On 
an analysis of the registers for the months of September, October, November and 
December, 1963 and January and February, 1964, 1t will be seen that there were 
no convoys for 16 days ın September, 1963, for 20 days ın October, 1963, for 20 
days ın November, 1963, for 18 days in December, 1963, for 19 days in January, 
1964 and for 18 days in February, 1964 It has also been found that a convey 
leader who goes to Delhi takes about twenty days for his return and during the 
twenty days of this absence other people have to be engaged for going to other 
places. In the circumstances, it will not be possible for the management to 
employ only a limited number of persons, as the movement of the chassis will be 
unduly delayed, if they had to wait for the convoy to return before another convoy 
is sent. It ıs stated that delivery will have to be made as and when it becomes 
necessary expeditiously It is also clear from the records that a short distance 
convoy leader will have to wait for three weeks for his next chance and a long dis- 
tance convoy driver will have to wait for six weeks For the period of this three 
weeks for a short distance convoy leader and six weeks for a long distance convoy 
leader, no work 1s provided by the company and they are not paid by the manage- 
ment It 1s also clear that the managemcnt cannot be expected to engage all 
the sixty-two persons as convoy leaders and keep them idle for three or six weeks 
by paying them for the period for which they are not given any work While the 
company cannot engage all the convoy leaders, 1t cannot also employ a lesser number 
of men and put them on permanent basis As already pointed out, the company 
cannot wait for the convoy leaders to return before another convoy 1s sent The 
records also show that the work of the convoy leaders was not without blemish. 
Several complaints, some of a serious nature, were received and were dealt with 
by the management. In the circumstances, the company thought that as the work 
1s of an intermittent and temporary nature and as ıt would not be possible to employ 
full-time workmen and as the convoy leaders were not reliable and trustworthy, 
the management took a decision to entrust the work to independent contracters 


The question under what circumstances a company would be justified in resort- 
ing to contract system has been considered by the Supreme Court ın two decisions, 
namely, Standard Vacuum Refimng Co v Their Workmen1, and National Iron and Steel 
Co. v State of West Bengal ? In the former decision, the Supreme Court has held that 
industrial adjudication does not encourage the employment of contract labour in 
modetn times and observed. 


ce 


...Whenever a dispute was raised by workmen ın regard to the employ- 
ment of contract labour by any employer ıt would be necessary for the tribunal 
to examine the merits of the dispute apart from the general considereation that 
contract labour should not be encouraged, and ın a given case the decision should 
rest not merely on theoretical or abstract objections to contract labour but also 
on the terms and conditions on which contract labour was employed and the 
grievance made by the employees ın respect thereof ” 


The dispute in question before the Supreme Court related to claiming maintenance 
work at the refinery of the Standard Vacuum O11 Company including the premises. 
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and the plants The Supreme Court found that so far as the work ıs conce: ned 
itısincidental to the manufacturing process, and is necessary for 1t, and ofa peren- 
nial nature which must be done every day, and this work is done by workmen ın the 
regular employ of the employer and there should be no difficulty in having regular 
workmen for this kind of work The Court proceeded to observe that the matte: 
-would be different if the work was of intermittent or temporary nature 01 was so 
little that it would not be possible to employ full time workmen for the purpose 
The nature of the work ın the case decided by the Supreme Court is entirely diffe- 
rent. The work was incidental to the manufacturing process and of a perennial 
nature and was done every day, and the work was done by workmen in the regular 
employ ofthe employer In this case, ıt 1s found that the work is intermittent and 
that the convoy leaders have to wait for three or sıx weeks for work depending upon 
the distance of the route, and during that period they are not paid The work 
was confined only to about ten to twelve days in a month, and was not perennial 
in nature. The delivery of the chassis at the destination of the buyer cannot be 
said to be incidental to the manufacturing process. It would not also be feasible 
to engage some convoy leaders on permanent basis or absorb some of them per- 
manently, as the convoys will have to be moved without any delay. Applying the 
test laid down by the Supreme Court, as the work 1s intermittent, as ıt is not possible 
to employ the convoy leaders as full time workmen, the decision of the management 
to resort to contract system cannot be assailed In National Iron and Steel Co v. State 
of West Benal 1, the Supreme Court reiterated the principles laid down in Standard 
Vacuum Refining Co v Their Workmen®, holding that the Industrial Tribunal can 
‘direct the abolition of the contract system, 1fthe factsjustified It may be noted that 
in the case cited, the Tribunal directed abolition of the system of contract labour 
excepting for the purpose of loading, unloading and for removing slags, ashes, burnt 
sand, etc. and waste products It will be seen that contract labour for certain 
purposes was accepted by the Industrial Ti1tbunal Applying the test laid down 
by the Supreme Court ın the Standard Vaccuum Refining Co., case? referred to 
I agree with the Industrial Tribunal that the decision of the management to 1esort 
to contract system cannot be assailed According to the terms of the reference of 
the'Government, the first part of the reference, viz., whether the demand of the work- 
men for the abolition of the contract system in the sphere of chassis delivery work, 
is justified, will have to be answered against the workmen 


The second part of the reference 1s whether the demand of the workmen for 
the absorption of the convoy leaders as regular workers 1s justified, and if so, to what 
reliefthey would be entitled to As the contract system is held to be valid, the sıxty- 
two convoy leaders drivers cannot be absorbed as regular workers, and this question 
will also have to be answered against the workmen The question of relief 1s conse- 
quential. As the second part of the reference ıs answered ın the negative. the 
‘workers will not be entitled to any relef 


Mr Dholia on behalf of the petitioners submutted that the convoy leaders 
should be treated as workmen under sections 2 (s) of the Industrial Disputes Act, 
1947, and even on its finding that to resort to contract system 1s valid, the Tribunal 
should have given other reliefs such as retrenchment compensation, etc As no 
proper retrenchment notice has been given, the learned Counsel submitted that the 
workmen should be deemed to continue ın service Under section 10 (4) of the 
Act, ıt 1s the duty of the Tribunal to confine its adjudication to the points referred 
to ıt for adjudication and matters incidental thereto The terms of reference did 
not include the determination by the Tribunal as to whether there was any retrench- 
ment and if there was any retrenchment, whether prope: retrenchment notice was 
given. These questions cannot be said to be incidental to the points of dispute 
referred for adjudication. The questions raised by Mr Dholia can only be gone 
into in a separate reference It ıs open to the workmen to ask for a separate refer- 
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rence on these matters and the management would be entitled to raise all defences 
that are open to them In the result, the Writ Petitions are dismissed. There wilE 
be no order as to costs. 


V.K Petitions dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction ) 





PRESENT :—Mr Justice T. VENKATADRI. 


Subbammal .. Petitroner® 


v. 
The State of Madras represented by the Secretary, Home 
Department, Fort St George, Madras, and another .. Respondents. 


Land Acquisition Act (I of 1894), section 6—Acqusition of land for prowdıng quarters to 
Koravars—Government not contributing even a pie towards compensation payable to 
land-own2r—Proceedings vord. 


Where the Government sought to acquire an extent of land to provide quarters 
to seven Koravars, on applications filed by them, but did not contribute even a 
proverbial pie towards the compensation payable to the owner of the land from 
out of the public revenues, the entire amount having been paid by the Koravars 
themselves, 1t would be a colourable exercise of power and the whole proceedings 


would be void. 


Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and ın the affidavit filed therewith the High Court wilb 
be pleased to issue a writ of certiorari calling for the records of the land 2equisition. 
proceedings in respect of portion of land (58 cents) in Survey No 36/2 Kangaranan- 
dal Village, Polur Taluk, North Arcot District, including (2) Mrmo No 85479- 
HW. IV 63-2 Home, dated 27th July, 1953 II I No 4289 of 1963, (x) G.O.R. 
No. 3888, Home, 27th September, 1963, III No. 5982 of 1963 and (11) R.C.A. 
No. 2160/63 on the file of the Special Tahsildar, Land Acquisition, Harijan Welfare, 
Polur, North Arcot district and quash the entire proceedings. 


V., Vedantacharı for T. L. Nagaraja Rao, for Petitioner. 
The Assistant Government Pleader, for Respondents. 


The Court made the following 


ORDER.—An interesting question of law arises in this Writ Petition namely 
whether the Land Acquisition proceedings ın respect of S.No 36/2 in Kan- 
garanandal Village, Polur Taluk, become void on the simple ground that the 
Government did not contribute even a proverbial pie in order to pay compensation 
from and out of the public revenues as declared ın their declaration under section 6, 
dated 20th November, 1963 

The petitioner possessed two small properties, namely, 74 cents of wet land in 
S. No. 149/2 and 1 74 2cres of dry land in S No 36/2. The Government sought to 
acquire an extent of 50 cents ofland from and out of S No. 36/2 to provide quarters. 
to seven Koravars, on applications filed by them to acquire these lands for their resi- 
dential purposes and they undertook to pay the entire compensation 1n respect of the 
lands sought to be acquired Accordingly the seven Koravars deposited into the 
Treasury 2 sum of Rs 630 83 on Ist June, 1963 at the rate of Rs 87 69 The Govern- 
ment notified under section 4 (1) of the Land Acquisition Act and on 20th 
November, 1963, they issued the declaration On 3rd April, 1964 the Koravars 
deposited the balance of the amount towards the compensation and the awards 
as pronounced on 31st July, 1964 The petitioner, as stated previously, by me 
wants to quash the whole proceedings on the simple ground that the Government 
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has not contributed even a single pie towards the compensation payable from the 
public revenues. It is manifestly clear that the Government hes not contributed 
even a single pie towards the compensation zmount except, by the Government 
Order dated 27th September, 1963, merely declaring that the enture costs of the 
acquisition will be borne by the Government Fectuzlly, the Government did not 
contribute any amount towards the compens?tion amount On the other hand ıt 1s 
perfectly clear that the Koravars paid the entire amount of compensation towards 
the land to be acquired by the Government. Evidently it is worthwhile to refer 
to a case in Ponnaa v Secretary of State for Indiat, where the learned Judges held as 
follows : 


“ We think that the Legislature, when they passed the Land Acquisition Act, 
did not intend that owne1s should be deprived of their ownership by a mere device 
of private persons employing the Act for private ends or for the gratification of 
private spite or malıce.” 


In a similar situation, Rajagopalan, J., observed in Syed Dilawar v. Collector of Madras? 
that the letters written by the Director of Harijan Welfare to the Government and to 
the tenants indicate that the tenants were to meet the entire cost and, these corres- 
pondence do not indicate that any portion of the cost of acquisition, even one anna, 
was to be paid by the Government out of public revenues, and therefore, the declara- 
tion issued by the Government under section 6 (1) had to be set eside as one made 
without jurisdiction. In the present case, I feel that the Government sought to- 
acquire this property only to benefit these seven Koravars. Since the procecure as 
to the acquisition of lands has not been followed strictly and sinceit 1s acolourable 
exercise of power, I feel that the whole proceedings should be quashed. Therefore 
the proceedings initiated by the Government ın respect of S. N. 36/2 ıs quashed. 


The writ petition is allowed, but there will be no order as to costs. 
V.K. — Petition allowed. 
IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT —Mr Justice P RAMAKRISHNAN 


K. Dakshinamoorthy .. Petitroner*® 
v. 
The Distrıct Sıgnal Tcle-Communication Enginee: (Works), 
Perambur, Madras, and another .. Respondents. 


Railway servants—Conduct and Discipline Rules for Railway Subordinates, rule 1712 (2) 
—Interpretation—Absence of unwillingness on the part of defence helper to assist the 
delinquent Railway subordinate at departmental enquiry—Holding of summary enquiry by 
the Enquirying Offizer without enabling the defence helper to appear for the delinquent 
offiser—Enquiry, of suffers from material defect. 


Railway Protection Force Act (XXIII of 1967), section 13—Searches under—If should bé 
followed ın cases of search relating to ordinary administrative security of Railway 
workshop premises. 


Sub-rule (2) of rule 1712 of the Conduct and Discipline Rules for Railway 
subordinates inter aka provided that the accused railway servant may presen 
his case with the assistance of any other railway servant employed on the same 
railway (including a railway servant on leave preparatory to retirement) on which 
he 1s working, subject to the approval of the Inquiring Authority 


The more proper way to interpret this rule, is to hold that the right to have 
another person’s services to assist 2 delinquent railway subordinate at a depart- 
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mental enquiry 1s a valuable right and ıt 1s this valuable right that has been 
recognised in rule 1712 


In the present case, the Enquiring Office: was piepaied to concede at the 
earlier stages the several requests which the petitione: made, ın the first place, 
for the services of the defence helper, namely, Doraıraj and then conceded to his 
request for giving up Doraırzj and obtain the services of another defence helper 
Having decided to grant the privilege, ıt was incumbent on the Enquiring Office: 
to afford to the delinquent officer reasonable facilities for access to the defence 
helper’s services When the departmental head unde: whom K was employed 
intimated to the petitioner and consequently also to the Enquiring Officer that 
Ks services could not be spared ‘ tomoriow ? and further that his services could 
not be spared for the succeeding week, ıt 1s clear that the incapacity which pre- 
vented K from attending, was purely temporary and was not due to unwilling- 
ness on the part of K to help the petitione: as defence helpe: at the enquiry. 
The Enquiring Officer had, therefore, a clear duty ın such a case to give reason- 
able opportunity for K’s services being made available to the petitioner for his 
defence, without proceeding summarily with the enquiry on 16th, 17th and 28th 
October, 1964 and without giving a reasonable tıme for K to appear and take 
up the petitioner’s defence, especially in view of the specific reply of the head of 
the department where K was employed that some temporary reason prevented 
K’s appearance on the dates in question Therefore, the enquiry held on 16th, 
17th and 28th October, suffered from material defect that the protection afforded 
to the delinquent officer under rule 1712 of the services of a departmental helper 
has been withheld from him for inadequate reasons 


Held also that, 1t is unnecessary to import to such searches which are made as 
part of the ordinary admınıstratıve security of the Railway workshop premises, 
the principles laid down in the Railway Protection Force Act, 1957 and the 
Rules framed thereunder which are designed for an entirely different pur- 
pose, namely, to enable such Force to perform their duties under the Act 
and the Rules as an adjunct to the Police Force of the country. 


Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated ın the affidavit filed therewith the High Court will be pleased 
to issue a writ of certiorari: calling for the records relating to the penalty advice 
No. ES/P/60 dated 17th December, 1964 on the file of the first respondent—the 
District Signal Tele-Communication Engineer (Works) Perambut, Madras—and 
the Order No. P. (A) 92/A/24 dated 11th June, 1965, on the file of the Assistant 
Personnel Officer/D and A, Headquarters, Personnel Branch, Southern Railway, 
Madras-3 and quash the said orders and made therein. 


P. Anantan Nair, for P N George and P Shanta Bat, fo. Petitioner 
S.K L Ratan, for Respondents 
The Court made the following 


ORDER —The petitioner, K Dakshinamoorthy was employed as a Khalas 
in the Signal and Tele-Communication Shop ın the Southern Railway He was 
drawing a pay of Rs 72 at the time when the Railway authorities dismissed him 
from the service for serious misconduct by an order passed on 17th December, 1964 
Before passing the order of dismissal, a charge was framed against the petitioner 
for the following misconduct- 


“ When you were passing through S & T Workshop Time Officer counter at 
about 11-38 hours on 14th July, 1964, your body and waist were searched by 
the RPF staff at the gate and during the search you were found keeping your 
left-hand pressed tightly with your body This aroused suspicion and you 
were asked to lift youlefthand While lifting your left hand a small paper bundle 


ÆI] DAKSHINAMOORTHY v. DT. SIGNAL TELE-COM ENGINEER (Ramakrishnan, 7). 193 


fell down fiom your left arm pit. In the bundle 8 bolts with nuts and 10 washers 
were concealed °? 


He was kept under suspension pending enquiry The charge was held proved 
and he was dismissed by the District Signal and Tele-communication Engineer 
(Works), Perambur, Madras (the first respondent) The appeal filed to the higher 
appellate authority was dismissed and the petitionc: has filed this writ petition 
under Article 226 of the Constitution for the issue of a writ of certiorari 


Two points were urged by the learned Counsel for the petitione: at the tıme 
of the hearing of the writ petition, ın support of the petitioner’s prayer. One 1s 
that at the tıme when the alleged search mentioned in the charge was made by 
the Railway Protection Force Staff at the gate, there was an obligation onthe pait 
of the searching personnel to comply with the requirements of section 13 of the 
Railway Protection Force Act, 1957 as well as rule 18 of the Rules framed unde 
the Railway Protection Force Act on 10th September, 1959 The second argu- 
ment relied upon by the petitioner’s learned Counsel is that the requirements of 
the Conduct and Discipline Rules, in particular, rule 1712, which permits a Rail- 
way servant accused of a departmental ırıcgularıty to have the help of another 
Railway servant to defend him had not been complied with ın this case and to that 
extent, the enquiry has been vitiated 


Taking up the first point, section 13 of the Act mentioned above gives power 
to search without warrant to senior officers of the Railway Protection Force 
including a Senior Rakshak and this power is similar to the power conferred on 
Officers-in-charge of Police Stations in the Criminal Procedure Code Section 13 
(2) provides that the provisions of the Code of Criminal Procedure, relating to 
searches under that Code shall, so far as may be, apply to searches under this section 
Rule 18 of the Railway Protection Rules states : 


“ Whenever a search of a person ot his belonging is conducted, under section 13 
of the Act, an inventory shall be prepared ın the presence of two 1espectable 
witnesses and a copy of the inventory shall be given to the person concerned and 
if any property suspected to be stolen 1s found on such search it shall also be 
sent to the polıce along with the person ”’ 


The learned Counsel appearing for the Railway urges that these provisions 
found in the Act and the Rules were intended to enable the Railway Protection 
Force to discharge ıts policing and, protective duties, and ın the discharge of those 
duties, the Railway Protection Force functions as a limb of the police force ın the 
‘State. Thus, when the power to arrest a person conferred under section 13 has 
been exercised under the Act, the person making the arrest 1s required to make 
over the person arrested, to a police officer. A similar provision 1s found ın 1ule 17 
ofthe Rules Rule 18 relating to the provision foi search also provides that when 
any property 1s seized in the course of a search, it shall also be sent to the police 
along with the person searched It is, therefore, clear that these provisions are inten- 
ded to enable the Railway Protection Force to discharge then duties which aie of 
a statutory nature wherein they function as an adjunct to the normal police force 
of the country What we have in this case ıs not a search followed by investi- 
gation into an offence to be dealt with later on by the police undu the criminal 
law The search was conducted in the course of admimstiative duties, namely, 
keeping a watch on the employees who Icave the workshop gate As part of the 
normal administrative duties of those ın charge of the workshop, will be to ensure 
that the employees leave the premises without concealing any of the properties 
of the woikshop on then person This kind of check on employees leaving the 
workshop, 1s conducted by every private employc: ın chaige of workshops for 
safeguarding theu own ploperty It was in the course of a seaich conducted ın 
that connection, that according to the chzıge famed against the petitioner, certain 
railway propcıty was found ın his possession It will be unnecessary to import 
to such searches which are made as part of the orndinzry administrative secu ity 
of the Railway workshop premises the principles laid down ın the Railway Protec- 
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tion Force Act and the Rules framed thercunder which are designed for an entirely 
different purpose, namely, to enable the Railway Protection Force to perform 
their statutory duties, unde: the Act and the Rules as an adjunct to the police force 
of the country I am of the opinion that this attack on the procedure is without 
substance. 


However, on the second point mentioned above, there appears to be a genuine 
case for reopening the enquiry. Rule 1712 of the Conduct and Discipline Rules for 
Railway Subordinates 1s the relevant rule which arises forconsideration It deals 
with the procedure for enquiry when a major penalty is proposed to be inflicted on, 
a railway servant. Rule 1712, sub-rule (2) states : 


“The accused railway servant may present his case with the assistance of any 
other railway servant employed on the same railway (including a railway servant 
on leave preparatory to retirement) on which he is working, subject to the appro- 
val of the Inquiring Authority.’’ 


The counter-affidavit of the Railway in this case gives an account of ‘what 
happened at the time of the enquiry and with particular reference to rule 1712 
relating to the facilities to be given to a railway servant for help by another railway 
servant when he ıs proceeded against for a major misconduct In the beginning 
on 15th August, 1964, the petitioner wanted that one P.S. Dorairaj, Machanic 
Fitter should be permitted to defend him. Necessary permission was granted by 
the Enquiring Officer, and Dorairaj appeared at the earlier stages antl took copies 
of the documents'on behalf of the petitioner On 2ist September,1964, the peti- 
tioner expressed his desire that some other defence helper should be permittefi) 
to assist him. The Enquiring Officer did not turn down his request or insist that 
Doraıraj alone should continue to help the petitioner. He adjourned the enquiry, 
so that the petitioner could furnish the name, designation and the particulars of the 
new defence helper. The enquiry was adjourned to 6th October, 1964, when the 
petitioner asked for further tıme presumably to get the particulars about the new 
defence helper. The enquiry was adjourned from 6th October, 1964 to 16th and 
17th October, 1964. In the interval on 9th October, 1964, the petitioner nominated 
one Kolandaivelu, another Railway employee and wanted the enquiry proposed 
to be held on the 16th and 17th to be adjourned to some other date after 20th. 
October, 1964 to enable the petitioner to arrange for the attendance of Kolandaivelu. 
This should have been treated as a reasonable request, and the enquiry officer ought 
to have adjourned the enquiry in order to enable the new defence helper to be present 
and assist the petitioner But unfortunately, the enquiry was held on 16th October, 
1964 without the presence of the defence helper and some witnesses were also 
examined for the Railway. On 17th October, 1964, the enquiry was adjourned 
to 28th October, 1964 and the petitioner was told that on 28th October, 1964 the 
enquiry would proceed ex parte 1f he failed to attend What happened in the interval 
between 17th October, 1964 and 28th October, 1964 is made clear from the follow- 
ing circumstances mentioned by the petitioner’s learned Counsel. On 17th October, 
1964, the petitioner was supplied with a copy ofa letter fromthe Head of the Depart- 
ment where Kolandaıvelu was employed stating that ıt was regretted that ıt was not 
possible to spare the services of Kolandaivelu, Clerk of this office ‘ tomorrow ?. 
There was another communication dated 27th October, 1964 from the same Head 
of the Department where Kolandaivelu was employed, stating * ıt 1s regretted that 
the services of Kolandaıvelu could not be spared during this week’ These com- 
munications would show that for some reason notdisclosed, Kolandaivelu was notin a 
position to assist the petitioner for the hearing on 17th October, 1964 and also for the 
whole of the week before and after 28th October, 1964. The learned Counsel for 
the Railway urges that ın such a situation, the Railway 1s not bound to give further 
tıme to enable the helper to be relieved from his ordinary work to assist the delin- 
quent officer at the enquiry, that the question of relieving the helper 1s entirely dıs- 
cretionary, and subject to the exigencies of the service, and that the delinquent officer 
should take the risk of the helper’s services not being made available for some reason 
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or other. In other words, that the learned Counsel wants to 1epresent is that the 
right to have the services of a helper 1s not an absolute right, but must be subject 
to the discretion of the Enquiring Officer and also the availability of the services of 
the defence helper which again will depend upon several other factors. The learned 
Counsel for the Railway urges in the above circumstances 1s thatin the present case, 
even though the Head of the Department where Kolandaivelu was employed’ was 
not in a position to relieve him on 17th Octobe1, 1964 and ın the week before and 
after 28th October,1964, the enquiry conducted on the 16th,17th and 28th October 
1964 would be a prope: enquiry and that ıt was nor open to the petit oner to con- 
tend that that enquiry should be reopened to enable him to have the services of a 
helper. The counter-affidavit itself shows, that some witnesses were examined on 
28th October, 1964 and at the conclusion of the enquiry, the petitioner made an 
endorsement as follows :— 


“ I, the undersigned Dakshinamoorthy, Khalasi T. No. 37 beg to say that I 
had no defencé helper to assist at the enquiry. On account of this, I was not able 
to question the witnesses on the prosecution side and I feel that it will be possible 
to accuse me in this case. Without defence helper, I feel that my case has become 
weak.” i 


Itis not possible to say categorically thatthe right to have a defence helper’s 
services to assist a delinquent officer under rule 1712 1s an absoluteright. Equally 
it is not possible to assert that the right to afford the defence helper’s services to a 
delinquent officer granted under rule 1712 1s wholly discretionary, and that the 
Enguıring Authority can give permission or refuse permission for 2 helper’s services 
at his discretion. The more proper way to interpret this rule, is to hold that the 
right to have another person’s services to assist a_ delinquent Railway subordinate 
at a departmental enquiry 1s a valuable right and it is this valuable right that has 
been recognised ın rule 1712 _Ifin any particular case that right has been withheld 
this Court would be entitled to examine at the instance of the 2ggrieved subordinate 
whether that right has been withheld for valid rezsons or not. In the present case 
the Enguirıng Officer was prepared to concede at the earlier stages the several 
requests of the petitioner mzde ın the first place, for the services of the defence helper 
namely Dorairaj and then conceded to his request for giving up Dorzirzj and obtain- 
ing the services of another defence helper. There 1s no question, therefore, of the 
Enquiring Authority deciding ın this case to withhold the privilege under rule 1712. 
Having decided to grant the privilege, it was incumbent on the Enquiring Officer to 
afford to the delinquent officer reasonable facilities for access to the defence helper’s 
services. When the departmental head under whom Kolandaivelu was employed ınti- 
mated to the petitioner and consequently also to the Enquiring Officer that Kolandai- 
velu’s services could not be spared ‘tomorrow’ and further that his services could 
not be spared for the succeeding week, it 1s clear that the incapacity which prevented 
Kolandaıvelu from attending, was purely temporary and was not due to unwilling- 
ness on the part of Kolandaivelu to help the petitioner as defence helper at theenquiry. 
The Enquiring Officer had, therefore, 2 clear duty ın such a case to give a reasonable 
opportunity for Kolandaıvelu's services being made available to the petitioner for 
his defence, without proceeding summarily with the enquiry on the 16th, 17th, and 
28th October, 1964 and without giving a reasonable time for Kolandzivelu to appear 
and take up the petitioner’s defence, especially in view of the specific reply of the 
Head of the Department where Kalandaivelu was employed that some temporary 
reason prevented Kolandaivelu’s appearance on the dates in question. I have, there- 
fore, come to the conclusion that in the present case, the enquuy held on the 16th 
17th and 28th October, suffers from the material defect that the protection afforded 
to the delinquent officer under rule 1712 of the services of a departmental helper 
has been withheld from him for inadequate reasons 


Therefore, I allow the writ petition and set aside the order removing the peti- 
tioner from the service. It will be open to the Railway Authorities to proceed with 
the part of the enquiry from 16th October, onwards after affordeing a reasonable 
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chance to the petitioncr to have the services of a departmental helper, whether it be 
<olandaivelu or ınvlew of the passage of time, some other subordinate of the 
Railway way, as the petitioner may elect 


The writ petition 1s allowed as above No order as to costs 


V.M.K. —— Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT ‘-—Mr Justice K VEERASWAMI AND MR Justice N. KRISHNASV AMY 
REDDY 


The State of Madras, represented by the Collector, Kanyakumari 
District, Nagercoil . Appellant? 
v. 
Raman Pilla: and others . Respondents. 


Land Acquisition Regulation (Travancore Regulation XI of 1089 M E), sections 18 and 24 
(2)—Scope—Who can ask for reference under section 18—Property acquired in the 
possession of morigagees after partılıon— Reference at the instance of one of ‘them who 
had not filed objections before the Land Acquisition Offrcer—Competency—Clarm of others 
—If can be considered ın sucha reference. 


Sub-section (1) of section 18 by itself would suggest that it is only a person 
interested w.thin the meaning of the Act who has filed objections after the award 
who could ask for a reference. But this sub-section will have to be read subject 
to the provis.ons of section 24 If the omission to make object on before the 
Collector ıs for sufficient reasons, then section 18 (1) read with section 24 would 
imply that such a person would be entitled to ask for a reference. 


In the present case, the reason why the first respondent did not h mself prefer 
any object.on before the Land Acquisition Officer would seem to be that he was 
one of the usufructuary mortgagees and that what applied to one of them would 
extend to the rest as well, because the security ın their favour 1s one and ındıvısı- 
ble That was a sufficient reason for the first respondent preferring no objection 
and as respondents 2 and 3, his co-mortgagees, had filed object ons, the grourd 
based on section 24 es to the non-maintainabil.ty of the reference at the instance 
of the first respondent cannot be upheld. 


Nor has the contention any force that ınasmuch as a reference was sasked for 
only by the first respondent the cla m of respondents 2 and 3 should not be con- 
sidered under the reference Though the mortgagees purported to d vide the 
hypotheca and assumed possession of the relative shares, it ex sts as a mortgage 
and has to be redeemed notin dr.bblets but as a whole The posit cn 1s compara- 
ble ın a sense to property owned in co-ownership without a dv son, in which 
case any one of the co-owners can represent the whole of what is owned to co- 
owner-ship Just as one of the mortgagees alone cannot ınsıston redemption of 
the share allotted to him atthe partıt'on, on the same princ ple, ore cannot 
restrict one of the mortgagees for purposes of sections 18 and 24 to his assumed 
interest alone. 


Section 24 restricts the cla mant to the compensation claimed by hım The 
- Court cannot award more than what 1s claimed 


Appeal against the Order of the District Court of Kanyakumari at Nagercoil 
in MG. No 4 of 1960 (LAC No 235 of 1956 of the Revenue Dıv.s:onal Officer, 
Padmanabhzpuram) 


The Additional Government Pleader and K Gopalaswam, for Appellant 
T, S Srinwasan, fo. Respondents 
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The Judgment of the Court was delivered by 


Veeraswami, 7. —Thıs appeal arises out of a reference under section 18 of the 
Land Acquisition Regulation (XI of 1089-ME) ‘That was areference at the 
instance of the first respondent The land acquired 1s comprised in S.No. 1111 in 
Ponmanaı village, Kalkulam Taluk, and the purpose of the acquisit.on was tô pro- 
vide land for the Kulasekharam High School. The crucial date for purposes of 
determmung the market value under the provisions of the sad Regulat.on 1s the 
date of the declaration under section 6, which is 6th April, 1954 The property 
belonged to the fifth respondent who mortgaged the same usufructuarily in favour 
ofiespondents 1 to 3 and 6. The mortgagees apparently for purposes of convenient 
enjoyment by a deed of partition dated Ist June, 1951, d.vıded the hypotheca 
inter se and as a result, the second respondent was allotted a fourth share the third 
and the first one-half and a fourth share respectively Before the Land Acquisition 
Officer the claim was at the rate of Rs 7,000 per acre But the award was only at 
Rs 700 per acre It appears that only the second and third respondents res- 
ponded to the notice under section g and filed object.ons making a claim at the rate 
we mentioned. Nevertheless, after the award, the first respondent alone applied 
under section 18 for a reference In that reference, the other respondents were 
made parties. The Court below appointed a Commissione: and mainly on the 
basis of his report fixed the market valye at Rs 5,000 per acre. The State has 
preferred this appeal 


Certain legal contentions on behalf of the appellant are addressed to us The 
first of them 1s that the first respondent, having not responded to the notice before 
the Land Acquisition Officer, was not entitled to ask for a reference under section 18. 
In support of this contention our attention 1s invited to section 24 and the terms of 
section 18 of the Travancore Regulation Section 24 (2) no doubt says that when 
the applicant has omitted without sufficient reason to be allowed by the Judge to 
make a claim before the Land Acquisition Officer, the amount awarded by the Court 
shall ın no case exceed the amount awarded by the Collector But the following 
sub-section gives discretion to the Court if the omission ın its opinion, 1s for sufficient 
reason to award to the applicant an amount in excess of what had been awarded by 
the Land Acquisition Officer Sub-section (1) of section 18 by itself would suggest 
that ıt 1s only a person interested within the meaning of the Act who has filed objec- 
tions before the Land Acquisition Officer and felt affected by such objections after 
the award who could ask for a reference But in our opinion, this sub-section will 
have to be read subject to the provisions of section 24. If the omission to make objec- 
tion before the Collectoı 1s for sufficient 1casons, then section 18 (1) read with sec- 
tion 24 would imply that such a person would be entitled to ask for a reference. 
In this case, the reason why the first respondent did not himself prefer any object’on 
before the Land Acquisition Officer would seem to be that he was ore of the mort- 
gagces and'that what appl.ed to one of them would extend to the rest as well, 
because the security in their favour 1s one and indivisible As we cons.der that 
this was a sufficient 1cason for the first respondent preferring no objection, and as 
respondents 2 and 3 interested in the security had filed objections, the ground 
based on section 24 as to the non-maintainability of the reference at the instance 
of the first respondent cannot be upheld 


Tt ıs next contended for the State that inasmuch as a reference was asked for 
only by the first respondent, the higher claim of respondents 2 and 3 should not be 
considered under the reference In principle and in the abstract, the contention 
may be well-founded, and it 1s supported by the decisiors ın State v Narayan Pillay}, 
and Rajamanna: v State of Madras?, In the second case Ramakrishnan, J, held 
that ıt would not be permissible to take into account at the enquiry by tre civil 
Court on a iefercnce the representations of persons who have never applied after 
the passing of the award within the t me-limit fixed by the statute stat.ng whether 








1 ATR 1959 Ker 136 2 (1965) 1 MLJ 598 


T198 ç “ THE MADRAS LAW. JOURNAL REPORTS. (1905 


they accepted the award or were objecting toit The learned Judge went further 
and was of the view that such persons could not be added as parties to the reference 
made at the instance of persons who did not accept the award of the Collector. 
The provisions the learned Judge was construing ın the Land Acquisition Act, 
1894 are in part maleria with the Travancore Regulation. To the facts in that’ case, 
the princ ple pointed out by the learned Judge, which we with respect accept 15 
correct Was applicable But here as we already mentioned, the fcts are peculiar 
Though the mortgagees purported to divide the hypötheca and assumed posses- 
sion of the relative shares, the hypotheca itself as security 1s ore ard ent re and 
cannot be spht up It exists as a mortgage and has to be redeemed not in dribblets 
but as a whole notwithstanding the fact that the mortgagees div.ded the hypotheca 
between themselves. In fact, ıt 1s recognised by the terms cf the partit on deed 
itself and it 1s st pulated there that at the time of redemption all the 
mortgagees should surrender possession to the mortgagor. That being the 
case, the position ıs comparable in a sense to property owned ın co-ownership 
without a division, ın which case anyone cf the co-cwners can represent the 
whole of what 1s owned to co-ownership. Just as one of the mortgagees alone 
cannot insist on redemption of the share allotted to him at the partit.on, on the 
same principle, one cannot restrict one of the mortgagees for purposes of sections 
18 and 24 to his assumed interest alone in the mortgage When ore cf the mort- 
gagees makes an objection, necessar:ly 1t must extend to the entirety of the mort- 
gage which as we said, ıs one whole and not capable in lew of being split up. 
The mortgagees have interest ın the security as a whole whatever may be the effect 
of the partit on among themselves for the purposes of convenient enjoyment. On 
that view, we consider that the second objection also should fail. 


There is a third ground urged by learned Additional Government Pleader 
which ıs that whereas the clam made by the mortgagees for the trees was limited 
to Rs. 2,000, the Court below enhanced it to Rs 2,405-55. We think that the 
contention is right. This ıs manifest from the terms of section 24, which restricts 
the cla mant to the compensation cla med by him ` 


It is urged finally for the appellant that the market value fixed by the Court 
below 1s exsessive. As we ment.oned, the Court below was mainly guided by the 
Commissioner’s report But we do not think that this alone could just fy the 
enhancement to the extent allowed by the Court below There were a number 
of data sales available to the Court below for cons deraton Of them, no doubt, 
the sale dated 24th April, 1954 worked out a rate of Rs. 5,700 per acre. But not 
only this was subsequent to the date of the declarat on but al<o 1t Was a conveyance 
of only a small extent of 7 cents Further the land was comprised in S No. 1106, 
which 1s bounded on one side by a road. Apparently, this was a more valuable 
land. It 1s needless to say that small plots of land do fetch higher pr.ces than 
large extents Another sale deed dated goth April, 1956, covered S. No. 1110 
adjacent to the land under acquisition This also was a conveyance of only 6 cents 
but at the rate of Rs 4,000 per acre. Stil later on 1st June, 1957, there was a sale 
of 22 cents of land ın S No 1110 But this was at the rate of Rs 6,800 per acre 
Though these sale deeds were subsequent to the date of the declaration, they do 
in the absence of other data, give an indicat-on as to the price to be fixed for the 
land under acquisition as on Ist April, 1954, Taking all the facts and circumstances 
into account, we think that the market value may reasonably be fixed at Rs. 3,500 
per acre. The claimants will be paid compensation on that basis. 


The appeal is allowed both in respect of the enhancement made by the Court 
below ın respect of the trees ın excess of Rs. 2,000 and in respect of the market 
value which we have fixed at Rs 3,500 per acre The appellant will be entitled 
to proportionate costs 


V.K. Appeal alloweds 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


; | PRESENT :— MR. M. ANANTANARAYANAN, Chef Justice AND MR JUSTICE 
M. NATESAN. , d 


The Union of Indıa represented by the Regional Director 


(Food) Southern Region, Madras .. Appellant* 
v. wa 
Messrs. Rall: Brothers Ltd, represented by Agents, Messrs 
Best and Company (P.) Ltd., Madras and others Respondents. 


Madras Fort Trust Act (II of 1905), section 39 (3)—Responsıbılığy of the carrier (ship- 
owner) for short delivery—If ceases by the technical discharge of goods from the ship 
to the Port Trust—Port Trust not the agent of the consignee—Meanmg of “* disponent 
owners ” Ne 


The Umon of India instituted the suit (o1ginally agamst four defendants) 
claiming a certain sum on account of loss and demage in respect of a consign- 
ment of refined sugar loaded at the Poit of London and deliverable at the Port 
of Madras The plaınt stated ‘ the first defendant ın the suit are the ‘disponent 
owners and carriers of the steamer S S. ‘ Indore,’ the second defendant the agent 
of the first defendant, the third defendant the charterers and the fourth defendant, 
the agents of the charterers. 


The owners of the vessel (fifth defendant) referred to the tally-sheet receipt 
under section 39 (3) of the Madras Port Trust Act and pleaded that the entire 
manifest quantity of sugar bags had been landed by the ship and taken delivery 
of by the Port Trust and if there had been any short delivery to the plaintiff by 
the Port Trust of Madras, the plaintiff must look to the Port Trust, Madras. 


P The main question for determination was on whom was the lability for the 
amages. 


Held} that the responsibility of the carrier for the goods does not cease merely 
by the technical discharge of the goods from the ship but continues up to their 
delivery ın accordance with the terms of the billof lading. (The Trustees of the Port 
of Madras by rts Chairman v K.P. V Shark Mohamed Rowther & Co , (1963) 28.C.R. 
{Supp ) 915, followed) The Port Trustıs not the agent of the consignee. 


Held, also that the expression ‘‘ disponent owners ” on which much emphasis 
had been laid by the parties, has not received adequate consideration Here is a 
technical word relating to Marit:me law and it appears to have acquired a special 
meaning Whether the original charter 1s by demise or not, cannot (in this 
case) be inferred just by a construction of that charter Therefore, in fairness 
to the parties and in the interests of justice, ıt 15 necessary that an opportunity 
should be given to clear up this part of the case The entire case has to be 
remanded back for fresh disposal on the merits 


On appeal under clause 15 of the Letters Patent and Order 36, rule 1 of the 
Orıgınal Side Rules from the judgment and decree of the Honourable Mr. Justice 
Ganapatia Pillai dated goth March, 1961 and passed ın the exercise ofthe Ordinary 
‘Original Cıvıl Jurisdiction of the Engh Court in GS No 97 of 1956 


The Government Pleader and C. Rangaswamy Ayyangar, for Appellant. 
King and Patridge, for Respondents 1 and 2. 
Pais Lobo and Alwares, for Respondents 3 and 4. 


The Judgment of the Court was delivered by 
Natesan, J —Thıs 1s an appeal fiom the judgment and decice of this Court 
ander 1ts Original Jurisdiction dismissing the suit, CS No 970f1956 ‘The Union 


*OSA No 64 of 1961 goth June, 1967. 
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of India ıristıtuted the suit, originally against four defendants, claiming a sum of 
Rs. 66,491-11-5 on account of loss and damage ın respect of a consignment of 
British refined Granulated Sugar consisting of 90,799 bags, each bag weighing two 
cwt., the total weight being T. 9,097-18-0-0 loaded at the Port of London and 
deliverable at the Port of Madras, J V Drake & Company the third defendant were 
the shippers and the Maritime Shipping and Trading Company L:mited the owners 
of the ship, the S.S ‘Indore’ which carried the cargo. ‘The first defendant 
in the suit chartered the ship on the 4th April, 1955 (Exhibit D-1) 1s the charter 
party) specifically for a full complete cargo of refined sugar in bags not exceeding 
9,450 long tons net nor less than 9,000 long tons net for carriage to Madras. On 
the very day the third defendant in the suit, the shippers, sub-chartered the ship 
for the carnage of the sugar. The goods were taken aboard at London on 22nd 
September, 1955, Exhibit D-3 being the relative bill of lading The ship arrived 
at Madras on 19th October, 1955 and ıt commenced to discharge the cargo on 
27th October, 1955 and the discharge ot the cargo was completed, ıt 1s stated, on 
8th November, 1955 According to the plaintiff, there was shortlanding of 414 
bags of sugar weighing T. 41-8-0-0 as per bill of lading The plaint.ff also com- 
plaıned that 6,807 bags were discharged ın a bad, slack, cut and torn condition 21 d 
747 bags of sugar were sweat-stained and damaged making the sugar unfit for use. 
The shortage in the weight ın respect of the slack, cut and torn and sweat-stained 
bags was estimated at T. 86-13-3-4. There was a survey with reference to the 
7,554 bags in slack, cut and torn condition or sweéat-stained and as against this 
ıl was stated, there were available 420 bags of ship-sweepings and 521 bags of shed- 
sweepings giving a weight of T 76-12-2-25. In the plaint as framed the claim 
is laid against the first defendant as “dısponent owners ” and carriers of the steamer. 
The second defendant-company was ımpleaded as the agents of the first defendant 

The third defendant-company was impleaded as charterers and the fourth defendant 
as the agents of the third defendant The first defendant, who are a company 
incorporated in England, in their written statement denied that they were ‘ dispo- 
nent owners’ or carriers of the steamer and referred to the Maritime Shipping 
and Trading Company Limited, London, as the owners of the vessel, S. S. 
‘Indore’ from whom the first defendant chartered the ship under charter party 
dated 4th April, 1955. It was pleaded that the charter referred to was only a 
voyage charter and not a charter by demise and that the charterers had no control 
or possession of the vessel and the Master and the crew of the vessel were the servants 
and agents of the owners of the vessel The first defendant referred to the sub- 
charter entered into with the shippers the third defendant on identical terms and 
pointed out that the bill of lading was s.gned by the Master of the vessel as the agent 
of the owners thereof While, thus denying all liability for the loss and damage, 
on the merits also there was traverse of the allegation that the consignment of tons 
9.079-12-0-0 was received on board at London ın good order and condition There 
was a denial of the charge of negligence and lack of due care and diligence ın load- 
ing, handling, stowing, carrying, keeping or caring for the consignment and, as 
regards the short-landing, ıt was pointed out that the entne quant.ty had been 
landed at the Port of Madıas It was stated that in fact, there was an additional 
11 bags landed and ıf there was any short delivery the matter was one for settlement 
between the plaintiff and the Madras Port Trust The second defendant, the agents 
of the first defendant while adopting the written statement of the fist defendant, 
in variance with the written statement of the first defendant referred io the first 
defendant as the disponent of the vessel It was pleaded that since the disponent 
Owners of the vessel were parties to the suit, the second defendant cannot be held 
hable for the amount claimed by the plaint f As may be expected, defendants 
3 and 4, the sub-charteres and their agents pleaded that the plaint disclosed ro 
cause of action against them The written statement of the first defendant is dated 
ıgth July, 1957. Long afte: on 24th September, 1958, Application No 2065 of 
1958 was taken by the plaintiff for ımpleadıng the fifth defendant, the Maritime 
Shipping and Trading Company L m ted, the actual owners of the ship, as party 
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fifth defendant in the sut In the affidav.t in support of the application, ıt was 
reiterated that the first defendant in the suit are the ‘disponent owners’ and carriers 
of the steamer SS ‘Indore’, the second defendant being the agent of the first defen- 
dant, the third defendant being the charterers and the fourth defendant, the agents 
of the charterers The affidavit sets out negotiations between tke parties for settle- 
ment of the claim and of the stay of the tual of suit pending the negot.atıons as the 
cause for delay ın taking out the appl'catıon To this applıcat on, without prejudice 
to the contentions that may be 1aised ın the suit, the parties had no objection and 
as per order dated 6th August, 1955, the fifth defendant, as alleged owners of the 
steamer SS ‘Indore’ was made party defendants In the amended plaint, ıt was 
stated that the fifth defendant was made a party to the suit, as ıt was contended by 
the first defendant that ıt was the fifth defendant as the owners of the vessel that were 
hable for the suit clarm 


The owners of the vessel in their wiitten statement, dated gth June, 1960, while 
admitting their ownership of the vessel, denied that the first defendant were ‘dis- 
ponent öwners * of the vessel They specifically referred to the tally-sheet receipt 
under section 39 (3) of the Madras Port Trust Act and pleaded that the entire manı- 
fest quantity of sugar bags had been landed by the ship and taken delivery of by the 
Port Trust and ıf there had been any short delivery to the plaintiff by the Port Trust 
of Madras, the plaintiff must look to the Port Trust, Madras. 


On the pleadings, apait from quantum ofdamages, the main question for con- 
sideration was on whom was the liability for the damages With whom was the 
contract was the prime matter for discussion andthe lability of thg Port Trust, if any, 
had also to be ascertained There were as many as 21 issues ın the suit and the 
leaned Judge as against the fifth defendant, held that the institution of the plaint 
without obtaming leave under the Letters Patent could not be accepted as proper 
institution. It was, therefore, held thatthe Court had no jurisdiction as against 
the fifth defendant On the plea of limitation 1aised by the fifth defendant, ıt was 
held that the claim as against the fifth defendant was barred by limitation, the claim 
itself getting extinguished under rule 6 of Article III of the Cartiage of Goods by the 
Sea Act The exonerat.on of the fifth defendant on these legal bars have not been 
the subject of any argument before us, and rightly, the posit on berg clear The 
attempt before us has been to sustain the claim aga'nst tke first defendant as the 
carrier or the ‘ disponent owners ’ of the vessel We shall be adverting to this 
aspect presently 


On the merits while holding that 414 bags had not been delivered to the plain- 
tuff by the Port Trust, the leaired Judge was of the vicw that this was not a case of 
short landing as tally -sheets ıssı ed by the Port Trust showed the ertire quantity of 
cargo as dischaiged The Assistart Traffic Manage: of the Port Trust admitted 
that the entire quantity was landed and that the tally-sheets were correct The 
İcarned Judge procceded in the view that the Port Trust by operation of law was made 
to accept the goods as balee of tle cons grce, when ıt took charge of the goods from 
the ship and that the delivery of the goods to the Port Trust must be held to be 
delivery to the cons gnee In taking this view, the learned Judge purported to follow 
certain earl.er decision of this Court Now this view of the jural position of the Port 
Trust cannot be maintained after the dec sion of the Supreme Courtin The Trustees 
of the Port of Madras by its Chairman v K P V Shark Mohamed Rowther and Co 1 
The legal relationship between the shrp-owner, the shipper or the consignor and 
the consignec 1s thus enunciated in the sa d decision 


“There 1s no doubt the ship-owner 1s the bailec of the shipper, the 
consignor, and that he 1s responsible for the delivery of the goods to the consignee 
or a transferee according to the terms of the bill of lading This duty the ship- 
owner, discharges only wher. he has del.vered the goods to the consignee or such 
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person who be entitled to take del.very ın accordance with the endorsements 
on the bill of lading Delivery to the Board 1s not delivery to the consignee or 
person both because the del.very 1s to be on the presentation of the bill of lading 
and because the Act contains no provision which would constitute the Board 
an agent of the consignee for the purpose of taking del.very of the goods....... 
It ıs true that on the Board’s taking charge of the goods and giving a receipt 
about it to the ship-owner, the master or the owner of the vessel ıs absolved from 
liability for any loss or damage which may occur to the goods which had been 
landed, but this provision by itself does not suffice to convert the receiving of the 
goods by the Board after they had been landed by the ship-owner to the Board’s 
taking delivery of those goods on behalf of the consignee The Board simply 
takes charge of the goods on being required by the steamer-agent to take charge 
ofat ik se ... ...Itis clear therefore that when the Board takes charge of 
the goods from the shıp-owner, the shıp-owner 1s the bailor and the Board is the 
' balee and the Board’s responsibility for the goods thereafter ıs that of a bailec 
The Board does not get the goods from the consignee. ... .. ...... Bier 
Lower down their Lordships pointed out : 


“ The responsibility of the carrier for the goods does not cease merely by. the 
technical discharge of the goods from the ship but continues upto their delivery 
ın accordance with the terms of the bill of lading ” 


In The Madras Port Trust v. K P A  Annamala: Nadar}, followimg the above 
decision of the Supreme Court, we have ourselves considered the relative positions 
of the shıp-owner, the Port Trust and the consignee and the effect of the tally-sheet. 
It follows that the whole matter and the relative liabilit es of the part es ın this case 
will have to be examined afresh ın the light of the above decisions The plaintiffs 
do not accept the correctness of the tally-sheets and question the finding that the 
entirety of the bags loaded have been discharged. Here we may remark that for 
reasons best known to, themselves, the plaintiffs have not made the Port Trust as 
party-defendant and made any claim against the Port Trust The explanation 
submitted at the bar ıs that a claim, if any, available against the Port Trust was 
barred by limitation on the date of the suit. 


Then there ıs the question of short weight of goods landed. Even if there is 
no actual short landing in the number of bags, the question of short weight of goods 
landed would arise for consideration and on this the learned Judge was of the view 
that the real shortage in weight could only be about 11 tons. The learned Judge 
was further of the view that the entire shortage ın weight could not be attributed 
to the ship-owners, as the goods were lying in the warehouse of the Madras Port 
Trust for a considerable t me before delivery was completed in March, 1956. The 
learned Judge, therefore, fixes the liability of the shıp-owners for one half of the 
shortage ın Weighment The finding in this regard ıs attacked ,by the learned 
Counsel for the plamtiff It ıs pointed out that even if there has been no short- 
landing of 414 bags, there Was shortage ın the contents of the goods delivered covered 
by the 414 bags Assuming they had gone into the shed-sweeping or ship-sweepings, 
it is submitted that in calculating the loss ın weight, the learned Judge has in effect 
given credit in favour of the defendants, of the weight of the goods twice. The 
learnéd Counsel points out that on a proper calculation on the tonnage actually 
delivered, the shortage would come on T 51-10 cwt. There 1s much to be said 
for this contention As we are remanding the matter for fresh disposal, we are not 
going into the details The learned Judge proceeds on the basis that there was no 
Proof of the actual weight shipped The fact that the charterer the third defendant, 
is also the shipper, has some bearing on the question and has not been adverted to 
by the learned Judge The correspondence shows that there has been complaint 
of bad handling of the sugar bags during the discharge In the documents paper 
at page 84, there ıs a protest by the Assistant Director (Clea ance and Storage) 
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that the shore labourers were invariably using hooks while handling sugar bags 
ex S.S. ‘Indore’ despite repeated requests not to do so, and that cons:derable 
damage was caused to the bags by the use ofthe hooks A letter dated grd Novem- 
ber, 1955, at page 92 of the documents points out that the Stevedore labour ınsıde 
the hatches were discharging torn and slack bags without mending them with the 
result that a lot of sugar was lost during the movement of the bags from the hatches 
to the wharf. On the question of weight the leained Judge points out that the bill 
of lading while giving the number of bags and the total weight of the contents also 
‘contains the words “weight and contents unknown.” The learned Judge would 
not give any weight to a certificate Exhibit P. 25 showing that each bag of sugar 
contained 2 cwts and further considers ıt not proved Learned Counsel for the 
plaintiff states that no objection was taken to the proof of this document and that 
it was not the case at trial that goods were not loaded as per invoice Now}the bill 
of lading gives the number of bags shipped and about that number there can be no 
doubt. Clearly 414 bags have not been delivered to the consignee and having 
regard to the weight of the bags in torn or slack condition an inference may be drawn, 
if the other circumstances warrant that the bags not delivered whole and in proper 
condition contained contents similar in weight to those properly del.vered. May 
be the learned Judge in the view he had taken on the legal issues has not referred 
to all the available evidence on the matter and the several aspects which do call 
for consideration, if the liability has to be definitely fixed Trué¢, some damage 
could have occurred in the premises of the Port Trust after landing A question 
will arise whether notwithstanding section 39 (3), the ship-cwner or carrier could be 
made liable for the same We need not go into these questions now and here 

That there has been carelessness ın the handling of the goods on board and, after 
landing is apparent from the records. It is unfortunate that even formally the 
Port Trust has not been made a party to this suit and the claim against it has been 
allowed to get barred by bmitat.on ın endless correspondence. It may be that the 
Port Trust is a statutory Corporation, but that does not absolve ıt from Liability for 
the loss 1f any for which it 1s answerable to the Union Government 


It ıs contended for the plaintiff that even if other defendants are not lable, 
as the “ disponent owneis” of the vessel in relation to the charterer third defen- 
dant, the first defendant was in the position of the ship-owner and liable as carriers 
It is contended that only in respect of loss and damage, which may occur after the 
goods had been taken charge of by the Port Trust, the Port Trust may be proceeded 
against and that the records of discharge and delivery establish that 6,807 bags 
were discharged ın a slack condition and 747 bags ın torn condit.on. There were 
420 bags, sweat-stained The total tonnage was ın 90,799 bags and only 83, 831 
bags it 1s stated were delivered ın sound condition Before the learned Judge the 
Plaintiff stated that they will not be pressing their claim for deterioration in quality 
in the case of sweat-stained sugar However, claim for damages were persisted ın 
ın respect of shed-sweepings because the shed-sweepings were an admixture of dirt 
and foreign matter in large measure 


Though there ıs a specific issue No 11 on the question whether the first defen- 
dant are not “ disponent owners ” or carriers of goods, there is no discussion of this 
question ın the judgment under consideration In the charterparty between the 
first defendant and the third defendant, the first defendant are referred to as the 
“disponents’ of the ship called S.S ‘Indore’. The other terms of the charterer 
are practically identical with the terms of the charter ın favour of the first defendant 
‘om the fifth defendant In both the charter parties one finds the following clauses: 


© Gharterers ? liability to cease when cargo 1s shipped and Bills of lading signed, 
except as regards payment of freight, dead freight and demurrage, if any ” 


İn both the charter parties ıt ıs covenanted: 


“Ship to be responsible for any quantity short delivered of signed Bull of lading 
quantity.” 
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Except.ng the use of the word ‘ disponents’ ın the chaiter-party with regard 
to the third defendant, there ıs little difference in the covenants ın the two charter- 
parties. This aspect of the matter ıs emphasised by both the part.es. But * dis- 
ponent’ or ‘disponent owner’ is not statutorily defined anywhere, nor was our 
attention drawn to any decided case or standard legal treatise, where the rights 
and liabilities of the disponent owner are set out The reference to ‘ disponent’ 
or *““ disponent owner ” in Scrutton on Charter Parties does not give any lead in 
the matter for holding merely from the expression disponent fcund ın the second, 
charter-party, that the first defendant must be deemed to be the ship-cwner for 
purposes of the voyage Scrutton classifies chaiter parties under three main cate- 
gories thus: 


“ (3) Charters by demise (4) tome charters (not by way of demise) 
and (42) voyage charters The last category ıs most commonly concerned with 
charters for a single voyage. . . .s, . . . . Categor.es (22) and (a1) however, 
both differ from category (2) ın the important respect that the owner remains 
under them ın possession of his ship with all the important legal consequences 
that flow therefrom ” 


There is a footnote that the modern tendency 1s against the construction of a charter 
as a demise or lease At page 30 ın Scrutton (17th Edition) ıt 1s obseryed that the 
description of a person in a charter-party as “charterer” or “disponent owner ”” 
ıs not inconsistent with his contiacting as agent for another and therefore, the real 
principal may prove the agency and sue in his own name In Carver on Carriage 
by Sea (Vol. 1), 11th Edition, the footnote ın page 337, refers to the case of a 
chartering of a ship from “ disponent owners ” who were a company managing the 
ship for the owners The report cited is not available That the parties laid much 
stress on the express.on “ disponent owners ” 1s apparent from the pleadings. While 
the plaintiff asserted the liability of the first defendant on the basis of his being the 
disponent owner and cerner of the steamer, the first defendant’s understanding 
of the claim 1s apparent from his-pleain para 4 of the written statement. 


“The said charter-paity (the one ın favour of the first defendant from the 
fifth defendant) was only a voyage charter and not a charter by demise and there- 
fore, the charterers had ro control or possession of the vessel and the Master and 
the crew of the vessel were the servants and agents of the owners of the vessel. 
There ıs, therefore, no privity of contract between the plaintiff and this defendant. 
It 1s only in cases where the charter operates as a demise or a lease of the ship. 
itself and the charterer for the time being becomes the owne: of the vessel that 
the charterer can be considered to be a disponent owner The charter in question 
was not a charter by demise, but was only a voyage charter as stated already ” 


It ıs not clea: from this whethe: the first defendant understood that where the 
charterer ıs the disponent owner of the vessel the charter 1s a charter by demise- 
If it is a case of charter by demise of the ship then of course, the first defendant would 
be a carrier ard liable as such 


“Tf the charter-patty ıs such as to give the charterer possession of the vessel 
as Well as the right to use her carrying capacity, so that the vessel 1s, in effect, let 
to him, and the master in charge of her ıs his servant, then the owner 1s not in 
the position of a carrier, cıtbeı as regards the charterer or anyone else, and there 
1s no reason for regarding the master as actually, or presumptively, his agent in 
contraclırg with shippers” (Carver—Carnage by Sea (Vol. 1), 11th Edn- 
page 408.) 

As stated earl:er the second defendant the agent of the first defendant would aver 
that the first defendart are ‘ disponent owners’ of the vessel The fifth defendant 
denies that the first defendant were ‘ the disporent owrers ? of the vessel and admits 
that he 1s the owner We may state that before us the same Counsel represented. 
defendants 1, 2 and 5 and his case ıs that the habulitv, if any, as shıpowrer ıs that 
of the fifth defendant and not of the first defendant Learned Counsel for the defen- 
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dants would conter” that a reference to the two charter-parties and how the respec- 
tive rights and liabilities of the partes were understood as made out ın the ev.dence, 
would show that the first defendant was merely an ordinary charterer, the third 
defendant being a sub-charterer. We feel that having regard to the pleadings and 
the emphasis laid by the parties on the expression “‘ disponent owners ” the matter 
has not received adequate consideration and cannot be properly disposed of now 
on the materials before us. Here ıs a technical word relating to Maritime law and 
ıt appears to have acquired a-special meaning Whether the original charter 1s 
by demise or not, cannot in this case be inferred just by a construction of that charter, 
Having regard to the importance of the question, we do not think that justice would 
be done by by-passıng the issue The questions raised in our view, ın this case are 
of some importance As pointed out earlier, a specific issue was raised touching 
this aspect of the question, and Counsel on both sides feel that ıf an opportunity 
ıs g.ven, they would be able to place adequate materials for a determination of the 
‘question. We think that in fairness to the parties and in the interests of justice, 
it ıs necessary that an opportunity should be given to clear up this part of the case. 
The plaintrff’s whole case rests upon this plea and we do not think we would be 
justified in rejecting the claim on the simple ground that at the trial the plaintiff 
does not appear to have invited a specific decision on the question. Ex facie the 
parties attached considerable importance to the term The second charter-party 
does contain the expression that the first defendant was the disponent of the ship. 
We are not satisfied that merely on this description without anything more, We can 
as contended conclude that the first defendant ıs the carrier and shift, the hability 
from the fifth defendant to the first defendant On the other aspect of the question, 
regarding short-landıng also, the learned Judge has proceeded on the erroneous 
basis that the Port Trust 1s the agent of the consignee We, therefore, think it is 
desirable that the entire case 1s remanded back for fresh disposal on the merits. 


In the result, the judgment and decree dated goth March, 19611n GS No 97 
of 1966 are set aside and the case ıs remanded for fresh disposal ın the hght of the 
observations contained herein The taxed costs of the suit as well as the costs of 
this appeal will abide the result and be provided for in the ultimate decree that may 
be passed In the appeal one set of fees for all the defendants 1 to 5 only 1s allowed. 
Court-fee paid on the memorandum of appeal will be refunded 


V.M.K —— Ordered accordingly, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT +—Mr Justice T. RAMAPRASADA Rao 
Madras Cine Service by Sole Proprietor T $ Lakshmi .. Petitioner” 


r 





u 
Shyamala Pıctures Prıvate Ltd by Managıng Dırector AR M.AN. 
Annamalai Chettiar. .. Respondents. 


Presidency Small Cause Courts Act (XV of 1882), sestton 38— New Tral Application— 
Powers of the Full Bench—Revistonal and not appellate—No power to reverse findings of 
fact—Matier to be remited to inal Court—Practrce. 

The plaintiff filed a suit for recovery of monies on the foot of an agreement 
executed by the defendant The trial Court accepting the plea of the defendant 
that the agreement was vitiated by undue influence and coercion and therefore 
unenforceable, dismissed the suit after making ınreconcılable observations The 
new trial Bench reversed the decision of the trial Court and decreed the suit. 
On a revision to the High Court 

Held Under section 38 of the Act the Full Bench has not jurisdiction to reverse 
findings of fact, as their jurisdiction 15 purely revisional and not appellate in 
character 

me EE e ee a a 
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Where the new trial Bench definitely is of the opinion that the findings of 
fact of the trial Court cannot be sustained, ıt can remit the matter to the tral 
Court for a reconsideration of the entire issue. Itıs possible that they can give 
their mind and indicate their views as well in the order of remittal. Thus 1s 
however left to the discretion of the bench trying the matter. 


Petition under section 115 of Act V of 1908 praying the High Court to revise 
the decree of the Court of the Small Causes, (Full Bench), Madras, dated 13th 
August, 1965 and passed in N.T A. No. 62 of 1965 (S GS. No. 7594/63 on the file of 
the Court of Small Causes (Second Judge), Madras. 


E. R. Krishnan, and T. V. Sathamurthy, for Petitioner. 
S. B. Manı, and Palamappan, for Respondent. 
- The Court delivered the following 


JopGment.—The question involved ın this civil revision petition 1s of some 
umportance as ıt deals wth the powers of the new trial Bench of the Court of Smal}. 
Causes in Presidency towns under section 38 of the Presidency Small Cause Court 
Act, 1882, The relevant facts are as follows : 


The respondent (plaintiff) instituted a suit for recovery of moneys, being the: 
hire charges of a camera, on the foot of an agreement Exhibit P-1 executed by the 
petitioner (defendant) on 29th September, 1963. The plea of the petitioner was 
that the agreement 1s vitiated by undue influence and coercion and therefore un- 
enforceable. The trial Court dismissed the suit, being of the view that Exhibit 
P-1 was taken under coerc.on and undue influence. The new trial Bench how- 
ever, reversed the decision of the trial Court and decreed the suit as prayed for 
The question 1s whether the Full Bench of the Court of Small Causes could Teverse 
the decision of the trial Court, and if ıt did desire to so reverse and find a fact in a 
manner otherwise than that found by the trial Court, whether it could dispose ıt 
of by itself. 


It is not necessary, for purposes of this petition, to traverse any more into the 
oral or documentary evidence adduced ın this case. 


It ıs no doubt true that Courts presided over by Judges who are necessarily 
human can weigh the pros and cons of the evidence before them and come to` con- 
clusions different from that arrived by the Courts subordinate to them., But this 
general rule has some exceptions when considered in the light of the jurisdiction 
conferred upon them by statutes. Under section 37 of the Presidency Small Cause 
Courts-Act, 1882, ıt 1s provided; ~- naon i 


“Save as otherwise provided by this Chapter (Chapter VI) or by any other 
enactment for the tıme being in force, every decree and order of the Small Cause 
Court in a suit shall be final and conclusive ” 


After imprinting the judgment of a Small Cause Court with such finality and con~ 
clusıveness, section 38 provides for a new trial of contested cases, under which 
the new trial Bench, on an appl cation by the aggrieved party, within the pres- 
crıbed time, may order a new trial to be held, or alter, set aside or reverse the decree 
or order, upon such terms as it thinks reasonable. Section 38 has been the subject- 
matter of interpretation ın several judgments of this Court. Even on a prima facie 
reading of the said section read ın conjunction with section 37 which gives a finalit 

and conclusiveness to the decrees and orders of the trial Court in the Small Causes 
Court, ıt appears to me that the powers of the new trial Bench are purely revisional 
and not appellate ın character. As prefaced by me, it is possible that a different 
mind might come to a different conclusion on the same set of facts, But that by 
itself does not enable the new trial Bench of the Court of Small Causes to ever 
the decision of the trial Court only on the ground that on the facts and circumstances 

of that particular case, ıt has come to a conclusion different from that arrived at 
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by the trial Court. In Sadasook Gambır Chund v. Kannayya!, the majority of the learned 
Judges of the Full Bench were of the view that even ın a case where a new trial 
Bench might reasonably come to a different conclusion other than that arrived 
at by the trial Court, yet they would be transgressing the limits of jurisdiction 
conferred upon them if they so reverse a judgment of the trıal Court on questions 
of fact. More clearly another Full Bench of our Court in Sa: Sikandar Rowther v. 
Ghouse Mohideen Mardkayar?, held as follows * 

“A Full Bench of the Small Cause Court sitting under section 38 of the Presi- 
dency Small Cause Courts Act has no jurisdiction to decide questions of fact 
generally, nor has it jurisdiction to decide questions of fact, when those questions 
of fact first arise before ıt in consequence of its finding on a question of law.” 


This 1s a case in which the trial Court found as a fact, at any rate at the end of 

the judgment, that Exhibit P-1 1s vitiated by undue influence and coercion. ` This 
1s a finding of fact. Under section 38, the Full Bench ofthe Court of Small Causes 
has no jurisdiction to reverse the said finding of fact as their jurisdictionis purely revi- 
sional. On this ground ıt 1s sufficient to set aside the order of the new trial Bench of 
the Court of Small Causes But as justice should not only be done, but seem to be 
done, I have considered ıt desirable ın the instant case to probe further and indi- 
cate as to what ought to have been done by the mew trial Bench ın such circums- 
tances, \ 
In the instant case, the learned Judges, as reasonable and prudent men, have 
decided to disagree w:th the trial Judge ona question of fact In such circumstances, 
ısıt to be assumed that they are helpless and for want of jurisdiction they should 
refrain from in any manner mterfering with the-judgment of the trial Court? 
This ıs not so It 1s only to avoid such a misconception that section 38 prov des 
that the new trial Bench has the power to order a new trial to be held. The 
expression ““ may order a new trial to be held ’’ appearing ın section 38 is specially 
significant. It 1s appropriate that ın circumstances where the new trial Bench 
definitely is of the opinion that the findings of fact of the trial Court cannot be 
sustained, 1t can remit the matter to the trial Court for a re-consideration of the 
entire issue. The new trial Bench has the power in such circumstances to direct 
a new trial of the case by remitting the matter to the trial Court. It is possible that 
they can ‘give their mind and indicate their views as well in the order of remittal. 
This is, however, left to the discretion of the Bench trying the matter. But if once 
they come to the conclusion that the findings of fact of the trial Judge cannot be 
supported, ıt 1s not to be taken that they have no jurisdiction at all to do anything 
ın the matter as their powers are purely revisional. As pointed out by Wadsworth, J.. 
in Kuppak Chetty v. Saraswathı Ammal’. ` 


“Tf it (Full Bench of the Small Causes Court) comes to the conclusion that the 
findings of fact by the trial Court are unsupported by evidence and are such as to 
justify interference ın revision the proper procedure is not to give fresh findings 
of fact but to order a retrial at which the fects may be gone into afresh ” 

With these observations I very respectfully agree. 

I have already stated that justice should not only be done but seem to be 
done. The provocation for my observation 1s that the tr.al Judge has found both for 
and against the respondent (plaintiff). The following observations of the trial Judge 
make the position clear I am extracting the relevant excerpts in the judgment 
ın support of my observation 

va) “ Even at the outset ıt should be noted that there 1s no evidence worth 
the name to support the contention of the defendant ” 


(6) “Ifreally thereis any truth ın the defence regarding the alleged coercion 
and undue influence, one wouldexpect the defendant to repudiate the agreement 
within a reasonable tme after she executed it” 


ee mm 
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(c) “ Even m that reply telegram details of the alleged undue irflverce and 
duress were not mentioned ” 


(d) “itis difficult to corceive how the plant fs clerk could have exerc sed 
undue influence upon the defendant ın execut.rg the agreement” 


But the follow.ng extracts g ve a differert colour to the ent re “ubject 


(1) “The circumstances were such that she bad no alternat ve but to'sign 
though she knew that the amount was excess.ve à 


(2) “On a consideration of the ev dence I think the letter Exhibit P-ı was 
taken under coercion and undue influence ... ” 


After making such irreconcilable observations, the learned Judge dismissed the suit 
It is not clear from the judgment of the trial Court as to what 1s the clinching 
finding of fact which prompted him to dismiss the sut It ts in this respect that I 
desire that the suit should be tried once over, so that a clear finding of fact may be 
secured on the question in 1ssue Whether Exhibit P-1 1s tainted by coercion or undue 
influence. ' 
Whilst therefore setting aside the order of the new trial Bench, I direct that the 
case be remitted to the Court of Small Causes for being tried with liberty to either 


party to adduce such oral or documentary evidence in the case as they may deem 
necessary. No costs. 


VS. ——-— Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Or. ginal Jurisdiction ) 


PRESENT ‘-—MkR Justice P RAMAKRISHNAN 
E.M Lakshmanan 
v. 
The State of Madras, represented by the Collector of North Arcot 
District (The District Revenue Officer, North Arcot) 
and another Respondents. 
Rice Milling Industry (Regulation) Act (XXI of 1958), section 8 (3) (c)—Lease of rice mill 
consisting of machinery and buldıng—Only one item of machinery belonging to lessee— 


Application by lessee under section 8 (3) (c), after the ter mination of lease, for shifting of 
rice mill to new premises—Mainianabrhty. 


Petitioner? 


Where a rice mill taken on lease by a lessee, and for which he was granted a 
licence under the Rice M Iling Industry (Regulation) Act, was a composite unit 
involving several items of machinery and building and all that the lessee was enti- 
tled to as his own ın connection with the rice mill was a single piece of electric 
motor, the lessee cannot, after the termination of the lease, apply under section 
8 (3) (c) of the Act for the shifting of the rice mill to new premuses, so that he might 
carry on rice milling business thereunder the old licence When he seeks to use 
his electric motor and carry on rice milling business ın some other place using 
other machinery and equipment, 1t will really be a case of starting of a new rice 


mull and not that of shifting the prev.ous millor a part of the ill f 
which he had obtained a licence j pes Er 


Petition under Article 226 of the Constitution of India, praying that in the 
‘circumstances stated in the affidavit filed therewith the High Court willbe pleased 
to call for the records relating to the petit.oners’ appl'catıon for change of location 
of his rice mill, dated 18th July, 1964, andissue a writ of mandamus directing the res- 
pondent No.1 herein. to exercise jurisdiction under section 8 (3) (c) of the Rice 
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Milling Industry Act of 1958 for change of location of the existing rice mill and 
grant permission to the petitioner to shift the plant and mac hinery to the new build- 
ing from the old one ın Survey No. 654/2A in Cheri Village, Arkonam taluk, and 
carry on the rice mulling operations therein. 


N. C. Raghavacharı, for Petitioner. 


J. Kanakaraj, for Government Pleader, for Ist Respondent and R D. Indrasenan, 
for 2nd Respondent. 


The Court made the following 


ORDER —The petitioner, KM Lakshmanan, obtained a lease for a period of 
four years from 12th October, 1960 of a rice mull belonging to the predecessor-ın- 
title of the 2nd respondent Sanjeevi Mudalıar. Previously there was a licence to 
run that rice mill in the name of the predecessor of the 2nd respondent. Conse- 
quent upon this lease the petitioner obtained a licence under the Rice Muling Indus- 
try (Regulation) Act, 1958 for running the rice mill from 17th July, 1962. 
The petitioner however continued to have the licence for a period ending 31st March 
1965, after renewal In the meantime consequent on the fact that the lease ın favour 
of the petitioner from the brother of the 2nd respondent had expired on 11th 
October, 1964 disputes arose between the 2nd respondent and the petitioner about 
the recovery of possession of the rice mill According to the 2nd respondent, the 
petitioner filed a suit for injunction and the suit was dismissed on grst August, 1965 
for default. In the meantime accepting the representation of the and respondent 
that the petitioner was not entitled to continue to run the rice mill as the lease had 
expired on 11th October, 1964, the Collector of North Arcot, the licensing authority, 
suspended the licence granted to the petitioner with effect from gth February, 1965. 
The petitioner appealed against the order to the Board of Revenue. In the mean- 
time the petitioner applied to the 1st respondent (the Collector-of North Arcot) 
rely.ng on section 8 (3) (c) of the Act for the shifting of the machinery of the r.ce mull 
ın respect of which renewal of the licence was granted to him upto 31st March, 1965, 
to some other building which he had built for housing a rice mill. This application 
was rejected by the Collector by an order passed on 22nd December, 1964 stating that 
the application purporting to be under section 8 (3) (c) of the Act for shifting the 
machinery from the present rented building was really for an altogether new rice 
mill to be run in the village. In view of that fact the petitioner was required to 
apply for a fresh permit under section 5 of the Act The petitioner had filed this 
writ petition for a writ of mandamus directing the 1st respondent to exercise his proper 
jurisdiction under section 8 (3) (c) of the Act. 


The petitioner’s principal contention 1s that the Authority, namely, the Ist 
respondent (Collector of North Arcot) ought to have granted the prayer for shifting 
the machinery under section 8 (3) (c) ofthe Act. Section 8 (3) (c) ofthe Act reads 
thus : 


“ig Noownerofarcemili.............. e.. 


(c) shall, without the previous permission of the Central Government change 
the location of the whole or any part of the rice mill ın respect of which a licence 
has been granted under section 6”. 


This application was strenuously resisted by the 2nd respondent, Sanjeev: Mudalıar, 
the brother of the former owner of the rice mill, who had granted a lease of the rice 
mull to the petitioner He contends that under the terms of the lease the petitioner 
was to enjoy the building as well as the oul and rice mill machinery there büt he 
had the option to change the prime mover of the rice mill In fact at the time of the 
lease there was o1l engine, but subsequently relying upon particular term of the lease 

the petitioner got an electric motor belonging to lum substituted in the place of ojl 
machine, and was using the rest of the machinery including the hullers belongıng to 
the 2nd respondent as well asthe premises of the 2nd respondent for hulling rice, and 
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relying ‘upon the licence issued to him On the expiry of the lease period the only 
part of the rice mull which belonged to him was the electric motor, the rest of the 
rice mull wag the property of the and respondent. Therefore the petitioner cannot 
urge, when all that he was entitled to ın connection with the rice mill for which the 
earlier licence was granted to him was a single piece of electric motor, that he would 
be entitled to apply as owner (or lessee) of the r.ce mull to shift the whole or part of the 
machinery of the r.ce mill to new premises, so that he might carry on rice milling 
business thereunder the oldl:cence Reference was made ın this connection to the 
application for permit which refers to the place where the rice millis to be establ shed, 
the particulars of the pr:me mover, details of the milling machinery, namely, parti- 
culars of the huller, millng capac.ty and several other details. The rice mill ıs 
therefore a composite unit involving several items of machinery, buildings and otker 
machineries When a person has been granted alıcence for this ccmposite unit uncer 
the Act, he cannot urge after the lease ofthe entire composite unit had terminated and 
he has got in his possession only one item of machmery from the r.ce mill, namely; 
the electric. motor, what he ıs seek'ng 1s the shifting of the machinery of a rice -m 11 
that belonged to him to new premises, so that he m ght be enabled to carry on 
rice milling business under the old İıcence in the new premises In fact after the 
terminat on of the lease granted to hm by the brother of the and respondent, the 
petitioner had ceased to be the lessee of the r ce mill for which he had been granted 
renewal of licence. All that rcma:ned to him of the rice mill of which he was tke 
lessee, was the electric motor o Wben he seeks to use that electr.c motor and carry 
on rice milling business ın some other place using other machinery and equipment 
it wll really be a case of starting a new rice mill and rot shifting the previous mul 
or a part of the previous mill for which he had obtained a licence on the footing that 
he was still the owner of the rice mıll Therefore, there ıs good reason for support- 
mg the order of the 1st respondent in rejecting the application of the petit-oner 
under sect:on 8 (3) (¢) of the Act There are no merits in this.writ petition, The 
writ petition 1s dismissed with costs of the 2nd respondent. Advocate’s fees Rs 100. 


V.K. — Petition dismissed. 


IN'THE HIGH COURT OF JUDICATURE AT MADRAS 
Present *—MR. Justice N KRISHNASWAMY REDDY. 





Publıc Prosecutor .. . Appellant* 
cae R 
M. Sethuvel Chettiar and others 4; 7 .. Respondents. 


Prevention of Food Adulteration Act (XXXVII of 1954), sections 2 (1) (a) (1), 7 (i) and 
16 (1) (a) (i), rule 5, Appendix B—Ice cream— Preparatıon of —Ice Credm made from 
skimmed mlk—If should contain milk fat. 


The definition of “Ice, Cream” specified in Append x B to the rule 5 of the 
Prevention of Food Adulteration Rules, makes a distinction between ice crezm 
made with cream, mılk or other milk products ön the one hand and Ice Cream 
made with cream, mk or other milk product, there must be 36 per cent. sol.ds 
and 10 per cent milk fat except rg the ice cream containing fruits or nuts or 
both, where the content of muk fet should not be less than 8 0 per cent. Though 
skimmed milk appears to be a m'lk product, ıt has been specifically separated frem 
the other milk products and brought as a separate category of ice cream prepared 
with such sk mmed milk which shall conta n at least 8 5 per cent. of m_lk sol ds. 


Should the milk fat be present in the 1ce crezem made of skemmed milk? 


It ıs clear frem the defin ton of ‘sk mmed milk’ that the fect ether wholly or 
substantially ıs removed ın the sk mmed mlk and that ıt should conta not less 
eg TE Se ee ee ee ad 
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than 8.5 per cent. of milk solids. Ifthe Ice Cream ıs made of milk or sk’mmed 
mulk, ıt should invariably contain not less than 8.5 per cent. of mılksolıds. Ice 
Cream made of mlk or cream or any other product should contain the specified 
percentage of milk ın the definition of ‘Ice Cream’. If ice cream made of 
skimmed milk were also to contain the similar percentage of milk fat, there will 
be practically no difference between ice cream made of milk and skimmed milk. 
This cannot be the intent:on of the rule-makers. 


Appeals under section 417 of the Code of Criminal Procedure, 1898, against the 
acquittal (2) of the respondent (accused) ın CA. No 212 of 1965 of an offence 
under sect'ons 2 (2) (a) (1) 7 (1), and 16 (1) (a) (2) of the Prevent'on of Food Adul- 
teration Act XXXVII of 1954 and Cl A. 1111 of Appendix B to rule 5 of the 
Rules framed thereunder, by the District Magistrate, Maduraiin GC No. 322 of 
1964 ; (22) of the respondents (accessed) ın GA No. 291 of 1965 of an offence 
under sect ons 2 (1) (a) (1), 7 (4) and ro (1) (4) (2) of the Prevention of Food Adulte- 
ration Act XXXVII of 1954 and CI. A 1111 in Appendx B to rule 5 of the 
rules thereunder, by the District Magistrate, Madurai,in CC No. 372 of 1964; 
(ti) of the respondents (Accused 1, 3 and 4) in C.A No 729 of 1965 of an offence 
under section 7 (1) read with sections 16 (1) and 17 (1) of the Prevention of Food 
Adulteration Act against accused 1 and 3 undersection and 7 (1) read with section 
16 (1) of the Prevention of Food Adulterat'on Act against accused-4, by the Sessions 
Judge of the Court of Ses ion, Madurai, m C.A No 47 of 1965 (GG No. 217 0f 
1964, Additional First Class Mag strate I, Madurai) , (w) of the respondents 
(accused. Nos. 1, 2 and 4) in CA No. 877 of 1965 of an offence under section 2 (1), 
(a) (1) 7 (2) and 16 (1) (a) (1), read w th section 17 of the Prevention of Food Adul- 
teration Act XX XVII of 1954 and Cl. A 11 11ın Appendix B to rule 5 of the 
Rules thereunder, by the Sessions Judge of the Court of Session, Madurai in C.A. 
No. 1og of 1965 (C.G No. 175 of 1964, Add.t'onal First Class Magistrate TI, 
Madurai). 

Caluin Jacob; for Public Prosecutor, for Appellant. g 
.  S. Arunachalam, S Bhaskaran, S. Palamswamy for K. Sangottan, 
V. C. Palaniswamy, GM Ramachandran and K. Alagırıswamy, for Respondents. 

The Court delivered the following 


JupGment.—These appeals have been filed by the learned Public Prosecutor 
against the orders of acquittal. The respondents in all these cases were prosecuted 
for offences under sections 2 (2) (a) (1), 7 (1) and 16 (1) (4) (4) of the Preventıon'of 
Food Adulteration Act and Clause A 11 11 in AppendxBtorule 5 of the Pre- 
vention of Food Adulteratıon Rules. As the point raised in all these appeals 1s 
the same, they are disposed of together. The subject-matter ın all these appeals is 
ice cream made of sk'mmed milk 


The respondent ın GA No. 212 of 1965 was the proprietor of Vasudev Ice 
Factory, Cool House at Door No 166, West Mas: Street, Madurai. The Sanitary 
Inspector, Madurai Municipality, purchased 600 grams of ice cream from the 
respondent for sample On analysis by the Analyst, the sample was found to be 
deficient ın fats to the extent of 80 per cent. 


In GA. No 291 of 1965, the Sanitary Inspector purchased 600 grams of ice 
cream from the respondents as sample. On analysis, ıt was found that the sample 
was deficient ın fat to the extent of 66 per cent 


The Food Inspector filed complaints against?the respondents in both these 
appeals before the District Magistrate, Madura: It was contended by the respon- 
dents that the 1ce cream was made of skimmed milk and that under the Rules, 
ıt need not contain fat. The learned Distr.ct Mag'strate acquitted the respondents 
on the main ground that the ice cream made ofskimmed milk need not contain fat. 


In C-A. No 729 of 1965, the respondents from whom ice cream Was seized by 
the Food Inspector were prosecuted before the Additional First Class Magistrate 
No. 1, Maduraı. The ice cream seized on analysis was found to be deficient ip 
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fat to thé extent of 47 per cent The Additional First Class Magistrate convicted all 
the respondents and sentenced each of them to pay a fine of Rs. 100. On appeal, 
the Sessions Judge, Madurai acquitted the respondents on the ground that the ice 
cream was made of skimmed mılk and that ıt need not contain fat according to the 
definition of ‘Ice Cream’ made of skimmed milk. 


In C.A. No 877 of 1965, the respondents from whom ice cream was seized 
were prosecuted before the Additional First Class Magistrate II, Madura’. The 
ice cream on analysis was found to be deficient ın fat to the extent of 14 per cent. 
It was contended by the respondents that the 1ce cream Was made of skimined milk. 
The Additional First Class Magistrate convicted the respondents and sentenced each 
of them to pay a fine of Rs. 250. On appeal, the Sessions Judge acquitted the 
respondents holding that the 1ce cream seized from them was made of sk mmed 
milk and no fat ıs required in such ice cream 


The learned Public Prosecutor does not dispute that what was.seized from the 
respondents ın all these appeals was ice cream made of skimmed milk. But, how- 
ever, he would contend that 10 pei cent. of fat required for anice cream must also 
be present ın ice cream made of sk mmed milk and that the findings of the lower 
Courts that no fat ıs required in ice cream made of skimmed milk ıs based upon the 
erroneous conception of the definition of ‘Ice Cream’ and ‘Ice Cream made of 
skimmed mlk’. Itis, therefore, necessary to note the relevant rules and definitions 
framed under the Prevention of Food Adulteration Act 


` Rule 5 of the Prevention of Food Adulteration Rules lays down standards of 

quality of the var.ous articles cf food specified ın Appendix B to the Rules as 
defined in that Appendix. ASS 
“Ice Cream’ ıs defined in A 11.11 to Appendix B as follows : 


“ Ice cream means the frozen food made with cream, mulk or other milk pro- 
ducts, sweetened with sugar or honey and w:th or without (a) egg, (b) fruits, (c) nuts, 
(d) chocolates, (e) stabiliser not more than 0 5 per cent. of the finished product, 
and (f) permiss.ble flavour or colour. It shall contain not less than 36 per cent. 
by weight of sol ds and 10 per cent. by weight of milk fat except that when the ice 
cream contains fruitslor nuts or both, the content of milk fat may be proportionately 
reduced but not less than 8.0 per cent. by weight. It shall not contain any 
starch, artificial sweetening agent or any other extraneous matter Ice cream 
prepared from skimmed milk shall not contain less than 8.5 per cent. of milk 
solid sother than imılk fat.” 


This definition broadly makes a distinction between ice cream made with cream 
mlk or other milk products on the one hand and ice cream prepared from skimmed 
mılk on the other. In the ıce cream made with cream, milk or other milk product, 
there must be 36 per cent. sol:ds and ro per cent. milk fat excepting the ice creem 
Containing fruits or nuts or both, where the content of milk fat should not be less 
than 80 per cent Though skimmed milk appears to be a milk product, ıt has been 
specifically separated from the other milk products and brought as separate cate- 
gory of ice cream prepared with such sk mmed milk which shall contain at least 
85 per cent. of milk sol ds. 


The point to be determined ıs whether milk fat 1s required to be present in 
the ice cream made of skimmed milk ‘Skimmed Milk’ ıs defined in A. 11.02 
as milk from which all or most of the milk fat has been removed by mechanical or 
any other process and includes ‘ separated milk’ or ‘ machine skimmed milk’ and 
the milk sol’ds other than mılk fat shall not be less than 8 5 per cent. It 1s clear 
from this defin:tion that the fat either wholly or substantially ıs removed in the 
skimmed m Ik and that ıt should contain not less than 8 5 per cent. of milk sol ds, 
If.ice cream ıs prepared w.th skimmed milk, in the nature of things, it cannot 
contain fat unless cream .s added. ‘Ice Crezm’ under defimit.on A. 13.11 can be 
made with cream, milk or other milk products and also with skimmed milk which 1s 
a mlk product. But cream, milk or other milk products which contain milk fat 
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is taken as one category in making ice cream, and sk mmed milk where fat ıs 
wholly or substantially removed, 1s taken as another separate category ‘Cream’ 
under A 11.10 should contain not less than 23 per cent of mik fat But if ice 
cream ıs made of cream, the minimum milk fat required ıs only 10 per cent besides 
other ingredients ‘Cow mlk’ under A 11 01 01 shall contain 3 per cent. to 
4.0 per cent. of milk fat besides 8 5 per cent of milk solds ‘Buffalo milk’ under 
A, 11.01.02 shall contain not less than 5 to 6 per cent of milk fatand g per cent. of 
milk'sol ds “Goat or sheep milk’ under A 11 01 og shall contain rot less than 3 
per cent to 35 per cent..of milk fat and g per cent. of milk sol ds All the milk 
products other than sk mmed milk lke toned milk (A. 11.04), Double Toned Milk 
(A. 11.04 01), standardised milk (A 1104 02), butter (A 11 05), Koha (A. 11 1) 
and ghee (A. 11.14) shall contain milk fat of various percentages ment oned in 
the respective definitions The products of skimmed milk do not require the 
presence of fat whereas minimum mılk sol ds are to be present (Refer to A 11.06 
(5) skimmed milk, dahi or curd, (A. 11 08) condensed sk mmed milk, (A 11.09 o1 
skimmed milk Chhanna and A. 11 1002 dry skm milk) In these cases, 
various percentages of milk alone are required and mik fat ıs completely 
excluded. From this analysis, ıt ıs clear that whenever anything ıs made 
of skimmed milk or whatever product was obtained from sk'mmed. milk, 
it need not contain fat. As already stated, ice cream can be made of either cream 
or milk or any milk product or skimmed milk There 1s no indicat:on ın the defini- 
tion of “Ice Cream’ that cream should be present ın 1ce cream made of skimmed 
milk. Ifice cream can be made of milk or any other milk product without cream, 
it can equally be made of sk mmed mılk without cream The learned Public 
Prosecutor ıs unable to say that the ice cream made of skimmed milk should con- 
tain cream. 


If skimmed milk, as contended by the learned Publ.c Prosecutor should con» 
tain fat, there cannot be any difference between ice cream made of milk and ice 
cream made of skimmed milk Muk, besides the milk fat should contain at least 
85 per cent of milk sol ds Skimmed milk also must conta'n not less than 8.5 
per cent. of milk sol.ds So far as milk solids are concerned, there is no difference 
between milk and sk mmed milk Ifice cream is made of milk or sk mmed milk, 
it should invariably contain not less than 8 5 per cent of milk sods Ice cream 
made of milk or cream or any other product should contain the specified -percentage 
of milk fat in the definit.on of ‘Ice Cream’ Ifice cream made of sk mmed milk 
were also to contain the similar percentage of mılk fat, there will be practically 
no difference between ice cream made of milk and skimmed milk This cannot 
be the intention of the rule-makers As noted already, sk mmed milk ard any 
product ofsk mmed milk is d stirctly defined and ıts standards are fixed It appears, 
a portion of the definition of “sk mmed milk’in A 11 02 that the milk sol ds other 
than muk fat shall be not less than 8 5 per cent. 1s bodily carr ed overin A II 11. 
The words “other than mik fat? mentioned in A 11.11 18 a repetiton cf what 1s 
mentioned in A 1102 These words mean, any fat left over in the sk mmed milk 
ın the process of removal of fat either by mechan'cal or any otter process That 
ir ıs left over has to be ıgnored as fat is not a standard required for skimmed 
milk, 


For the foregoing reasors, I am of the opinion that ice cream made ofsk mmed 
milk need not contain milk fat, but ıt should conta nrot less than 8 5 per cent. of 
milk solids. ‘The respondents ın all these appeals have been r ghtly acquitted 

The appeals are dism:sscd. 


VMK. Appeals dismissed, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT: —Mr M ANANTANARAYANAN, Chief Justice 
The Chairman, Madras State Electrıcıty Board, havıng ıts 


branch at Gobıchettpalayam .. Petitioner* 
v. 
Gobichettıpalayam Municipality, by its Commissioner, and i 
another .. Respondents. 


Madras District Municipahties Act (V of 1920), rules 18 (1) (a) and (b) and 18 (2) of 
Schedule IV—Professton tax—Madras State Electricity Board— Table to pay lax -in 
every one of rts centres or branches —Company and person—Distinction o 


The Madras State Electricity Board ıs liable to pay profession tax as assessee 
in every one of its centres or branches situate ın Municipalities or Panchayats, 
where it transacts business for the concerned year. The Isability of the Board 
must be determined only on its ıncome under rule 18 (1) (a) and (b) and rule 
18 (2) of the Schedule relevant to that centre, either on the basis of the inceme- 
tax assessment or otherwise as specified under the rules. 


Section 93 (4) of the Act will have no application as it relates to a person and 
not to a company Under the Act, the scheme of dichotomy 1s throughout 
observed between ‘person’ and “company.” ; 


The basis for the taxation of a company ıs not res:dence 


Petition under section 115 of Act V of 1908 praying the High Court to revise 
the Decree of the Court of the Subordinate Judge, Erode, dated 25th January, 
1964. and passed in AS No 244 of 1962 (OS No 352 of 1961 on the file of the 

« Court of the District Munsif of Gob:chettipalayam, dated 26th July, 1962). 

C. Ramakrishna, for Petitioner. 


The Advocate-General, for Respondent. 
The Court delivered the following 


Jupemenr —This revision proceeding involves a question of some interest and 
importance. That question may be tersely expressed in the form whether the 
Madras State Electricity Board, a statutory body, transacting the business of the 
supply of electricity to consumers ın many Municipalities and Panchayats of the 
State, is liable to pay profession tax for the concerned. half year ın all those places, 
or can claim that a single payment of profession tax at the maximum rate of Rs. 125 
for the half year at one centre of business, or at 1ts headquarters will suffice, and that 
the amount of this tax must be proportionately divided among all the Municipalı- 
tes and Panchayats, where the Board maintains Branch establishments supplying 
electricity to the concerned consumers. The point really arose with reference to 
Gobichettipalayam Municipality ına suit to recover several assessments of balf 
yearly profession tax amounts from the petitioner Board. 


, _ The point argued by Sri C Ramakrishna for the Board can be placed, at its 
highest level, in the following form There are certain dicta of Muttuswamı Ayyar, J., 
in an early case Tutzcorin Mumeipality v. South Indian Ralway!, on the nature of 


_ . this tax and the liability of a vast organisation lıke the South Indian Railway in 


that case “to pay as many profession taxes as there are Municipal Towns through 
which their Railway passes”, ın the words of the learned Judge. Sri Ramakrishna 
relies on this decision, for his view that profession tax 1s really of the character of “a 
‘licence or registration fee”, to quote Muttuswamı Ayyar, J., and that, it need be 
paid only once, particularly at the max:mum rate, though there may be several 


centres where the concerned company, which is a legal person, is conducting its 
business. 
z z 
*CRP No. 1459 of 1965 27th October, 1967 
1. (1890) ILR. 13 Mad 78. 
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This argument, unfortunately, ıs unsustainable because of the broad fact that 
Muttuswamı Ayyar, J , was really laying down the law with regard to the District 
Municipalities Act (IV of 1884) as ıt then stood, since then, there have been several 
very significant developments, and the Act incorporating the latest amendments, 
as ıt stands today, exhıbıts a very significant d'chotomy as between a “person? and 
a ‘company’, the two entities being treated differently ın the several rele- 
vant sections. As far as Act IV of 1884 1s concerned, certain features of ıt are vital 
for elucidating the dicta of Muttuswami Ayyar, J , ın Tuticorin Mumerpality v South 
Indian Railway). First.of all, ‘person’ was defined ın sect.on 3 (xxit) of that 
Act, to include any company or association, 01 body of individuals, whether incorpo- 
rated or not. Secondly, under section 53 of that Act, the lıab.l:ty was fixed upon 
a person as defined, and under section 59, a person who carr.es on more professions 
or trades than one, or holds more offices or appointments than one, was to be charged 
only under any one of such des gnat.ons or classes, on his aggregate income. Even 
more significantly, under section 60, no persor shall be 1 able to the payment of 
tax under section 53, who shall prove that he has pad the tax for the same half 
year in any other Mun'cıpalıty It 1s for this reason that Muttuswami Ayyar, J., 
held that the South Indian Railway need to pay tax once at the highest rate, though 
ıt may be conducting business ın all the Munıcıpal Towns through which the Rajlway 
passes. Another early decision of this Court, namely, Munzcipal Council of Telk- 
cherry v Bank of Madras®, may also be referred to, for the view that even if the 
Bank carried on more than one class of business, 1t would not be lable to pay more 
than one tax, though the relevant class mıght have to be determined by the aggregate 
income. 


The learned Advocate-General for the State has taken me through all the 
subsequent vicissitudes of the Madras D.strict Municipalities Act, particularly 
the sections of Act V of 1920 and the rules for assessment of professicn tax then 
prevailing, rules 17,18 and rg. He has also referred me to sect on 95 as ıt originally 
stood under the 1920 Act I do not propose to proceed into these details, for the 
simple reason that the broad content on of the State can edsily be sustained on an 
analysis of the provisions of the Act as ıt stands today,ıncorporatıng the amendments 
ın 1930. Apparently, ın the Rules framed under the earlier Act, certa'n exemples 
were g ven to show that a “person, viz , an officer like a Sub-Collector, at any rate, 
who paid profession tax in one Municipality, and was transferred in the course of 
the half year and faced with a demand by another Mumıc pality, could claim the 
benefit of the first payment itself, if ıt had related to the ent re ınce me for the half 
year. The real point ıs not this, but whether section 93, as ıt stands, can sustain 
the interpretation of Sr: Ramakrıshra that the Board need pay only one tax at the 
highest level once in the half year, and that this tax should be proportionately div.ded 
between the Munıcıpalıt.es, in all of which the Board conducts ıts business. 


The matter can be put in this form Under the Act, as ıt stands, the scheme 
of dichotomy 1s throughout observed between “person? and ‘ccmpany’. The 
latest definit.on of ‘ company’ 1s that ıt means “a ccmpany as defined ın the Indian 
Companies Act, 1913, or formed in pursuance ofan Act of Parl zment (of the United 


Kingdom) or of Royal Charter, or Letters Patert . . . . and includes 
any firm or assoc'at.on carrying on business in the Pres.ccncy of Madras wheter 
incorporated or not . ... ” ‘Person’ ıs not defired But the scheme’ of 


sect on 93 leaves us in no possible doubt about tre dichotcmy ‘Person’ and 
“company? are kept distinct, and treated differertly by separate provisions of the 
law Before proceeding further with an analys s of sect on 93, I may refer to the 
Full Bench decision of the Andhra Pradesh H gh Court `n Ramdas Motor Transport 
(P) Lid. v Vijayawada Munıcıpalıty9, where the very point was considered in an, 
exhaustive manner, with reference to all prior prececents The learned Judges 
point out that the piov.sions of sect on 93 (4), or which rel arcc was sought to be 
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placed, applied only to an individual like a human person, and not to a company, 
Section 93 (4) contains the word ‘person’ and the provision util ses pronours 
like “he”, “who? and ‘ his’, which are applicable only to the ındıvıdual, and not to 
a company. 


Proceeding to the scheme of section 93, section 93 (1) (a) contains sub-clauses 
() and (zz) with regard to the person exercising a profession, art, or call'ng, or trans- 
acting business, or holding an appointment. Under section 93 (2), such a person 
ıs chargeable under the appropriate clause with regard to the aggregate inccme from 
all the sources specified in sub-section (1) Section 93 (3) appl.es both to a 
“company ’ and ‘ person’, with the distinction maintained. Neither such company 
nor person, 18 liable “ by reason merely of change of place of business, exercise of 
profession, art or calling, appointment or residence ” to pay any other Municipality 
during the concerned half year, having earlier paid profession tax to any one 
Municipal Council or local body, “‘ more than the difference between such sum and 
the amount to which ıt or he 1s otherwise liable for profession tax for the half year.” 


This section 1s not invoked ın the present case, and ıt does not help the argu- 
ment of the Madras State Electricity Board There has been no change of place of 
business, exercise of profession, art or calling, and it 1s not by virtue of such change 
that any relief ıs claamed. On the contrary, the argument is that section 93 (4)- 
applies, and that only one tax at the highest rate has to be proporticnately divided 
between the relevant local authorities by the State Government, the decision of 
which Government has to be final. Section 93 (4) runs as follows : 


“ Nothing contained ın this section shall be deemed to render a persor who 
resides within the local limits of one local authority and exercises his profession, 
art or calling or transacts business or holds any appointment within the lımıts 
of any other local authority or authorities liable to profession tax for more than 
the higher of the amounts of the tax leviable by ary of the local authorit es. In 
such a case, the State Government shall apportion the tax between tke Iccal 
authorities ın such manner as they may deem fit and the decision of the State 
Government shall be final”, 


It appears to me to be very clear that, with respect, the learned Judges of the 
Full Bench, earlier referred to were justified in the view that they took, that upon 
the language and the interpretation of the provision, section 93 (4) could not possibly 
apply to a company. It 1s cla'med by the learned Advocate-General that the con- 
tention of the State on the question of interpretation receıves ımpl cit support from 
the following authorities of this Court: Mada: Munsıpahiy v Indian Textile Paper 
Tube Co.1, Commissioner of Corporation, Madras v Arooran Sugars Limited, Madras*, 
Commissioner of Corporation, Madras v. Godrej Soaps (P ) Lid ® and Indian Leaf Tobacco 
Development Co , Lid v Corporation of Madras* Under rule 16 of Schedule IV, the 
classes for both companies and persons as specified, and the maximum half-yearl 
taxis determined as Rs.125 Under rule 17, a company or person shall be deemed 
to have transacted business, and a person shall be deemed to have exercised 2 pro- 
fession, art, or calling or held as appointment within a municipality, 1f such ccmpany 
or person has an office or place of employment within such munıcıpalıty Again, 
reference may be made to Article 276 of the Constitution, with regard to the nature 
of this levy. Under Article 276 (1) of the Constitut on, this levy, though sn ferm 
or semblance a tax on income, 1s saved from any inval dity because of Art cle 246, 
and under Article 276 (2), the total amount payable in respect of any one person 
to any one municipality, 1s not to exceed Rs 250 per annum. 


The interpretation of the scheme of sect-cn 93 now beccmes very clear. In 
view of the sustained dichotcmy and the effect of rule 17 that I have carlıcı set 
forth, a company ıs liable to pay prcftssicn tax in every municipality where it 
rg ny 
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transacts business, and where such transaction of business 1s evidenced by the main- 
tenance of an office for the half-year In this connect:on my attent on has been 
drawn to an interesting judgment of Rajamannar, C J., and Venkatarama Ayyar, J., 
in Indian Leaf Tobacco Development Co, Lid v Corporation of Madras}, That related 
to the expression ‘ transacting business’ ın sect on 113 (1) of the City Municipal 
Act, and the D.vision Bench held that a ccmpany must be held to be transacting 
business, even though it did not earn any income as such ın the cıty, during the 
period ın quest.on. It becomes clear that the Madras State Electr.cıty Board is 
liable to pay profession tax as assessee ın every one of its centres or branches situate 
in Municipalities or Panchayats, where it transacts business for the concerned half 
year. Itıs not entitled to invoke the benefit of section 93 (4), and to argue that it 
ıs liable to pay only one tax, which must be proport.onately d v ded by the State 
Government. As the Full Bench pointed out, sect.on 93 (4) relates only to a person 
who res des within the local I mits of one local authority and exercises his profession, 
art or calling within the l.mits of any other local authority The basis for the taxa- 
tion of a company 1s not residence at all, as stressed by the Full Berch I have no 
hesitation, therefore, ın coming to the conclusion that the Madras State Electricity 
Board was rightly assessed to profession tax at all the centres where ıt transacted 
business during the half-year ın guest.on. 


It ıs needless to add, and this 1s not disputed by the learned Advocate-General, 
that in each such centre, the lability of the Board must be determined only on its 
income under rule 18 (1) (a) and (4) and rule 18 (2) of the Schedule; relevant to 
that centre, either on the basis of the Income-tax assessment, or otherwise as specified 
under the rules. I am leaving ent.rely open the quest.on whether, on the relevant 
basis, the Madras State Electricity Board would not be entitled to claim a refund, 
if it can prove that, at any one branch in respect of payment of profession tax at 
the max.mum rate of Rs. 125 ıt had transacted business for less than the amount 
specified ın the Schedule, namely, Rs. 15,000, and so should have been assessed at a 
lower figure. As far as the relevant half-years of this Mun c palıty (Gcbichett = 
palayam) are concerned, ıt 1s a finding of fact of the Courts that the business transac- 
ted by the Board justified imposition of the max mum tax r 

The revision petition is accordingly dismissed As ıt has really turred upon 
the interpretation of a legal question, the parties will bear their owr costs. 


vs Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice R SADASIVAM. 
Raman Naır .. Petitioner” 
v. 
State by the Gcmmıss.oner Karaikudı Munc pality, Karaıkudi .. Respondent. 
Madras District Municipalities Act (V of 1920), sections 249 (3) and 321 (4)—Refusal 


to grant licence to run tea stall on a Government’s land vested ın the Muncıpahiy—If 


Justified under section 321 (4)—Section 249 (3), uf violative of Article 19 (1) (£) of 
the Constitution 








On the question whether a Mun cipal.ty can legit mately refuse to grant a 
I.cence under sections 249 (3) and 321 (4) of the Madras D strict Mun'cıpalıt es 
Act (V of 1920), to a person who wants to run a tea stall on a site belonging 
to the Government which ıs statutorily vested in the Municipal-ty, particularly 
when B memo proceedings have been taken, Held, that sect on 249 (3) 1s not 

» violative of Artıcle 19 (1) (g) of the Const tut on, ıt would cause considerable 
inconven'ence to the publ.c and the Mun:opal ty to allow trespassers to claim a 
licence, or renewal of 1 cence, as a matter of rigl.t 
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Petition under sections 435 and 439 of the Code of Cr,minal Procedure, 1898, 
praying the High Court to revise the judgment of the Court of the District Magistrate, 
Ramanathapuram at Devakottaı, dated 1st December, 1965 ın GA No 160 of 1965, 
(GC No. 1081 of 1965 on the file of the Court, of the Sub-Magıstrate, 
Kara'kudı). , 


S. Ramasubramanıam, for Petitioner. z 
R. Veeramant, for Public Prosecutor, for State. 
K. Gopalaswamı, Respondent 

The Court made the following 


ORDER —The petitioner Raman Nair has been convicted under section 313 
read with section 249 of the Madras District Municipalities Act (V of 1920) and 
sentenced to pay a fine of Rs 50 ın default to SI for one month. 


The facts are not in dispute The petitioner was conduct.ng a tea stall in 
T S.No 171/VIIi Kallukattı East, Karaıkudı, for a number of years, after obtainmg 
the necessary licence from the Municipality The landitself belongs to the Govern- 
ment and it has been vested statutorily ın the Karaikudi Municipality as would 
appear from the Judgments of the Courts below and the evidence in this case. 
The petitioner was prosecuted on a prior occasion for running a tea stall without a 
‘licence but he was acquitted as evidenced by the judgment, Exhibit D-7 mainly on the 
ground that if the petitioner had complied w.th the direct:ons of the Council marked 
as Exhibit D-5 ın that case, the prosecution would not have been launched. It was 
for the year 1956-57 The petitioner applied for licence to run the tea stall for 
the year 1965-66 and this was refused by the Commissioner by his order Exhibit 
P-3, dated 17th February, 1965, on the ground, that the site TS No 141 of Ward 8 
ın which the tea stall ıs situate belonged to the Government and that the petitioner 
had also encroached upon tke mun'cıpal sıte The petit.oner preferred an appeal 
to the Mun:c.pal Councıl and ıt was not even entertained as would appear from 
“the order Exhibit P-4 B memo has been issued against the petitioner for occupa- 
tion of the sıte ın which he wants to run a tea stall The petitioner filed OS No. 
149 of 1965, on the file of the District Munsif’s Court, Devakottai, for adeclarat'on of 
his title to the site ın dispute and wanted an injunction against the Mun'cıpalıty 
It ıs now admitted that the suit has been dismissed, 


The learned Advocate for the pet.tioner put forward two contentions before me. 
The first contention 1s that the prov.sıon contained in section 249 (3) of the Madras 
D.strıct Munıcıpalıt es Act thatthe Executive Authority may by an order and under 
such restr.ct.ons and regulations as he thinks fit grant or refuse to grant such İ.cence 
infringes his fundamental rıght under Art cle 19 (g) of the Constitution He relied on 
the decision in Md Kasım and Brothers v Muntcrpal Council, Ooty1, in which 
Rajagopala Ayyangar, J , has observed that sub-sector (3) of sect.on 249 of the 
Madras Dıstrıct Munıcıpal.t es Act g ving an, absolute power to the Executive 
Authority to refuse to grant al cence as also the power of imposing such restrict:on 
and conditions as he might think fit 1s in contravent on of Art cle 19 (6) of the Consti- 
tution and has to be struck down as v.olat ng the-fi ndamental r ghts guaranteed 
by Art'cle 19 (g) of the Const:tut on. Butstis clear from the judgment that the 
learned Judge found, that the lcence was refused ın that case on irrelevant grounds 
and the order of refusal was, therefore, lable to be quashed. Thuis dec sion has been 
considered by a Bench of this Court in State of Madras v Kamalambal’Ammal and 
another?, and ıt has been dissented from It has been pointed out in tke Bench 
decision that Rajagopala Ayyangar, J , did not rest his decision upon the v cw he 
took of sect on 249 (3) of the D strict Munic palit es Act In Writ Pet t cn No 2792 
of 1966, Kailasam, J , has also observed that the decision cf Rajagopala Ayyangar, J., 
was based on the merits of the case and that the v.ew of the learned Judge regardırg 
the const tutional val dity was ın the nature of obiter dicta He regretted his ınabıl ty 
to accept the view of the learned Judge (Rajagopala Ayyangar, J.), thatthe Execut.ve 
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Authority 1s vested w.th absolute power without any guidance by the Legislature as 
to the ımposıt on of relevant cordit ors and restrict ors He has pointed out how 
the vicw taken by Rajagopala Ayyangar, J , was not accepted not orly by a Bench 
of this Court referred to above, but also by other High Courts The decision of 
Kaılasam, J., ın the writ pet t on relates to the val dity of sect.on 249 (3) of the 
D.strict Municipalities Act in the 1 ght of the fundamental right guaranteed under 
Artile 19 (g) of the Constitut on I am, therefore, unable to accept the first conten- 
tion of the learned Advocate for the petit.cner that sect or 249 (3) of the Dıstfict 
Municıpalıt es Act ıs ultra vires 


The second content on of the learned Advocate for the petit-orer 1s that the 
order Exhibit P-3 which has been upheld by the Council by its crder of rejection 
Exhibit P-4, 1s void as the grounds ment oncd therein do not relate to ‘ public health, 
ml ree convenience’ Under sect on 321 (4) of the Madıas D strict Municipa- 
ities Act— 


“ Every order of a municipal authority refusing, suspending, cancelling or 
modify.ng a licence or permission shall be ın writ rg and skall state tre grounds on 
which it proceeds ” 


I have already referred to Exhibit P-3 ın which ıt 1s stated that the rencwal of licence 
was refused on the ground that the site on which the pet t:oner wanted to run the 
tea stall belonged to the Government and also on the ground that the petitioner had 
encroached upon munic pal site I have also pointed out that the Council refused 


. to entertain the appeal as it evidently agreed with the order Exhibit P-3. Section 249 


(3) of the Madras District Municipalities Act gives wide discretion to the Executive 
Authority to grant or refuse to grant licence The order refusing licence could be 
attacked ıfıt was made mala fide or out of improper motives. It 1s true that, having 
regard to the fact that an appeal has been prov ded agaırst the order of the Executive 
Authority and the prov sions contained in section 321 (4) of the Act, the refusal to 
grant or renew l cence cannot be on arbitrary, irrelevant and fanciful grounds. 
But there 1s nothing in that clause to show that the refusal could only be on the 
ground of public health, safety and convenience. It1is not possible to uphold such a 
construct on merely because Chapter XII of the D strict Munıc.pal t cs Act dealing 
w th Iicences and fees containing sect cr. 249 of the Act 1s in Part IV of the Act 
deal ng with publ.c health, safety and corvenlerce A Munrc pal ty can leg ti- 
mately refuse to grant a l-cence to a person who warts to run a tea stell on a site 
belonging to the Government which ıs vestcd ın the Mun'c'pal ty, particularly 
when B Memo. proceed'ngs have been taken If the Municipality is compelled 
to grant a l.cence ın such a case, ıt Would affect its rights ın respect cf a property 
belonging to the Government and vestcd in it In fact, such al cence if granted 
would adversely affect the Municipal ty in a suit filed by the 1 censee cla'mıng rights 
aga'nst the Municipal ty I have already pointed out that such a swt was filed and 
ıt 1s admitted that ıt has been dismissed o İfnecessery, I would be prepared to hold 
that the word ‘ convenience’ ın the words“ publ c health, safety and convenience’ 
found in Part IV is wide enough to include a refusal to grant licence to a party to 
carry on bus ness ın a property belonging to the Munic pality ard adversely claimed 
by the party It would cat se considerable inconvemence to the publ c ard the Muni- 
c'palıty to allow trespassers to claim a licence, or renewal cf! cence, as a matter of 
right It is unnecessary to consider in this case the w.der quest on whether the 
Exccut.ve Authority 1s ent tled to refi se to grart al cence to a party to run a business 
on a land when there 1s a dispute between h m ané another pr vate ind v dual about 
the ownership or pessersicn of tre land I am, thercfore, unable to accept tre conten- 
tion of the learned Advocate for the pet t oker that the order refusing to renew the 
licence 1s void as being beyond the scope of the powers of the Executive Authority. 
For the foregoing reasons, tke rev.s on pct.t.on fals and ıt 1s dism:ssed. 


VMK, Revision Petition dismissed, 


220 THE MADRAS LAW JOURNAL REPORTS, (1968 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr M ANANTANARAYANAN, Chief Justice. 
Indrani Ammal and others .. Petitioners ® 


v. 
A Sambanda Appah and others .. Respondents. 


Torts—Neglrgence—Owner of property leasing ıt to tenant—Negligence of such tenant causing 
fire and destroying neighbouring o properiy— Owner of the property leased—If lable to 
damages for the adjoining property owner 


It ıs an established princ:ple of common law as laid down by several decisions 
of the English Courts that a man shall answer to his neighbours for the conduct of 
each person who enters his house at his leave or knowledge, 1f such person does any 
act whereby his neighbour’s house 1s burnt. In other words, there ıs a hability 
on the part of a proprietor of property for damage caused to the property of the 
neighbour by a fire accident resulting from negligence on his property even though 
the proprietor 1s not in actual occupation, but a tenant under the proprietor. 
A person ın whose house a fire ıs caused by negligence ıs lable if ıt spreads to 
that of his neighbour and this ıs true whether the negligence 1s his cwn or that of 
his servant or guest. 


Balfour v. Barty King, (1957) 1 AILE R. 156, Rel.on. 


Petition under section 115 of Act V of 1908 praying the High Court to revise the 
judgment and decree of the Small Cause Court, Madras in N.T A. No. 110 of 1964 
O.S. No. 7913 of 1962, Small Cause Court, Madras. 


R. Sundaravaradan, for Petitioners 
P. R Gokulakrishnan and A Venkatachalam, for Respondents. 
The Court delivered the following 


JvDGMENT.—I'hıs revision proceeding involves a very interesting question, 
upon which there would appear to be no direct authority of the Indian Courts, 
concerning the liability of the owner of certain premises for loss or damage caused 
to the property of a neighbour by fire which, according to the ev.dence, spread from 
the premises of that owner to the neighbour’s property. The case 1s a little difficult, 
even apart from the paucity of Indian authorities, since the facts themselves have 
not been very clearly established However, the first Court d d find that the defen- 
dants (respondents) who are the landlords or proprietors, erected a thatched shed 
on their terrace at an undue height above the terrace wall, that this thatcked shed 
took fire, and that the fire spread to the property of the neighbours (revision peti- 
tioners) and caused damages. Actually, a buffalo belonging to the revision petit oners 
eae by the fire and the claim for Rs. 400, as damages was decreed by the 
trial Court. 


The New Trial Bench reversed this decree, holding that the defendants (land- 
lords) were not liable for the negligence of the tenants This, as I shall presently 
show, 1s not a correct statement of the law The New Trial Bench also held, on the 
facts, that the damage was “ too remote to fasten any lability on the defendants’. 
This conclusion would appear to be unwarranted. But the New Trial Bench had 
some just'ficat'on for po.nting out that the earned tral Judge rel ed on Exhibit P-1, 
a true copy of the fire report by the Fire Service, which piece of ev dence had not 
been property proved 


The Common Law of this interesting subject ıs to be found ın several decıs ons of 
the English Courts, of which Spicer and another v Smee}, ıs a good instance Itis not 
necessary to d scuss the facts of this decision, but ıt ıs important to note the principle 
of law that where the propr.ctor, who 1s not the occupeir, lets the propertyın a certain 
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state which might amount to a private nuisance, the proprietor would be respon- 
sible to the third party who suffers injury by a fire accident. The matter has recieved 
a very full treatment ın Balfour v Barty King, a judgment of Lord Goddard, CJ. 
Thelearned Chief Just.ce has dealt with the previous history of this liability, which the 
law has always recognised, and he approbates the dictum that 

“a man shall answer to his neighbour for each person who enters his house 
at his leave or knowledge... ...... if he does any act........ whereby his 
neighbour’s house 1s burnt”. 

In other words, there 1s a liability on the part of a proprietcr of property, for 
damage caused to the property of the neighbour by a fire accident resulting from 
negligence, even though the proprietor 1s not in actual occupation, but a tenant 
under the proprietor. Lord Goddard, CJ, said 

“ At the present day, ıt can safely be said that a person in whose house a 
fire ıs caused by negligence ıs liable, if ıt spreads to that of his neighbour, and 
this is true whether the negligence ıs his own or that of his servant, or guest”, 

With regard to the conclusion of the New Trial Bench that the negligence is 
too remote, I am indeed unable to gather what precisely the learned Judges implied 
by this. The propert es are adjacent, the thatched shed was built at some height 
over the parapet wall on open terrace, which might thus amount to a private nuisance, 
because of the great risk of a fire accident thereby involved, and the fire appears to 
have spread directly from this blazing shed to the adjacent property, and destroyed 
a valuable animal of the revision petit.oner, a buffalo, capable of yielding milk The 
proposition that the tenant whose negligence probably led to the outbreak of the 
fine is directly answerable to the neighbour to whom injury was caused, is not 
legally correct. The vicarious lability ıs that of the owner of the property under 
whom the occupier at the tme might, no doubt have been guilty of the negh- 
gence which resulted in the fire. 

However, it appears to me that, since neither the trial Court nor the New Trial 
Bench—has referred to any authority or any legal principle, and since, admittedly, 
proof of Exhibit P-1, which the tural Court rel ed upon, must be considered question- 
able, the fairest course would be to set aside the decree, and to direct a complete 
retrial of the suit in the lightof these principles that I have just now enunciated, and 
if Exhibit P-1 1s to be rel.ed upon, by the revision petitioners proving ıt in the proper 
manner If the parties so desire they may also adduce additional evidence on the 
matters which are really in ıssue. The trial should be conducted as expeditiously 
as possible. No order as to costs. 

RM. —— Order accordingly. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Appellate Jurisd ict.on.) 

Present :—Mr. M. ANANTANARAYANAN, Chief Justice, AND Mr. Justice 
M. NATESAN 
The Management of Presidency Talkies by Proprietor, Paragon : 

Talkies ` -. Appellant 

v. 
N. S. Natarajan and another .. Respondents. 
Industrial Disputes Act (XIV of 1947), section 33 (2) (b)-—* Misconduct not connected with 
the dispute ?—Permssion under— Jurisdiction of the Labour Couri— Scope of. 

The word ‘musconduct’ has a specific connotat on and cannot be equated 
with mere inefficiency or slackness Itis scmething more positive and deliberate 
disobedience of any order of a superior authority will be one species of m'sconduct. 
Where ıt 1s alleged that a booking clerk ın a theatre refused to obey some directions 
during rush hour given by the representative of the p:cture screened in the 
theatre, and the clerk had done so on the basis of his own judgment of the situa- 
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tion, 1t cannot be said that the clerk was guilty of any ‘misconduct’ entailing 
the extreme punishment of dismissal The representative of the picture owners 
was not a person in authority over the booking clerk employed ın the theatre, 
in any sense. He was only a third party, who no doubt had an interest ın sale 
of the tickets But the employee 1s equally entitled to have his own judgment öf 
a particular situation in the theatre and may differ from the Picture Owner’s 
representative Even if his judgment was not a correct one, 1t cannot be said 
that he was guilty of misconduct 


Itıs no doubt true that a Labour Court ın granting permission under section 33 
*(2) (b) of the Industrial Disputes Act does not act as a Court of Appeal in cases 
of dıscıplınary proceedings imitated by the management before a domestic 
tribunal The Labour Court does not interfere ın such cases and substitute 1ts 
own judgment for that of the management. But if there ıs any basic error in 
the procedure or findings of such domest c tribunal and if the finding 1s completely 
baseless or perverse, the Court will be justified in refusing to grant the statutory 
permission sought for. ue 


Appeal under clause 15 of the Letters Patent against the Order of the Honour- 
able Mr. Justice Venkatadrı, dated 23rd March, 1967, and made ın the exercise of 
the Special Original Jurisdict on of the High Court m Writ Petition No. 695 of 
1964 presented under Art.cle 226 of the Constitution of India to issue a writ of 
cerlıararı calling for the records in Pet.tion No. 11 of 1963 dated 18th November, 
1963, on the file of the Labour Court, Madras, and quash the order made therein., 


N G. Raghavachari, for Appellant. 

V. Krishnan, for 1st Respondent. 

The Government Pleader, for 2nd Respondent. 
The Judgment of the Court was delivered by à 


` 


Anantanarayanan, C.F —In our view, the learned Judge (Venkatadri, J) was 
perfectly justified ın declining to issue a writ of certiorart quashing the order of the 
Labour Court, which itself embodies the decision of the Labour Court not to per- 
mit the management to dismiss the employee for alleged m'sconduct under section 
33 (2) (b), proviso of the Industrial Disputes Act, 1947. At the outset a certain 
compl.cation feature might be referred to. It appears that subsequent to the deci- 
sion in this writ petition by Venkatadrı, J , or, at any rate, subsequent to the order 
of the Labour Court declining to grant the statutory perm ssion under section 33 
(2) (b), proviso, another dispute was raised on behalf of the employee, in the same 
situation or context, because the employee had not been further employed by the 
management It would seem that this eventuated in a different reference to the 
Labour Court, which again went into the merits, and held that the non-employment 
of the employee was opposed to industrial law. A second writ petition was sought 
to be inst:tuted by the management with regard to this decision of the, 
Labour. Court, but, admittedly, ıt was not pressed home, and it failed Learned 
Counsel for the réspondent (employee) ra'sed an argument, more or less of a preli- 
mınary character, that since the Labour Court had subsequently held that the 
threatened dismissal was improper, the writ appeal itself would not le. The 
drguinent is not tenable, for the*simiple reason that the writ appeal 1s limited in 
scope to the refusal of Venkatadri, J , to 1ssue a writ a certzorart quashing the order 
of the Labour Court decl ning to grant permission under sect on 33 (2) (b) of the 
Act The scope of the appeal ıs thus restricted, and the subsequent events which 
might affect the employment or non-employment of the worker by the employer 
organisation are not relevant to the scope, nor do they affect ıt -> 


.’ The short and s mple point before us 1s whether the employer organısat'on, 
in’ exercise of dıscıpl nary jurısdıctıon and on the findings of a domest c tribunal, 
had any just ficat.on to proceed to dism'ss this worker or employee “ for misconduct 
not.connected with the dispute ” under sect'on 33 (2) (6) of the Act. 
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This question must be answered very decidedly in the negative. It 1s true that 
as the learned Counsel for the appellant has pointed out, Mis Iron and Steel Co v. 
Their Workmen}, 1s authority for the view that an Industrial Tribunal, in the case of 
an alleged dismissal for misconduct, does not act as a Court of Appeal, and substi- 
tute its ` own judgment for that of the management. But that very decision 1s 
authority for the view, equally, that there are certain grounds on which the Tribunal 
will have jurisdict.on to decline to grant the statutory permission. For our purpose, 
it ıs sufficient to state that those grounds include ‘ any basic error’ or where, on 
the materials, “the finding ıs completely baseless ” 


In the present case, we have been taken in great detail through the record. 
The actual charge 1s a very simple one, nemely, that on 14th July, 1963, while 
the respondent was on duty as the Chief Booking Cleik in the theatre, he did not 
issue tickets at the Ladies Counter for the Matinee show It appears that three 
representat.ves of the Picture Owners, namely, M.G R Pictures, were then ins.de 
the booking counter, and, certainly, one of them asked the respondent to proceed 
inside the counter and to issue the tickets The respondent declined to do this, 
and, ın his v.ew, he had good reasons for the refusal to engage himself in that duty 
at that juncture. There were already two clerks, who generally functioned under 
the respondent who were issuing tickets at the Ladies Countcr, and the respondent 
claims that he was stand:ng outside, look ng to the regulat on of the crcwd. He 
states that the Book ng cffice was already crowded by the presence of the two clerks 
and the representatives, and that there was some confusion He feared that, if 
duties were hurriedly performed ın that confusion, shortage of cash might occur, as 
they very often tended to occur, when tickets were sold hastily, and in the context of 
even slight d.sorder. Further, he claims that he was then having loose bcwel 
movements and in indifferent health, and so for the time being he preferred not to 
engage himself in sell.ng tickets at the Ladies Counter, and be so informed one of 
the representatives of the picture owners. This person seems to have mace some 
ccmplaint later to the Manager, on which act:on in disciplinary jurisdicticn 
followed. 


This, as far as we are able to gather, 1s the sum and substance of the record. 
The very words ın Tamil which are ascribed to the employee, show-that he made a 
decision on the spot not to follow the suggest on of the representat've that he should 
sell tickets at the Ladies Counter, because he feared that the cffice was crcwded, 
and that shortages of cash might occur. There ıs an expl cit reference to this 
apprehension on tHe part of the employee These are the facts, and the only facts 
that have been established On these facts, can we conceivably sustair tke findir g 
that there has been ‘ misconduct’ on the part of the employec, in the sense that 
there ıs some material, however sl ght, ır support of that charge ? > > 


. Now, ‘misconduct’ is a specific word, with a specific connotation. Tte 
learned Counsel for the employer organisation himself concedes that ıt cannot be 
mere inefficiency or slackness It is somethirg far more posit ve, and certainly, 
deliberate disobedience of any order of a superior authorıty will be ore spec cs of 
misconduct. But the point here, as stressed by Venkatadrı, J , 1s that there was no 
misconduct of any k nd on the part of the employce, even rf the management took 
the view that he was not as diligent in tke performance of his dut es at that time 
as he mghthave been The representative of the Picture Owrers was not a person 
in authority over this employee, in any sense He was merely a thnd party who, 
no doubt, had an interest ın seeing that the t cket: were rot sold in the black market, 
or issued freely w.thout collect on of the fee It may be that the representative 
made this suggest-on, ın good faith, because he was interested in seeing that there 
was the max mum sale of tckets at tre Ladies Counter But equally, this employce 
might have made his own judgment of the sıtuat or, and felt that 1f he engagcd 
himself in that duty ın those circumstances, shortages of cash might occur, wk ch 
will lead to future embarrassment and loss to the maragcment Even if the judg- 
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ment was not a correct one, this 1s not misconduct in any specific sense, or by any 
stretch of imagination. 


We have perused certain Standing Orders, which appear to have been pres- 
cribed by managements generally, though ıt does not appear that this particular 
management has adopted this form of Standing Orders. The several species of 
musconduct are enumerated in these Standing Orders, and all of them amount to 
positive acts of wilful disobedience or positive acts of malfeasance, ınjury to property, 
insubordination, etc It ıs true that the management, ın this case, probably felt 
that the representat.ves of the picture owners had to be humoured, for the s mple 
reason that the management had to depend upon the good opinion or favour of 
the picture owners for supply of further pictures Had the management taken some 
action against the employee, short of an averment of misconduct, within the mean- 
ing of the Act, and warned him or censured him, conceivably there would be no 
room for interference. But, where the management takes the responsibility to 
level a charge of ‘m sconduct’ which ıs the charge of some positive act, or of con- 
duct which would be quite incompatible with the express and implied norms, of 
the relationship of the employee to the employer ın such an organisation, there 
must be material in support of such a serious charge. Where there 1s no material 
whatever of that kind, this Court must necessarily interfere, on both the grounds 
which have been recogn'sed in the Supreme Court decision earlier referred to, 
namely, ‘ basic error’ and the fact that ‘the finding ıs completely baseless or 
perverse.’ 


Accordingly, the writ appeal has necessarily to fail and 1s dismissed. We may 
add that this ıs a case ın which, with considerable plausibility, ıt could even be 
argued that there has been v.ct misation of the employce, the material ın support 
of the charge being so flimsy as to be almost non-existent In the interests of good 
employer and employee relations, 1t would appear to be highly desirable that action 
of such rigour, upon materials which may amount, at the highest to proof of mere 
temporary inefficiency be avoided ın future The parties will bear their own costs. 


R.M. —— — Answered accordingly. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS > 
PRESENT :— MR. Justick A. ALAGIRISWAMI. 


Ponnumuthu .. Appellant* 
U. 
Krıshnan Nadar and others .. Respondents. 


Penal Code (XLV of 1860), section 378—Theft—Purchaser of property from plaintif n a 
suit—Delwery warrant and attakshi proving the possession of plaintiff—Presump- 
tion of official acts regularly and correctly performed—Complaint at the instance of pur- 
chaser—Sustaina ble. 


Evidence Act (I of 1872), section 114 (Illustration E)—Public records—Maintained in 
the ordinary course—Offrcial acts regularly and correctly performed—Presumption— 
Delivery warrant and attakshi—Possesston—Presumption 


In regard to publ c records which are maintained with regularity in the ordinary 
course of routine they must be presumed to show official acts regularly and 
correctly performed until the contrary 1s proved 


Where the delivery warrant and attakshı clearly rec ted that the pla'nt ff took 
possession of the property from the judgment-debtor and put the decree-holder 
ın possession of the same, the plaintiff would be ın possessior of the property unt:l 
the contrary was established. If possess.on had not been delivered through 
Court then of course ıt Would be a different matter 
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The purchaser from such a plaintiff would be entitled to maintain a complaint 
against the defendants ın regard to an offence of theft committed against the 
property in his hands The fact that the defendants were still litigating about 
their rights in the appellate Court would not show that either they had rıght to 
possession or that there was no criminal intent on their part 


Or the facts, 


The offence of plucking fruits from the purchaser’s lands was however not proved 
and hence the complaint was lable to be thiown out 


Appeal under section 417 of the Code of Criminal Procedure, 1898, against 
the acquittal of the aforesaid respondents Nos 1 to 3, (accused Nos. 1 to 4) of an 
offence under section 379, Indian Penal Code, by the Court of the District Magistrate 
(J) Kanyakumari at Nagercoil in GA. No 54 of 1965 on his file (C Œ No 590 of 
1965, Sub-Magistrate, Erantel). 

S Padmanabhan, for Appellant. 

K. Swamıduraı, for Respondents. 


Calvin Jacob for Public Prosecutor. 
The Court delivered the following” 


Jupemenr —The appellant purchased two plots marked Hand H-1 ın S. No. 726 
from one Johnson This Johnson filed a sut OS No. 211 of 1958 on the file of 
the District Munsif of Kuzhiturai and in the final decree the plots H and H-1 as 
shown in the plan Exhibit A-3 attached to that decree were allotted to Johnson’s 
share The respondents herein were defendants 2 to 5 in that sut They were 
allotted a plot f ın S No 726. The appellant preferred a complaint to the Sub- 
Magistrate, Eraniel, alleging that the respondents had removed fruits from a 
tamarind tree standing in plot H-ı The learned Sub-Magistrate held that the 
offence against the respondents had been made out and found them guilty But 
instead of sentencing them, he released them under section 4 (1) of the Probation 
"of Offenders Act on executing a bond for Rs 100 to be of good behaviour for a period 
of six months An appeal by the responderts to the learned District Magisrtate 
of Kanyakumari succeeded and hence the complainant has filed this appeal. 


The learned District Magistrate seems to have been of opinion that Exhibit 

P-3 which showed that possession of plots H and H-ı had been delivered to the 
appellant’s vendor Johnson cannot be said to show that the complainant had posses- 
sion because the complainant did not examine either the Amin who effected the 
delivery to speak to the fact of his having effected delivery or Johnson to speak to 
the fact of taking possession. He referred to Ponnuswamy Nadar v Ath Nadar1, 
“where it is observed that the delivery warrant and Attakshı clearly recites that 
the plaintiff took possession of the property from the judgment-debtors and put the 
decree-holder ın possession of the same, and that in regard to public records which 
are maintained with regularity in the ordinary course of routine they must be 
presumed to show official acts regularly and correctly performed until the contrary 
1s proved. He also referred to Damodaram Nambootkurı v. Ulahannan®, where in addi- 
tion to the record of delivery of possession there was an admission by the accused 
which showed that the complainant had come into possession, In holding that 
ın this case the plaintiff cannot be said to be ın possession obviously because there 
is no admission ın this case as in the case of Damodaran Nambootlurı v Ulakannan?®, 
the learned D strict Magistrate has clearly ignored the effect of Ponnuswamy Nadar v. 
Ath: Nadar!, The respondents did not examme any witnesses to show that not- 
“withstanding the delivery of possession of plots H and H-1 to Johnson they were 
still in possession of the properties Until the contrary 1s proved, it must be held 
that Johnson took possession of plots H and Hı and that possession passed to the 
«complainant, that ıs, the appellant in this case The learned District Magistrate 
m eee 

I (1958) 2 MLJ 110 2 (1961) KLT 799, 
29 


226 THE MADRAS LAW JOURNAL REPORTS. [1968 


has referred to certan other matters which are quite uwrelevant—payment of Kıst 
before the date of delivery in August, 1961 and the fact that the second appeal was: 
pending ın the High Court Ifın fact Johnson had actually took possessen pend- 
ing the second appeal, the respondents should be deemed to be guilty of theft as 
they would be guilty of removing certain movable properties from possession cf the 
plaint: The fact that they were still ligating about their rıghtsın the H gh Court 
would not show that either they had right to possession or that there was no criminal 
intent on their part If possession had not been del.vered through Court then of 
course ıt Would be a different matter However nothing more need be sard about 
this aspect of the matter because on the facts also the learned D.strict Mag strate 
has come to the conclusion that there was no sufficierit ev dence to show that the 
respondents plucked the tamarind fruits This one finding 1s enough to throw out 
the complaint of the appellant and ıt was quite unnecessary for the learned Drstrict 
Magistrate to have gone on to hold ın the face of the delivery recept either that 
the plaintiff was not in possess on or that the pendency of the second appeal would. 
in any way have any bearing on the quest on of the appellant’s possession With. 
these observations the criminal appeal 1s dismissed 





Vs —— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 
il è ~ _ (Special Original Jurısdıctıon ) 
. > PRESENT —MR Justice PS KAILASAM 
G. Gabriel |, «+ Petitioner* 


` 


v 
The State Housing Board, Madras by its Chairman and another .. Respondents. 


Public servani—Dısmıssal on two charges by a competent authority—Court finding that one of 
the charges had not been made out—Order of dısmıssal if becomes vitiated 


Madras State Housing Board Act (XVII of 1961), section 18—Servant of Housing Board 
obtaining a tenement on concession and parting with the same—Dismssal from service— 
Legality. 

Constitution of India (1950), Article 226—Dısmissal of public servant not contrary to rules— 
High Court cannot interfere merely because punishment 15 severe. e 


Where a public servant has been dismissed on two charges, the mere fact that 
the Court finds that one of the charges had not been made out, would not vitiate 
the order 1f on the charge that ıs made out, the authority could and would have 
imposed the punishment It1s for the Court to sat.sfy itself whether the authority 
would have passed the order on the basis of relevant and ex.sting grounds. 


The main function of the State Housing Board being providing housing accome 
modation, if a servant of the Board abuses his privilege by obtaining a tenement 
on concession and parts with the same in breach of the condit.ons on which it was 
given to him, and he 1s dismissed from service, ıt cannot be stated that the Board. 
would not be justified in pleading that the servant was dismissed for “ suffic ent 
reason ” within the meaning of sect.on 18 of the Madras State Housing Board Act. 
It would also amount to m sconduct and breach of departmental dıscıpl ne 


When the punishment of dism ssal from serv.ce ımposed on a public servant 
cannot be sald to be contrary to the rules, the High Court, cannot interfere with 
the same merely because ıt ıs of the view that the punishment 1s severe. 


Petition under Article 226 of the Constitution of India, praying that ın the cır- 
cumstances stated therein, and in the affidavit filed therewith the High Court will 
be pleased toissue a writ of cerkorarı calling for the records relating to the proceedings 
of the first respondent herein dated 26th November, 1965 and bearing No. BP MS. 
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No. 1107 as confirmed by the proceedings of the rst respondent in its No 10440/E4/ 
65-1, dated gth February, 1966 and the non-interference by the second respondent 
ın pursuance of its Memorandum No 33697/HG Spl 11/66-4 dated 4th July, 1966 
and quash the said proceedings and made therein 

V.S. Subıamanyam, for Petrt.oner 

G Ramaswamı, for 1st respondent and K. Gopalaswamı, for the Government 
Pleader, for second Respordent 


The Court made the following 


Orver —This petition 1s filed by a Sewakar ın the Madras Housing Unit for the 
issue of a writ of cerltorarı against the order of the Chairman of the State Housing 
Board dated 26th November, 1965 as confirmed by its order dated gth February, 
1966, dismissing him from service The petitioner Was appointed as a Lascar in 
the City Improvement Trust on 7th February, 1958 He was confirmed as a S:vakar 
ın the Madras Housing Unıt on 14th February, 1961. On 26th August, 1959, 
the Board allotted alow cost tenement in CIT Nagar on a rental basis ın terms of a 
lease deed dated 26th August, 1958 The petitioner was also allotted on rental 
basis, plot No 624, ın pursuance of a memo issued by the State Housing Unit on 
27th March, 1963, and the agreement between the petitioner and the Board for 
sale of this plot was executed on 26th June, 1964 The Board oncom ng to knew that 
the pet.tioner had not conformed to the conditions of the agreement issued a show 
cause notice dated 23rd June, 1965 for having unauthorisedly let out apartment 
No 15 C , Model Hutment Road to one Gnanambal Subsequently a memoran- 
dum dated 2 5th August, 1965 was issued, and ın this two charges were framed against 
the petittoner Charge No. 1 was that the petitioner had let out unauthorisedly 
apartment No 15-C, Model Hutment Road, allotted to him on a rent of Rs 13-50 
to one Gnanambal on a rent of Rs 24. The second charge was that he had leased 
out unauthorisedly plot No 624, C.I T. Nagar allotted to him on hıre purchase basis 
to another person in violation of the conditions of allotment The enquiry was 
conducted on 29th October, 1965 and subseguentlypa show cause not'ce as to why 
the petitioner should not be removed from service was issued on 4th November, 
1965 On 26th November, 1965, the pet tioner was dismissed by the Chairman of 
the State Housing Board An appeal to the State Housing Board was d smıssed on 
gth Ferbuary, 1966 The Government declined to interfere in the matter 


In the lease-cum-sale agreement executed by the petitioner., Clause 4 reads 
as follows: 


“The lessee/purchaser would not be entitled to assign, sub-let or part with 
possession of the whole or any part of the property without the previous permission. 
ın writing of the lessor/vendor ” 


In his first explanation dated end S:ptember, 1965, the petitioner admitted that he 
had given the house to Gnanambal In the written statement, he admitted that 
Gnanambal whom he had known welt asked for the houe for some days as ıt was kept 
locked The petit oner out of pity gave the house but did not collect anyrent He 
regretted that he d'd not obtain the permission from the Board and that it was his 
mıstake and prayed that he might be excused. In the oral enquiry held on 29th 
October, 1965, the petitioner admitted that the statement he made on 2nd S`ptem- 
ber, 1965 was correct The Chairman of the State Housing Board has referred to 
the statement of the petit oner ın the first instance and subsequently at the oral 
enquiry, that he had g'ven the apartment without the perm:ssion of the Board The 
Charman of the Board may not be correct in havıng stated that in his written state- 
ment, the pet tioner admıtted that he had let out the apartment By ‘letting out’, 
the Charman d'd not mean that the house was let out for hire, but ıt was only g.ven 
for occupaton The Chairman has stated that the petitioner has adm'tted the fact 
of his hav.ng let out the apartment both in his written statement and at the t me of 
the oral enquiry, while his contention subsequently was that he had g ven leave and 
licence for her to be in the premises Though the first charge as framed aga nst the 
petitioner 1s that he let out unauthorisedly the apartment, on his own admussion, 
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ıt ıs clear that he permitted Gnanambal to stay ın the house which amounted to 
parting with of possession without the permission of the Board which would be 
contrary to the agreement So far as the second charge 1s concerned, the petitioner 
cited two persons out of whom one was examined Regarding the charge of letting 
out plot No 624, CIT Nagar, the Chairman had acted on the statements given by 
persons who were ın occupation of the portion The sub-lessees were not examined 
in the presence of the petitioner and statements recorded ın the absence of the peti- 
tioner were taken into consideration for establishing the charge. So far as this charge 
18 concerned, the petitioner did not plead guilty and asked for an enquiry 
‘which was not given. The statements taken ın his absence were relied on without 
giving the petitioner an opportunity The petitioner had been denied a reasonable 
opportunity of meeting the charge and therefore this charge cannot be sustained. 
But the petitioner was rightly found guilty of having parted with possession of the 
premises No. 15-0 Model Hutment Road, though ıt had not been established that 
it was let out for rent 


It has been laid down by the Supreme Court ın State of Orissa v Bidyabhushan?, 
that the order of dismissal passed by a competent authority on a public servant cannot 
be interfered with by the Court if the order may be supported on any finding for 
which the punishment can lawfully be imposed. The mere fact that it had been 
held that one of the charges had not been made out would not vitiate the order 1f on 
the charge that 1s made out, the authority can impose the punishment The 
Supreme Court in a later decision reported ın State of Maharashtra v. B K Tekkomore? 
has affirmed the decision ın State of Orissa v Bıdhuabhusan', holding that 
it 1s for the Court to satisfy itself whether the authority would have passd the order 
on the basis of the relevant and existing grounds to the exclusion of irrelevant and 
non-existing grounds. On the basis of the charge that 1s made out against the peti- 
tioner, ıt cannot be stated that the authorities are not competent or would not have 
imposed the punishment awarded to the petitioner. 


It was contended by Mr Subramamam, learned Counsel for the petitioner that 
what 1s found against the petit.oner 1s breach of certain conditions in the agreement 
uiz , parting With possession of the tenement allotted to him and that would not 
amount to mıs-conductın the discharge of his duties which would justify his dismissal. 
Section, 18 of the Madras State Housing Board Act, 1961 provides that the power to 
dismiss the servants may be exercised by the authorities mentioned in the section 
for breach of departmental rules or discipline or for carelessness, unfitness, neglect of 
duty or mis-conduct or for “any other sufficient reason ”. The learned Counsel 
appearing for the State Housing Board admitted that though the rules regarding 
promotions, suspensions, dismissal etc., have been framed they have not yet been 
approved by the Government and as such have not come into force In the absence 
of such rules, the Court will have to consider whether the act complained of would 
amount to breach of departmental rules or discrpline or carelessness, unfitness, 
neglect of duty or misconduct or “ other sufficient reason”. The function of the 
State Housing Board 1s execution of housing and improvement schemes ‘The peti- 
tioner availed himself of the concession shown to him and had taken the apartment at 
a concessional rate The agreement provided that he should not sublet or part with 
possession of the same (o Itıs also provided that he was to submit periodical state- 
ments about his being ın occupation and that disciplinary action was also threatened 
ın case of breach of the conditions of the agreement It was submitted that the breach 
of the conditions may be improper and may even be immoral but would not be a 
misconduct which would entail dismissal of the public servant. I am unable to 
accept this contention for, the authorities are at liberty to dismiss a servant of the 
Board for breach of departmental rules of discipline or for misconduct or for ‘other 
sufficient reason? The main function of the Board being providing housing accom- 
modatıon, if a servant abuses his privilege by obtaining a tenement on concession 
Á— ee 
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and, parts with possession 1n breach of the conditions, 1t cannot be stated that the 
Board would not be justified ın pleading that the servant was dismissed for ‘sufficient 
reason ?. It may also amount to misconduct and breach of departmental disczplire 
In coming to this conclusion, I am strengthened by the observations of the Berch 
of this Court ın the decision in Writ Appeal No. 180 of 1963. In that case the Head 
Cashier of the State Bank issued a post dated cheque which was dishonoured The 
Court observed that the Bank in its own interest had imposed a code of conduct or 
etiquette upon 1ts officers and the good name and the repute of the bank depended 
very much on the strict observance of these rules and if a responsible officers lıke 
the Head Cashier had private dealings, particularly borrowings with constituents of 
the bank, if he himself was permitted to issue post dated cheques which could not be 
honoured because of lack of funds ın his current account, then the interests of the 
bank would be gravely jeopardised. Applying these principles to the present case, 
if a servant who 1s serving in the Housing Board whose duty 1s to provide for accommo- 
dation, abuses the concessions regarding houses which were given to him ıt can be 
said that he 1s indulging in conduct, adverse to the interests of the Housing Board. 
If a rule had been framed providing that an officer who commits a breach of the rules 
relating to the allotment of the house, he 1s liable to be dismissed, 1t would be pere 
fectly valid. In the absence of such rule, ıt 1s for the Court to decide whether the 
servant was dismissed for any of the grounds under section 18 of the Madras State 
Housing Board Act I am unable to say that the reason giver 1s not sufficient 
The parting with of possession contrary to the terms of the agreement would amount 
to misconduct within the meaning of section 18 of the Act. 


Mr Subramaniam, the learned Counsel for the petitioner, submitted that the 
petitioner 1s a Sevakar and the punishment 1s very severe and out of all proportion 
to the breach of the conditions of which he was found guilty. He also submitted 
that out of the two charges framed, the petitioner will have to be exonerated of the 
second charge and even as regards the first charge, lettirg out for rent has not been 
made out and that it had only been proved that the petitioner had parted with 
possession, and for this offence—if it can be called an offence—the punishment of dis- 
mussal from service is totally uncalled for. The learned Counsel may be right in his 
contention that the punishments severe, but as pointed out earlier, this Court cannot 
interfere with the same as the punishment ımposed cannot be said to be contrary to 
the rules Mr.G Ramaswamy, learned Counsel appearing for the State Housing 
Board also agreed that the punishment by way of dismissal ıs severe TI have no 
doubt that the Board would take all these matters into consideration and may deal 
with the case leniently as they may deem fit. With these observations, the petition 
ıs dismissed There will be no order as to costs 


VK. —— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 
(Special Original Jurisdiction ) 
PRESENT -—Mr Justice P S. KAILASAM 
K M Mohammed Ghouse & Co. ..  Petuteoner* 
v. 

The Collector of Central Excise, Madras and another .. Respondents 
Sea Customs Act (VIII of 1878), section 115— Transporting of contraband watches—Coafis= 

cation under section 115—Acquettal of the accused by the criminal Court—Finding of 


the criminal Court—If bending on the domestic tribunal (Customs Collector)—Customs 
authorities, 1f police officers 


On the question whether the finding of the criminal Court that the accused 
did not transport or import contraband watches, because the statements were 
obtained from them by threat, coercion, compulsion and ill-treatment cannot be 
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ruled out entirely as quite improbable or impossible, is binding on enquiries 
conducted by domestic tribunals (Collector of Custcms in this cate), 


Held, that under the Sea Customs Act, the authorities are entitled to proceed 
to adjudicate and discharge the duties ımposed on them under the Act without 
reference to the conclusion arrived at by the criminal Court If the order of the 
Collector of Customs was good and well-founded on evidence placed before him, 
it cannot be vitiated by an order of Magistrate passed in a separate criminal 
proceeding. The Customs Authorities are rot police cfficers 


Held, also that, from the circumstances of this case, it 1s clear that the wrist 
watches were loaded in the boat for the purpose of being taken to the shore, and 
the facts would establish that the conveyance was used 2s a meens of transport 
Under section 115 (2), the conveyance ıs liable to be confiscated When ıt 1s used 
as a means of transport in smuggling of any goods, unless the cwrer of the con- 
veyance proved that 1t was so used without the knowledge or connivance of the 
owner himself, his agent or person ın charge of the conveyance, 


Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith the High Court will 
be pleased to issue a writ of certorara calling for the records relating to the order 
dated 23rd November, 1965 ın No 100/65 (Customs appeal) or the file of the second 
respondent and to quash the said order. 


N A Subramamam, for Petitioner. 
M. Kalyanasundram and G. Ramaswam, for Respondents. 
The Court made the follcwirg 


. 


ÖrDER —This petition ıs filed by a firm carrying on export and import business 
at Nagapattinam for the issue of a writ of certiorari calling for the records relating to 
the order dated 23rd November, 1965 of the Central Board of Excise and Custcms, 
Government of India, New Delhi, quashirg the said order, in Custcms Appeal No 
100/65 confirming the order of confiscation of the boat by the Collector of Certral 
Excise, Madras 


For the purpose of facılıtatırg transport and loading of ıts export cargo ın ships 
which call at Nagapttınam Port and which are usually anchored about 4 miles fiom 
the shore, the petitioner was owning a boat The boat bears Registration No 12 
in the Nagapattinam Port Office. On 29th June, 1963 the petiticner’s boat was 
taken by Tindal Natarajan with the cargo for being loaded into “SS State of 
Madras”. It 1s stated that evening the petitioner recerved information from the 
Central Excise Office that boat No. 12 belonging to the petitioner-firm had been 
seized by the customs authorities on account of 1ts being involved in smuggling of 
“wrist watches from the ship and that Tindal Natarajan and other boat crew bad been 
arrested On and July, 1963 a statement was recorded by the Customs Collector 
of Nagapattinam, from one Abdul Salam, one of the partners of the petitioner firm. 
‘The petitioner disclaimed any kind of knowledge or responsibility for the alleged 
offence and prayed for the release of the boat to hım. The petitioner firm was served 
with a show cause notice on goth November, 1963 from the Deputy Collector of 
Central Excise, Tiruchirapalli, wherein it was stated that 1 50 watches were found in 
its boat on 29th June, 1963 and the petitioner was asked to show cause why boat 
No. 12 should not ‘be confiscated under section 115 of the Sea Customs Act, 1962 
The petitioner sent a reply on 28th November, 1963 o The first respondent passed 
an order on ıgth August, 1964 finding that Tindal Natarajan and boat crew 
Subramaniam have transported the contraband watches and imposed a penalty of 
Rs 100 on each of them under section 112 (b) of the Act The first respondent also 
ordered the confiscation of the boat under section 115 (2) of the Act with an option 
to pay a fine of Rs 5,000 in lieu of confiscation and clear the boat Against the 
said order the petitioner preferred an appeal to the second respondent During 
the pendency of the appeal Natarajan, Tindal of the boat and Subramaniam boat 
crew, Who were tried before the Sub-Divisional Magistrate of Nagapattınam, for 
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the offence of mporting 150 foreign watches without a permit or license, were acquit- 
ted. The petitioner enclosed a copy of the order of acquittal to the second respon- 
dent with a letter dated goth August, 1965 and prayed for the release of the boat. 
But the second respondent by an order dated 23rd November, 1965 upheld the 
“order of confiscation under section 115. 


In this writ petition, several contentions were raised It was submitted that 
the criminal Court having acquitted the Tindal and the boat crew after finding that 
the prosecution had failed to establish that they smuggled the watches, the Customs 
Authorities should have accepted the finding and held that there was no smuggling 
and released the boat. It was also contended that the Customs Authorities are Police 
‘Officers and therefore the statements made to them should not have been acted upon. 
On a consideration of the evidence adduced before him, the Customs Collector came 
to the conclusion that there was material for finding that both Subramaniam and 
Natarajan were concerned together in the act of receiving the contraband watches 
from the ship bringing them to boat No 12, concealing them therein and thus 
transporting them clandestinely to the shore For arriving at this conclusion, the 
‘Collector relied on the statement made by Subramaniam on 29th June, 1963 that 
the packets containing the watches were handed over to him by his brother-in-law 
Ramamurthi aboard the ship and that he took up the responsibility for transporting 
them clandestınely to theshore by the boatin question Natarajan also made a state- 
ment corroborating the statement of Subramaniam But Natarajan stated that no 
credence should be given to Subramaniam’s statement One Thangaraj also made a 
statement implicating Natarajan by stating that the packets of watches were received 
‘by Natarajan aboard the ship, brought to the boat in queston and kept therein. 
On the finding that the watches were smuggled from the ship to the boat for the 
purpose of transporting them clandestinely to the shore and as the boat was used as a 
means of transport, the Customs Collector directed its confiscation On appeal the 
finding of the Customs Collector was accepted. It was held that Natarajan, the 
Tindal of the boat, and Subramaniam the crew, were concerned in the act of receiving 
the contraband from the ship and concealing ıtın the boat which they were manning. 
As Natarajan, the Tindal, was in immediate control of the boat on behalf of the 
petitioner, under section 115 (2) of the Act, the boat ın question was liable to be 
confiscated. - 


The main contention urged by the learned Counsel for the petitioner 1s that the 
criminal Court ın a prosecution against Natarajan and Subramamam found that 
the prosecution had farled and that the charges against Natarajan and Subramaniam 
were not made out The criminal Court was of the view that the version of the 
accused that they did not transport or ımport the watches and that the statements 
were obtained from them by threat coercion, compulsion and ill-treatment cannot be 
ruled out entirely as quite improbable or ımpossible However, the question whe- 
ther the finding of the criminal Court is binding on enquiries conducted by domestic 
tribunals has been considered by the Supreme Court ın State of Andhra Pradesh v. 
Sree Rama Raot, and in R P. Kapur v. Umon of India? These decisions were consi- 
dered by this Gourt ın Rangarajan v. State of Madras’, where ıt was held that a depart- 
mentalenquiry againsta Government servant can be initiated on the basis of certain 
facts even though the Government servant has been acquitted in a criminal prose- 
cution on the same facts and that while a domestic tribunal will normally be bound 
to treat the decision of a competent Court as final and cannot purport to come to a 
different conclusion, on the same facts, ıt cannot be said that there is a complete 
prohibition against such tribunal coming to a different conclusion. This Court in 
Krishna Chetty v The Collector of Customs Madras* has held that the mere fact that 
the criminal Court has rejected the statement of the accused as not voluntary 
would not debar the Customs Authorities from acting on these statements. The 
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Court observed that if the order of the Collector of Customs was good and well- 
founded on the evidence placed before him, ıt cannot become vitizted by an order 
ofa Magistrate passed ına separate criminal proceeding In H L Modiv The 
Collector of Central Excise, Madras! in a criminal prosecution the accused therein 
were acquitted, but the Customs Authorities found that on the materials placed 
before them, the offence had been made out The Bench held that the observa- 
tions of the learned Judge who disposed of the Criminal Revision Case acquitting 
the accused, and the conclusion reached by him in the said revision case, would 
not affect the validity of the departmental proceedings which have the sanction 
of the Sea Customs Act. The view of this Court ın Rangarajan v. State of 
Madras?, was followed in M K. Mohamed Hussain v. The Central Board of Excise and 
Customs, New Delkı3, M. K. Meeran Sahib v The Collector of Central Excise, Madras 

The decisions cited above are clear authority for the proposition that under the Sea 
Customs Act the Authorities are entitled to proceed to adjudicate and discharge 
the duties imposed on them under the Act without reference to the conclusion 
arrived at by the criminal Court ‘This point therefore fails. 


It was next contended that the Customs Authorities should be deemed to be 
police officers and the statements made to them should not be admitted ın evidence. 
A Full Bench of this Court ın Collector of Customs v. Kotumal®, following the decision 
of the Supreme Court in Badaku Jotı v. State of Mysore8, has held that the Customs 
Authorities are not police officers In Crimina! Appeal No. 135 of 1966, the Supreme 
Court has observed that the contention that was put forth before the High Court 
that a confessional statement to the Customs Authorities was hit at by section 25 
of the Evidence Act was not pressed before it ın view ofthe decision in Badaku Joti 
Savant v State of Mysore“, which was a case under the Sea Customs Act In view 
of the decisions of the Full Bench of this Court and the Supreme Court referred to, 
above, this point will have to be rejected. 


Lastly, the learned Counsel for the petitioner, submitted that it has not beer 
proved that the conveyance, namely, the boat, was used as a means of transport in 
the smuggling of watches as the Customs Authorities seized the watches when the 
boat was stationary This contention cannot be accepted as the boat 1s a conve- 
yance and wasıntended to be used for transporting the smuggled wrist watches. It is 
not necessary that the prosecution should prove that the boat was actually moving. 
From the circumstances it 1s clear that the wrist watches were loaded ın the boat for 
the purpose of being taken to the shore, and the facts would establish that the con- 
veyance was used as a means of transport ‘Under section 115 (2), the conveyance 
ıs liable to be confiscated when ıt 1s used as a means of transport ın the smuggling 
of any goods, unless the owner of the conveyance proved that 1t was so used without 
the knowledge or connivance of the owner himself, his agent or 2 person in charge of 
the conveyance Though the plea of the owner was that he did not know anything 
about the smuggling, there 1s no attempt to prove that the smuggling was without 
the knowledge or connivance of himself or the person in charge of the conveyance, 
that ıs, the Tindal Natarajan and the crew Subramaniam. The fact that Tindal 
Natarajan and Subramaniam were found guilty of smuggling by the Customs 
Authorities 1s not disputed. In the circumstances the order of confiscation 1s right 
and cannot be questioned. 


The Writ Petition is dismissed No order as to costs 
VMK. Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Ordinary Original Civil Jurisdiction ) 
PRESENT .—MR Justice K. S RAMAMURTI 


Messrs Isherdas Sahni & Brothers by Partner VN Sahm .. Planuff* 
v 
Rajah V Rajeswara Rao and others Defendants. 


Madras Buildings (Lease and Rent Control) Act (XVIII of 1960), as amended by Madras 
Act (XI of 1964)—“ Building’? under the Act—Meaning of —If includes buildings leased” 
along with fittings or fixtures atiched to 1t—Lease of a cinema theatre along with. 
Surmture, electrical fittings, generator and stand-by projector—If governed by the Act 
as a lease of a “‘ bulding ”. 


Civil Procedure Code (V of 1908), section 9—Commassioner of Police refusing to renew licence 
to run cinema theatre on the ground that applicant was not in lawful possession of the 
theatre—Remedy of aggrieved party—If can file cul sut to establish his rights. 


There are several provisions ın the Madras Buildings (Lease and Rent Control): 
Act, 1960 as well as the rules framed thereunder ın 1961, which leave no room for 
doubt and lead to the clear conclusion that the ‘‘ building?’ under the Act would 
take ın the lease of a building along with the furniture, fixtures and the fittings in 
the same In the first place, ıt may be noticed that the definition of “ building ’” 
in the Act 1s an inclusive one and ıt should be given the meaning or interpretation 
which would achieve the purpose of the Act and should not receive any restricted 
meaning which would frustrate the very scheme or object underlying a beneficial 
or social legislation of this kind, and would also exclude practically a major portion 
of the buildings from the purview of the Act. It must also be borne ın mind that 
the Act applies to buildings let for residential as well as non-residential purposes 
and any restricted interpretation of the word “‘building’’ would almost exclude from 
the operation of the Act, all buildings let out for non-residential purposes The Act 
could be rendered inapplicable to all buildings let out for non-residential purposes 
if the definition of “ building * should exclude fittings and fixtures kept or atta-- 
ched to the building though essentially for the use of the building 


Thus, a “‘building’’ under the Act would include furniture, fittings, fixtures and 
other amenities intended for the tenant’s more beneficial enjoyment of the build- 
ing It will be making nonsense of the Act to say that 1f a building with furniture 
and electrical fittings and the amenities as provided ın the Act and enumerated 
in the rules, 1s leased out, ıt 1s not a lease of the building The fittings and fixtures 
and the other amenities provided are related and are referable to, and only to, 
the particular use to which the non-residential building 1s proposed to be put 


It is clear that the term “rent” 1s comprehensive enough and very wide and 
includes all payments agreed to be made}by the tenant in respect of the enjoyment 
of the building and fo: all the amenities provided for the more beneficial and 
convenient enjoyment of the building In other words the fact that the landlord 
provides,additional amenities will not make the premises any the less a “building” 
within the meaning of the Act and the payment of money any the less a rent 


It 1s well settled that where the question is whether a tenancy is governed by 
the Rent Control Act, ıt is not competent to the tenant to bargain and agree to give 
up his rights under the statute, and that any attempt to get over that restriction 
inthe matter of freedom of contract (so far as the tenant 1s concerned). Courts will 
not permit nor recognise the tenancy agreements cleverly couched in an attempt 
to evade or avoid the applicability of the Act These Acts are remedial measures, 
legislations corceived for the protection and welfare of tenants, to guard against 
unreasonable eviction and collection of excessive rents and the object of the legis- 
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lation will be easily frustrated and defeated if tenants are permitted to enter into 
contracts giving up the protection afforded to them under the Act That ıs the 
reason why ın all these statutes we find the non obstante clause overriding any 
contract to the contrary In all such matters, Courts have scrutinised the terms of 
the tenancy and found out the true bargain between the parties, ignoring, if 
necessary, the particular stipulation and the language employed ın the lease deed. 

Thus, astatutory tenancy cannot, by an agreement, be converted to a mere con- 
tractual tenancy and ın all these cases Courts will only look at the legal substance 
of the transaction and not the form alone In other words, Courts and tribunals 
will have jurisdiction to scrutinise the allocation of the rent, its bona fides and 
‘genuine character in relation to the actual facts and realities 


- The proper approach in determming whether the Rent Control Act would 
apply to a lease which could have plurality of objects, such as the enjoyment or 
use of the building as such and enjoyment of the machinery ’or fixtures as such as 
two distinct objects, 1s to ascertain the dominant intertion of the parties in entering 
into the agreement i 


From a scrutiny of the lease deeds and the conduct of the parties ın the instant 
case, 1t is clear that ın entering into an agreement of lease with respect to a cinema 
theatre along with the furniture, electrical and other fittings, generator for generat- 
ing D C. current and a stand-by projector for use ın case of emergency, the domi- 
nant intention of the parties was to make a lease of the buildmg The lessees are 
therefore entitled to the benefits and protection under the Madras Buildings 
(Lease and Rent Control) Act, 1960, ın respect of this lease 


The argument has no force that what was leased was not the building but a 
cinema business From start to finish ıt was merely a lease of the building and 
any business which the lessees carried on was their own separate independent 
business 


[For detailed facts and circumstances under which it was so held see judgment ] 
Case-law discussed 


A party aggrieved by the decision of the Commıssioner of Police refusing to 
renew a licence for running a cinema theatre, on the ground that he was not ın 
lawful possession of the theatre within the meaning of rule 13 of the Madras 
Cimema Regulation Rules, has a right to file a svit in the civil Court to establish 
his right to possession of the building, when the rival claimant ın the proceedings 
before the Commissioner had denied such a right. 


(Applicability of the doctrine of English lew with regard to fixtures, to India, 
proper meaning to be ascribed to the term “‘ furniture ” in the Rent Control Act 
and ın lease deeds and the true scope of section 6 of the Madras Buildings (Lease 
and Rent Control) Act, 1960, also discussed incidentally in the course of the 
judgment) 

Civil suits to establish plaintiffs rights to a building. 

N. C. Raghavacharı and M. C. Varadacharı, Advocates, for Plaintiff 


A Faganatha Rao, R. Ramamurthy Iyer, S Govind Swaminathan for K V. Narasimha 
Rao, M Ramachandra Rao, and Additional Government Pleader for Defendants. 


The Court delivered the following 


Jupement —The main point that arises for decision ın this case is whether 
the plaintiff (hereinafter called the lessees) are entitled to the benefits and protec- 
tion under the Madras Buildings Lease and Rent Control) Act, 1960 (referred to 
herein as the Act) as amended by Madras Act (XI of 1964), ın respectof a building 
or a Theatre known as ‘‘ Odeon Cinema” This Cinema theatre belonged to two 
brothers, the first and the second defendant ın equal shares and the second defen- 
dant, since dead, sold his half share to defendants 3 to 5 under a registered sale 
deed, dated 14th October, 1966 As certain objections were raised concerning 
the rights of the plaintiffs to optain a renewal of the licence under the Madras 
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Cinema Regulations, the Commıssıoner of Police, has been ımpleaded as the sixth 
defendant 


The relevant facts about which there 1s no serious controversy may be stated 
The suit theatre which 1s now popularly known as “ Odeon Cinema ” belonged 
to defendants 1 and 2 and they were exhibiting pictures for several years in that 
theatre which was then styled as “Sagar Talkies”? They had also obtained the 
requisite licence under the relevant Cinematograph Act, getting the licence renewed 
periodically. About the period April 1944-45 to April 1952, one Somasundaram 
Chetty was exhibiting pictures ın this theatre either as a lessee or with the leave 
and licence of the defendants 1 and 2 (heremafter referred to as defendants) The 
Sahni brothers, the seniors and elders of the present partners of the plaintiff’s firm, 
Isherdas Sahni & Bros , who were refugees from Punjab negotiated for the lease 
of the said theatre for a period of five years, the negotiations took some concrete, 
shape and the main terms of the lease were embodied ın an agreement executed by 
the parties z e., the defendants and one R. N Sahni (now dead) This was followed 
up by a regular lease deed, (with certain changes) Exhibit P-4, dated srd May, 
1952, executed by the defendants and Karam Chand Sahını (who is also dead) 
representing the Sahni Brothers. Detailed reference will be made to the terms 
and conditions of the lease deed. It 1s sufficient to state at this stage that the lease 
was for a period of five years upto goth May, 1957 on a monthly rent of Rs.4,250 
with a right of renewal, at the option of the lessees, for a further period of five years 
Schedule B appended to the lease deed sets out the various 1tems, machinery, elec- 
trical machinery, talkie equipment, fittings, furniture and other accessories Which 
“were covered by the lease The list is fairly exhaustive and detailed and mentions 
all the items. In paragraph 3-A of the lease deed, ıt 1s stated that out of the monthly 
rent of Rs. 4,250 Rs 2,000 was to be the rent for the premises and the building, 
Rs. 1,000 hire for the furniture and Rs. 1250 hire for the machinery, electrical fittings, 
accessories and the talkie equipment with a specific mention that the lessees wanted 
to take the talkie equipment as a “ Standby” A sum of Rs 25,000 was paid by the 
, lessees as advance stated to be as security for the articles hired to the lessees and that 
the advance of Rs. 25,000 shall be adjusted towards the rent and hire for the last 
sıx months preceding the termination of the lease. The several sub-cleuses in 
clause 5 contain the lessees covenants Clause 5 (e) provides that alterations, 
improvements, additions to the building should be made by the lessees without 
causing damage to the building and that when they were so made, they would 
become fixtures of the building and that the lessees would not be entitled to remove 
them at the termination of the lease, but that the lessors should be entitled to the 
same without any liability to pay any compensation therefor. Clause (f) provides 
that the lessees shall take proper care of the furniture and other fittings, machinery, 
talkie equipment and accessories and that if any damage ıs caused to the same, 
except by reasonable use and wear, the lessecs, shall replace the same or compensate 
the lessors for the value thereof. Clause 5 (0) provides that the lessee shall not dispose 
of or otherwise remove from the building (without the consent of the lessors) any 
of the furniture, electrical fittings, fixtures which existed ın. the building at the time 
of the lease or may be hereafter (meaning after the lease) be provided upon the 
premises in substitution thereof except the talkie equipment Clause 5 (8) provided 
that at the tıme of the determination of the lease, the lessees shall yield up the demised 
premises with the existing fixtures, electrical fittings, furniture, etc., set out in 
Schedules A and B appended to the lease or the substitutions thereof and that in 
default of doing so, the lessees shall pay Rs 300 per day on such default 


It is unnecessary to advert to the terms of Exhibit P-2, dated end April, 1952 
which the parties put into writing when the lease was agreed upon, as the regular 
registered lease deed Exhibit-P-4 which was executed a month later embodies (with 
some modifications) in detail, all the terms and conditions of the lease, mentioned 
above Itısımportant to advert even at this stage to the two projectors with talkie 
equipments; (1) “Simplex” Projector and talkie equipment which was no longer 
in use and referred to as stand-by equipment, and (2) “ Westrex” Projector with 


236 : . THE MADRAS LAW JOURNAL REPORTS. [1968 


talkie equipment which was cbtained under a hire-purchase agreement from Messrs 

Westrex Company even during the time of the prior lessec, Somasundaram. As a 
result of and as part and parcel of the case deed, Exhibit P-4 ıt was agreed between 
the parties that the lessees should pay to the lessors the instalments of hire-purchase 
paid up till then to Westrex Company and that the lessees should also continue to 
pay the entire future instalments as and when they accrued due The substance 
of the arrangement was that so far as the Westrex Projector and talkie equipment 
were concerned, they are the properties of the plaintiffs On this aspect, it 1s suffi- 
cient to refer to Exhıbıt- P-1, dated 25th March, 1952, the letter passed by Soma- 
sundaram to the defendants , Clause 3 of Exhibit P-2, dated 2nd April, 1952, and 
Exhibit P-3 a letter, dated 5th April, 1952 passed by the defendants to the plaıntıffs; 
Exhibit P-74, dated 4th September, 1952, a letter by the Westrex Company, India 
to the defendants , Exhibit P-go a transfer voucher showing a cheque, dated 28th 
October, 1952 given by the plaintiffs to the defendants for a sum of Rs 7000 and 
Exhibit P-120 showing the instalments of payments made by the plamtiffs to the 
Westrex Company. By the end of 1954, the plaintiff became the full-fledged and 
absolute owners of this Westrex Projector and talkie equipment, they baving paid 
to the defendants the sum of Rs 7,000 and the entire balance of instalments, to the 
Westex Company. Exhibit P-120 extract shows that the plamtiffs, in eddition to 
the price of the talkie equipment, have spent and incurred several items of expendi- 
ture with regard to the change of lenses and other component parts making a total 
of Rs 59,500 towards the capital investment and expenses incurred under this head. 
Mr Govind Swaminathan, learned Counsel for the defendants fairly conceded that 
so far as the Westrex talkie equipment was concerned, the case could be dealt with 
on the footing that ıt belonged to the plaırtıffs and that as per the conditions of 
the lease deed, the lessees would be entitled to remove and take them at the ter- 
mination of the lease deed and that the lessors will not have any right or claim 
thereto. 

To continue the narrative, the lessees took possession of the theatre and effected 
considerable improvements, spending large sums of money ın connection with various 
items, interior decoration, electrical fittings, sanitery fittings, furniture, gates, etc. 
From the extracts of the entries all culled out from the accornt books, it is seen 
that the plaintiffs have invested about Rs 1,16,000 and odd under the various 
items. 


t Amount paid by Westrex Equipment as per Hire-Pur- Rs Ps, 
chase Agreement including Rs 7,000 paid to defen- 
dants 1 and 2 (Exhibit P-120) 36,024— 1—0 
Amount paid to Westrex Company for other purchases 
like lenses, screen, etc . 20,115—7—0 
2 Fire Extinguishors purchased (Exhibit P-33) oe 723—4—6 
3 Electric Fittings paid to GEC (Exhibit P-120) .. 4, 758—5—o 


Modi & Modi for fans and other electrical fittings, 





etc. (Exhibits P-41, P-47 & P-48) . 2,917—o-—6 
Patel Electric Co (Exhibit P-62) a 5,045—12—0 

4 Interior decoration including ceiling a 10,690—4—0o: 
5 Sanitary fittings s% 2,255—0—o 
6 Furniture Pen Workers sa 30,443—15—o 
Other furniture including office furniture e's 3,987—10—3 
TOTAL .. 1,16,960—1 1—3 


The entire seating arrangement was changed and except for a few items, the entire 
furniture had been replaced by new furniture which the plaintiffs purchased from 
“ Pen Workers” the furniture compary, ın Bombay. As observed earlier, the 
plaintiffs changed the name of the theatre from “Bagar Talkies” *to “ Odeon 
Gınema ”. In fact, even though the lease was executed on grd May, 1952, the 
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plaintiffs did not screen any picture in the theatre immediately, but took up the 
‘work of renovation, remodelling and improvement of the theatre, and ıt was only 
on 27th June, 1952 that the firstshow commenced ın the theatre preceded by a grand 
opening ceremony on the previous day on 26th June, 1952. 


In the initial stages of the trial, there was some controversy as to the exact date 
on which the plaintiffs as lessees, screened or exhibited their first picture in the 
theatre. The defendants’ case was that the plaintiffs screened a picture called 
“ Notch ” on 2nd May, 1952 for a week. On the other hand, the case of the plain- 
tiffs was that immediately after the lease transaction was entered into, they plunged 
into their work of remodelling, umproving and renovating the theatre, that ıt was 
only after the entire work was complete that they had a grand opening ceremony on 
26th June, 1952 by late Dr. M. V. Krishna Rao, the then Minister for Education 
and that the regular screening of the picture commenced only on 27th June, 1952 
The evidence on the side of the plaintiffs 1s overwhelming and conclusively 
established that the opening ceremony function was on 26th June, 1952 and the 
first picture was screened only on 27th June, 1952. In the course of 
the arguments of learned Counsel for the defendants, I noticed that they 
did not seriously press this pomt. Iwill advert to the documentary 
evidence little later; ıt ıs sufficient to state at this stage as a part of the 
narrative, that the plaintiffs effected vast improvements and renovation ın the 
structural, seating and sanitary arrangements ın the theatre, practically replaced 
the entire furniture with new seating and other facilities—vide also Exhibit P-166, 
the extract of the news in the Indian Express issue, dated 28th June, 1952 containing 
the news of the function and the substance of the Minister’s speech and the compli- 
‘ments paid by him about the enterprising work of the plaintiffs. I may also add 
at this stage that learned Counsel Mr. Govind Swaminathan, more than once, con- 
ceded that the plaintiffs who were experienced ın this business line in Cinema had 
made this theatre a first class one spending huge sums of money ıncludıng air 
conditioning of the entire theatre at a cost of two lakhs and more 


The plaintiffs exercised their right of renewal, for a further period of five years 
as provided ın the lease deed (Exhibit P-4 , by their letter Exhibit P-21, dated 24th 
October, 1956. This was immediately followed up by the Exhibit P-122, dated 
25th October, 1956, an agreement entered into between the parties to the effect 
that a new lease deed shall be entered into for a further period of five years with 
effect from goth April, 1957 to goth April, 1962, with an option for a further period 
.of five years on the same terms provided a notice of sxx months 1s given by the lessees 
exercising their option on or before 31st October, 1961. This agreement Exhibit 
P-122 contamed a clause that if the lessees put up an air-condition plant, the lessors 
shall have no claim or right thereto and that if the lessors were not prepared to pay 
the market value prevailing at the termınatıon of the lease, the lessees shall be at 
liberty to remove the said air-condition plant In pursuance of this, the second 
registered lease deed, Exhibit P-124, dated 22nd April, 1957 came into existence. 
The man points in controversy centre round the effect and the operation of the 
terms and conditions of the second lease deed concerning the question of the character 
of the lease, Whether composite or otherwise, and I shall refer to these matters in 
greater detail later. It 1s necessary, however, to emphasise that the terms of the 
second lease deed Exhibit P-124 are line by line verbatim reproduction of the first 
lease deed, Exhibit P-4, except the necessary change in the dates and the period 
when the lease Would terminate. The curious feature that requires to be mentioned, 
is that Schedule B of P-124 which sets out the machinery, talkie equipment, fittings 
furniture and other accessories 1s identical (without any change whatsoever) as the 
Schedule B appended to the original lease deed, Exhibit P-4, even though ıt is beyond 
controversy that the schedule in the second lease deed has no relation whatsoever to 
the conditions existing at the tıme of the second lease deed with regard to the fur- 
niture, with regard to the fittings, with regard to the electrical fittings, with regard 
to the sanitary arrangements etc. etc. Schedule B ın the second lease deed ıs simply 
a mechanical parrot-like repetition. On the same day, the defendants had passed a 
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letter, Exhıbıt P-125, of crucial importance, to the plaintiffs, to the effect that item 
VI of Schedule B, meaning thereby, the stand-by talkıe equipment, shall be retamed 
by the plaintiffs, as their own, on the termination of the lease either in 1962 or on 
renewal in 1967 and that the defendants shall have no claim or right thereto after 
the termination of the lease The old furniture which existed in the theatre and 
which were removed at the commencement of the lease, were kept ın some portion 
of the premises andwere sold by the plaintiffs in the end of April, 1962 for a sum of 
Rs 1,400 vide Exhibit P-130, dated 26th April, 1962 and Exhibit P-131, dated gth 
May, 1962 In the meanwhile, the plaintiffs exercised their option by their letter, 
dated 29th August, 1961 (addressed to the defendents claiming a renewal for five 
years. from Ist May, 1962 to goth April, 1967 and under Exhibit P-129, dated 7th 
April, 1962 the defendants agreed to the aforesaid rencwal for a period of five years 
tall goth April, 1967 A regular lease deed, however, does not appear to have been. 
executed between the parties ın view of the fact that the defendants had taken legal 
advice which was to the effect that no registered lease deed Was necessary for the 
period 1st May, 1962 to goth April, 1967 and that consent by the defendants given. 
in their letter, dated 7th April, 1962 to the renewal of the lease for five years, Was 
sufficient. 


The next event, ıs the sale deed executed by the second defendant conveying 
his halfshare ın the theatre to defendants 3 to 5 under a sale deed, dated 14th October 
1966 for a price of Rs. 3,70,000 (the sale deed has been filed but not marked as an 
Exhibit as all the parties are agreed that the sale was subject to all the obligations 
of the vendor ın respect of the lease ın favour of the plaintiffs Here agai, it ıs- 
necessary to mention an important fact (which again 1s a matter of admission by all 
the parties) that the schedule to this sale deed concerning fittings, fixtures, furniture, 
talkie equipment, accessories, etc etc ,1s a mechanical parrot-like repetition of the 
schedules ın the two lease deeds, Exhibits P-4 and P-124 and that under the sale deed 
what 1s conveyed to the purchasers, as described in the schedule, 1s those old items 
only having no reference whatsoever to the actual factual position existing ın the 
theatre on the date of the sale deed. The sale deed does not convey to the purchasers 
any possible right, 1f any, which the vendor may have ın respect of the new furniture, 
fittings, accessories, renovations, fixtures, etc which the lessees had brought into the- 
theatre at the time of the commencement of the lease in May, 1962 as well as subse- 
quently thereafter. As a result of the sale and subsequent correspondence, the 
lessees have agreed to and have become liable to pay one half of the rent to the first 
defendant and the other half to defendants 3 to 5, with the result that defendants 3: 
to 5 have stepped into the shoes of the second defendant. 


Last ın the chain of events, ts the attempt made by the plaintiffs to get the licence 
renewed by the Commissioner of Police with effect from 30th April, 1967,the time- 
limit under the renewed lease P-124 The Commissioner of Police informed the 
plaintiffs by Exhibit P-148, dated 27th February, 1967, that the renewal of the 
licence would, be considered only if a fresh lease deed extending the lease period 
beyond 30th April, 1967, was produced and a copy of this communication was also 
sent to the Commercial Tax Officer, Madras, as well as the Chief Electrical Inspector 
of Government of Madras During this period, the plaintiffs took up the position 
that they were entitled to the protection under the Rent Control Act, that no lease 
deed as such from the lessors was necessary , while the lessors objected on the ground 
that the plaintiffs were not entitled to the benefits of the Rent Control Act The 
letters written by the lessees to the Commissioner of Police, Exhibits P-150, P-151, 
P-152, P-154, P-155 and P-156 contain the aspects stressed by them before the 
Commussioner of Police and how the defendants were objecting to the renewal of 
the lease as a result of which the Commissioner of Police finally refused to renew 
this licence under rule 13 of the Madras Cinemas Regulation Rules on the ground 
that the plaintiffs were not ın lawful possession of the theatie The result was, that. 
the plaintiffs were obliged to file the present action on 18th April, 1967, for establish- 
ing their rights as statutory tenants entitled to the benefits of the Madras Buildings 
(Lease and Rent Control) Act, 1960 and their lawful possession of the theatre within. 
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the meaning of rule 13 of the Madres Cinemas Regulations Act and also for an 
injunction against the defendants restraining them from interfering with the plaintiffs” 
rights and enjoyment of the theatre. 


It 1s not necessary to refer in detail to the written statements of the defendants, 
Their substantial objection 1s that the lease in question 1s a composite lease, not a 
lease of a mere building, within the meaning of the Madras Buildings (Lease and 
Rent Control) Act and that on the expiry of the lease ın April, 1967, the plaıntıfis 
were not entitled to any rights to continue ın possession claiming rights as statutory 
tenants. 

Before I proceed further, I may state one point (to clear the ground of some 
controversy which existed at the stage of pleadings). Learned Counsel for the 
plaintiffs accepted the position that the old furmture which existed ın the theatre 
and which were removed by the plaintiffs were sold by the plaintiffs in the end of 
April, 1962, and realised a sum of Rs. 1,400 and that the statement in the plaint 
that the old furniture which were kept aside were removed by the lessors is not a 
correct statement. Again, the statement ın the plaınt that the stand-by equipment, 
Item No. VI, was not handed over to the plaintiffs under the lease deed isnot quite 
correct. What had actually happened was that when ın pursuance of the hire- 
purchase agreement, the Westrex projector was installed, the Simplex Projector 
had been dismantled and placed ın a room ın the theatre, and that was why it was 
referied to as stand-by equipment in the lease deed, and that that stand-by projector 
ıs not there now In other words, so far as the stand-by equipment was concerned, 
the plaintiffs had a legal right and could have used the same ın case there was any 
occasion arising 1f the Westrex Projector should give any trouble. The senior 
partners z ¢., the Sahni Brothers, Karamchand Sahını and Roshanlal Sahni are now 
dead and there ıs no question of the plaintiffs withholding the evidence of any 
material witness I may also refer to the Arc Lamps about which some stress was 
laid in the course of the evidence and arguments Arc Lamps 1s necessary for the 
projector and ıt will work only with DC. current For generating D Q current, 
there ıs a generator, dynamo and an electric motor Instead of using the generator, 
the dynamo and the electric motor, for developing D O current, a rectifier can be 
used for converting AC current into D.C current. The defendants case 1s that 
this generator to which particular reference was madein the Schedule B appended 
to the lease deed was being used by the plaintiffs even when they were using the 
Westiex talkie equipment at the time when the lease deed, Exhibit P-4 took effect, 
and ıt was only several years later, that the plaintiffs began using rectifiers giving up 
the generator, the dynamo and electric motor The plaintiffs would, however, 
urge that all throughout right from the time the lease Exhibit P-4 took effect, the 
plaintiffs were using only rectifiers and never used the generator, the dynamo and 
the electric motor. It does not matter as to when exactly the plaintiffs started using 
the rectifiers in view of the fact that the schedule to the lease deed expressly takes 
in the generator carrying with it, the plaintiffs’ rights to use the same if they liked 
and it is not the concern of the lessors, whether the plaintiffs used the generator 
and ıf so when. 


It is not indispute that by reason ofthe provisions of Madras Act (XI of 1964), 
the plaintiffs would be entitled to the benefits of the main Madras Buildings (Lease 
and Rent Control) Act (XVIII of 1960), provided they establish that (1) they 
are “ tenants ”’ under that Act and (2) tenants ofa “ building ’’ within the meaning 
of the Act. The definition of “ tenant’? includes any person who continues in 
possession after the termination of the tenancy ın hisfavour o“ Building ” 1s defined 
as meaning any building or part of a building or shed let or to be let separately for 
residential or non-residential purposes including any furniture supplied by the 
landlord for use in such building (unnecessary portions omitted) 

Learned Counsel for the defendants relied upon the Bench decision ofthis Court 
reported ın Raja Chetty v Fagannadhadas* what 1s known as Maharani Talkies case 
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—in support of the contention that the lease of the theatre ın the instant case ıs 
governed by the principle of that decision and that the lease in the instant case 1s a 
-composite lease to which the provisions of the Rent Control Act would not apply. 
In that case what was leased was the theatre and all the fixtures, fittings, cınemato- 
graph talkie equipment, machinery, furniture, scenery and things in, upon and 
above the said theatre specified ın the inventory. The monthly rent and a hire 
was fixed at Rs 3,200 made up of (1) Rs 1,500 rent for the ground and super- 
structure, (2) Rs 800 hire of furniture and (3) Rs 800 hire of talkie equipment, 
.machınery, fittings and fixtures. The lease also contained a clause that the lessees 
shall yield up and deliver to the lessors on the termination of the lease the demised 
premises together with the fixtures, fittings, talkie equipments, machınery, scenery, 
articles, etc. including the additions and the alterations, whether they may be lessors’ 
or lessees’ fixtures taking 1n all effects which shall be brought upon the said theatre 
in addition thereto or substitution thereof The lease was for a period of five years 
commencing from October, 1948 As the lessees committed default in the payment 
of rent in April, 1949 the lessors filed an application under the Rent Control Act 
for eviction of the tenant on the ground of wilful default in payment of rent. The 
-Appellate Authority ordered eviction holding that the Act applied to the lease in 
question In an application for the issue of a writ of certiorar: this Court set aside 
the order of the Appellate Authority holding that the lease was a composite lease 
and was therefore outside the purview of the Act. Before the Bench ıt was urged 
that the lease deed must be split up as consisting of three separate transactions 
(a) the lease of the ground and superstructure for Rs 1,600, (b) hiring of the fur- 
niture on a monthly hire of Rs 800, and (c) a hiring of the talkie equipment, machi- 
mery and fittings on a monthly hire of Rs 800 This argument was rejected by the 
-Bench on the ground that this splittmg of the rent in the lease deed was purely 
notional and nominal and was resorted to reduce the property tax lability and for 
other extraneous considerations and that the attempted division of the lease and 
separation of the rights was ın highest degree artificial, never contemplated by the 
parties, The Bench ultimately held that the lease was not a mere lease of the 
building and furniture of the sort covered by the definition ın the Act, but a lease of 
a land and building together with the fixtures, fittings, “‘ talkie eguipment”, 
machinery, etc. 


Learned, Counsel for the defendants also relied upon the Bench decision of this 
“Court ın Om Prakash Gupta v Commissioner of Policet where ın respect of a lease of a 
cinema theatre with the building, furmture and equipment under similar circum- 
stances (Rajakumarı Talkies case) the same view was taken by the Bench of this 
Court consisting of Rajamannar, C.J and Basheer Ahmed Sayeed, J following 
decision ın Raja Chetty v. Jagannadhadas*. 


Learned Counsel also drew my attention to the Bench decision of the Andhra 
Pradesh High Court in Venkayya v Subba Rao3 which. dealt with the case of a lease 
of groundnut oil mull comprising besides the building thereon, the machinery, plant 
of considerable value installed ın the building all being required and used for the 
purpose of manufacturing o1l out of groundnuts and other oils seeds The Andbra 
Pradesh High Court applied the principle of the decision of this Court in Maharani 
Talkies case as well as an unreported Bench decision of the Andhra Pradesh High 
Court which dealt with a lease of a cinema theatre comprising the buildings, fvr- 
niture and the equipment necessary for the exhibition of the films Reliance was 
also placed by learned Counsel for the defendants upon another Bench decision of 
the Andhra Pradesh High Court reported in A N Shak v Annapurnamma4 ın which 
again, following the Bench decision of this Court, 1t was held that a lease of a picture 
house together with furniture, electrical fittings and other items Was a composite 
lease of the talkie house and cannot be split up as contracts of lease, contracts of 
: Da 
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hire and that 1t was not a lease of a building within the meaning of the Act The 
items of properties leased as noticed ın that judgment appear to be of the same 
pattern as in the case in Raya Chetty v. Fagannathadast. The Bench was also of the 
view that the definition of the building includes only furniture and not “ fittings ” 
and therefore the lessee would not be entitled to the protection under the Act. 
In view of the Bench decisions of this Court, which are binding upon me, it is un- 
necessary to refer in detail to the decisions of other Courts ın which a contrary view 
was taken I will only merely advert to the latest Bench decision of the Calcutta 
High Courtin D S. Fain v Meghamaia Roy? in which ıt was held, following the earlier 
decision of the same High Court in Kalı Prasad v Jagadish Pada? that the lease of a 
furnished and well-equipped cinema show house and the building, the furniture 
and the machines and the machinery etc , all constitute its essential and integral 
parts of the components, that they cannot be regarded separately or as distinct or 
different units, that they are all linked up together by the lease itself of the entire 
lease of the premises within the meaning of the West Bengal Premises Tenancy 
Act and the fact that different items covered by the lease deed belonged to different 
persons who granted the lease as joint lessors would not affect the applicability of 
the Act The West Bengal Act used the expression “‘ premises? which, I think, 
does not make any difference. It is true that ın both the Bench decisions of the 
‘Calcutta High Court, no reference was made to the earliest Bench decision of this 
Court in Raja Chetty v. Jagannaihadas?, 


Even at this stage, it 1s necessary to refer to a recent unreported decision of 
Natesan, J , in Second Appeal No. 1544 of 1963 1n which the learned Judge, after 
considering the precise scope of the Bench decision of this Court in Raya Chetty v. 
Jagannathadas! and the Bench decision of the Andhra Pradesh High Court in A. N. 
Shak v A Annapurnamma* held that a lease of a cmema theatre with all furniture, 
fittings (electric and otherwise) and accessories without the talkie equipment) 
would be governed by the provisions of the Act as a lease of a building. The 
learned Judge has examined, in detail, the provisions of the Act and the Rules 
framed in 1960 for the purpose of fixation of fair rent as well as the principle of the 
decision of the Supreme Court reported ın Karnanı Properties Lid v. Miss Augustine’ 
which dealt with a case arising under West Bengal Premises Rent Control Act. 
In that case, S A. No 1544 of 1963, a cinema theatre known as Mural: talkies situate 
in Arcot (North Arcot District) was leased for a period of five years and the lessor 
filed a suit in ejectment after the expiry of the period of five years and the question 
-was whether ıt was a lease of a building governed by the Actor a composite lease 
coming within the principle of the decision ın Raja Chetty v Fagannathadas’, As I 
shall presently show, the decision of Natesan, J. directly applies to the facts of the 
instant case and with great respect, I am of the view, that it lays down correct law 
and ought to be followed The fact that in that case the cinema theatre was situate 
not in a big city nor the fact that the monthly rent was fixed at Rs 200 nor even 
the fact that the items of furniture, electric fittings, fixtures, and other accessories 
are of less value or small ın number cannot possibly affect the principle laid down 
therein I find it impossible to accept the summary suggestion of Srı R. Ramamurti 
‘Tyer that, that was a small theatre and that the principle in that case cannot furnish 
a proper precedent for the instant case It 1s needless to observe that that approach 
sis a very dangerous and unsatisfactory way to appreciate the principles and the law 
lard down. ın that decision. After a detailed and careful scrutiny of the provisicns 
of the Act and the Rules, the learned Judge has held that the factthat “ building” 
in the Act has been defined as including furniture supplied by the landlord for being 
used in the building but not makmg any express reference to the fittings will not 
‘make any difference and that the lease of a building with the furniture and the 
‘fittings in such a building would undoubtedly be a lease of a building coming under 
Se 
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the definition clause. There are several provisions ın the Act as well as the Rules 
framed thereunder ın 1961 which leave no room for doubt and lead to the clear 
conclusion that the building under the Rent Control Act would take in the lease of a 
building along with the furniture, fixtures and the fittings in the same In the füst 
place, ıt may be noticed that the definition of “ building ” is an inclusive definition, 
and it should be given the meaning or interpretation which would achieve the pur- 
pose of the Act and should not receive any restricted meaning which would frustrate 
the very scheme or object underlying a beneficial or social legislation of this kind, 
and would also exclude practically a major portion of the buildings from the purview 
of the Act vide Jıwebhaı Purshottam v. Chhagan Karson! It must also be borne in 
mind that the Act applies to buildıngs let for residential as well as non-residential 
purposes and any restricted interpretation of the word “ buildirg” would almost 
exclude from the operation of the Act, all buildings let out for non-residential pur- 
poses IfImay say so, the Act would be rendered inapplicable to all build- 
ings let out for non-residential purposes if the definition of the building should 
exclude fittings and fixtures kept or attached to the building though essentially 
for the use of the buildmg Section 3 deals with vacancies arising of buildings. 
Section 3, sub-section (5) runs as follows :— 


“Tf the building is required for any of the purposes, or for occupation by any 
of the officers specified ın sub-section (3), the landlord shall deliver possession 
of the building and the fixtures and fittings ın or on the buildings, ın good tenantable 
repairs and conditions to the authorised officer, or to the allottee named by the 
authorised officer, as the case may be and the Government shall be deemed to be 
the tenant of the landlord, with retrospective effect from the date on which the 
authorised officer received notice under sub-section (1) or sub-section (2), the- 
terms of the tenancy being such as may be agreed upon between the landlord and. 
the tenant and ın default of an agreeement, as may be determined by the Con- 
troller.” 


And the third proviso to sub-section (5) provides that the fair rent shall be fixed in 
accordance with the provisions of the Act or in such manner as may be prescribed. 
Section 4 which deals with fixation of fair rent provides that ın the case of the fixation 
of fair rent for any non-residential building, allowance may be made for consıdera- 
tion of locality in which the non-residential building 1s situated, features of archi- 
tectural interest, accessibility to market, nearness to the railway staticn erd such 
other amenities as may be prescribed and for a purpose for which the non-residential 
building is used Reference may next be made to section 17 of the Act which pro- 
hibits the landlord from cutting off or withholding of any of the amenities enjoyed. 
by the tenant What ıs important to note is the Explanation to that section which 
defines the expression ‘‘ amenities’ in the section as including supply of water, 
electricity, passages, staircases, lights, lavatories, lıfts and conservancy or sanitary 
services The importance of electric lifts in this context must be borre in mind 

It ıs thus abundantly clear that there are several provisions in the Act which show 
that a building will include furniture, fittings, fixtures and other amenities intended 
for the tenant’s more beneficial enjoyment of the building. 


When we come to the Rules, the same inference follows. The Rules provide for 
various matters including the fixation of fair rent in which allowance bas to be for 
the various amenities provided in the building, residential and non-residential.. 
Rule 7 provides that when the authorised officer fixes a fair rent he must have due 
regard znter alia to the common amenities such as water, sanitation, Water taps, 
electric points, fans, staircases etc This emphasises that a building under the 
Act would necessarily take in the electric fittings. Explanation I to rule 9 shows 
that the furniture, fittings and electrical fittings and other accessories are regarded 
as forming part of the building emphasising that what is leased is the lease of a burld- 
ing and not a composite lease as a lease of a building and a separate lease of the 
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furniture, fixtures, fittings etc It ıs necessary to extract hereunder rule No. 10 and 
rule No. 13, regarding allowances that are to be made for amenities provided there- 
under while fixing the fair rent 
“ Rule 10 —Allowances to be made for amenities in respect of residential buildings — 
When calculating the cost of construction of residential buıldıngs, allcwances 
shall be made for the following amenities in addition to those specified in section 


4 (2)— 


I. 


m 
9 


II. 


20. 


Coy Nu RO WD 


Air-conditioning ; 

Side dados ; 

Tube lights ; 

Number of electric points ; 
Fans; 

Plastic emulsion coating for walls , 
Compound walls , 

Gardens , 

Wells , 

Overhead tank ; 

Electric pump for water ; 
Flush-outs , 

Porch , 

Ventilators , 

Fixed wash basins ; 

Fixed bath tubs , 

Playgrounds ; 

Badminton Court and tennis Court; 
Additional stair-cases ; 


Sun-breakers 


Rule 13 :—Allowances to be made for amenzties ın respect of non-residential buildings. 
When calculating the costs of construction of non-residential buildings, allcwances 
shall be made for the followmg amenities in addition to those specified in 
section 4 (3) 


I. 


_ 
È 


I2. 


C- E- e E 


Air-conditioning ; 

Lifts ; 

Electric fans ; 

Tube lights ; 

Number of electric points ; 
Fans ; i 
Ventılators ; 

Electrıc pump for water , 
Flush-out , 

Fıxed wash basins ; 
Addıtıonal staır-cases; 


Garden or vacant ground appurtenant to the buıldıng enjoyed by the 


tenant; and 


13. 


Usufructs of trees, if any, enjoyed by the tenant.” 
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In arriving at the proper meaning of the word “ building” the popular, fair and 
common sense meaning has to be given to that word as otherwise almost every build- 
ıng would get de-controlled If I may say so, ıt will be making non-sense of the 
Act to say that ıf a building with furniture and electric fittings and the amenities 
as provided ın the Act and enumerated ın the Rules 1s leased out, 1t 1s not a lease 
of the building The fittings and the fixtures and the other amenities provided, are 
all related and referable to, and only to, the particular use to which the non-resi- 
dential building is proposed to be put Applying the tests propovrded by the 
Supreme Court in Uttamchand v. S M Lalwam to which detailed reference will be 
made later, ın the instant case al] the furniture and fittings were provided for the 
more beneficial enjoyment of the building and not for the more beneficial enjoyment 
of any other thing, 2e., either the stand-by cimema equipment or the generator, 
even assuming that they should be considered as independent of the building and 
distinct objects of lease lıke the lease of machinery of Dal Mull. In this context 
reference must be made to the decision of the Supreme Court in Karnanı Properties 
Lid. v. Miss Augustine? the principle of which has been applied by Natesan, J That 
case arose out of an application filed by the tenant for the fixation of fair rent under 
the West Bengal Rent Control Regulation The tenant was occupying one of the 
flats which contained a number of fans and plug points, and the tenant was also entitl- 
ed without any additional charge to the consumption of electric energy for lamps, 
fans, oven for cooking, laundry and refrigerators. There were also lifts in the 
building to the use of which also the tenant was entitled. The landlord, m view 
of these many amenities, contended that the Rent Control Act would not apply to 
the tenancy in question. From the decision of the Rent Control authorities (to 
‘which ıt 1s unnecessary to refer) the matter went to the High Court which awarded 
relief ın part and the landlord took up the matter to the Supreme Court One of 
the substantial points which was argued before the Supreme Court was that the 
West Bengal Rent Control Act did not apply to the premises ın question In dealing 
‘with that question the Supreme Court pointed out that the definition of “ the pre- 
mises ” Çıt 1s significant to note that the definition of “ premises” in West Bengal 
Act is the same as in the Madras Act except in addition to the furniture, “ fittings ” 
also 1s included) 1s very wide and the fact that special amenities and facilities and 
‘conveniences were provided would not take the building out of the purview of the 
Act. The matter was put in these terms at page 312: 


“ Under this head the question reduces itself to this : whether if by a stipula- 
tion between the landlord and the tenant the landlord agrees to provide for addi- 
tional amenities like electric power for consumption and such other facilities the 
case is taken out of the operation ofthe Act The Actis intended “ to make better 
provision for the control of rents of premises”. It has defined “ premises ” 
ın very wide terms, as pointed out above Hence ıt 1s difficult, ıf not impossible 
to accept the contention that the Legislature ıntended the provisions of the Act 
to have a limited application, depending upon the terms which an astute land- 
lord may be able to impose upon his tenants In order fully to give effect to the 
provisions of the statute, the Court has to give them the widest application possible 
within the terms of the statute. Having these considerations ın view, we do not 
think that the supply of the amenities aforesaid would make any difference to 
the application of the Act to the premises in question.” 


After referring to the relevant decisions ın England, it was further observed as 
follows: 


“ Their Lordships of the Court of Appeal repelled the contention that the 
additional payment was not part of rent and held that the payment in respect of 
the additional amenities aforesaid was also part of rent within the meaning of the 
English Act which corresponds to the Bengal Act. Those English decisions are 
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ba 
authorities for the proposition that “‘ rent ” included not only what 1s ordinarily 
descııbed as rent in an agreement between a landlord and a tenant but also pay- 
` ment ın respect of special amenities provided by the landlord under the agree- 
ment between him and his tenant. The term “rent” has not been defined ın the 
Act Hence the term must be taken to have been used ın 1ts ordinary dictionary 
meaning If, as already indicated, the term “ rent?’ ıs comprehensive enough to 
include all the payments agreed by the tenant to be paid to his landlord for the 
use and occupation not only of the building and its appurtenances but also of 
furnishing, electric installations and other amenities agreed between the parties 
to be provided by and at the cost of the landlord, the conclusion 1s irresistible that 
all that ıs included ın the term “rent ” is within the purview of the Act and the 
Rent Controller and other authorities had the power to contiol the same. In view 
of these considerations we overrule the first contention raised on behalf of the 
appellant.” 


Its clear that the term “Trent” 1s comprehensive enough and very wide, and includes 
all payments agreed to be made by the tenant in respect of the enjoyment of the 
building and for all the amenities provided for the more beneficial and convenient 
enjoyment of the building In other words the fact that the landlord provides 
additional amenities will not make the premises anytheless a “ building? within 
the meaning of the act and the payment of money anytheless “a rent” within the 
meaning of the Act. From this decision 1t will be at once apparent and evident 
that unless itis a lease of a “ building ” the Rent Controller will have no jurisdiction 
to fix the fair rent for otherwise, the parties will be bound by the terms of the ten- 
ancy and if the tenant or landlord desires a revision of the rent either should only 
go to the ordinary Courts of the land to enforce his or their rights, if any. I am 
of the view that it ıs necessarily and clearly implicit ın this decision of the Supreme 
Court, that provision for various amenities will not ın any way affect the character 
of the premises, seeing that all those amenities are in relation to building only 


i must next refer to the note of warning and the rule of law to be followed ın 
the interpretation of and in giving effect to the terms of a lease entered into between 
a landlord and a tenant Tt ıs well settled that where the question 1s whether the 
tenancy in question 1s governed by the Rent Control Act, ıt ıs not competent to the 
tenant to bargain and agree to give up his rights under the statute, and that any 
attempt to get over that restriction ın the matter of freedom of contract (so far as 
the tenant ıs concerned), Courts will not permit nor recognise the tenancy agreements 
cleverly couched in an attempt toevade or avoid the applicability of the Rent 
Control Act These Acts are remedial measures, legislations conceived for the 
protection and welfare of tenants, to guard against unreasonable eviction and 
collection of excessive rents and the object of the legislation wul be easily frustrated 
and defeated if the tenants are permitted to enter into contracts giving up the protec- 
tion afforded under the Act. That 1s the reason why ın all these statutes we find 
the non-obstante clause overriding any contract to the contrary In allsuch matters, 
Courts have scrutinised the terms of the tenancy and found out the truth or the real 
bargain between the parties, ignoring, if necessary, the particular stipulation and 
the language employed in the lease decd. This aspect has also been emphasised 
in the decision of the Supreme Court referred to above, ın Which it was observed 
that (1) the question of the applicabilsty of the Act cannot depend solely upon the 
terms which an astute landlord may be able to impose upon his tenants 


In Ramalingam v. Gurumurihı Reddy! a Bench. of this Court bas pointed out that 
ıt was not open to a landlord to enter into a contract with the tenant bargaining for 
larger rights and greater privileges than those conferred under the act, z e., the tenart 
cannot be bound by a contract involving a curtailment or deprivation of his rights 
under the Act 

In England this aspect of the matter denying freedom of contract to the tenants 
to agree to forego rights under the Rent Restriction Acts has frequently ceme up for 
—— 





ı (1954) 2 MLJ 752 


246 THE MADRAS LAW JOURNAL REPORTS. [1968 


decision 1n various aspects, particularly with regard to furnished premises and ten- 
ancies ın which the landlord undertakes to render services in addition to letting 
out the premises Reference may be made to the following statement of the law 
in 23 Halsbury, 3rd Edition, page 722, paragraph 1467. 


“ Coniracting out of the Acts. A tenant cannot contract out of his rights under 
the Rent Restrictions Acts Thus he cannot bind himself to pay more than the 
proper rents. Similarly, so long as a statutory tenant remains ın occupation he 
cannot by any contractual arrangement forfeit his rights to be protected, ror 1s 
it possible to incorporate into a tenancy a term which in effect provides a ground 
for possession if it is unconnected with the user of the premises Even if a tenant 
contracts to vacate the premises and later refuses to leave, the landlord cannot 
ıely on the agreement but must show some ground on which an order for posses- 
sion may be made under the Acts Where, however, the landlord and tenant agree 
that the tenant will vacate the premises at a future date and that the landlord 
will then pay the tenant for giving up possession, the tenant ıs entitled, if the 
landlord later repudiates the agreement, to enforce it, as the agreement 1s not 
void on the grounds of the public policy, or want of mutuality, or as an attempt 
to contract out of the Rent Restrictions Acts 


The parties cannot be prevented by any estoppel from relying on therr rights 
under the Acts whether the estoppel, results from agreement or conduct, or, it 
stems, from a decision of the Court”. 


` 
— 


From this ıt 1s seen that a statutory tenancy cannot by an agreement be converted 
to a mere contractual tenancy, and that in all these cases Courts will only look at the 
legal substance of the transaction and not to the form alone It 1s sı flicient 1f refer- 
ence is made to the following decisions in England of vital relevance and significance 
to the instant case. I shall first refer to the well known case in Welch v. Nagy? 
In that case during the currency of a lease of a furnished premises the tenant bought 
the furniture from the lessor though that itself would not convert the tenancy into 
an unfurnished one durıng the currency of that lease (for the purposes of the Rent 
Restrictions Act) But after the tenancy terminated and a new tenancy supervened 
and at a time when the furniture belonged only to the tenant by reason of his prior 
purchase, the landlord having no claim thereto, the tenant hcwever proceeded to 
recognise the tenancy as one of a furmished dwelling house The tenant also wrote a 
letter to the landlord onthat basis, 2 e , a tenancy of a “furnished dwelling bouse ”. 
It was held that a tenant cannot, by representing himself as tenant urder a fully 
furnished tenancy when the house was ın fact let unfurnished, confer jurisdiction on 
the Tribunals functioning under the Act The matter was put thus by Asquith, J. 
at page 464: 

“The Rent Restriction Acts compel the Courts to treat an unfurnished lease 
of a dwelling house within the statutory limits of rateable value ın a certain way. 
They are not to permit more than the standard rent and permit increase to be 
charged ; nor (except under certain conditions laid down ın the Acts) have they 
jurisd ction to make orders for possession The Court must take these points 
even if the parties do not raise them, as they go to jurisdiction. The Court’s 
power, on the other hand, to make orders for possession ın the case of “substantı- 
ally ” furnished leases is left unfettered bythe Rent Acts In my view the parties 
cannot by, describing whether by accident or design what is ın fact an un» 
furnished tenancy as a furnihed or substantially furnished one, alter the fact 
that the furniture 1s actually the tenant’s and that such a tenancy cannot be 
furnished or substantially furnished one To treat the tenant here as estopped 
from denying that the tenancy 1s unfurnished when itis ın fact unfurnished 1s 
to confer on the Courts by the act of one of the parties a jurisdiction (namely, 
an untrammelled power to make orders for possession of premises ın fact unfurni- 
shed) which Parliament has said that the Courts shall not have” 
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Again at page 465 ıt 1s put thus . 


“ But when a new tenancy supervenes I see no reason whythe Court should 
not have regard to the actual position as to ownership of the furniture , and if 
this is such that a furnished lease (let alone a substantially furnished one) is ım- 
possible, the Court must give effect to the rights which the statutes confe1 on a 
tenant under an unfurnished lease.” 


I may also refer to the following observations of Cohen, L 
Regor Estates Lid v Wright}: 


“ Looking at the lease ın the present case purely by itself for the reasons, I have 
givin, Ishould come to the conclusion that ıt Was an agreement for the payment 
of a premium so far as the £ 350 was concerned and not an agreement for the 
payment of additional rent In dealing, however, with a matter of this class and 
the effect of a document relating to the Rent Restrictions Acts, we are not contined 
to the terms of the document, and we are bound to look at the transactions as a 
whole and consider whether it is within the prohibition of the Acts. In a different 
connection Uthwatt, J , made some observations u Samuel v Salmon @ Gluskstein 
Ltd 2, in which he makes ıt clear that we are not bound by the vocabulary the 
parties have chosen to use In that case he held that the premium was rent. 
The facts are obviously so far from the present case that We cannot gain anything 
by referring to them, but Uthwatt, J , said: 


“Land may be leased for a consideration which is not a rent in law or for a 
consideration which consists of or includes a rent The parties may write the 
agreement ın such terms as they please and, ıf so minded, may attach any label 
they wish to the payments agreed to be made by the lease. But when all that is 
done, 1t 1s for the law to decide on the effect of the document what payments are 
rent reserved andwhatnot No label can create a fact, a label may accurately 
describe a fact or ıt may musdescribe it, or may help to the solution of a doubtful 
‘question of ınterpretatım” Counsel for the tenant referred us to the decision 
in Rusk v. Matihews3, where the parties had plainly attempted to evade the Rent 
Restrictions Acts by providing for weelkly payments and calling them premiums 
ın a separate document On the facts of that case the Court had no hesitation 
in coming to the conclusion that there was a pure evasion of the Acts, within the 
mischief of the Acts, and therefore, the premium could not be enforced ” 


J., at pages 223-224 in 


pe 


An the same volume, dealing with a sımılar aspect tovcbıng the freedom of contract 
in R M R Housing Socety Ltd. v Combs*, Evershed, M R. has given a note 
of warning that ıt Would be possible to frame a clause which would render the 
Act wholly in operative in every case and that the Court will rot countenance any 
such agreement as that would amount to enabling the parties to do indirectly and 
in an oblique manner what the statute says they cannot do directly. In England 
in applying the provisions of the Rent Restrictions Acts with regard to furnished and 
unfurnished premises the question of the rent bearing a legitimate and reasonable 
proportion, to the character and the nature of the particular furniture provided by 
the lessor and in what proportion the rent should be allocated to the building as 
such and ın what proportion to the amenities by way of furniture has fiequently come 
up for consideration There again, decisions have uniformly held that neither the 
landlord nor the tenant can couch the stipulation and specify the allocation of a rent 
in the lease deed which 1s unreal or artificial with a view to get over and evade the 
provisions of the Act In other words, ıt has been held that Courts and tribunals 
will have jurisdiction to scrutinise the allocation of the rent, its bona fides and genuine 
character ın relation to the actual facts and realities Again, whenever the landlord 
attempted to secure from the tenart payments (other than and in addition to the 
rent pavable) by way of money or other consideration, Courts have negatived such 
right, despite the language in which the document may be couched The landlord 
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had never been permitted to recover either money or other consideration from the 
tenant except the rent Vide 23 Halsbury, 3rd Edition, page 804, paragraphs 1583 
and 1584 


I may lastly refer to the decision in Woods v. Wisel, ın which the distirction 
between “rent” and “ premium”? under the Rent Restrictions Acts came up for 
consideration and as to how far, the Court can determine the real substance of the 
matter, whatever may be the language in which the parties had couched the bargain. 
Evershed, MR, at page 45 made the following interesting observation : 


“I cannot for my part think that the arm of the law would be so short as to 
disable ıt from dealing appropriately with sucha case as that last suggested, 1f 1t 
appeared that the so called premium was, in truth and substance, nothing more 
or other than the rent quantified and provided for in ‘ an abnormal form ?.” 


The principles of these decisions will have a bearing in determining the allocaticn 
of Rs 1,000 as hire for furniture and Rs 1,250 as hire for the machinery and electricah 
fitting ın the two lease deeds, and ın particular with vital significance ın the second 
lease deed ‘ Indeed Rajamannar, C J , ın the Bench decision has observed that such 
an allocation 1s merely nominal and sham resorted to for collateral purposes, like 
property tax, and will not reflect the true bargain. While winding up the discus- 
sion of the English cases on this aspect of the matter, ıt 1s necessary to refer to the 
decision in R v. Blackpool Rent Trbunal®, ın which ıt was held that the landlord, 
merely by omitting all reference, to furniture in the tenancy agreement cannot 
prevent the applicability of the Act, when in fact it is the leasing of a premises with 
furniture There, Goddard, L C J, pointed ovt that a landlord by merely lezvırg 
some chattel ın the premises could not convert that into a dignified name of a piece of 
Jurmiure, and'that the fact that the tenant had a right to use certain articles would not. 
affect the matter. 


The law is stated in these terms at page go2: 


“Two cases under this Act have previously been before this Court R v 
Hamstead and St. Pancras Rent Tribunal, Ex Parte Ascot Lodge, Lid 3, ənd R v. Croydon. 
and District Rent Tribunal, Ex P Langford Property Co , Ltd * Both cases were deal- 
ing with services, the provision of services having the same effect as the provision 
of furniture in giving a tribunal jurisdiction In those cases the Court laid down 
that the only question was whether the tenart was contractually entitled to receive 
the services from the landlord, and not whether the landlord, in fact, supplied 
the same as a matter of grace or convenience. In our opinion, ıt is quite possible 
that some different considerations may apply in the case of furniture For inst- 
ance, the landlord, merely by omitting all reference to furniture in the agreement, 
could not prevent the tribunal acquiring jurisdiction, if in fact what was let was 
a furnished house, or to use the words of the Act, a houseın consideration of a rent 
which includes payment for the use of furniture At the same time it by no 
means follows that what was ordinarily an unfurnished letting would be turned into 
a furnished letting because a chattel, which belonged to the landlord end could 
be dignified by the name of a piece of furniture, was left or the premises The 
question would be whether the letting was in consideration of a rent which inclu- 
ded payment for the use of furniture ”, 


From the above discussion ıt will be seen that while determiring whether a lease 
governed by the provisions of the Act as a lease of a building or a composite lease 
the Court 1s not completely controlled or governed or bound by the terms of the lease. 
The Court, can, if necessary, and ought to scrutinise and ascertain the true bargain 
between the parties and as to how far an allocation or apportionment of the total 
rent under the several heads ıs genuine and has any true relation to the facts of the 
Situation. If factually, no items exist which would make thelease a composite one 
e A NN 
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the truth will have to be ascertained ignoring the recitals ın the lease deed. In other 
words (assuming not accepting), if furniture and fittings would make the lease a 
composite lease the question whether the furniture and the fittings actually existed 
as recited in the lease deed and whether they belonged to the landlord or to the 
tenant will have to be ascertained and also at the same time determine whether the 
recital of apportionment of the rent ın relation to furniture and fittings Was true. 
Again, ıf there ıs reference to the machinery or talkie equipment which would make 
the lease a composite lease, the same scrutiny and investigaticn should be made by 
the Court concerning the factual position 


As the decision of the Supreme Court in Uttamchand v. S M. Lalwant1, has a 
vital impact upon the facts of the instant case, I shall now refer to the same before 
dealing with the twolease deeds, Exhibit P-4 and Exhibit P-124 Inthat case the ques- 
tion. arose whether the lease of a Dal mill building with fixed machineries and acces- 
sories would be a lease governed by the MP Rent Control legislation There too, 
the term “ accommodation ” was defined as any building including any furniture 
and any fittings affixed to such building (other portions omitted). The several 
clauses ın the lease deed ın that case showed that what was leased was the machinery 
and the accessories which were affixed in the Dal mull building and the schedules 
attached to the lease enumerated fifteen 1tems all attached to the machinery, 2.¢., Dal 
Mill The argument on bebalfof the tenant was that the lease in question was mainly 
of the building, and that incidentally the lease took ın the machinery and that the 
value of the building was far more than the value of the machınery It was also urged 
that subsequently, the machinery when found not ın order was replaced at the cost 
of the lessee and that irrespective of the value of the building and the machinery, 
the dominant intention of the parties in entering into the transaction was not to 
enter into transaction ın respect of the machinery as such but ıt Was a transaction 
in respect of a building within the meaning of the Act The Supreme Court held 
that the proper approach ıs to apply the test of the ‘‘ dominant intention ” of the 
parties The Supreme Court observed that the fittings with the machmery could 
not be said to be fittings which had been fixed for the more beneficial enjoyment of 
the building but that they were all fittings for the beneficial enjoyment of the machı- 
nery Its significant to mention that the Supreme Court referred to section 3(4) (y) 
(222) of the M.P. Act to emphasise that in the Act those fittings referred to are fittings 
for the more beneficial enjoyment of the building Elaborating this aspect, 
Gajendragadkar, C J, made the following observations — 


“ What then was the dominant intention of the parties when they entered into 
the present transaction? We have already set out the material terms of the lease 
and ıt seems to us plain that the dominant intention of the appellant ın accepting 
the lease from the respondent was to use the building as a Dal Mill It is true 
that the document purports to be a lease in respect of the Dal Mull building ; 
but the said description is not decisive of the matter because even if the intention 
of the parties was to let out tre Mill to the appellant, the building would still have 
to be described as the Dal Mill building Itis not a case where the subject-matter 
of the lease 1s the building and along with the leased building incidentally passes 
the fixture of the mechmery ın regard to the Mull, in truth, itis the Mull whichis 
the subject-matter of the lease, and 1t was because the Mill was intended to be let 
out, that the building had inevitably to be let out aleng with the Mill. The fact 
that the appellant contends that the machinery which was transferred to him 
under the lease was found to be not very serviceable and that he had to bring ın 
his own machinery would not alter the character of the transaction This is nota 
lease under which the appellant entered into possession for the purpose of residing 
in the building at all ; this 1s a case where the appellant entered into the lease for 
the purpose of running the Dal Mill which was located in the building It 1s, 
obvious, that a Mill of this kind will have to be located ın some building or another 
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and so, the mere fact that the lease purports to be ın respect of the building will 
not make ıt a lease ın respect of an accommodation as defined ın section 3 (4) (y) 
(3). ‘The fixture described ın the schedule to the lease are ın no sense intended 
for the more beneficial enjoyment of the building The fixtures are the primary 
object which the lease was intended to cover and the building ın which the fixtures 
are located comes in incidentally That ıs why we think the High Court was 
right ın coming to the conclusion that the rent which the appellart had agreed to 
pay to the respondent under the document in question cannot be said to be rent 
payable for any accommodation to which the Act applies.” 


In applying the principle of this decision z.e, the theory of dominant intention, 
it may be noticed that in every one of these cases of these fixtures, fittmgs and ameni- 
ties enumerated in the rules—wde rule 13 concerning non-residential buildings 
(whether fixed ın the ground or to the building or otherwise) they are only for the 
more beneficial enjoyment of the building Surely, the building 1s rot for the more 
beneficial enjoyment of these fixtures, fittings or furniture or other amenities like 
lift In my view, this doctrine of the dominant intention can come into play only 
where there can be aplurality of objects of alease , 2.e , the enjoyment or use of the 
building as such and the enjoyment or use of the machinery or fixtures as such, as 
two distinct (separate) objects One can visualise an o1l mull, or a fertiliser factory 
a textile mull, or a soap factory, in all these cases we have the machinery or the 
fixtures, as Well as the building which houses this machinery If there 1s a lease, in 
one case the parties may be particular about the building alone , the lessee may 
take the building, dismantle and throw away the plant and instal some other new 
plant, or the lessee may be keen only about the machinery or the plent , it being a 
rare machine imported from foreign country The building would have become 
old and dilapidated or the lessee may like to remodel the building so as to get the 
maximum use of this rare plant. The result will be that the dominant intention of 
the lessee while taking the lease would be to take a lease of this particular machinerv 
or plant, his idea being to remodel or demolish the building and to put up a new one 
to hovse the machinery Such a conception of the lessee, being predominantly 
keen, upon one only, of the two things, the other being incidental or very subordinate 
is a necessary foundation for the applicability of this doctrine of dominant intention. 


Let us take the instant case, the theatre building, the furniture and electrical 
and other fittmgs and the Simplex stand-by equipment and the Generator. At all 
stages of the discussion it 1s important to bear ın mind, the crucial fact z e., the main 
talkie equipment, the Westrex Projector, ıs that of the plaintiffs, and not covered 
ın the lease deed at all. If that goes out 1t will be absurd and impossible to accept 
the contention that the lease of the building was incidental, and the idea, to use the 
stand-by equipment, in a remote contingency on the temporary failure of the Westrex 
equipment, ıs the dominant intention Let us next take the generator, 26, the 
motor and the dynamo, which cannot by any means constitute the talkie equipment 
There 1s one crucial aspect which bas been overlooked in the course of the argu- 
ments of the defendants After all, the use of the generator, ze, the dynamo and 
motor, 15 to generate DC current to feed the arc lamp on the plaintiffs’ Westrex 
Projector The plaintiff’s case 1s, that they were not using the dynamo and motor 
but were using a rectifier right from the beginring The defendants have examined 
one Tukaram, DW ı who gave evidence that in 1959 only the generator was 
removed as ıt went out of order, and that till then the plaintiffs were vsmg the same. 
There is no specific pleading to thet effect and the crucial question was put by Counsel 
for the defendantsın the form of a blatant leading question as to the year ın which 
there was a cessor of the use of the generator When this witness was cxamıned I 
formed the distinct impression that he had only hazy notions and could not give 
evidence with precision as to the dates or period when any particular event or events 
took place The answers elicited ın cross-examination reveal the unsatisfactory fea- 
tures of the evidence of this witness This witness admits thet the plaintiffs used a new 
arc lamp right from the beginning, z e , the Westrex arclamp Its very likely and 
‘quite probable that the plaintiffs were using the rectifiers right from the beginning. 
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I am not prepared to accept the evidence of DW 1. But, for the present dıscus- 
Sion, that does not matter Let me assume that the plaıntıffs have been vsing this 
generator, dynamo and motor, for sometime, say five years 1952-1957 That does 
not improve the position of the defendants I find ıt impossible to accept the 
argument that a generator which was used or which could have been used for the 
effective erjoyment of the plaintiffs’ Westrex Projector, (which projector, be ıt noted 
“was not demised under the lease deed) would alter the character of the lease so as to 
take ıt out of the purview of the Act To put it in other words, if the generator was 
used or intended to be used, only in connection with the property of the plaintiffs 
to enable the plaintiffs to make a proper and efficient use of their property belonging 
solely to them, that cannot possibly take the lease out of the Act I have so far dealt 
with the stand-by equipment and the generator. 


Then, what remain are only the furniture, fittings, fixtures, or amerities 
Under the Madras Act, read with the Rules, the items aforesaid have no independent 
existence, and they are by the statute regarded as amenities attached to the non- 
residential building In the face of such statutory provisions the question whether 
‘the intention was dominent or subordinate or incidental with regard to the furniture 
and the fittings will not therefore arise. Even if ıt should arise I am unable to hold 
that the old furniture and the old electrical fittings which were removed and thrown 
away would have constituted the predomınant object of the lease, the building and 
other things being subordinate or incidental. 


T shall now examine the two lease deeds I have already observed that the 
first screening of the picture by the lessees, plamtiffs, was only on 27th June, 1952, 
and that right from the inception, the idea of the lessees was to remodel, renovate 
-effect improvements, completely renew the furniture, completely renew tke electrical 
fittings and substitute all the accessories and also provide for convenient sanitary 
arrangements to make the theatre a first class one and thenstart exhibiting the picture. 
TI find no substance whatsoever ın the contention of the defendants that the plaintiffs 
screened the picture called “ Notch’ in the first week of May from 2nd May, 1952. 
“They did not adduce any oral evidence and they only relied on Exhibit D-10, a 
‘letter from the advertisement Cepartment of the ‘Hindu’, to show that there was en 
advertisement dated 1st May, 1952 about the screening of the picture in Sagar 
Talkies from 2nd May, 1952. In the course of the cross-exemination of P W I, 
some questions were put suggesting that this picture ‘ Notch ’ was screened by the 
plaintiffs, which fact of course was denied. 


The documentary evidence which has been adduced on the side of the plaintiffs 
is sumply overwhelming and ıt 1s simply amazing how ın the face of such over-whelm- 
ing documentary evidence, and on such flimsy worthless eviderce on their part, 
the defendants raised and persisted ın this plea The documentary evidence consists 
of the plaintiffs’ account books, the daily sales reports, box office sheets, which are 
all maintained ın the regular course of buiness and the authenticity of which is beyond 
any question Whatsoever They prove to the hilt, beyond any shadow of doubt 
that the first picture was screened by the plaintiffs only on 27th June, 1952 The 
first sales report, Exhibit P-164, commences from 27th June, 1952 Exbrbit P-167, 
the certificate given by the Commercial Tax Officer also shows that the plaintiffs 
started paying entertainment tax from 27th June, 1952, (from the date of the opening 
of the conema—note the words). This ıs corroborated by the box cffice statement, 
Exhibit P-168 commencing from 27th June, 1952, and Exhibit P-169, the bank book, 
entries at pages 212, 230 and 234 Reference may also be made to Exhibit P-180, 
the letter written by the plamtiffs to the Commussioner of Police es early as goth 
June, 1952 in which ıt was stated that though the plairtiff took possession of the 
cinema on 3rd Mey, 1952 the cinema was closed for renovation and decoration 
nearly two months from that date, and that the theatre was reopened on 27th June, 
1952 about three days prior to the writing of that letter. The documentary evid- 
ence on the side of the plaintiffsis so overwhelming that I think it unnecessary to 
‘burden this judgment with a detailed refererce to the samc. The letters, Exhibit 
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P-75, dated 11th September, 1952 written by the defendants to the plaintiffs place 
the matter beyond any doubt, and I must say that ıt 1s very extraordmary, how in. 
the face of this letter, this contention was raised and lot of time was taken in cross- 
examination merely making suggestions at random, at the same tıme the defendants 
not adducing any positive rebutting evidence Thuis letter shows that an expenditure 
of Rs. 51-4-0 was incurred by the defendants towards advertisement charges of the 
proposed screening of the picture ‘ Notch ?, that screening of the picture was stopped 
by the plaintiff and that the defendants shovld therefore be reimbursed. The 
records of the Police which have been produced ın this case completely corroborate 
the plaintiffs’ that there was no screening of the picture ‘ Notch’, by the plaintiffs. 
The police records also show that durıng that period the plamtiffs were taking steps 
to get a transfer of the licence ın their favour, they had no licence ın the first week 
of May, and secured it long afterwards. 


Chitty Babu was then the manager of the theatre during that period He has 
been attending several hearings of this suit, assisting the defendants in the conduct 
thereof. He has not been examined. On two occasions when Counsel for the plam- 
tiffs made reference to the presence of Chitty Babu, ın Court and his non-examina- 
tion, I noticed that this Chitty Babu, skulked away, to which fact, Counsel for the 
pleintiffs and myself made reference ın the course of the hearing itself The adver- 
tisement report at the time of the opening ceremony of the theatre again show 
that there was a function on 26th June, 1952 and the first screening commenced 
only on 27th June, 1952. It 1s sufficient to refer to Exhibit P-166, the 
report in the ‘Indian Express’ dated 20th June, 1952 Apart from the inference to be 
drawn from the evidence adduced on the side of the plaintiffs, I do not see any reason. 
why an adverse inference should not be drawn against the defendants for the non- 
examination of this Chitty Babu Thisnon-examuinationis deliberate withholding and 
suppression of the evidence not only on this aspect of the case but on other aspects 
as well and becomes very significant when 1t1s remembered that it is this Chitty Babu 
who was actively conducting the defence, much more than defendants themselves. 


In view of this powerful evidence on the side of the plaintiff, I gained the ımpres- 
sion that in the later stages of the argument learned Counsel for the defendants did 
not press this point with the same vehemence and insistence that prevailed in the 
course of the hearing Learned Counsel, Sri Govind Swaminathan fairly stated 
that the factual position has to be recognised that the first picture was screened by 
the plaintiffs only on 27th June, 1952 and that during the two months period the 
plaintiffs were engagedin the renovation and improvement work, as a result of which 
the plaintiffs made the theatre a first class one. Learned Counsel however submitted 
that even so, the legal position would not alter, because, the lease deed was executed 
and registered and took effect from 3rd May, 1952 and 1t was of no consequence 
to the defendants when exactly the plaintiffs started exhibiting the pictures ın the 
theatre. That, that is the legal position 1s correct, but ıt has an important bearmg 
on the question of the proper understanding of the terms of the lease and the main 
object underlying thereunder The entire furniture had been removed ; the entire 
seating arrangement has been changed and costly furniture was purchased and 
brought down from Bombay The electrical fittings had been completely changed; 
lights and tube lights, electrical fittings, fans, fan points, light points have all been 
materially and substantially changed Here again except for a few small items 1t 15 
a complete change over The other accessories, air cooler, fire extinguisher, 
advertisement tube lights, sanitary arrangement. etc were al] substantially new only. 
There has also been significant additions and improvement to the building, changing 
the front elevation and the appearance of the theatre The senior partners of the 
plaintiffs are dead The first defendant could have given evidence about the state 
of affairs in 1952, thereafter but he has not been exammed and I am not satısfied 
that there 1s any justification for not examining the first defendant The applica- 
tion to examine him (on commission) at the final stage, practically at the end or 
conclusion of the case, was merely an attempt to get over the charge of non-examina- 
tion of the first defendant He 1s one of the main actors in this case in all the stages 
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and he ought to have been examuned long ago. I have no hesitation in drawing the 
necessary adverse inference 


That these alterations, substitutions, remodelling and renovations took place 
with the knowledge of the defendants cannot be disputed Indeed, learned Counsel 
for the defendants did not controvert that They would only have it, that, in the 
absence of direct evidence to that effect, it cannot be said that these changes took 
place with the acquiscence or the consent of the defendants, 2 e , proof of knowledge 
ıs not proof of consent or acquiescence I am unable to accept this contention 
No doubt, direct positive evidence of consent will be very satisfactory. But that 
does not mean the Court1s to totally put aside the inference flowing from probabilities 
and the normal course of conduct and actings of parties for along period Having 
regard to the long lapse of time, and death of all the actors on the plaintiffs’ side, 
coupled with the non-examınatıon of the first defendant, I think ıt will not be a 
“wrong or violent presumption but a legitimate, reasonable presumption to make, 
that the plaintiffs must have obtained the defendants’ consent, express or implied, 
and or there has been an acquiescence of the defendants, express or implied in res- 
pect of all these changes which the plaintiffs have made In this connection ıt 
should be noticed that the plaintiffs are refugees and as stated by learned Counsel, 
‘Sri Swaminathan, very experienced people in this cinema line Cordial and 
friendly relationship existed between the parties at that tıme, and I find it ımpossi- 
ble to visualise a situation, that all these changes, would have been made by the 
plaintiffs, without any talk or conversation or exchange of suggestions and views 
between the parties, plaintiffs and defendants. 


This inference based upon probabilities, I am adverting to, only to show that 
at the time when the lease was entered into, the plaintiffs must have told the defen- 
.dants about all these aspects, the schemes and the ideas of the plaintiffs to completely 
renew the furniture, to completely remove the old electrical fittings and fixtures and 
make a complete substitution, even if the plaintiffs, did not seek the defendants’ 
consent as such, for that purpose The crucial aspect which is necessary to be borne 
in mınd, 1s that when the plaintiffs were negotiating for the lease and executed the 
lease deed, at the same time. and even at the threshold, they had decided to make 
all these changes regarding furniture, electrical fittings, fixtures,etc In that con- 
text, the inference 1s irresistible and lies on the surface, that the apportionment 
of the rent under the various heads Rs 1,000 hire for the furniture, Rs 1,250 hire for 
the machinery and electric fittings and the stand-by equipment 1s wholly unreal and 
artificial, and the test of dominant intention propounded by the Supreme Court 
completely supports the plaintiffs’ contention 


The stand-by equipment, had long ago been dismantled and this would not 
have happened if ıt could be of any service or use. The Westrex Projector ıs the 
plaintiff’s own. The only use to which the plaintiffs could have put this “ stand-by 
equipment”? 1s on the contingency of the failure of the Westerx Projector which had 
been firmly fixed to the ground by bolts and nuts, and even if, the Westres Projector 
goes out of order, and could not be used, the stand-by projector cannot immediately 
thereafter be used The shows will have to be closed till such t me as the Westrex 
Projector 1s repaired and that 1s what the plaintiffs would first try to do Only 
if the repair work necessitates ditmantılıng of the Westrex equipment, only then, 
the stand-by equipment will have to be used, and that too, can be used only by 
fixing the same to the ground by bolts and nuts. In that contingency, the Westrex 
Projector will have to be dismantled; the stand-by equipment will have to be affixed 
by bolts and nuts For what period? Tull the Westrex equip nent 1s repaired. 
Again the Simplex will have to be dismantiled and the Wastrex affixed to the floor 
by bolts and nuts Its fantastic to say that for such a re tote, far fetched specula- 
tive contingency, the plamtzffs agreed to pay a huge rent per month, or the plaintiffs 
seriously considered that ıt was necessary for using the theatre. I have said enough 
to show that both the parties, and the plaint ffs ın particular, could not have attached 
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any serious significance to the stand-by equipment and the idea of their making use 
of ıt in the far-fetched contingency referred to above would never have been present 
in their minds at all Further, the letter of even date Exhibit P-125, passed by the 
defendants to the plaintiffs on the same date as the date of the second lease deed, 
Exhibit P-124 places the matter beyond any shadow of doubt, because under this 
letter the defandants have agreed that the plaintiffs themselves can take the stand-- 
by equipment on the determination of the lease either ın 1962 or after renewal ın 
1967, without the plaintiffs having to pay anything for this This circumstance 
I consider, 1s decisive and constituted powerful evidence to show that the stand- 
by equipment did not and could not have entered into the minds of parties and 
their scheme of things as a matter of any Significance, and that reference to this 
“ stand-by equipments” ıs made in the body of the lease deed and the Schedule, 
only for convenient apportionment of the rent, Rs 2,000 for one portion, for the 
buildings and the other portion, Rs 2,500 for other items, so that the latter appor- 
tionment would not enter into computation when the property tax 1s fixed or levied, 
as indicated by Rajamannar, G J.,1n the decision referred to already, “for tax and 
oblique purposes’? Otherwise, there ıs no meaning in making such pompous 
reference to the stand-by equipment, as if, ıt 1s of some value and as an inseparable 
pat and parcel of the lease agreement Exhibit P-124, to pass on the letter, Exhibit 
P-125 on the same date. 


I have so far, discussed the matter on the basis that even at the inception the 
defendants were not only aware but had agreed to and acquiesced in the schemes 
and plans of the plaintiffs and the changes made by them to show that apart from. 
the building, 2 e , the theatre, the parties did not attach much significance to the 
furniture, fittings and the fixtures and the dominant imtention was only to take 
a lease of the building. My conclusion will be the same even 1f the true factual 
position were to be that the defendants had only knowledge of the plaintiffs’ schemes, 
plans and vital changes made by them, there being no express or implied consent 
of the defendants thereto. Even this distinction of knowledge, as against consent 
and acquiescence, does not advance the position of the defendants 


Repeated stress was made in the course of the argi ments of the defendants 
that even if the plaintiffs did not intend to make any use of the stand-by equipment, 
of existing furniture, electrical fittings, etc. they would not affect the position so- 
long as under the lease the plaintiffs had the legal right to use the same The 
question is not a legal right ın the abstract, but the question of the dominant inten- 
tion. The analogy of a motor car with a stepny tyre inside for use in emergency, 
which may not arise at all, but at the same time being of value and therefore always 
kept ın the vehicle, though very attractive does not appeal to me ın determining: 
the true scope of the provisions of the Rent Control Act At the risk of repetition 
ıt has to be stressed that furniture, fittings and fixtures and the dynamo and the 
motor both under the Madras Act and the Rules framed thereunder and under the 
principle of the decision of the Supreme Court in Karanz Propertres Limited v. Miss 
Augustine? have to be held as forming part of the building If so, it necessarily 
follows, the inclusion of the stand-by equipment (about which I have elaborately 
dealt with) will not alter the character of the lease From the foregoirg ıt has to 
be held that the lease, Exhibit P-4 of the year 1952 was rot a lease of a Fully Equipped 
Cinema Thedire with The Talkie Equipment as of the kind dealt with in Raja 
Chetty v. Jagannadadas” the Bench decisicn of this Court 


I shall now take up for consideration the second lease deed, Exhibit P-124 
For the defendants ıt was urged that ıt is this second lease deed whih alone should 
form the primary and the sole basis for the decision in this case and the rights of 
parties should be decided on the basis thereof Even so, I am unable to see how 
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ıt improves their position; really the second lease deed makes the Position worse 
and decisively against the defendants As observed earlier, though vital changes 
in every conceıveble aspect of the theatre has taken place, all the clauses including 
the schedules ın Exhibit P-124 are parrot-lıke mechanical, meaningless repetitions 
and reproductions. When the defendants had, at any rate, full knowledge of these 
vital changes, the wholly unreal and artificial nature of the retention of the B 
schedule ın Exhibit P-124 1s completely exposed If the Court were to act and 
rely upon this parrot-like reproduction which 1s totally divorced from and having 
no relation whatscever to the realities of the Situation, the decision of the Court 
will be completely devoid of hi man element and if I amy say so, ıt will not amount 
to a deci-ion between human beings and upon their rights but a decision ın a moot 
Court Further, the second lease deed is a complete answer to the arguments so 
repeatedly stressed that the Court should take into account not the actual user to 
which the plaintiffs put those articles but their existence in the theatre and the mere 
right to use them ‘The situation ın 1952 was totally different The furniture, 
fittings and the fixtures were alteast factually existing in the theatre then in 1952. 
But in 1957, the situation was completely different The old furniture had been 
removed and thrown away in a room Old electric fittings, wire, etc , had been 
removed ard thrown away as rubbish The other fittings and fixtures and sanitary 
arrangements, everything had been changed, the old articles having no value what- 
soever The old rotten electric wiring and fittings and other materials which have 
been thrown away as rubbish could not have possibly entered mto the minds of 
parties as of any consequence when they reproduced Schedule B. It 1s meaningless 
to say that the apportionment of Rs 2,500 towards the hire for the furniture and the 
electrical fittings, etc , was made ın thesecond lease deed for a mere right to use them, 
when the whole thing had not only been 1emoved and or thrown away, but had 
also been completely substituted by the plaintiffs at huge cost It is unnatural 
in the extreme, even to speculate if there 1s room or scope for speculation that the 
plaintiffs would have agreed to pay Rs. 2,500 under this head for a mere right to 
use the ıtems when they bad put in new furniture and new electrical fittings at a 
heavy cost of theirown That the old furniture was useless and was of no valve has 
been proved by the fact that the old furniture despite the stiff bargaining fetched 
only Rs. 1,400 Vide Exhibits P-127, P-130 and P-1 31 These three documents 
contain reference to Chitty Babu and Venkataraman Venkataraman was the 
previous manager of the defendants and he should have been examined by the 
defendants There ıs no explanation for the defendants not having examined 
these two people I have no doubt that if they had been examined their evidence 
would have gone against the defendants The very fact that the sale was in 1962, 
seven years after the furniture was removed, shows that none of the parties attached 
any valve to this furniture Every adverse inference will have to be drewn from the 
non-examination of these people It has to be held that neither of the parties 
attached any value to these old furniture, electric fittings and wirings The dis- 
mantled broken pieces of old sanitary fittings and other accessories would have been 
ın the normal course thrown away as rubbish and they do not deserve, any special 
treatment here Indeed, I did not understand learned Counsel for the defendants 
making any point about the electrical wirings and fittings which were removed. 
I have already observed that there was no substance ın the point stressed by Counsel 
for the defendants with regard to the stand-by Simplex talkie equipment asın 1952. 
Even assuming merely for arguments’ sake that there 1s any substance ın the argu- 
ment, the same cannot be applied at the tıme when the second lease took affect, 
because of the contemporaneous letter, Exhibit P-125 passed by the defendants to 
the plaintiffs concerning this Simplex talkie equipment I have already dealt 
with this aspect holding that after Exhibit P-125 much value cannot be attached for 
the inclusion of the stand-by equipment ın the lease deed, and that 1ts ınclusion in 
the schedule 1s only for collateral tex purposes. 


On this, aspect, a purely legal argument in the abstract was advanced, that 
despite Exhibit P-125 the cwnership of the simplex still ınhered ın the lessors and 
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that the plaintiffs would be entitled to take them only on the determination of the 
lease, and that till then, the defendants are the owners of the Simplex, and therefore 
the provision of appointment of the payment of a buge rent for the Simplex can he 
thus explained. This legal argument totally divorced from realities cannot be 
accepted. 


There is another curious feature in the recitals in the D schedule under Exhibit 
P-ı24 They recite as though the identical pieces of furniture, electrical fittings, 
fixtures, and other accessories and sanitary arrangements are all factually existing 
and at the same time are all ın the same place as they were at the time of the first 
lease ım 1952 Everything bas been changed from start to finish and the B schedule 
has no place whatsoever It will besheer mockery to rely upon this schedule and 
to somehow fit the lease into the framework or the principle of the decision in 
Raja Chetti v Fagannathadas! When Schedule B with regard to the furnitwe 
fittings and fixtures, goes out, as unmeaning What remains ıs the building and the 
dynamo and motor, ? e., the generator I have already expressed my opinion that 
this generator, z: e., dynamo and motor, would be an amenity under the Madras 
Act and the Rules and their inclusion would not possibly make the lease a composite 
lease In view of the decisions of the Supreme Court in Karnanı Properties Limited v. 
Mis Augustıne?, and Uttamchand v S M. Lalwani’, and the fact that the Westrex 
talkie equipment belongs to the plaintiffs, the decision in Maharani Talkies case 
must be confined to the facts of that case Confronted with this factual situation 
of the meaningless, unreal and artificial Schedule B to the lease deed Exhibit P-124, 
learned Counsel for the defendants attempted an argument that by reason of clauses 
5 (f), (I) and (p) of the First Lease Exhibit P-4, the entire new furniture, electrical 
fittings, fixtures etc , which have been substituted and brought into the theatre 
by the plaintiffs, have become the properties of the defendants and from this ıt is 
argued that the transaction should be understood as a lease of the building as well 
as all these items, furniture, etc , at any rate, from the date when the and leest 
Exhibit P-124 took effect There are various reasons why 1 am unable to accept 
this argument In the first place, there is no reference whatsoever to these new 
items ın Schedule B It 1s not a case of there being no schedule at all, but there 
1s the express Schedule B, items with pointed reference to the same ın the body of 
the lease deed In the face of that, I do not know under what principle or rule 
of law, the present Schedule B should be completely ignored and thrown over- 
board and notionally substituted out-rıght by the new items for which there are 
no particularseven Ifthat were the intention of the parties, that would have been 
mentioned in the second lease in the forefront and this meaningless Schedule B 
would not have been reproduced. How can it be imagined that at the time of 
the 2nd lease, the parties did not bestow any thought about the vital changes which 
had already been made by the plaintiff. The parties, deliberately, were not pre- 
pared to refer to the new furnitures new fittings etc., brought in by the plaintiff 
One reason is, the plaintiffs would nothave readily agreed to include all these 1tems 
in the Schedule which meant, unequivocal recognition of the title of the defendants 
thereto and a negation or extinguishment of the plaintiff’s rights thereto Further 
if the background and the circumstances under which and how the new things came 
into the theatre were to be mentioned, the Municipal Authorities may not 
accept this artificial apportionment of the rent. Secondly, the ready assumption 
of the learned Counsel for the defendants, that under the provisions of the first 
lease deed, the lessor, had become the owners of all these items, 1s Wrong and lacks 
substance A proper interpretation of the several clauses of the lease deed, in 
particular clause 5 (f), (2) and (p) of Exhibit P-4, does not warrant any such view, 
as contended by the defendants The relevant clauses on which reliance was 
placed, may have to be extracted; 
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Clause 5 (f) : The lessees shall take due and proper care of the demised 
buildings, furniture, and other fittings, machinery, talkies equipment and acces- 
sories and effects and keep them clean, ın good repair and preserved from injury 
(except by accidental fire and from deterioration otherwise than by reasonable 
use and wear thereof) and as far as possible forthwith to replace with articles of 
the same sort and equal value such as may be lost, broken, worn out, damaged 
or destroyed (except as aforesaid) or to compensate the lessors in damages for 
any omission or replace as aforesaid and to repair and make good such articles 
as may be damaged (except as aforesaid) 


Clause 5 (l): The lessees shall not dispose of or let on hire or otherwise remove 
or suffer to be removed from the said buildings without the previous consents 
in writing of the lessors (except for the purpose of repair or alteration) and of the 
said fixtures, electrical fittings, furniture or any other articles or things of a lıke 
nature which may hereafter be brought upon the said premises in substitution 
therefor, except the talkie equipment. 


Clause 5 (p) : To yield up the demised land and buildirgs with the existing 
fixtures, electrical fittings and furniture etc., described in Schedules A and B 
hereunder or substitutions therefor at the expiration or sooner determination of 
the said term in good and substantial repair and condition (fair wear and tear as 


hereinbefore provided only excepted ) (Rest of this clause omitted as not rele- 
vant ) 


Clause 5 (e) deals with alterations and improvements to the buildings, under clause 5 
(f) the lessees are to take proper care of the demised buildings, furniture and fittings 
keep them in good repair and replace whenever they are lost or destroyed or become, 
useless by wear and tear. Such articles to be replaced are to be of the same sort 
and of equal value or in default the lessor 1s to be compensated ın damages Loss 
or damage due to accidental fire and deterioration otherwise than by usual wear and 
tear ıs excepted, Clause 5 (1) restrains the lessee from dealing with these furniture, 
fittings etc , already existing in the theatre or the substitutions therefor. Clause 
5 (4) enjoins the lessee to yield up to the lessor the demised premises with the existing 
fixtures, electrical fittings, furniture described ın Schedule B or the substitutions 
therefor. I am of the view that the replacements of substitutions dealt with under 
these clauses are replacemnts or substitutions of articles of furniture which beccme 
useless or get damaged and worn out by ordinary use, wear and tear. The idea is 
that 1f some articles of furniture get damaged or worn out by use, wear and tear, the 
burden thereof should be borne py the lessees as the wear and tear is due to the use 
of the furniture during the currency of the lease and the lessors should not be made to 
suffer for that These clauses therefore would not apply to an out-right complete 
replacement of the entire furniture, fittings, fixtures etc , by the lessees. The use 
of words “ the replacements must be of articles of the same sort and equal value such 
as may be lost or broken or worn out ” emphasises this aspect. I shall make my 
meaning clear. Suppose the old furniture in 1952 consisted merely of ordinary 
chairs, ordinary benches and back benches and if the lessees removed, all these items 
of furniture and replaced them by first class arm-chairs, with or without cushions, 
first class sofas etc., the lessors cannot claim these replacements at the time of the 
determination of the lease. At the same tıme the lessors, when the lease terminates, 
will be clearly entitled to call upon the lessees to replae those ordinary chairs, benches 
and back benches which existed in 1952 or to pay the value thereof at the prevailing 
rates on the date of the termination of the lease But the lessors have no right to 
ask the lessees to yıeld up these new items of furniture. The context in which the 
word ‘ substitution ° or ‘replacement’ 1s used in the clauses of the lease deed tends 
to the same view. Further the restriction against disposal and removal as per clause 
5 (0) 1s only about removal of furnitures, fittings, etc , which may be “ hereafter » 
be brought upon the said premises, with the result that this restriction contained ın 
the second lease deed, Exhibit P-24, cannot apply to the things which had already 
been brought in during the tıme of the first lease. The expression ‘hereafter ? 
33 
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cannot possibly refer to furniture etc , which were already ın the theatre at the time 
of Exhibit P-124 Again it 1s necessary to reiterate that the obligation to yıeld vp 
and deliver as per clause 5 ($) 1s only with regard to the furniture, fittings and fixtures 
set out ın Schedule B appended to the second lease deed How can the lessors 
claim the lessees to deliver up, the 1tems mentioned ın its B Schedule and at the same 
time, claim the new furniture, fittings, etc , because of clause 5 (f), (0) and (p) ? 
Obviously the lessors cannot claim both The express reference and inclusion of the 
articlesin Schedule B will necessarily exclude any right to the new items of furniture 

If really the lessors thought that these clauses (f), (2) and (4) ın the lease deed. 
Exhibit P-124, applied to the entire new furniture and fittings etc , they could not 
possibly have been blind or ignorant of their rights The replacements or substi- 
tutions, according to them, had already taken place and it would have been easiest 
thing for the parties to have referred to all the new items ın the place of the B Sche- 
dule, ın the second lease deed of 1957 Absurdities, 2namolies, want of cohesion 
between the first lease deed and the second lease deed have all arisen by the ill- 
drafting and by reason of the referene to the old B Schedule both in the body of the 
lease deed and the Schedules proper When vital changes occurred in 1952, but yet 
significantly—and I must say deliberately—the parties avoided all reference to the 
new furniture, fittings etc , brought ın by the plaintiffs, how cen the defendants 
make any claim to items not included ın the second lease deed? If the question as 
to what the relative rights of the parties (the lessees and lessors) with regard to the 
old furniture, fittings etc , as well as to the new fwmime, fittings etc , had been squarely 
posed and discussed between the parties at the time of Exhıbıt P-124, ıt would have been 
of course differently worded Again if the lessors thought that ıt was axiomatic 
that the new furniture, fittings etc , became the property of the lessors, they would 
have straightway referred to all these items ın the Schedule B and omitted the old 
Schedule Is it not clear beyond doubt that the lessors did not think that they had 
any right to the new furniture and fittings? Again even in the sale deed ın favour of 
defendants 3 to 5 the new items are not mentioned For all these reasons, I am 
clearly of the view that the clear intention of the parties was that the replacements 
and substitutions referred to in these clauses are the replacements and substitutions 
that would be made ın the normal course when items of furniture and fittings become 
useless by wear and tear and not the wholesale substitution 


Further the argument of learned Counsel for the defendants overlcoks that if at 
all any rights had accrued to the defendants under the several clauses of the lease 
deed ın respect of the new furniture, electrical fittings, fixtures etc, they are 
incomplete and inchoate and will operate only by way of restraints and restriction 
eee removal or disposal and will not control the effect of the recitals in the second 
lease deed ` 


I am not prepared to assume that when the lessees had spent about Rs. 14 lakhs 
towards renovation, furnıture, fittıngs, etc, they would have readıly agreed to make 
a present of these ıtems to the defendants IfI can speculate, I would rather think 
that if this question about these new addıtıons had been squarely dıscussed the 
plaintıffs would have gıven up the ıdea of renewal and ınsısted upon their rıghts 
either for removal or to the compensation with regard to the new furniture, fittings 
etc. 

Even assuming that all these new items ought to alternatively be handed over 
to the lessors at the determination of the lease, the ownership ın these items will not 
however vest ın the lessors during the currency of the lease The several restric- 
tions and restraints imposed upon the lessers under the several clauses of the lease do 
not make the lessors the owners of these items immediately they were brought into 
the theatre. The ownership therein will continue to vest in the plaintiffs till the 
lease ıs determined and they vacate It 1s sufficient to refer to the principle of the 
decision of the Supreme Court ın Dr KA Dhairyawan and others v JR Thakur 
and others', That case arose under the Bombay Rent Control Act. The lessee 
a ccc cia maar | 
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therein while taking the lease of the land from a temple for a period of 25 years at a 
rent of Rs 50 per month had agreed (as part of the lease arrangement) to construct 
within six months from the date of the lease certain superstructures, shops and 
residential rooms and hand over the land and the superstructvres to the temple on 
the determination of the lease without any right to compensation Tre question 
directly arose as to the exact point of time when the ownership of there svperstruc- 
tures put up by the lessees vested in the lessors The Supreme Court held that the 
superstructures, right till the point of determination of the lease, belonged to the 
lessees, the clausein the lease did not transfer the ownership in the buildings to the 
lessors while the lease subsisted It was also held that the contract by the lessee ın 
that case was a contract to the contrary within the meaning of section 108 (4) of the 
Transfer of Property Act. The Supreme Court also observed that there was no 
warrant for the view that the buildings erected by the lessee on the land would 
immediately vest ın the lessors or that the same should be deemed to have been 
demised to the lessees along with the land The situation ın the instant case is 
precisely the same Here, all the several restraints and restrictions Would only 
amount to the lessees having waived their rights or having contracted not to exercise 
their normal right to remove the furniture etc , which they are entitled to under 
section 108 (4) of the Transfer of Property Act It 1s necessary to reiterate again 
that this reasoning of mine 1s only oz the assumption that the clauses and the several 
restraints and restrictions would apply to the new fvrnitue, fittirgs etc In that 
context 1t must be borne in mind that but for the several clauses in the lease deed 
the new furniture etc , brought into the theatre and attached to the earth by the lessees 
could well have been removed by them as their cwn. The peculiar doctrine of 
English law with regard to fixtures in general erd the classification of the fixtures 
as landlord’s fixtures and tenant’s fixtures do not apply in India. Vede Mulla, 
Transfer of Property Act, 5th Edition, pages 693-694 This difference ın the aspect 
of the law ın India has also been adverted to ın the decision of the Supreme Court 
referred to earlier wde also Venkatasubbiah v. Thuupurasundarr®. 


It was also argued that these new items of furniture had been firmly affixed 
to the earth, that when removed seriovs damage would be caused to them and that 
they could not therefore be strictly called furnitvre In support of this contention 
reliance wes placed on the decision ın Palser v Grinling and Property Holding Co , Lid 
v. Mischeff?. It 1s unnecessary to deal with the decisions ın Englend on this aspect 
in great detail which arose under the statutes ın England I am clearly of the view 
that furniture under our Acts and ın the lease deed ır the instant case must be 
given its ordinary popular meaning An article within the ordinary description 
of furniture will not cease to be a furniture merely because it is effixed to the earth, 
and ıt 1s not necessary that furnitvie should always be movable though generally 
articles of furnitvie are commonly moveable I may in this connection refe1 to 
the following statement of the law ın Gray v Fidler *. 


“ For myself, I hope that County Court Judges in cases of this kind, will never 
again think ıt their duty to decide as to each article whether it ıs a ‘ fixture’ or 
might, 1f ıt belonged to a tenant, be said to be removable as a ‘tenant’s fixture.’ 
The word fixture 1s often loosely used, and not always with the same meaning. 
Its introduction into cases of this class serves only to confuse what shovld be a com- 
paratively simple investigetion The qvestion to be deciced 1s not one of law. 
The word furniture has no esoteric significance Expeit evidence is not necessary 
to enlighten the Judge as to 1ts meanirg, nor ought he to be influenced by what 
other Judges have decided about other articles ” 


I am not prepared to hold that these new chairs, sofas and chairs ale not furniture 
merely because they are fastened to the earth by bolts and nuts. All the items of 
furniture which were installed ın the theztre are substantial ones, made, manufactu- 
red and intended to bear and withstand rough use and ıt is difficult to hold that 
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such strong, sturdy furniture, specially made to withstand such rovgh use would be 
se11ously damaged if removed. Even if for any reason they could not be regarded 
as furniture they would only be fixtures Even so, the lessee will be entitled to 
remove them and they will not become part of the leasehold property because, as 
observed earlier, the rules of English law do not apply. Even 2. petrol bunk installed 
in earth has been held to be not immovable property It ıs sufficient to refer to 
the Bench decision in Mokammed Ibrahim v Northern Cucars Fibre Trading Co 1, in 
which the distirction was pointed out that even ın the case of a machinery installed 
and attached to the land, the machinery will not become part of the land if the 
land and the machinery belonged to two different persors Vide also Mulla, 
Transfer of Property Act, 5th Edition, pages 23 to 27 Under the general law and 
under the statute (Transfer of Property Act) 1tis the undoubted 21¢ght of the lessees 
to remove all the new fittings, fixtures, furniture etc , brought into the demised 
propertv. If any contract to the contrary, taking away this valuable mght of the 
lessees, is set up, that contract, will have to be strictly construed and if there should 
be any ambiguity or doubt ın the language used, ıt must be resolved ın favour of 
the lessees. This well established rule ın the interpretation of the lesree’s covenants 
should also be borne in mind Tam of the view that the several clauses deal only 
with the substitutions of items which would be damaged for usual wear and tear 
and would not apply to an out-rıght complete svbstitution It mey be, that the 
lessees may be liable, to the lessors for having removed the entire existing items but 
it does not necessarily follow that these new items, even though they are more 
valuable will belong to the lessors. Further, the several clauses in the second lease 
deed refer only to old furriture and fittings and they will not amount to a contract 
to the contrary, within the meaning of section 108 (4) of the Transfer cf Property 
Act, so far as the new items of furniture are concerned The contract to the con- 
trary within the meaning of section 108 (hk) of the Tiansfer of Property Act is only 
with reference to the items setovtin B Scbedule and substitutions and replacements 
made therein after 1957 after 1962 


There is vet another aspect to which mention must be made Under the 
Madras Rent Control Act section 6 the landloid is prohibited frem stipulating or 
receivirg any premium or other like sum ın addition to the rent in consideration 
of the grant or continuance or renewal of the lease This restriction is imposed to 
prevent landlords from ciicumventing the policy of the Act, namely, the charging 
of exhorbitant and excessive rents If the plaintiffs are entitled to the protection 
of the Rent Control Act at the time of the first lease in 1952 they are bound to pay 
to the lessors only the agreed rent and on the determination of the lease they would 
be entitled to remove all the new furniture, fixtures etc , brought ın by them to 
the theatre If the several clauses of the lease deed, clauses 5 (f), (2) and (p) ae 
construed as a contract to the contrary the lessors would be gettirg in addition to 
the rent the value of the new furniture, fittings etc , to Which in the normal course, 
the lessees will be entitled It is true that the section ın terms refers to the bargain 
for the payment of any premium or like sum ın addition, to the rent, and does not 
expressly deal with a bargain of this kind obliging the lessees to give up their right 
to the value of the lessee’s fixtvres and furniture But thet cannot affect the legal 
position Virtually, what the lessors have bargained is extra payment of money 
representing the value of the lessees’ fixtures at the time of the determination of the 
lease That would clearly come within the mischief of section 6 Any other view 
would completely defeat and evade the provisions of the Rent Control Act For 
instance while letting out the ground floor of a buildirg, whether residential or non- 
residential, the landlord may stipulate that ın addition to the rent, say Rs 200 per 
month, the lessee as part and parcel of the lease should agree to put up a building 
in the first floor at the cost of the lessee and hand over both the ground floor, and 
the first floor to the lessor on the detcımınatıon of the lease, the lessee havirg no 
right of reimbursement or compensation for the expense incurred in putting up 
eee ee 
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the first floor If this argument is to be accepted that this additional obligation 
is not in the nature of a payment of premium or additional sum in cash but some- 
thing in kind or service, ın every case the lessor would bargain for such consideration 
of an anomalous kind and impose onerous obligations upon the lessee, with the 
result that the beneficial object of the legislation would be completely defeated and 
frustrated. Reference has already been made to the statement of the lew in 23 
Halsbury, grd edition, page 804 paragraph 1853 in which this restriction under the 
English Rent Restrictions Acts had been applied not only to bargain for payment 
of an extra premium but also other obligaticns and covenants. The result is 
that these clauses in the lease deed to hand over to the lessors the new fittings, 
furniture etc , along with the demised premises would be inoperetive ard could 


not be enforced against the lessees in view of the provisions of the Rent Control 
Act. 


I must also refer to another point repeatedly stressed in the course of the argu- 
ments, ze, what was leased was not the building but a cinema business, taking 
advantage of the use of such an expression ın Natesan J.’s judgment as a ground of 
distinction I say that that observation was made ın that case ın a totally different 
context In the instant case there 1s no factual basis for such an argument. All 
the licences from the Police, Electricity Beard etc , will have to be obtained by the 
lessees ın their own names and they were acquired so by the plaintiffs. ‘The 
plaintiffs completely changed the theatre ard spent huge zmounts for making it 
a first class theatre They did not, ımmediately, after Exhibit P-4 took effect, 
continue or carry on the business as an urbroken one. There was a time lag of 
two months, even the picture ‘Notch’ advertised by the defendants was not screen- 
ed, and that programme was stopped by the plaintiffs Everything the plaintrffs 
did was on their cwn They did not take over anythirg like 2 stock ın trade, cash 
in chest, cash in the banks or any outstandirgs or book debts or any other asset 
belonging to the Icssors as a going concern The business was started, carried on 
and continued by the plaintiffs as their cwn, at their cwn cost and at their own risk 
with which the defendants had no concern There 1s no kind of conrection what- 
soever between the defendants and the plaintiffs in the matter of the business actı- 
vities of the plaintiffs There is not even a question of the plaintiffs weaning away 
the customers of the defendants as ın the case of other trades Failure or the success 
of the business depends and depended vpon the business enterprise end the capacity 
of the plaintiffs ın securing and arranging to exhibit good pictures yielding good 
income. Even in the matter of the staff there has been a change over There is 
only the single solitary fact that the defendarts were originally using this building 
as a cinema theatre and that the plaintiffs too are putting the buildirg to the same 
use o The position may pose a problem, on which I express no opinion, if along 
with a lease of the theatre, the plaintiffs had also taken over any outstanding con- 
tracts for exhibition with distributors cr producers entered into by the defendants 
or any other business commitments which the defendants might have already entered 
into long before and were pendirg at the ccmmenccment of the lease and also 
having operation subsequent to the lease, and at the same time the plaintiffs being 
obliged to continue and complete those ccmmutments ard trarsactiors. Say 
for instance, 1f immediately prior to the lease, the defendants had entered into some 
distribution agreement for a period of two years with distributors cn fixed hire 
or on a percentage basis for exhibiting certain pictures and had also received advan- 
ces and as a part of the lease the plairtiffs had agreed to take up those transac- 
tions and the profit or loss accruing from the same, But there 1s no such feature 
in the instant case From start to finish ıt 1s merely a lease of the buildirg and any 
business which the plaintiffs carried on was their cwn seperate independent business. 


For all these reasons, I have no hesitation ın rejectirg this argument that what was 
leased was a cinema business. 


Reference may also be made to another argument often stressed by Counsel 
for the defendants, that in judging the character of the lease the various items, 


furniture, electrical and other fittings, fixtures; stand-by equipment, generator 
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should not be considered independently in isolation, but all these itcms should be 
cumulatively taken into account ThatiswhatI have done Even so, I em unable 
to hold that ıt makes any difference or alters the character of the lease After the 
decision of the Supreme Court in Karam Properties Lid. v Miss Augustine}, and in 
view of the specific provisions of the Madies Rent Control Act and the Rules framed 
thereunder, particularly rule 13, ıt 1s futile for the defendants to conterd that the 
furniture, fixtures and the fittings shovld not be teker elong with the building. 
When the stetute ard the rules provide that they form part of the building and 
should be taken together into account ın fixing the rent Fcw can it be wged that 
these items shovld be considered separately? Such a perspective of approach 
will be directly contrary to the scheme and the provisions of this Act It 1s this 
identical aspect which has been pointedly brought forth ın the unreported decision 
of Natesan, J Then what remains to be considered for this ‘‘ cumulative theory ”’, 
if one may use that label, is only the geneiatcr and the stand-by equipment Ifthe 
installation of electric motor and pump to facilitate supply of water in a furnished 
buildirg (with all furniture and fitting) wevld not take the building out of the pur- 
view of the Act, I find 1t impossible to bold that the addition of a generator, dynamo 
and motor, to generate D C. current. would alter the character of the building 
Can it make any difference that in the one case in a furnished building with fittings, 
electric motor and the pump are provided for drawing water frcm the well by 
genereting electric current while ın the other case the dynamo and the motor are 
provided for generatirg D C, current for the arc lemp? Let vs rot forget in 
both the cases ıt 1s for generating electricity I find it impossible to hold that the 
addition of this generator would alter the character of the building T have already 
dealt with the significance of the stand-by-equipment Even if all these ıtcms are 
taken into account ‘‘ cumulatively ” the result ıs the seme and would not alter the 
character of the building 


It only remains to deal with the objection raised as to the maintainability of 
the suit and the award of the relief as prayed for by the plaintiffs in their plaint 
Learned Counsel, Mr Ramemurthy Iyer, contended that the question whether 
or not the plaintiffs were in lawful possession within the meaning of rule 13 of the 
Madras Cinema Regulation Rules shovld be considered and decided only by the 
Commissioner of Police, the 6th defendant herein, that it 1s bis exclusive juisdiction 
and discretion, and this Court cannot express such an opinion This argument was 
pressed with a certain 2mountof vehemence on the ground that the Bench decision 
of this Court which dealt with a cinema case, Om Prakash Gupta v Commissioner of 
Polıce* warrants that view This argument vtterly lacks substance Learned Counsel 
has relied upon certain observations therein completely divorced ficm the context 
and the proceeding ın which they were made. In that case after the termination of 
the lease, the lessee wanted the licence to be renewed by the Commissioner on the 
ground that even though the lease had terminated his possessory title was not only 
good as against everybody but good even as against the lawful owner, the landlord, 
that, till the landlord takes appropriate proceedings ard recovers possession. of the 
property from the lessee, the possession of the lessee must be held, as lawful possession 
within the meaning of rule 13 The Ccmmussiorer refvsed to accept this stand- 
point and the matter came up ın a proceeding under Article 226 of the Constitution 
The argument before the Bench was that the Commıssıcner hed musconceived bis 
jurisdiction and that on the facts, the Commissioner should have held that the lessee’s 
possession was lawful so long as the lessee had not been dispossessed by the lessor in 
a separate proceeding of his own It was argued all these facts 2.e. the original grant 
of the lease, the termination of the lease, the lessee continuing in possessicn even 
thereafter, the absence of the lessor having taken any proceedings to evict the lessee, 
were more than sufficient to satisfy the Commussioner that the lessee’s possession 
was lawful within the meaning of rule 13. That was the substance of the argument 
before the Bench which was not accepted. In the first place ıt must be noticed 
rh ğe 
1. (1957) SCJ 177,AIR 195758C 309 2 ILR (1960) Mad 490. (1960) 2MLJ 50. 


iT} M/S. ISHERDAS SAHNI & BROS. v. RAJESWARA RAO (Ramamurt2, J.). 263 


that this Bench decision was rendered in 2 proceeding under Article 226 and not 
in a regular suit This Court pointed out the perspective of approach for defining 
the jurisdiction of the High Court under Article 226 with reference to the quashing 
of the order of the Commissioner under rule 13, the manner of ıts exercise by him 
and the materials the Commissioner can rely vpon for the purpose of making up 
his mind as to whether or not the applicant was ın lawful possession of the theatre. 
The Berch pointed out that the Commissioner had to make some enquiry and must 
have some materials on the basis of which he can exercise his discretion and pass 
order under rule 13, one way or the other The broad lines of the scope of the 
enquiry by the Comnussioner of Police are discussed in page 53 of this Bench decision 

Ultimately the High Covrt observed that 1f the Commissioner of Police, at that 
stage, in a summary enquiry, under rule 13 had taken into consideration the relevant 
aspects and reached the conclusion that a particular party had not satisfied the 
Commussioner that the former was in lawful possession it was not within the province 
of the High Court under Article 226 to substitute 1ts own view on the same material 
and interfere with the exercise of the discretion by the Commissioner. It 1s 1n that 
context the following observations were made by Rajamannar, C J.: 


“ Here the rule expressly says that the evidence, which the applicant has to 
adduce to show that he 1s in lawful possession of the site, building and equipment, 
should be ‘ to the satisfaction of the licensing authority’ Ifan applicant produces 
certain documentary evidence, but the Commissioner 1s not satisfied, on such 
evidence that the applicant 1s ın lawful possession of the site, building and €guip- 
ment, he can refuse to grant the licence. Will ıt be open to this Court in the 
exercise of special jurisdiction conferred by Article 226 of the Constitution to 
say that the licensing authority should have been satisfied by the documentary 
evidence produced, as showing that the applicant is ın lawful possession of the 
premises and equipment? There may, we concede, exceptional cases where 
this Court might hold that the order of the licensing authority 1s prima facie 
perverse. To give an extreme example: suppose there ıs a judgment of the 
Supreme Court, declaring that the applicant is ın lawful possession of the premises 
and that judgment 1s produced before the licensing authority but the authority, 
nevertheless, says that he 1s not satisfied that the applicant 1s ın lawful possession, 
this Court would interfere Barring such exceptional cases, we think that it 
does not lie within the province of this Court to examine the correctness of the 
view taken by the licensing authority 1n the case of each applicant as to whether 
he ıs or is not in lawful possession of the premises and equipment ” 


The limited purpose for which and the context in which these observations were 
made must be borne in mind. This Bench decision and the observations extracted 
above are not authority for the position that a party aggrieved by the decision of 
the Commussioner of Police has no right to file a suit and establish his right to posses- 
sion of the building, when the rival claimant ın the proceedings before the Commis- 
sioner denied such aright In fact, the pointed reference, to the instance of a deci- 
sion of the Supreme Court which the Commussioner should take into account shows 
that the learned Chief Justice clearly recognised the right of an aggrieved party 
to get an adjudication in a civil Court. The decision of the Supreme Court on the 
right of the tenant 1s bound to be taken note of by the Commissioner of Police. It is 
absurd to suggest that a judgment of the High Court will not have the same effect 

The reference to the judgment of the Supreme Court 1s only illustrative. The 
substance of the observations of the learned Chief Justice is that the Commissioner 
of Police, while acting under rule 13 and exercising discretion 1s bourd by the deci- 
sion of a civil Court if such a decision 1s rendered as between competing claimants. 
In this case 1t1s astatutoryright In other cases, the dispute may arise on intestacy 
or upon rights flowing under a gift, or will or rights flcwing under a sale deed, ın all 
of which there may be controversy between the applicant and scme other party 
and the Commissioner of Police may entertain an honest doubt under rule 13 about 
the merits and demerits of the rival contentions of the parties, and for that very 
reason may decline to issue the licence. Insuch asituation I am not able to visualise 
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what else could the aggrieved party do except to come to a civil Court and establish 
his right to the property. I do not understand learned Counsel for the defendants 
denying the right of the party to come to Court, ın such situations I cannot see 
what difference it would make when ıt is a dispute with regard to right under a will or 
a gift deed or an intestacy or where it 1s a right arising out of the provisions of a 
statute. As I could not follow the argument which I found to be unintelligible I just 
put the following simple problem to learned Counsel of a particular situation of a 
landlord with half a dozen rowdies threatening the tenant that if the latter did not 
vacate the premises whether residential or non-residential within a certain time, 
say within a week, the landlord along with the rowdies would forcibly enter into 
the premises, throw away the articles of the lessee and take forcible possession of the 
premises I asked the question whether ın such case, it would not be open the 
tenant to file a suit immediately and ask for a permanent injunction against the 
landlord and also a declaration of his rights under the statute, the rıght to continue 
in possession as a statutory tenant. Learned Counsel, Sri Ramamurthy Iyer, 
appeared to realise the untenabılıty of the stand taken up by him and did not 
seriously pursue this line of argument. It is at that stage Mr. Jagannatha Rao, 
learned Counsel for the other defendants, said that his clients were seriously pressing 
this point but no further arguments were advanced by him. In the instant case it is 
beyond dispute, and not ın controversy, that the defendants had disputed the claim 
ofthe plaintiffs. They successfully resisted the proceedings before the Commissioner 
of Police and consequent thereof, the plaintiffs failed ın their effects to get a renewal 
of the licence from the Commissioner. The defendants assumed the same attitude 
in their interlocutory application, as well as in the suit. I am unable to see what 
more or what further was required to entitle the plaintiffs to file the suit in the case of 
this undoubted denial of the plaintiffs’ rights. Ifthe Court were to countenance to 
any extent, this contention of the defendants that the lessees will have no right 
to institute a suit the entire Act would be defeated by powerful and influential 
landlords who will take the law into their own hands, forcibly eject or push out the 
tenants and the latter will be without remedy. I have no hesitation in holding that 
the legal position is not so absurd. In my view the point is so basic, fundamental 
and established that I think it unnecessary to refer to precedents in which suits 
were entertained and declarations given upholding the rights of tenants like per- 
manent rights of occupancy etc. I see no substance whatsoever ın the objection 
that the pleadings and the reliefs prayed for do not cover the award of such relief 
ofupholding the rights of the tenants under the Rent Control Act. From a reading 
of the plaint as a whole, with particular reference to the averments concerning the 
events which preceded the suit, I have no doubt that what the plaintiffs seek in 
the instant case 1s to establish that they are statutory tenants entitled to continue 
in possession of the property under the provisions of the Madras Rent Control Act, 
and that the building ın question is a building within the meaning of the Act I 
find it impossible to hold that the main relief asked for in the plaint is to ask this 
Court to function as a Commissioner of Police exercising jurisdiction under rule 13. 
Such a contention ıs based on an incorrect understanding of the averments in 
the plaint and the substance of the reliefs asked. 


On the findings reached I do not see any legal bar in awarding to the plaintiff 
reliefs in paragraphs 21 (1) and 21 (2). At this stage it is necessary to mention that 
the 6th defendant, the Commissioner of Police, was represented by Counsel who was 
present throughout the proceedings, Learned Counsel for the 6th defendant, even 
at the threshold represented to this Court on behalf of the Commussioner, that the 
latter has not any objections of his own, and that he would abide by the decision of 
the Court. All the objctions about the frame of the suit, which I have observed are 
useless and untenable, were raised only by Counsel for the other defendants and not 
by the Commissioner of Police. The correspondence which passed between the 
plaintiffs and the Commissioner of Police shows that there is no other question or 
objection and the only matter on which the Commissioner required clarification was 
whether the plaintfis could be deemed to be in lawful possession of the building within 
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‘Regulation Rules. Now that by thisjudgment this doubt has been cleared and 
clarified ın favour of the plaintiffs by reason of their right to Possession being 
upheld, the Commissione: will have to issue the licenc: to the plaintiffs as there 
is no longer any question arising for further scrutiny under rule 13 before the 
Commussioner. In other words this Court expects the Commissioner of Police to 
immediately implement the result of this adjudication and issue the licence to the 
plaintiffs. 


On issues 1 and 2it has to be held that the lease in favour of the plaintiffs 1s 
governed by the Rent Control Acts and that the plaintffs are entitled to the benefit 
thereunder In view of this, findmgon Issue No. 2 1s unnecessary. On issue 3 
I find that all the 1tems mentioned in the lease deed were handed over to the plain- 
tiffs at the time ofthelease1n1952 It 1s unnecessary to express a distinct finding 
oniss.e No 5 The plaintiffs have filed an extract showmg the items purchased 
and the investment made by them All the items of expenditure ard investment are 
vouched by the entries ın the account books. It isonly after culling out entries fiom 
the accounts that the extract had been prepared On issue 6 I hold that all the rew 
items of furniture, fixtures and fittings as soon as they were installed or replaced did 
not form part of the lease Issue 7 I find in favour of the plaintiffs No such agree- 
ment has been proved by the defendants Issues 8 (a) and (b) Ido not see any 
reason why the suit 1s not maintainable and why this Court has no jurisdiction I 
find the issues ın favour of the plaintiffs. On Issue 4 I hold that the plaintiffs are 
entitled to contend that the items mentioned in the lease deed were not handed over 
to them or leased to them. There is no legal bar when the question 1s about the 
applicability of the provisions of the Rent Control Act. I have already referred to 
the decisions in which ıt has been held that 1f furniture had not been really supplied 
by a landlord the fact that 1t is so stated ın the lease deed will not preclude the tenant 
from saying thatsuch furniture was not supplied nor preclude the Court from 
finding out the truth dehors the recitals in the lease deed 


The result 1s there will be a decree in favour of the plaintiffs against the first 
defendant and defendants 3 to 5 that the plaintiffs are statutory tenants under the 
Madras Rent Control Act and they are in lawful possession of the theatre and that 
they are entitled to ‘be ın possession of the theatre, Odeon Cinema There shall 
also be an injunction against defendants 1, 3 to 5 as prayed for in plaint paragraph 
21 (2). There 1s no need to pass any formal decree as against the 6th defendant as 
his learned Counsel has agreed that the 6th defendant will accept and abide by the 
decision of this Gourt The plaintiffs will be entitled to their costs. The hearing 
of the case has been protracted and arguments were spread over for several days. 
I fix the costs of the plaintiffs at Rs. 7,000, Rs. 4,500 towards the Court-fee paid and 
Rs. 2,500 towards Counsel’s feeand out fees. This decree shall be a joint and several 
decrees against defendants 1 and 3 to 5. In view of this the final order dated 28th 
Aprıl, 1967 passed by this Gourt ın Application No 904 of 1967 appointing the plain- 
tiffs’ partner as Receiver and directing the plaintiffs to pay 2 sum of Rs 10,000 
shall stand vacated and the plaintiffs are not liable to pay for the month of January 
1968 and thereafter anything morethan the original agreed rent of Rs. 4,500 per 
month. 


At the time of the institution of the suit, the plaintiffs applied for and obtained 
interim injunction ın Application No. 904 of 1967. After the defendants entered 
appearance and when the application was disposed of on merits, this Court by its 
order dated 28th April, 1967 vacated the interim injunction and appointed the plain- 
tiffs, by their partner, V N. Sahni, as Receivers of the suit theatre and at the same 
time directed that 2 sum of Rs 10,000 should be paid by the plaintiffs, Rs. 5,000 
to the first defendant and Rs 5,000 todefendants 3 to 5 at the same tıme mentioning 
that the said sum of Rs 10,000 shall not be accounted for in any way by the defen- 
dants. The order passed by this Court, sets out the reasons and the circumstances 
for passing the same I have held that herezfter the plaintiffs are bound to pay only 
the agreed rent of Rs 4,500 The plaintiffs are at liberty to pursue their remedies, 
‘if any, by way of restitution or otherwise for the excess payments which they have 
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made in pursuance of the order of this Court ın Application No 904 of 1967 while 
the matter was sub judice 1 do not express any opinion whatsoever about the merits 
of any such proceeding which the plaintiffs may initiate if so advised 


V.K. 





Sut decreed .. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present .—Mr Justice M M Ismar. 
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Saradambal e. Appellant® 
v. 
A.M. P Arunachalam .. Respondent. 


Gl Procedure Code (Y of 1908), sections 105, 108 and Order 21, rule 90—Scope and appli- 
cabılıty of —Sale of property ın execution of mortgage decree—Petition to set asrde—Appli- 
cation to dispense with furnishing security—Application of proviso to Order 21, rule 90 
to mortgage decree—Dısmıssal of application—Durrection to furnish securtty—Propriety 
of —Exercıse of discretion when proper—Security msuğiceni— Dismissal of petition. 
to set aside sale—Appeal agamst—b alrdity of order dismissing application to dispense with. 
security, whether can be challenged ın the appeal preferred against order dısmıssıng 
petition to set aside sale—Security demanded earlier to admıssıon of petrtion—Subsequent: 
admission of petition does not take away Court’s jurisdiction to test security. 


The second limb of the sub-section (1) of section 105 applies not only to non- 
appealable orders but also appealable orders which are not appealed against. 
This 1s clear from the language of the sectionitself. Apart from that, sub-section 
(2) of section 105 which provides an exception to the second limb of sub-sction 
(1) of section 105 states that any party aggrieved by an order of remand is 
precluded from disputing ıts correctness, 1f he has not preferred an appeal against 
the said order where such order ıs appelable Consequently the language of 
section 105 makes ıt clear that ıt is open to a party not to prefer an appeal against. 
an order which is appealable under Civil Procedure Code and yet, to challenge its 
correctness in an appeal preferred against the fineldecree where that order has. 
affected the decision of the case By virtue of section 108, Civil Procedure Code, 
provisions of section 105 will apply to a case of an appeal against final order also. 


Held on facts that the appellant is entitled to challenge the validity of the 
correctness of the order, dated 14th November, 1963 dismissing the application of 
the appellant to dispense with the furnishing of security, in the present appeal: 
preferred against the order dismissing his application to set aside the sale.) 


Rule 90, Order 21, applies to every case where an immovable property has 
been sold—whether it is ın execution of a mortgage decree or any other decree 
and the language does not warrant any distinction being made between the sale 
of immovable property made in execution of a mortgage decree and that in execu- 
tion of any other decree In the case of a mortgage decree a proper exercise of 
discretion on the part of the execution Court will be to direct furnishing of security- 
only if it comes to the definite conclusion that the value of the property will not be 
sufficient to cover the liability on the property, including the amount for which the 
property was sold. So long as the lower Court has not come to a positive conclu- 
sion on this aspect, it will not be exercising itsdiscretion properly or legally 1f ıt 
directs the applicant to furnish security. (Held on facts, the lower Court was not 
justified in dismissing the application of the appellant to dispense with security- 
and directing him to furnish security.) 


Once security had been demanded earlier to the admission of the petition, the 
subsequent admission does not takelaway the jurisdiction of the Court to test the 
security permitted to be furnished already. (Held on facts, that the contention. 


Ti) 


that by virthe of the order, dated 16th January, 1964 the lower Court had dented_ 


* A.A O. No. 16 of 1965. * ıgth January, 1968. 
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to itself the right to insist on the compliance with its order dated 14th November, 
1963 directing the petitioner to furnish security 1s not tenable ) 


Case-law discussed 


Appeal against the order of the Covrt of the First Addıtıonal Subordinate 
Judge, Chirgleput, dated roth December, 1964 and madein EA No 15 of 1964 in 
District Ccvrt OS No 5 of 1963. 


A Ramanathan, for Appellant 
R. Raagopala Iyer for R Raghunathan, fcr Respondent. 
The Court delivered the follcwing 


Jupcment —The appellant herein who was the judgment-debtor in OS No. 
of 1953, filed an application under Order 21, rule go, Cıvıl Procedure Code on goth 
September, 1963 for setting aside the sale of the property that took‘place ın execution 
of the decree ın the suit and purchased by the respondent herein, and also filed an 
application for dispensing with the furnishing of security contemplated by the pro- 
viso to Order 21, rule go, Civil Procedure Code I must mention the fact that the suit 
itself was based on a mortgage and the respondent herein who was the decree-holder 
purchased the property ın auction for a sum of Rs 2,005. The application filed 
by the appellant for dispensing with the furnishing of security Was numbered as 
E A. No 525 of 1963, the same was dismissed and the appellant herein was direct- 
ed to furnish security for a sum of Rs 2,000 within one month from the date of the 
order, dated 14th November, 1963 The learned Subordinate Judge of Chingleput 
who disposed of that application stated that the point for determination before him 
was whether ıt was a fit case for dispensing with security to be furnished under 
Order 21, rule go, Cıvıl Procedure Code and then answered the point as follows : 


“ On behalf of the petitioner, an affidavit filed by Valliammal in C MP No. 
2194 of 1953 n QM A No. 1270f 1953, High Court, Madras, has been marked as 
Exhibit A-1 and ın paragraph 5 of the said affidavit, ıt 1s alleged thatthe building 
was fetching arent of Rs 500 permonth ExhibitA-e gives the value of the property 
at Rs 60,000 while according to Exhibit A-1, the four mortgage debts amounted to 
Rs. 35,000. It ıs contended that all the mortgages are old and have ripened to 
decrees and that no amount was paid, whether towards principal or interest, and 
that the property has deteriorated ın value, and therefore security cannot be dispen- 
sed with On the materials placed before me, I find that ıt ıs a fit case to call upon. 
the applicant to furnish security to the extent of Rs 2,000 and therefore the petition 
for dispensing with the security to be furnished under Order 21, rule go of the Civil 
Procedure Code, is dismissed with costs The tıme one month” 


Thereafter the appellant furnished an extent of 72 cents of punja ın S No 88/6 in 
Aviyur village, Gingee Taluk, South Arcot District as security. The respondent 
herein opposed it on the ground that the same was insufficient o Thereafter, by an 
order dated ıoth December, 1964 the learned Subordinate Judge of Chingleput 
held that the security offered by the appellant was not sufficient, that the same 
could not be accepted as security furnished ın terms of the orderin EA. No 525 of 
1963, and that once the security was not furnished as called for, the application 
could not be maintained , and he consequently dismissed with costs the application 
E.A. No. 15 of 1964 filed by the appellant for setting aside the sale The present 
appeal has been filed against that order a 


Mr. A. Ramanathan, the learned Counsel for the appellant, advanced the 
following contentions. = 


1. The order dated 14th November, 1963 made in E A. No 525 of 1963 
Was erroneous on two grounds: (i) that the proviso to Order 21, rule go, Civil 
Procedure Code, requirmg the furnishing of security has no application'to a mortgage 
decree, and (11) that even assuming that ıt has application, the learned Subordinate 
Judge. erred in demanding security on the facts of this case; ` 
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2 The,order dated 14th November, 1963 made in EA No 525 of 1963 
can be questioned by the appellant in the present appeal which has been preferred 
against the order dated 10th Decembel, 1964 made in EA No 15 of 1964, and 


3 On 16th January, 1964 the learned Subordinate Judge bed admitted 
EA No. 15 of 1964 and consequently after the stage of admıssicn he had ro juris- 
diction to demand security These contentions of the learned Counsel for the appel- 
lant are refuted by Mr R. Rajagopal Ayar, the learned Counsel for the Respon- 
dent. 


Logically I shall take the second contention first, because 1f I came to the con- 
‘clusion that the appellant ıs not entitled to challenge the correctress of the order 
dated 14th November, 1963 ın the present appeal, it will be unnecessary for me to 
go into the first question whether that order 1s correct or not The argument of 
the learned Counsel ın this behalfıs that the order dated 14th November, 1963 is 
merely an interlocutory order and ıt does not determine the rights of the parties; 
nor does 1t put an end to or terminate the epplication filed by the appellant for setting 
aside the sale ' According to the learned Counsel the dismissal of the application 
to dispense with the security will have only the consequence of compelling him 
to furnish security and only if he does not furnish security ın terms of the order 
dated 14th November, 1963 his application for setting aside the sale would hecome 
liable to be dismissed. Therefore, the order, dated 14th November, 1963 1s only 
an interlocutory order which can be challenged in the appeal preferred against the 
final order, dated roth December, 1964. For this contention the learned Counsel 
relied on several decisions and the provisions contained in section 105 read with 
section 108, Civil Procedure Code. In Maharaja Moheshur Singh v. Bengal Govern- 
ment}, the Privy Council stated : 


“We are not aware of any law or regulation prevailing in India which renders 
it imperative upon the suitor to appeal from every interlocutory order by which 
he may conceive himself aggrieved, under the penalty, ifhe does not so do, of 
forfeiting for ever the benefit of the consideration of the appellate Court No 
authority or precedent has been cited in support of such a proposition and we 
cannot conceive that anything would be more detrimental to the expeditious admi- 
nistration of justice than the establishment of a rule Which would impose upon the 
suitor the necessity ofso appealing, whereby on the one hand he might be harassed 
with endless expense, and delay, and on the other inflict upon his opponent 
similar calamities.” 


» In Chandrabala Debt v Prabodh Chandra Ray®, time had been repeatedly granted 
by the Court at the instance of the judgment-debtor with the consent of the dedree- 
holders for compromise and on the final date to which payment was adjourned, 
the judgment-debtor prayed for further trme and the decree-holder demanded it 
as a condition precedent to the grant of further time that the judgment-debtor 
should definitely agree that upon her failure to pay the money on the date to be 
fixed, her right to challenge the validity of the sale should finally cease. Not- 
withstanding this arrangement, the Court subsequently extended the time for pay- 
ment of the money and permitted the judgment-debtor to deposit part of the decree 
amount on a particular day and gave her further time to pay the balance of the 
money. On the judgment-debtor complying with this crder, the sale was set aside. 
Against the order setting aside the sale, the auction-purchaser filed the appeal, 
The question arose whether in that appeal the auction-purchaser could challenge 
the earlier order passed by the Court granting tıme to the judgment-debtor to pay 
the money. A Division Bench of the Calcutta High Court took the view that he 
could challenge the earlier order and he was not bound to prefer a separate appeal 
against the earlitr order. The learned Judges pointed out: 


ee ee 
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“ In our opinion it was not necessary for hım todo so As was pairted out by 
this Court in Behary Lal Pundit v. Kedar Nath Mullick}, an appeal ‘need not be pre- 
ferred against every order in an execution proceeding If the contrary view pre- 
vailed, and if appeals were allowed to be preferred against interlocutory orders, 
there might be innumerable appeals in the course of one execution’ proceeding. 
It 1s open to the party aggrieved to challenge by an appeal against the final order 
which determines the rights of the parties, the propriety of the interlocutory 
orders made in the course of the proceedings.” 


These principles have been given statutory sanction ın the form of section 105 
Civil Procedure Code Sub-section (1) of section 105 provides 
“Save as otherwise expressly provided, no appeal shall lie ‘frém any order 
made by a Court in the exercise of ıts original or appellate jurisdiction; but 
where a decree is appealed from, any error, defect or irregularity in any order, 
affecting the decision of the case, may be set forth as a ground ‘of'objection in 
the memorandum of appeal” 

It may be observed that the second limb of the sub-section applies rot only to 
non-appealable orders but also appealable orders which are not appealed against. 
This is clear from the language of the section itself Apart from that, sub-section 
(2) of section 105 which provides an exception to the second limb of sub-section (1) 
of section 105 states that eny party aggrieved by an order of remand 1s precluded 
from disputing its correctness, if he has not preferred an appeal against the said 
order where such order 1s appealabe Consequently the lergvege of section 105 
makes ıt clear thet ıt 1s open to 2 party not to prefer an appeal against no order 
which 1s appealable under Civil Procedure Code and yet to challenge its correct- 
ness In an appeal preferred against the final decree where that order has affected 
the decision of the case Mr. Rajagopala Iyer contended that the second “limb 
of sub-section (1) of section 105 will apply only to orders against which an appeal 
lies and that too when the ultimate appeal ıs preferred against a decree and not 
against an order I have already pointed out that the second limb of sub-section (1) 
of section 105 applies to orders, whether appealable or non-appealable Otherwise, 
the observations referred to by me, ın the decisions cited above, will have no mean- 
ing, because there can be no question of a party not being obliged to prefer an appeal 
against an order which 1s not appealable With regard to the second part of the 
objection of Mr Rajagopala Iyer, it has to be pointed out that by virtue of section 
108, Civil Procedure Code, the provisions of section 105 will apply to the case of an 
appeal against final order also. In Alagappa Chetty v. Annamalai Chetty®, Seshagıri 
Tyer, J , observes : 


“I aminclined to think that the principle of section 105, Cıvıl Procedure Code, 
would apply not only to decrees and interlocutory orders, but also to orders and 
interlocutory orders which lead upto the final order. The principles enunciated 
in Jones v Gough®, and Cameron v. Fraser* to which Mr Rajah Atyar on behalf 
of the respondent drew my attention support. this view.” 


This has been followed by Menon, J., in W. Swaminatha v Narayanaswamı”, 
The Supreme Court in Satyadhyan v. Smt. Deorajin Debı9, after elaborately referring 
to section 363 of the Cıvıl Procedure Code of 1859 and the corresponding provisions 
in the subsequent Civil Procedure Codes, and to section 105 of the present Code 
of Civil Procedure, stated: 

“Itıs clear therefore that an interlocutory order which had not béen appealed 
from either because no appeal lay or even though an appeal lay an appeal was 
not taken could be challenged in an appeal from the final decreé or order.” 

In the lıght of these decisions, I am of the view that the appellant in the present 
case 1s entitled, to challenge the validity or the correctness of the order dated 14th 
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November, 1963 dısmıssing the applıcatıon of the appellant to dıspense With the 
furnishing of security, ın the present appeal preferred against the order dismissing 
his application to set aside the sale The learned Counsel points out that in the 
grounds of appeal preferred to this Court he has challenged the correctness of the 
order dated 14th November, 1963 In this connection Mr Ramanathan, the 
learned Counsel for the appellant, invited my attention to the decision of the 
‘Travancore-Cochin High Court in Mohamad Alı v. Abdul Rahıman! In that case 
the execution Court declared that the decree-holder was entitled to interest on 
mesne profits'awarded to him by the decree, though the decree itself did not make 
any such provision. However, no appeal was preferred against the order declaring 
that he was entitled to interest; but that order was sought to be challenged in the 
appeal preferred against the final order. The learned Judges of the Travancore- 
Cochin High Court took the view that the appellant was entitled to do so How- 
ever, the learned Judges were of opinion that if the appellant had not raised the 


‘question in the memorandum of appeal, he would not be entitled to do so The 
learned Judges observed. 


“ The circumstance that the appellant had not in his memorandum of appeal 
made the correctness of the execution Court’s order as to ir.terest on mesne profit 


a ground of objection disentitled him to raise the question before the lower appel- 
late Court.” 


I would like to make one comment with regard to this observation If this 
observation of the learned Judges merely referred to the general prirciple that it 
is ın the discretion of the Court whether it will allow an appellert to urge a point 
at the tıme of the hearing, which was rot raised ın the ground of appeal, or not, 
there can be ro dispute with regard to the statement of the learned Judges But 
if they are of the view that the right of an appellart to canvass the correctress of 
an earlier order in the subsequent appeal ıs available tc bım at all only if be bad 


raised the question ın the grounds of appeal, I find ıt difficult to subscribe to such 
a proposition. 


There ıs an unreported decision ot this Court in Santhia Serva v Solayappa 
Chettcar®, to which I am referred to by the learned Counsel for the eppellant In 
that case the appellant applied for setting aside the sale under Order 21, rule go, 
‘Civil Procedure Code and the execution Court passed an order under the proviso 
to Order 21 rule go, Civil Procedure Code directing the eppeilant to furnish 
security for the amount obtained at the sale. But as he did rot take steps for testing 
the security offered, the application was ultimately dismissed Ageinst the order 
dismissing the application for non-prosectuion, GMA No g2 of 1959 was filed 
in this Court After dismissal of the application, the appellant filed an application 
for setting aside the order of dismissal for default That application was also dıs- 
mıssed by the lower Court and against that order GM A No 86 of 1959 was pre- 
ferred ın this Court It must be remembered that no independent appeal was 
preferred by the appellant in that case against the order of the execution Court 
directing him to furnish security for the amount obtained at the sale Notwith- 
standing that, in the appeals against the final order, a Division Bench of this Court 
‘went into the correctness of the execution Court’s order passed on the earlier occa- 
sion directing the appellant to furnish security allowed the appeals In view of these 
decisions, I hold that the appellant in the present case is entitled to challenge in the 


present appeal the correctness of the order, dated 14th November, 1963 made in 
E A. No 525 of 1963 


With regard to the first contertion, I am of the view that there is no substance 
in that part ofthe contention of the learned Counsel where he argues that the pro- 
viso to Order 21, rule go, has no application to a mortgage decree The rule 
with the proviso 1s in the follcwing terms 
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“ Where any immovable property has been sold ın execution of a decree, the 
decree-holder or any person entitled to share in a rateable distribution of assets 
or whose interests are affected by the sale, may apply to the Court to set the sale 
aside on the ground of a material irregularity or fraud in publishing or conducting 
it. ni 


Provided that the Court may, before admitting the application, call upon the 
applicant either to furnish security to the satisfaction of the Court for an amount 
equal to that mentioned ın the sale warrant or that realised by the sale, whichever 
is less, or to deposit such amount in Court ” 


Thus it will be seen that the rule applies to every case where an immovable 
property has been sold—whether it 1s in execution of a mortgage decree or any 
other decree and the language of the rule does not warrant any distinction being 
made between the sale of an immovable property made in execution of a mortgage 
decree and that in execution of any other decree. Mr. Ramanathan, in support 
of his contention, relied upon the unreported decision of this Court referred to by 
me above. The relevant observations ın that decision on which the learned Counsel 
relied are as follows: N 
“We are satisfied that on the merits of the case the lower Court should not 
have demanded securıty from the appellant. 'The decree was on the basis of 
the mortgage There was therefore ample security for the amount due thereunder. 
‘To require the judgment-debtor or his representative to give security once over 
for amount covered by the decree In our opinion, the terms of the proviso 
to Order 21, rule go, Cıvıl Procedure Code, which requires security to be furnished 
either ın respect of the amount mentioned ın the sale proclamation, or in 
respect of the sale amount would be inappropriate ın the case of a mortgage 
decree, as there 1s already a subsisting security for the decree amount It may 
be that in certain cases on account of the delaying tactics adopted by the judg- 
ment-debtor, the existing security might depreciate and in such event ıt might 
be considered equitable that there should be a power in Court to demand security 
for the deficiency viz , between the amount realised at the sale and the present 
value of the property But there is no provision in Order 21, rule go, Civil 
Procedure Code, to cover a case of such deficiency in security In the case of a 
mortgage decree 1t will be apparent from the above discussion that a Court can 
be said to be exercising 1ts jurisdiction wisely 1f ıt does not demand security 
under the proviso to Order 21 rule go, Civil Procedure Code ” 


The above observations make ıt abundantly clear that the learned Judges in 
deciding that case were merely concerned with the exercise of discretion on the part 
of the Court under the proviso to Order 21 rule go, Cıvıl Procedure Code and 
‘were of the view that the discretion must be exercised ır a particular manner ın 
relation to a mortgage decree The said observations do not establish that the 
proviso to Order 21, rule go, Cıvıl Procedure Code 1s not attracted to a case of 
mortgage decree However the second part of the contention of Mı Ramanathan 
is well founded I have already extracted the order of the learned Subordinate 
Judge dated 14th November, 1963 in which he has concluded that ıt was a fit 
case to call upon the appellant to furnish security to the extent of Rs 2,000 The 
learned Subordinate Judge referred to Exhibit A-1 which mentioned the rent 
fetched by the property as Rs 500 per month and also Exhibit A-2 which mentioned 
the value of the property as Rs 60,000. At the same time the learned Subordinate 
Judge pointed out that all the four mortgages which included the mortgage or the 
basis of which the present decree was obteined, amounted to Rs 35,000. The 
learned Subordinate Judge thereafter referred to the contention put forward on 
behalf of the respondent herein and without taking into asccount the ,value of the 
property with reference to the total liability that was existing on the property, he 
considered ıt a fit case for directing the appellant to furnish security Mr Raja- 
gopala Iyer contended that admittedly there were four mortgages over the property, 
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that for a number of years no amount was paid either towards the principal or 
interest, that consequently the lability on the property was swelling day after day, 
that in the sale in question the property was sold only forRs 2,005 and that therefore 
there was a risk of the property fetching less in any further subsequent sale I am 
however unable to accept this contention In the case of a mortgage decree a 
proper exercise of discretion on the part of the execution Court will be to direct 
furnishing of security only if ıt comes to the definite conclusion that the value of 
the property will not be sufficient to cover the liability on the property, including 
the amount for which the property was sold So long as the learned Subordinate 
Judge has not come to a positive conclusion on this aspect, he will not be exercising * 
his discretion properly or legally, if he directs the applicant to furnish security. 
Therefore, I am of the view that on the facts of this case the learned Subordinate 
Judge was not justified in dismissing the application of the appellant to dispense 
with security and directing him to furnish security. 


Then remains the third contention of Mr Ramanathan. According to him. 
on 16th January, 1964 the execution Court passed the following order- 


“Test warrant not returned. Title deeds Await 27th January, 1964 and. 
notice ” 


The argument is that this was an order made by the Court on the present 
EA directing notice to the other side, that would amount to admitting the petition, 
that in terms of proviso to Order 21, rule go, Cıvıl Procedure Code, the jurisdiction 
of the Court to demand security 1s available only before admitting the petiticn and 
that once the Court has admitted the petition no such jurisdiction 1s available to 
it. The learned Counsel in support of this proposition, relied on the decision of 
this Court in Vaedyanatha v Indian Bank Lid.1. In my view that decision does not 
help the appellant’s contention In the present case, as I have already stated on 
14th November, 1963, the learned Subordinate Judge has directed the appellant 
to furnish security within a period ofone month. Thereafter the appellant furnished. 
security. Itis only at that stage on 16th January, 1964 the notice referred to above 
was directed by the Court Consequently even if the order directing notice is: 
to be takenas constituting the admission of the petition, which was done after demand- 
ing security, once security had been demanded earlier to the admission of the petı- 
tion, the subsequent admission does not take away the jurisdiction of the Court. 
to test the security permitted to be furnished already. Itis relevant to refer to 
the observations of this Court in Venkata Lingamma v Rayagopala Venkata Narasımha?, 
to the following effect: 


“Tt is clear therefore to us that in issuing notice the Court did not intend 
to deprive itself of the power of deciding whether the security to be eventually 
furnished by the petitioner was adequate or not, and when ıt was found that the 
security was not adequate, the Court was entitled under rule go as now amended 
to dismiss the application without any further consideration on its merits ” 


Therefore I am of the view that on the facts of this case the contention of 
Mr. Ramanathan that by virtue ofthe order, dated 16th January, 1964 the learned 
Subordinate Judge had denied to himself the right to insist on the compliance with 
his order, dated 14th November, 1963 is not tenable. However, in view of my 
conclusion that the order dated 14th November, 1963 dismissing the application of 
the appellant to dispense with security 15 erroneous, this appeal succeeds and has 
to be allowed, with the result that the learned Subordinate Judge will have to dis~ 
pose of the application of the appellant for setting aside the sale on merits. There 
will be no order as to costs. 


S.V J. , Appeal allowed, case remanded. 


4 





1. AIR. 1955 Mad. 486 2 (1942) 1 MLJ 403: AIR 1942 Mad 509. 





IT] GODREJ & BOYCE MFG., CO. v. SPECIAL TAHSILDAR, L. A. 273- 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT -—Mr Justice T. VENKATADRI 


Godrej & Boyce Mfg Co. Prıvate Ltd , and others .. Petitioners* 
v 


The Special Tahsildar, Land Acquisition, Industrial Estate, near 
Avadı, and others . Respondents. 


Land Acquisition Act (I of 1894), section 6—Peirtioner-company—Leading manufacturers of 
steel furniiure—Purchase by them of land near Ambattur Industrial Estale —Acgusıtıon 
of suck lands by the State for allotment to other industries—If a public purpose—Arircles 
14 and 19 of Constttutoon—If infringed 


The Government, under its policy to develop the industries and industrialıse 
the State, started the Ambattur Estate, by acquiring large tracts of land, developed 
them, constructed factory sheds and allotted such factory sheds and developed 
sites to various applicants who intended starting industries, small, medium or 
large This is no doubt acquisition for a public purpose. But the acquisition of 
the petitioner’s lands for the purpose of allotting them to various applicants to 
start industries, when the petitioner-company itself has purchased the lands for 
developing or expanding their business activities in the South, cannot be called 
acquisition for a public purpose 


The petitioner has purchased about 22 acres for the purpose of expanding its 
industry While the State Government, after acquisition of other lands, for the 
industrial estate, were allotting lands ranging frcm 20 acres to one acre, to say 
that the 22 acres ın the possession of the petitioner-company was far in excess of 
its requirements 1s not understandable 


While the policy of the State would appear to encourage industrialists to start 
industries in this part of the country there 1s no reason why the very same Govern- 
ment should thwart the ambitious plans of reputed manufacturer to start and 
expand its business activitiesin South India Thisisaclear case of dıscrımı- 
nation violative of Articles 14 and 19 of the Constitution. 


The purpose of the present acquisition 1s to wrench the lands belonging to the 
petitioner and allot them as factory space or developed sites to applicants of their 
choice ‘This appears to be not only whimsical but also arbitrary In the absence 
of any priority or principle ın the matter of allotment of factory space or developed 
sites, 1t appears to be a case of discrimination, 1f the peritioner’s lands are taken 
away for the purpose of allottıng them to other applicants similarly placed as the 
petitioner. The petitions wil! have to be allcwed 


Petition praying that in the circumstances stated therein and ın the affidavit 
filed therewith the High Court will be pleased to consider all the contentions raised 
in WP No 1032 of 1964 and revicw its judgment dated gth January, 1967 in WP. 
No 1032 of 1964 presented to the High Court under Article 226 of the Constitution 
of India to issue a writ of certiorari calling for the records and quash the proceedings 
of the 2nd respondent contained in No 4064 of 1962 on page 1634 of the Fort St. 
George Gazette, dated 2gth August, 1962, Memo No 103838/LA 11/64 dated 2oth 
August, 1962 and marked as Exhibit “A ” ın respect of Survey Nos 167, 170, 171,. 
173,174/1-A,174/1-B and the declarationsunder section 6 (1) of the Land Acquisition 
Act contained 1n the Fort St Gazette Gazette dated 18th Septcmber, 1963 (1) On 
page 2197, No 4844 0f 1963 GOR No 1578, Industries, Labour and Co-operation 
dated grd September, 1963 ın respect of Survey No 170, 171 and 173 and (2) on 
page 2198, L 1, No 4845,1963—G O R. No 1580, Industries, Labour and Co-opera- 
tion dated 3rd September, 1963, ın respect of Survey Nos 174/1-A and 174/1-B 
marked as Exhibit “B? and all further proceedings initiated ın pursuance thereof. 
em İİ nn b ŞŞŞŞ 

*CMP No 8419 of 1967 1n 

WP No 1032 of 1964 24th January, 1468. 
35 
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G Vasantha Paz, for Petitioners 
The Government Pleader, for Respondents 
The Court made the following 


OrDEr —This is an application to consider all the contentions raised in W P. 
No 1032 of 1964 and review my judgment dated gth January, 1967 That writ 
petition was filed for the issue of a writ of certiorart to quash the proceedings of the 
second respondent (State of Madras represented by the Secretary to the Government, 
Industries, Labour and Co-operation Department) and the declaration under section 
6 (1)of the Land Acquisition Act on various grounds, viz , that the purpose for which 
the lands were acquired was not a public purpose, that the declaration was invalid 
and illegal inasmuch as the lands were already purchased by the petitioner for an 
industry, that the compulsory requisition of the lands belonging to the petitioner for 
the purpose of converting the same into an industrial estate was not a public purpose 
within Article 31 (2) of the Constitution of India and section 6 (1) of the Land Acqui- 
sition Act, that the reasons given by the second respondent that the extent of lands 
owned by the petitioner was far ın excess of the requirements of the petitioner- 
company constituted an arbitrary deprivation of the petitioner’s property and viola- 
tive of Article 31 (1) and that there was violation of Article 14 and Article 19 of the 
Constitution 


When that writ petition came for final hearing, judgment had been rendered 
by their Lordships of the Supreme Covrt in State of M P v Vishnu Prasad}, that there 
was nothing ın sections 4, 5-A and 6 to suggest that section 4 (1) was a kird of reser- 
voir from which the Government might from time to time draw out land and make 
declaration with respect to ıt successively. In the instant case section 4 (1) notifi- 
cation was on 29th August, 1962, and declaration under section 6 was made from 
tıme to time from 16th February 1963 to 24th July, 1963 The petitioner ‘also 
contended that piecemeal declarations under section 6 of the Act from time to time 
were invalid:. In view of the decision of the Supreme Court: there was no necessity 
then to consider the other contentions raised ın the writ petition and the writ peti- 
tion was allowed. While allowing the writ petition I had observed that ın case 
Government started fresh proceedings for the acquisition of these properties the 
petitioner would be entitled to urge all the other contentions which had not been 
considered in the writ petition As I said the judgment in the writ petition was 
delivered on 9th January, 1967 On 20th January, 1967, the Land Acquisition 
(Amendment and Validation) Ordinance, 1967, was promulgated by the President 
ofIndia. Under section 5 (1) (a) (it) of the Ordinance, notwithstanding any judg- 
ment, decree or order of any Court to the contrary, no acquisition of land made or 
purporting to have been made under the principal Act before the commencement of 
the Ordinance and no action taken or thing done (including any order made, agiee- 
ment entered into or notification published) in connection with such acquisition 
shall be deemed to be invalid or ever to have become invalid merely on the ground 
that one or more declarations have been made under section 6 of the principal Act in 
respect of different parcels of the land covered by the same notification under sub- 
section (1) ofsection 4 of the principal Act in pursuance of one or more reports under 
section 5-A thereof The effect of the Ordinance was to nullıfy the judgment 
rendered in the writ petition It1s under these circumstances, the petitioner-company 
has filed the present application praying that the Court may be pleased to consider 
the other contentions raised ın the writ petition. I have, therefore, to consider 
the other legal ocontentions raised by the petitioner ın the above writ petition. 


It is necessary for me to reiterate the main facts leading to the filing cf the writ 
petitior, in order to have a cogent reading of the present order. The petitioner- 
‘company has been carrying on a manufacturing occupation, trade or business under 
the name and style of Messrs. Godrej and Boyce Manufacturing Company Private 
Jamıted They are the largest manufacturers of steel furniture and fittings in 


a 
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the East The company 1s manufacturing several kinds of steel products like office 
equipment, hospital equipment, <ecurity articles, refrigerators. typewriters and 
several other products The company had ıts factory end housing colony at Vikroli 
on nearly 3,600 acres of land. The company has its works at Lalbaugh, Parel, 
Bombay, on eight acres ofland Due to expanding business and increasing demand 
from the South, the company was on the look out for some land 1n Madras and after 
neatly two years of effort was able to secure about 22 acres of land from various sellers 
in Ambettur near the Railway line to equip itself with a siding as and when the 
warehouses, commercial offices and assembly shop and factory are built Learned 
Counsel for the petitioner represented to me that even pefore purchasing the lands, 
the petitioner-company made not only local enquiries but also enquiries at the 
Governmental level, whether these lands were likely to be acquired by the State 


During this period, the Madras State Government, in respect of their industrial 
policy, made a landmark by developing an Industrial Estate at Ambatiur This 
estate is located ın one of the most important industrial belts ın the City, a fast grow- 
ing complex of small, medium and large industries It 1s also very near to the City 
of Madras Under the scheme conceived ın 1961, the Madras State acquired large 
vracts of land, developed them and plotted them into developed sites and also con- 
structed factory-sheds and allotted them to various applicants who wanted to start 
industries. The fully developed sites are provided with all the facilities required for 
starting an industry, wz , water supply, power supply, drainage, sewage, roads etc. 
Credit must be given to the State of Madras for developing this ındustrial estate ın 
-Ambattur for the manufacture of ancillary parts for major industries and the manu- 
facture of consumer goods The policy of the Government was to industrıalıse the 
whole State and the wisdom of the Government 1s to invite, encourage and stimulate 
the industrialists to venture starting cf manufacture of ancillary parts to major ındus- 
tries and also manufacture of consumer goods. ‘The whole atmosphere was thus 
surcharged with the emotion to industrialise the State and thus change the face of 
industrial economy ın the State It was at that stage, the petitioner-company, which 
is a reputed firm ın the manufacture of steel parts and articles and which has a factory 
in Bombay on about 3,600 acres of land, wanted toexpand their business activities 
in the South and therefore obtained 22 acres of land for that purpose The lands 
purchased by petitioner-company are situate in the northern corner of the industrial 
estate, which 1s yet to be developed in the second phase of the Government’s plans. 
In the first phase of the plan, lands ın the southern part of the Estate have been 
developed, plotted and allotted to various businessmen to start their industries 
Facotry-space has been allotted to various industrialists This ranges from 20 
acres to one acre Government have acquired about 300 acres of land on the 
northern side, and the petitioner’s land ıs ın the extreme corner. It was only after 
collecting information locally and after making discreet enquiries at the govern- 
mental level, the petitionr-company purchased the lands, on the assumption that 

the Government would not acquire those lands. But unfortunately after the lands 
were purchased by the petitioner, Government seem to have changed their mind 
and wanted to develop the industrial estate on the northern side also It was how 
they came upon the petitioner’s lands also so as to have territorial contiguity for 
their estate When the petitioner came to know that the State Government were 
taking steps to acquire the lands it has purchased, the petitiorer approached the 
Government to exempt the lands which ıt has purchased from being acquired, 
İn fact, in one of their letters which 1s dated 18th June, 1962, the company was even 
prepared to give the Government reasonable amount of land that it had purchased 
so as to make a straight line boundary between the company’s lands and the land 
proposed. to be acquired by the Government for the industrial estate,on condition that 
an equivalent amount of land would be given to the petitioner from other place 
adjoining the lands ıt has purchased The Secretary to the Government by his 
letter dated 7th July, 1962, stated that 1t was proposed to exclude about 7 acres of 
petit:oner”s lands from the proposed acquisition of lands for the expansion of the 
industrial estate When the petitioner wanted to know where exactly the 14 acres 
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of lands would be given by Government ın lieu of their taking away of the petitioner’s 
14 acres of lands, the Government finally stated that the extent of lands owned by the 
petitioner and exempted from the proposed acquisition for the industrial estate was 
itself far in excess of the requirements of the comapany, and that therefore the 
request for allotment of an alternative site in lieu of the extent proposed to be acquir- 
ed for the industrial estate could not be complied with. In spite of the fact thet the 
petitioner represented to the Government that they are the largest manufacturers of 
steel furniture and thet they wanted to expand their business activities ın the South 
the Government proceeded with the land acquisition proceedings and issued the 
notification under section 4 (1) which was subsequently followed by section 6 decla- 
ration It was at that stage the petitioner-company rushed to this Court and filed 
the writ petition on the grounds already mentioned by me ın the earlier part of this 
judgment. 


I consider that the most important point for consideration 1s whether there has 
a discrimination or violation of Article 14 and Article 19 of the Constitution in 
this case. 


The policy of the Government is to develop the industries and thus industrialise- 
the State For this purpose, Government started the Ambattur industrial estate. 
Government acquired large tracts of land, developed them, constructed ‘factory 
sheds and allotted such factory-sheds and developed sites to various applicants who 
intended starting industries, small, medium or large This ıs no doubt acquisition 
for a public purpose. But the acquisition of the petitioner’s lands for the purpose 
of allotting them to various applicants to start industries, when the petitioner com- 
pany ıtself has purchased the lands for developing or expanding their business activi- 
ties ın the South, cannot be called acquisition oflands for a public purpose Further, 
the State Government have allotted plots to various industrialists, after acquisi- 
tion, as developed sites ranging from 20 acres to one acre. The petitioner-company 
has purchased about 22 acres for ıts own use for 1ts proposed project to be carried 
out in stages, like building warehouses, assembly shop, commercial house etc This 
was in pursuance of the plan of the company to expand its business activities in 
the South In doing so, the company has come forward to supplement the policy 
of industrial expansion by the State in the State. Under such circumstances, the 
reasoning given by the Secretary to the Government of Madras that the lands owned 
by the petitioner 1s far in excess of 1ts requirements 1s beyond one’s comprehension. 
Government can no doubt use its discretion But discretion means sound discre- 
tion guided by law It must be governed by rule and not by humour [It should 
not be arbitrary, vague or fanciful. In the reasoning of the Government, I see no 
rhyme or reason or logic There 1s absolutely no material on the record, for the 
Government to come to the conclusion that out of the 22 acres of land purchased 
by the petitioner, 7 acres would be sufficient for the petitioner’s use and business 
activities and that the other remaining 14 acres 1s far ın excess of the requirements 
of the company. As I already said, the Government themselves have allotted develop- 
ed sites of more than 20 acres to some of the applicants to start their industries. 
Curiously enough, when the petitioner-company requested the Government for 
exemption of all the lands owned by the company from the proposed acquisition, 
the Government, while expressing their inability to do so have added that ın case the 
petitioner submitted an application for a developed plot in the area, 1t would be 
considered by the Government on merits The petitioner-company has purchased 
plots at Rs. 11,000 per acre According to the offer of the Government, they would 
sell the same plot as developed site at Rs 16,000 per acre This appears rather un- 
reasonable. ‘The statement by the Government that the lands ın the possession of 
the petitioner is far ın excess of its requirements and the further or subsequent state- 
ment that the Government would consider any application of the petitioner for a 
developed site on merits would appear to be selfcontradictory While the policy 
of the Government would appear to encourage industrialists to start industries in 
this part of the country, there 1s no reason why the very same Government should. 
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thwart the ambitious plans of a reputed manufacturer to start and thus expand its 
business activities in South India. This to my mind 1s clear case of discrimination 
violative of Articles 14 and 19 ofthe Constitution The purpose of the present acqui- 
sition 1s to wrench the lands belonging to the petitioner end allot them as factory 
space or developed sites to applicants of their choice. The policy of the Govern- 
‘ment ın securing the petitioner’s lands appears to be not only whimsical but also 
arbitrary. 


Learned Counsel for the State cited the decision of the Surpreme Cowt ın 
Somawanlı v State of Punjab? In that case, the petitioners purchased six acres of 
land for Rs. 4,50,000 for the purpose of establishing a paper-mill Air Conditioning 
‘Corporation, respondent 6 ın the petition, held a licence from the Government of 
India for starting a factory for the manufacture of various ranges of refrigeration 
compressors and ancillary equipment This respondent requested the State of 
‘Punjab for the allotment of an appropriate site for the location of the factory The 
petitioners requested the Government not to acquire theirlands Though assurances 
“were given by the Deputy Commissioner of the District, the Governor of Punjab 
issued a notification under section 4 (1) of the Land Acquisition Act declaring that 
the lands of the petitioners were likely to be needed by Government at public expense 
for a public purpose, namely, for setting up a factory for manufacturing various 
ranges of refrigeration, compressors and ancillory equipment The petitioners 
contended that they had purchased the land bona fide for industrial purposes Their 
‘Lordships of the Supreme Court observed as follows at page 170: 


“ Apart from that ıt is always open to the State to fix priorities amongst public 
utilities of different kinds, bearing in mind the needs of the State, the existing facılı- 
ties and other relevant factors In the State like the Punjab where there 1s a large 
surplus of fruits and diary products there 1s need for preserving it There are 
already ın existence a number of cold storages in the State. The Government, 
would, therefore, be acting reasonably ın giving priority to a factory for manu- 
facturing refrigeration equipment which would be available for replacement ın 
these storages and which would also be available for equipping new cold storages.” 


Accordingly, the Supreme Court upheld the acquisition proceedings in that case. 
But in the instant case, there 1s no such priority and the policy of the Government is 
only to acquire lands, develop them and allot them to various applicants in the Indus- 
trial Estate In the absence of any priority or principle in the matter of allotment 
of factory space or developed sites, 1t appears to be a case of discrimination, if the 
petitioner’s lands are taken away for the purpose of devloping them and allotıng them 
to other applicants similarly placed as the petitioner There 1s also no differentia- 
tion between the petitioner’s industry and other industries which are sought to be 
preferred The Government cannot treat such applicants as a class and discrimi- 
nate the petitioner who 1s also an individual industrialist who has already purchased 
lands with a view to expand his industry in the South There is nothing in the 
record nor 1s there any surrounding circumstances to note that there 1s any reason- 
able classification in the matter of such allotment by the Government of factory 
space or developed sites It 1s worthwhile to remember the words of the Supreme 
Court in Rama Krishna Dalma v. Justice Tendolkar?, 


BR erek ine the presumption of constitutionality cannot be carried to the 
extent of always holding that there must be some undicslosed and unknown 
reasons for subjecting certain individuals or corporations to hostile or discrimi- 
nating legislation ” 


Learned Counsel for the State next contended that ıt is within the power of 
the State to acquire property from A and give 1t to Bon the ground of public purpose 
gnd that the public purpose varies with the times and prevailing conditions in localı- 
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ties especially when it ınvolves the welfare of the public in general, as opposed to 
particular interest of individuals, and he cited the decision of the Supreme Court 
ın Arnold Rodricks v State of Maharashtra! But in that case, their Lordships of the 
Supreme Court had no occasion to discuss Article 14 of the Constitution. Learned 
Counsel for the State further contended that once there ıs the Government declara- 
tion under section 6 that a particular land is needed for a public purpose, the con- 
clusiveness of it is necessarily attached not merely to the land but also to the questicn 
whether the purpose is a public purpose Itis very much ın doubt to say that the 
petitioner’s lands are acquired for a public purpose. The land acquisition proceed- 
ings are sought to be quashed by the petitioner on constitutional grounds such as 
violation of Article 14 and Article 19 Ofcourse, learned Counsel for the petitioner 
has also attributed mala fides to governmental authorities In, this connection, 1t 
is useful to refer to the following message from Maxwell on Interpretation of Statutes. 
(roth Edn ) Page 122 


“ Enactments which confer powers are so construed as to meet all attempts. 
to abuse them, either by exercising them in cases not intended by the statute, 
or by refusing to exercise them when the occasion for their exercise has arren.. 
Though the act done was ostensibly in execution of the statutory power and with- 
ın its letter, ıt would nevertheless be held not to come within the power if done 
otherwise than honestly and ın the spirit of the enactment.” 


In Smith v East Ellore R.D C ?, the owner of a land and dwelling-houre filed an. 
action for declaration that the ccmplusory purchase order was made ın bad faith. 
Lord Reid, though dissented from the majority judgment, has made some obser- 
vations which are relevant for our purpose 


“It seems to me that there were four grounds on which the Courts could give 
relief Furst informality, of procedure, where, for example, some essential step- 
in procedure had been omitted Secondly, ultra vires ın the sense that what was 
authorised by the order went beyond what was authorısed by the Act under which 
it was made ‘Thirdly, misuse of power ın bona fide And, fourthly, misuse of” 
power ın mala fıde.” 


While dealing with misuse of power, Lord Reid quoted the following passage of 
Lord Greene ın Assoceated Provincial Picture Houses Lrd.'v Wednesbury Corporation 3 


“The exercise of such a discretion must be a real exercise of the discretion. Y 
He must exclude from his consideration matters which are irrelevant to the matter 
that he has to consider If he does not obey those rules, he may truly be said, 
and often is said, to be acting ‘unreasonably’... ... Theoretically it 
is true to say oS that, 1fa decision on a competent matter 1s so unreason- 
able that no reasonable authority could ever have come to ıt, then the Courts 
can interfere Ma uae the Qourt is entitled to investigate the action of the 
local authority with a view to seeing whether it has taken into account matters 
which ıt ought not to take into account, or conversely, has refused to take into 
account or neglected to take into account matters which ıt ought to take into 
account Once that question 1s answered ın favour of the local authority, it 
may still be possible to say that the local authority, nevertheless, have come to a. 
conclusion as unreasonable that no reasonable authority could ever have come to 
ıt. In such a case, again, I think the Court can interfere The power of the 
Court to interfere ın each case 1s not that of an appellate authority to override a 
decision ‘of the local authority, but is that of a judicial authority which 1s concern- 
ed and concerned only, to see whether the local authority have contravened 
the law by acting ın excess of the powers which Parliament has confided ın 1t °.” 


Bearing the above principles in mind, if I examine the impugned orders in 
this case, I find that though what has been done by the Government 1s in good faith, 
Loo FF? 


1. AIR. 1966 SC 1788 3 1g. 2 AIER 68 
2 (1956) 1 AER 855 si s 
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still it is bona fade misuse of power, and the decision of the authorities, that the lands 
now in the possession of the petitioner, which are sought to be acquired by Govern- 
ment, are far in excess of the petitioner’s requirements, appears to be so unreason- 
able ın the context of the petitioner’s proposed magnitude of business activities in 
the South that no reasonable authority could have ever come to it. 


For the foregoing reasons, the Cıvıl Miscellaneous Petition is allowed Conse- 
quently, the Writ Petition also will stand allowed. There will be no order as to 
costs. 


VS. Petitions allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT —Mr Justice N. KRISHNASWAMY REDDY 


Ramanuja Naidu and others Petitioners * 


Penal Code (XLV of 1860), section 378—Theft—Defence of taking under a bona 
fide claam—Ruwal purchasers of same property—Lessee in possession—Crops raised by 
lessee—Removal of crops by one purchaser—Bona fide clam to property—Sustarnability. 


The lands in the possession of the lessee was first sold to the petitioners but the 
sale deed was not registered The same land was sold to another by a subsequent 
sale deed which was registered The first sale deed was then registered on the 
application of the petitioners The lessee who was continuing ın possession had 
raised crops The petitioners trespased into the lend, cut and carried away 
the crops The question ıs whether the petitioners would be entitled to a bone 
fide claim of right to the properties 


Held, on the facts that the lessee had raised the crops, that the petitioners were 
fully aware of 1t and that they had not made out a case as to how they were entitled 


to the crops raised by the lessee of the original owner, the bona fide claim of right 
cannot be sustained 


The bona fide claim of right can be asserted between two rival claimants. Tt 
is probable that such a claim can be made by two rival purchasers of property. 
Where there is no such claim put forward but a trespass alleged against the 
lessee who 1s lawfully in possession and the lessee had raised crops thereon, the 


removal of the crops by the petitioner’s purchaser cannot be sustained on the 
basis of the bona fide claim to property 


Petition under sections 435 and 439 of the Code of Criminal Procedure ,1898,, 
praying the High Court to revise the order of the Court of the District Magistrate 
(J ) South Arcot at Cuddalore, dated 2gth November, 1965 and made in C A No. 
190 of 1965 (CG No 1303 of 1965 on the file of the Court of the Sub-Magistrate,, 
Cuddalore). 


K Ramaswamı, for Petitioners. 
The Assistant Public Prosecutor, for State 
The Court made the following 


ORDER —The revision petitioners were accused 1 to 3 and 4 and 8 ın C C. 
No. 1303 of 1965, on the file of the Sub-Magistrate, Cuddalore Accused 1 to 3, 
were convicted under sections 143, 447 read with 114 and 379 read with 114, Indian 
Penal Code, and they were sentenced each to pay a fine of Rs 40, on each count, 
in default to undergo rigorous imprisonment for two weeks on each count. 
Accused 4 and 8 were convicted under sections 143, 447 and 379, Indian Penal 
Code, and each was sentenced to pay a fine of Rs 25 under each count, in default 
to undergo rigorous imprisonment for two weeks on each count, by the Sub- 
Magistrate, Cuddalore. On appeal, the convictions and sentences were confirmed. 
by the District Magistrate, South Arcot 





*CrRC No 488 of 1466, 


CrRP No 481 of 1966 Ist March, 1968, 
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The short point that arises for consideration ın this revision petition 1s whether 
the petitioners, ın the cırcı mstances of this case, would be entitled to a bona fide 
claim of right to the properties in question To appreciate this poirt, it 1s neces- 
sary to note briefly the facts of the case 


One Lakshmi Ammal and her daughter-in-law one Jayalakshshm1, native of 
Tanjore district but residing ın Cuddalore, owned about 13 acres of lands ın Eachan- 
kattukuppam Village, which were leased out to PW 1 Ramanuja Naidu in 1962 
under Exhibit P-1 the lease deed By virtue of Exhibit P-1, PW 1 was in posses- 
sion of the properties as lessee. The owners of the properties executed sale deeds 
in favour of accused-4 and his wife under Exhibits, D-1 and D-2 on goth August, 
1964, for a sum of Rs. 19,800; but they were not registered On Ist September, 
1964, they executed another sale deed in favour of one Kannappan ın respect of 
the same properties covered under Exhibits D-1 and D-2 for a sum of Rs 28,000. 
This sale deed was of course registered Having come to know that the properties 
were sold to Kannappan, accused-4 filed an application to the District Registrar 
for compulsory registration of Exhibits D-1 and D-2 and subsequent to the registra- 
tion of the sale deed ın favour of Kannappan, Exhibits D-1 and D-2 were compul- 
sorily registered In the meanwhile, Kannappan obtained a lease deed under 
Exhibit P-2 dated 1gth September, 1964 from P W. 1, the lessee under the original 
owners PW. 1, even after the sale deed by the owners in favour of Kannappan 
and accused-4 and his wife, continued to be in possession of the properties not 
only as a lessee under Kannappa but also a tenant holding over under the original 
owners At the time of sale ın favovr of Kannappa, there were Ragı crops raised 
by PW 1 in some of the lands and PW 1 harvested the same and after harvest, 
he raised paddy in a portion of the lands and when paddy crops ın ‘the lands were 
ready to be harvested, the revision petitioners unlawfully trespassed into the lands 
on goth December, 1964, threatened P Ws 2 to 4 who were in the lands and with 
help of about goo men they had brought with them, cut and carried away the paddy 
crops from the lands. 


The prosecution examined serveral witnesses to prove that the accused cut and 
removed the paddy crops raised by PW 1. The finding of the lower Courts is 
that even after the rival sale deeds came into existence, PW 1 continued to be in 
_possession of the properties and he raised the crops The learned Counsel for the 
petitioners was unable to challenge the finding of the Courts below that it was P.W. 
ı who was in possession of the properties and raised the crops in question. The 
Courts below further found that the accused cut and removed the crops raised by 
P.W. 1. It was contended on behalf of the revision petitioners in the lower Court 
that even assuming P W. 1 was ın possession of the properties and raised crops, 
the removal of the crops from the properties by the revision petitioners could not be 
said to be a dishonest removal bringing within the mischief of section 379, Indian 
Penal Code, and that they are entitled to claim their right to enter upon the land 
as they had purchased ıt by sale deeds Exhibits D-1 and D-2 and thus, it 1s said, 
that their claim 1s bona fide. The same contention is reitereated before me by the 
learned Counsel for the revision petitioners. I am unable to agree with this con- 
tention. It has been found by the lower Courts as already pointed out, that P W. 1 
as a lessee continued to be in possession of the properties and he raised the crops 
which was subsequently harvested and removed by the revision petitioners. ‘The 
bona fide claim of right can be asserted between two rival claimants tis probable 
that such a claim by the revision petitioners might be justified as against Kannappan 
“who also claimed the property by virtue of a sale deed But it is not the case that 
there was dispute between these two rival claimants. The trespass alleged was 
against the possession of PW 1 If there were no crops on the land and the crops 
were not raised by P W. 1 and ifthe land was lying vacant and in those circumstances, 
one of the rival parties had entered on the property to take possession by virtue of 
‘the sale deeds ın their favour, there will be a justification for the party who enters 
upon the land to assert a bona fide claim The learned Counsel for the petitioners 
relied upon the following decisions: 
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t: 
In Chand: Kumar Das Karmaıkar v. Abanidhar Roy!, the Supreme Court * Kas 
observed thus : 


“ A claim of right in good faith, if reasonable, saves the act of taking from being 
theft and where such a plea 1s raised by the accused, ıt 1s mainly a question of fact 
whether such belief exists or not.” 


In that casé, two rival claimants were ın the picture whereas, ıt is not so in 
this case, as already pointed out by me 


In S$ S$ Appudov B Lakshmınarayana?, the Supreme Court held as follows in 
relation to the facts of that case: 


“ Where a bona fide claim of right exists, 1t can be a good defence to a prosecu- 
tion for theft The act does not amount to theft, unless there be not only no 
legal right but no appearance or colour of a legal right ” 


In that case also, the assertion of bona fide claim was against the rival claimant 
The same principle was reiterated by the Supreme Court in Chand: Kumar v 
Abanidhar Roy. 


In Narasayya v State3, Ramaswamı, J , held in the circumstances of that case 
that there must be something more than a mere assertion or an untested and un- 
corroborated statement from the dock ın order to make out the claim of a bona fide 
right, and that the Court must find that the plea ıs not a mere pretence to cover 
an otherwise unjustifiable act. 


In that case also, the dispute was between two rival claimants I am. of the 
view that the decisions relied upon by the learned Counsel would not help him in 
relation to the facts of this case. The observations made in Abdul v Emperor, 
by Fazlı Alı, J , as he then was, are worthwhile to note to appreciate the position 
in respect of the facts of this case. It ıs observed as follows — 


“It must, however, be remembered that the claim put forward by the accused 
must be an honest one and ıt will be of no avail to him as a defence if it 1s found 
to be a mere colourable pretence to obtain and keep possession of the property. 
The decision on this point will depend in each case on the circumstances of that 
particular case, but 1t may be safely laid down as a general proposition that in 
cases where the alleged theft consists ın the removal of crops grown on land, the 
most vital question to be investigated 1s as to which of the parties had grown the 
crops and a decision on this point, will in the majority of cases enable the Court 
to come to a definite conclusion as to whether the claim of the accused 1s made 
in good faith or is mere pretence, but 1t cannot be laid down as a universal rule 
that in every case where A removes crops grown by B, A necessarily commits 
an offence under section 379, Penal Code ” 


I respectfully agree with the above observations As already pointed out by 
me, in this case it was P.W. 1 who raised the crops and the revision petitioners were 
fully aware of ıt The revision petitioners had not made out a case as to how 
they were entitled to the crops raised by P.W. 1. On the other hand, their plea was 
that they raised the crops, which was negatived by the Courts below 

In the result, the revision petition is dismissed. 


VS. Revision Petition dısmıssed. 





ee a l 
1 (1964) MLJ (Orl)a38 (1964)1ıSGJ (1962)2 MLJ (SC) 109. (1962)2SCJ 469. 
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IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
PRESENT ‘—Mr. Justice A ALAGIRISWAMI. 


M. Rajangam Ayyar .. Appellant®™ 
v. 
Natesa Chettiar es Respondent. 


Civil Procedure Code (Y of 1908), Order 20, rule 12—~Surt for partition, separate possession 
and mesne profits—Preliminary decree providing for ascertainment of mesne profits— 
Final decree not providing for mesne profits— Whether ıt ıs open to Court to ascertain 


mesne profits and pass another final decree. 


It 1s well settled that there can be more than one preliminary decree and more 
than one final decree Unless the plaintiffs’ prayer for mesne profits had been 
specifically considered and refused, ıt was open to the Court to entertain a subse- 
quent application for mesne profits, after the passing of the preliminary decree 
and before the passing of the final decree Where the preliminary decree provides 
for mesne profits and the final decree does not provide for mesne profits, 1twould be 
open to the Court to pass another final decree after ascertainment of mesne profits. 
A suit cannot be said to have been finally disposed of until all the prayers ın the 
plaint have either been granted or specifically refused. The preliminary decree 
having provided for ascertainment of mense profits and the final decree not having 
provided for mesne profits, itis open to the Court to ascertain it and pass 


another final decree. 


It cannot be said that because the final decree already passed does not provide 
for mesne profits, 1t should be deemed to have been refused 


ainst the Decree of the Court of the Subordinate Judge, Kumba- 


Appeal ag: 
konam, preferred against the Decree of the District Munsif Court, Valangiman, ın 
<a 


I.A. No. 1171 of 1961 in O.S No. 35 of 1953- 
V. Krishnan and P. Veerardghavan, for Appellant. 


N. R. Govindacharr, for Respondent. 
The Court delivered the following 


UDGMENT —This Second Appeal is against the judgment on appeal of the 
learned Sub-Judge of Kumbakonam ın A.S. No. 69 of 1962 againstthe order of the 
District Munsif, Valangiman at Kumbakonam in IA. No 1171 of 1961 ın OS. 
No 35 of 1953. The plaintıfın O S.No 35 of 1953 1s the appellant OS No 35 
of 1953 was a suit for partition and possession of the plaintıff”s share of the surt pro- 

erties Along with the prayer for partition and possession of his share, the plain- 
tiff also prayed for mesne profits. The preliminary decree provided not merely for 
partition and possession of the plaintrff’s share but also for the ascertainment of 
mesne profits and ıt being provided for in the final decree. It appears that while 
the petition for passing the final decree was pending, the appellant filed an applı- 
cation for ascertainment of mesne profits. The application was returned a number 
of tımes by the Court raising the question as to how a petition for ascertainment of 
mesne profits could be filed before the final decree for alloting the plaintiff’s share had 
been passed. Though this does not appear either in the judgment of the trial Court 
or in the judgment of the appellate Court, I have been shown a certified copy of 
the order ın the earlier application filed by the appellant But unfortunately, the 
appellant did not represent the earlier petition but filed a petition out of which the 
present appeal arises for ascertainment ofmesne profits, The trial Court held that 
the mesne profits could be ascertained The appellate Court took the view that the 
mesne profits not having been ascertained and provided for in the final decree 1t is. 
not possible to do so in this application The lower appellate Court relied upon two 


* S.A, No. 533 of 1963. 26th July, 1967. 
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decisions, one reported ın Basavayya v Guruvayyd?, and another ın Arunachala Mudalı v. 
Maragathammal? It appears to me that neither of these decisions are ın point In 
the first decısion what the Full Bench decıded was that ın a suit for partıtıon even 
though there ıs no prayer in the plaınt as regards the claım for mesne profits, it 1s 
stıll open to the Court to hold an enguıry regardıng mense profits durıng the pen- 
dency of the suit, that ıs, before a final decree 1s passed That was a case like the 
present one which falls under Order 20, rule 18 We are not concerned, however, 
in the present case with the question of the plaintiff not having prayed for mesne 
profits in the plaint but coming later with an application for ascertainment of mesne 
profits We are concerned with a case where the preliminary decree itself has 
provided for ascertainment of mesne profits The decision in Arunachala Mudah v. 
M aragathammal®, was ın a case which fell under Order 20, rule 12, Crvil Procedure 
Code, and what this Court decided there was that ın such a case where there was no 
prayer in the plaint for mesne profits it was not open to the plaintiff subsequently to 
ask for ascertainment of mesne profits and for that purpose the preliminary decree 
being reopened and mesne profits being provided for Itis well-settled that there 
can be more than one preliminary and more than one final decree It was observed 
by a Bench of this Court ın the decision ın Kası v Ramanatha Chettiar ?, as follows : 


“~~ « Tfit be a misnomer to call a decree ‘ final? and to say that it could be followed 
by another final decree ın the suit, it 1s a misnomer sanctioned by the Legislature, 
for the provision that a decree ‘may be partly preliminary’ and partly “final ? 
implies that further proceedings have to be taken to be followed by another final 
decree completely disposing of the sutt No doubt ordinarily there would be one 
preliminary decree follcwed by one final decree in suits of the kind mentioned 
ın Order 20, rules 12 to 18. . ... . but no inference, can, in our opinion, be 
drawn from the general language used that the Code does not contemplate, and 
the Court has in consequence no power, even ın special cases involving a multi- 
plicity of claims or other complication to pass more than one preliminary decree 
or one final decree.” 


As was held ın the Full Bench -iecision above referred to, unless the plaintiff’s 
prayer for mesne profits had been specifically considered and refused, ıt was 
open to the Court to entertain a subsequent application for mesne profits, after 
passing of the preliminary decree and before the passing of the final decree. I 
should say that ın this case where the preluminary decree provides for ascertainment 
of mesne profits and the final decree does not provide for mesne profits, 1t would be 
open to this Court to pass another final decree after ascertainment of mesne profits. 
A suit can not be said to have been finally disposed of until all the prayers ın the 
plaint have either been granted or specifically refused In the present case the preli- 
minary decree having provided for ascertainment of mesne profits and (the final 
decree) not having provided for mesne profits, 1t is open to the Court to ascertain 
it and pass another final decree. There 1s nothing to prevent such a course being 
adopted by the Court. I cannot accept the argument on behalf of the respondent 
that because the final decree already passed does not provide for mesne profits should 
be deemed to have been refused The matter was never under consideration at 
the stage of the earlier final decree The view of the lower appellate Court is 
therefore wrong and the order of the trial Court will be restored. The respondent 
will pay the appellant’s costs * Leave granted. 


SV). À Second appeal allowed > 
Leave granted. 


1. (1951) 2MLJ 176 ILR (1952) Mad. 2 (1954)2MLJ 696 
173. 3. (1947) 2 M.L J. 523, 526 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —MR. Justice K. SRINIVASAN AND MR Justice R SaDasıvam. 


Mınor Sıvaraman and others .. Appellants? 
v 


P. M Shanmughasundara Mudaliar and others Respondents. 


Cıvıl Procedure Code (V of 1908), Order 21, rule 103-—Obsiruction to the execution of 
the order of evıctıon—Applıcatıon for removal—Summary dısmıssal— Failure to file the sut 
within a year under Order 21, rule 103—Surt for recovery of damages for use and occupa- 
tron of sut house—Relrance on—Suit, 1f marntainable—Recetals ın the settlement deed— 
Properties covered by ut—If self-acgwred properties of the settlor. 


The plaintiffs ın the present case filed an eviction petition against one P, treating 
‘him as a tenant ın one of the suit properties and gotan ex parte order for eviction. 
‘They were obstructed by defendants 2 and 3, when they attempted to take delivery 
of the house ın execution of the order of eviction, and their application for removal 
of obstruction and delivery was dismissed The plaintiffs did not file a suit within 
one year as required under Order 21, rule 103, Civil Procedure Code They, 
however, relied on the fact that the present suit was pending at the tıme when the 
summary order ın the eviction proceeding was passed The present suit 1s not 
for a declaration of title and possession of the surt properties, but only for damages 
for use and occupation for the period 3rd September, 1956 to grd September, 1959. 


Is the suit maintainable ? 


Held, that the terms of Order 21, rule 103, Civil Procedure Code, are quite clear 
that the summary order is conclusive subject to the result ofa suit filed within a year. 
There is nothing ın this rule to show that it requires an unsuccessful party only to 
establish his right within a year. It only requires that the unsuccessful party should 
file a suit within a year to establish the right claimed It would be adding to the 
rule to state that the summary order would be conclusive subject to result of a 
pending suit, 1f a decision of a competent Court ın a pending suit 1s obtained 
within one year. Order 21, rule 103 does not at all refer to the necessity of 
obtaining a decree of a Court within one year, as what all ıt requires 1s the filing 
of a suit within one year Hence, the fact that the plaintiffs had obtained a 
decision ın their favour ın the lower Court in a suit which was pending at the tıme 
‘when the summary order was passed, cannot affect the applicability of principle 
contained ın Order 21, rule 103 The summary orders have become conclusive 
by reason oft x failure on the part of the plaintiffs and their predecessor-ın-tıtle to 
file appropri..tc suits within one year. 


Held, also that, itis not possible to find solely on the strength of the statement in 
the settlement deed that the properties covered by it are the self-acquired properties 
of the settlor. But there are several other circumstances in this case which support 
the recitals in the deed of settlement that the properties covered by ıt were self- 
acquired properties. 


Under the deed, the settlor has given absolute interest in the properties covered 
byıttoK Itis true, one of the terms of the settlement deed is that, K should 
maintain the settlor during his lifetime. But there is no power of revocation in 
the deed. Whatever cause of action the settlor might have to recover 
maintenance from K, he had no right to cancel the settlement deed. 


Appeals and Memorandum of Objections against the decrees of the Court of 
the Subordinate Judge of Erode, dated rst April, 1961 in Original Suit No. 27 of 
i960 (OP No. 46 of 1959). 





* Appeal Nos 244 of 1961 and 572 of 1962 
and Memorandum of Cross-objections ın 


AS. No 244 of 1961. goth August, 1967. 


IT] MINOR SIVARAMAN v. SHANMUGİASUNDARA MUDALIAR (Sadasivam, J.). 288 
R. Gopalaswam: Ayyanga and M Srınıyasan, for Appellants 
T, R Srimvasan and T Shanmugham, for Respondents. 


The Judgment of the Court was delivered by 


Sadasıvam, F —The surt properties consisting of two houses bearing door Nos. 4 
and 5, South Hanumantharayar Koil Street, Erode, were purchased by one 
Karuppuswamı Mudaliar, who died ın 19444 The said Karuppuswami Mudalıar 
had two sons, Sivaraman and Samiappa Sivaraman predeceased Karuppuswam i 
in 1939 leaving his widow Karuppayee and three sons, Palanıappa, Shanmugham 
and Vyapurı - The other son Samuappa, the first defendant ın the suit, married 
Kaveriammal as his first wife and through her he had a daughter Perianayaki ahas 
Gnanambal, who is the second plaintıffın the suit, the first plaintiff being the husband 
of the said second plaintiff. Dhanalakshmi, the third defendant, ıs the 
second wife of Samiappa and the second defendant Sivaraman is the minor son of 
Samıappa through Dhanalakshmı Karuppuswami Mudaliar executed a settlement 
deed Exhibit A-2 dated 4th February, 1940 ın favour of Kaveriammal in respect of 
the suit properties and two other properties describing them as hisself-acquired pro- 
perties He has mentioned ın the settlement deed thatas his son Samiappa was ill- 
treating him and not maintaining him, he had executed the settlement deed giving 
the suit properties and other properties absolutely toK- _..émmal, but subject to the 
condition that she should maintain him during Kk. até-tzme But even on 6th Sep- 
tember, 1940 Karuppuswami executed the cancellation deed, a registration copy of 
which has been marked as ExhibitB-2, on the ground that he was not maintained pro- 
perly and that he desired to have the earlier settlement deed Exhibit A-2 revoked. 
Kaveriammal who had conveyed the properties under Exhibit B-3 dated 17th 
June, 1940 ın favour of her maternal uncle Marimuthu Mudaliar got back the 
properties under the settlement deed Exhibit B-5 on 26th May, 1943 On 27th 
February, 1956, she executed a settlement deed Exhibit A-1 in favour of the plain- 
tiffs, namely, her son-in-law and daughter. Itis onthe strength of this settlement 
deed the plaintiffs have filed the suit to recover Rs 10,800 as damages for use and 
occupation for three years from grd September, 1956 to 3rd September, 1959, from 
the defendants. The plaintiffs did not sue for possession of the two houses on the 
ground that they had filed RCOP No. 116 of 1958 on the file of the District 
Munsif’s Court, Erode, against the tenant for possession 


The contention of the defendant is that the suit properties were not the separate 
properties of Karuppuswami Mudaliar, but were his joint family properties, that 
Karuppuswami Mudaliar had no right to execute the settlement deed ın favour of 
Kaveriammal, that there was a partition between Samiappa and his nephews, 
that as Samıappa was not mentally sound the suit properties were managed by the 
third defendant on behalf of her husband and her son Sivaraman by letting out to 
tenants and that the eviction proceedings taken by the plaintiffs against one Perianna 
Goundan as though he was a tenant are not valid Even Kaveriammal had filed 
petitions for eviction in respect of houses bearing door Nos 4, and 5, South 
Hanumantharayar Koil Street, Erode. Her eviction petition in respect of the 
house bearing door No. 5 was dismissed ın H.R C No 179 of 1949 on 8th April, 1950 
on the ground that she had no title tothe property. Her petition for e iction in 
respect of the house bearing door No 4 ended in her favour in H.R C No 10 of 1949. 
But her application for delivery in pursuance of th eviction order was not successful 
as she was obstructed by the third defendant and the petition filed by her for remova! 
of obstruction and delivery was dismissed. ‘The plaintiffs themselves filed R C O P. 
No. 116 of 1958 against one Perianna Goundan treating him as a tenant in respect 
of premises No. 5, South Hanumantharayar Koll Street, Erode, and obtained an 
ex parte order of eviction and attempted to take delivery through Court, but they 
were obstructed by defendants 2 and 3 The petition filed by the plaintiffs for remo- 
val of obstruction and delivery was dismissed. The contention of the defendant is 
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that the suit 1s not maintainable, not having been filed within the period of limita- 
tion specified in respect of orders made in execution proceedings. 


The learned Subordinate Judge overruled the contentions of the defendants and 
decreed the suit for damages at the rate of Rs 97 per month Defendants 2 and 3 
have preferred Appeal No. 244 of 1961, and the first defendant has filed Appeal 
No. 572 of 1962 against the decree passed againstthem and the plaintiffs have filed a 
memorandum of cross-objections ın Appeal No. 244 of 1961 clarming that the trial 
Court ought to have decreed Rs 200 per month as damages for use and occupation. 


Sri M S Venkatarama Iyer, appearing for defendants 2 and 3 urged three 
points before us, namely, that the suit properties are joint family properties of 
Karuppuswami Mudalıar and his sons, that even if Karuppuswami Mudaliar was 
absolutely entitled to the suit properties, the settlement deed Exhibit A-2 has 
been validly revoked by Karuppuswamifor non-fulfilment of the condition subsequent 
in the document that the suit 1s not maintainable inasmuch as Kaveriammal and 
the plaintiffs have not filed suits within one year to set aside the summary orders 
made under Order 21, rule g9, Civil Procedure Code, as required under Order 21, 
rule 103, Cıvıl Procedure Code SriM S Venkatarama Iyer also wanted to argue 
that the defendants had acquired title to the suit properties by adverse possession, 


but he was unable to point out any plea ın the pleadings, or any issue, to justify his 
raising such an argument. 


Sr1 MS Venkatarama Iyer appearing for defendants 2 and 3 referred to para- 
graph 12 of the judgment of the learned Subordinate Judge ın which ıt is stated that 
she learned Advocate for the plaintiffs placed sole reliance on the recitals in the 
tettlement deed Exhibit A-2 that the suit properties are the self-acquired properties 
of Karuppuswamı Mudalıar and criticised the finding of the Subordinate Judge that 
he was inclined to agree with the contention as there was no reason Why Karuppu- 
swam Mudalıar should introduce false recitals in a document executed twenty years 
prior to the case He urged, on the strength of the decision in Ramratı Kuer v 
Dwarika Prasad‘, that the statement in Exhibit A-2 1s not admissible, and in any case, 
no value should be attached to it. In the said case, there was a recital in the gift 
deed of 1953 that the donor got the properties from her husband It 1s not stated 
in that decision that the statement is inadmissible ın evidence Such statements are 
admussible under section 13 of the Evidence Act, though the valve to be attached to 
the statement would depend upon the facts and circumstances of each case. But 
the statement in the gift deed was held to be of no value in the above case as the 
donor, who was not alive at the time of the litigation, had made a statement several 
years earlier in 1925 that her husband predeceased her father-in-law, and that this 
earlier statement of 1925 was admissible under section 32 (3) of the Indian Evidence 


Act and ıt was entitled to great weight as ıt was made at a time when there was no 
trouble whatsoever in the family 


Itis true that the statement of Karuppuswam1 in Exhibit A-2 that the properties 
covered by ıt are his self-acquired properties is a self-serving statement and ıt ıs not 
possible to find solely on the strength of this statement that the properties covered by 
ıt were his self-acquired properties But there areseveral other circumstances in this 
case which have been referred to by the learned Subordinate Judge in other portions 
of his judgment and they clearly support the recitals in Exhibit A-2. Though 
Karuppuswamı executed Exhibit A-2 ın 1940, the first defendant did not protest or 
take any action in respect of the same. Kaveriammal filed OS No. 120 of 1945, on 
the file of the District Munsiff’s Court, Erode, against her husband Samiappa and 
Karuppayee, the brothers widow of Samıappa. Samiappa was insane at that time 
and he was represented by his brother’s son Palaniappain that suit Karuppayee 
was given up ın that suit and Kaveriammal got an ex parte decree against her hus- 
band for Rs. 2,000, being the value of the house covered by the settlement deed 
Exhibit A-2 which was demolished and removed by her husband and Karuppayee. 





1 (1967)2SCJ.789 (1967) 18.C.R 153. ATR. 1967 SC 1134 at 1140 
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Thus, on the strength. of the settlement deed, Kaveriammal got a decree against her 
husband, as evidenced by Exhibit A-4. In execution of the decree, she attached 
certain amount in the Erode Urban Bank on the ground that the amount belonged 
to her husband But the brother’s sons of her husband filed a claim on the ground 
that in a partition between them and the first defendantherein, evidenced by a regis- 
tered document dated 16th May, 1946, the amount fell to their share. But ıt is 
clear from the order Exhibit A-5 that the partition deed was brought about two 
months after the decree only with the intention to defraud the decree-holder 
Kaveriammal, and at any rate, to delay the execution and realisation of the decree, 
and the claim was dismissed If really the properties covered by Exhibit A-2 were 
joint family properties of Karuppuswam1, 1t is unlikely that the brother’s sons of the 
first defendant would have kept quiet Subsequently, Kaveriammal filed OS 

No. 20 of 1947, on the file of the District Munsif’s Court, Erode, against her husband 
Samiappa, her husband’s brother’s son Palaniappa and Karuppayee It is true she 
exonerated Palaniappa and Karuppayee. But she got a decree against her husband 
Samıappa for arrears of rent ın respect of the houses covered by Exhibit A-2 The 
contention of defendants 2 and 3 that Samiappa was insane and was not represented 
by any guardian inOS No 20 of 1947 has been rightly rejected by the learned 
Subordinate Judge. There is nothing to show that Samiappa continued to be 
insane when the suit OS No 20 of 1947 was instituted on the file of the District 
Munsif’s Court, Erode, though he was no doubt, treated as insane at the time of 
the earlier suit In fact, according to defendants 2 and 3, there was a registered 
partition deed dated 16th May, 1946 between Samiappa and his brother’s sons. 
It should be noted that the said registered partition was subsequent to the earlier 
suit OS No. 120 of 1945, on the file of the District Munsiff’s Court, Erode, and 
prior to OS No 20 of 1947, on the file of the same Court Apart from these 
proceedings, there ıs one other strong circumstance, which clearly supports the 
case of the plaintiff’s. Samıappa was arrested and sent to civil jail in execution of 
the decree obtained by his first wife, Kaveriammal But his second wife Dhana- 
lakshmı Ammal, her brothers and her father joined together and told Samiappa 
that they would not give a single pie to Kaveriammal and that he might go to jail. 
The grievance of Samiappa was that his second wife Dhanalakshmı Ammal did 
not help him, though she was in possession of his properties and the 
properties covered by the settlement deed Samiappa filed a counter, 
Exhibit A-11, in the claim petition by his second wife Dhanalakshmi Ammal 
mentioning the above facts and admitting that he had to pay the arrears of rent in 
respect of the house properties covered by the settlement deed executed by his 
father ın 1940 to his first wife Kaveriammal. It should be noted that the third 
defendant Dhanalakshmi Ammal claims to be in possession of the suit properties 
only on behalf of her husband Samıappa Hence ın the face of the admission of 
Samiappa in Exhibit A-11, the third defendant cannot claim the suit properties 
on his behalf It is true that it 1s open to the second defendant as the grandson of 
Karuppuswami Mudaliar to put forward a claim that the suit properties are joint 
family properties But the suit properties were really purchased by Karuppuswami. 
Mr. M S. Venkatarama Iyer urged that the suit properties were purchased from 
out of the income of the Press run in the name of Sivaraman. The mere fact that 
Karuppuswamı conducted a Press in the name of his eldest don Sivaraman would 
not make the Press a joint family property In fact, the evidence of Dhanalakshmi 
Ammal ıs that the Press belonged to Karuppuswami. Thus the above facts clearly 
justify the conclusion of the learned Subordinate Judge that the suit properties 
are the self-acquired properties of Karuppuswemi and that he was competent to 
execute the settlement deed Exhibit A-2 


There is no substance in the contention that the settlement deed Exhibit A-2 
was executed by Karuppuswami in favour of Kaveriammal on condition that she 
should maintain him and hence Karuppuswami was entitled to revoke the settlement 
deed on the failure of Kaveriammal to maintain him. Under Exhibit A-2 Karuppu- 
swami Mudaliar has given absolute interest in the properties covered by it to Kaveri- 
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ammal, It is true one of the terms of the settlement deed is that Kaverizmmal 
should maintain Karuppuswami during his lifetime But there is no power of 
revocation in the settlement deed Exhibit A-2 Whatever cause of action Karuppu- 
swamı might have had to recover maintenance from Kaveriammal, he had no 
right to cancel the settlement deed Exhibit A-2. Hence the revocation of the 
settlement deed by Karuppuswami is invalid 


The third and last contention urged by Srı M S Venkatarama Iyer is a sub- 
stantial one and, in our opinion, it has to be accepted Under Order 21, rule 103, 
Cıvıl Procedure Code : 


ki 


“ Any party not being a judgment-debtor against whom an order 1s made under 
- rule 98, rule 99 or rule 101 may institute a suit to establish the right which he 
claims to the present possession of the property, but, subject to the result of such 
suit (1f any), the order shall be conclusive ” 


Kaveriammal did not file a suit within one year after the order Exhibit B-80 when 
her application to remove the obstruction caused by the third defendant, Dhana- 
lakshmi Ammal, and deliver the house bearing door No 4, South Hanumantha- 
rayar Koul Street, Erode, in pursuance of the order in H R C. No 10 of 1949 on. 
the file of the District Munsif’s Court, Erode, was dismissed. Instead of taking 
steps to vacate the order, Kaverlammal merely settled the properties ın favour of 
her daughter and son-in-law Even the plaintiffs (who claim under Kaver1ammal) 
filed an eviction petition against one Perianna Goundan treating him as a tenant 
in the premises No. 5, South Hanumantharayar Koil Street, Erode, and got an 
ex parte order for eviction in R.COP No 116 ef 1958, on the file of the District 
Munsıfs Court, Erode, they were obstructed by defendants 2 and 3, when they 
attempted to take delivery of the house in execution of the order of eviction, and 
their application for removal of obstruction and delivery was dismissed The 
plaintiffs did not file a suit within one year as required under Order 21, rule 103, 
Civil Procedure Code. They, however, relied on the fact that the present suit was 
pending at the time when the order Exhibit B-78 was passed 


In Seethamma v Kotaredd:1, a Full Bench of this High Court has held that the 
provisions of @rder 21, rule 63, Civil Procedure Code, are mandatory and the 
decision in a claim petition is final unless the party aggrieved takes the course indi- 
cated in the rule by instituting a suit to supersede ıt within a year It has been 
further held that the specific provisions of Order 21, rule 63 override the more 
general principle enunciated in section 11, Civil Procedure Code. In that case, 
the decree-holder in OS No 527 of 1930, on the file of the District Munsif’s Court, 
Ellore, attached certain properties and brought them to sale. But the mother of 
the judgment-debtor preferred a claim in respect of some of the properties on the 
ground that she had obtained a maintenance decree with a charge over those pro- 
perties. But even four days prior to the claim petition filed by the mother of the 
judgment-debtor, the decree-holder filed O S. No. 231 of 1936, on the file of the 
District Munsif’s Court, Ellore, representing the general body of creditors for a 
declaration that the charge decree obtained by the mother of the judgment-debtor 
was collusive and not binding on the creditors and that the property already pur- 
chased was not liable for her maintenance The claim petition was dismissed on 
the representation of the decree-holder that he had already filed the Original Suit 
No. 231 of 1936, on the file of the District Munsif’s Court, Ellore The 
mother of the judgment-debtor succeeded in establishing the validity of her charge 
decree when O.S No. 231 of 1936 went up to the High Court But when she filed 
an execution application for enforcing the maintenance decree, the auction-purcha- 
sers filed O.S No. 91 of 1943 for a declaration that she cannot execute her decree 
as she had not filed a suit within one year for setting aside the order dismissing her 
dlaim, and this contention was accepted by the Full Bench 
pa ee O 

1. (1949)1 MLJ 593 :1.L.R (1950) Mad 101 (FB). 
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In Kaleswa Mills Lid v Govındaswamı!, the decision ın Akkammal v. Komara- 
swamy Chetty, affirmed later ın the above Full Bench was followed and it was held 
that the claim in that suit was barred as against the obstructors by reason of the 
provisions of Order 21, rule 103, Civil Procedvre Code. It was pointed out in 
t his decision that though the Division Bench casein Akkammal v. Komaraswamy Chetty? 
dealt with the effect of Order 21, rule 63, Civil Procedure Code, on principle ,what 
was laid down in that Bench decision would also govern the case under considera- 
tion as the procedure indicated by the Code 1s the same, and Order 21, rule 103, 
Civil Procedure Code, corresponds to Order 21, rule 63, Cıvıl Procedure Code 


Two earlier sirgle Judge’s decisions of this Court, taking a contrary view, were 
not referred to, or discussed, ın the Full Bench decision In Palanıappa v. Rama- 
swamı3, Venkataramana Rao, J , has held that the institution of a suit under Order 
21, rule 103, Civil Procedure Code, 1s not the only remedy against the order under 
Order 21, rule 98, Civil Procedure Code, and that the rule only contemplates the 
establishment of a right to the property to supersede the order. He has held that 
if such a right ıs established within a year, the order must be held to have been 
superseded and that ıt 1s not necessary to institute a suit within one year. He 
observed that the policy underlying Order 21, rale 103, Cıvıl Procedure Code, is 
to have a speedy settlement of the questions of title raised on execution sales and 
that what makes the order conclusive under Order 21, rule 103 is not the failure 
to institute a suit, but the failure to have the right established In Umanath v. 
Pedru Souza*, Govindarajachari, J , has relied on the above decision of Venkata- 
ramana Rao, J , and held that where a suit or an appeal already filed by the clai- 
mant 1s pending at the time when an order under Order 21, rule 98, Civil Procedure 
Code, dismissing his claim 1s made, it 1s not obligatory on his part to file another 
suit under Order 21, rule 103, Cıvıl Procedure Code, within one year of the order 
under Order er, rule 98, Cıvıl Procedure Code, and that in such a case, the order 
is subject to the decision in the suit or appeal pending at the time. But these 
decisions should be deemed to have been overruled by the Full Bench decision, 
which has considered the principles governing the question There 1s nothing in. 
Order 21, rule 103, Cıvıl Procedure Code, to show that it requires an unsuccessful 
party only to establish his right within a year It only requires that the unsuccess- 
ful party should file a suit within a year to establish the right claimed 


Sri T R. Srinivasan, appearing for the plaintiff’s, brought to our notice the 
decision ın Gopiram v Sewantlal®, which relied on the above decisions in Palanıappa v. 
Ramaswamı?, and Umanath v. Pedru Souza*, and distinguished the decision in Abdul 
Rakim Rowther v Swaminatha Odayar®, which followed the Full Bench decision in 
Seethamma v Kotaredd:”, and held that a suit te set aside a summary order under 
Order 21, rule 103, Civil Procedure Code, was maintainablein spite of the fact that. 
there was a pending suit for the same relief when the summary order was passed. 
It has been held in the above Calcutta decision that 1f a competent Court gives a 
decision in a pending suit within a year of the passing of the summary order, the 
decision must be accepted as valid because the time limit for challenging the sum- 
mary order has not yet run out and the party ın whose favour the order rs made in 
the summary proceeding cannot get any advantage of ıt, the summary order not 
having attained finality Having regard to the Full Bench decisien, the above 
Calcutta decision cannot be accepted Further, the reasons given in the Calcutta 
decision to distinguish the decision in Abdul Rakim Rowther v. Swaminatha Odayar® 
are hardly convincing and several anomalies would arise if the principle of that 
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decision is followed The terms of Order 21, role 103, Civil Procedure Code, are 
quite clear that the summary order 1s conclusive subject to the result of a suit filed 
within a year. It would be adding to the rule to state that the summary order 
“would be conclusive subject to the result of a pending surt, ifa decision cf a competent 
-Court in a pending suit 1s obtained within one year Order 21, rule 103, does not 
at all refer to the necessity of obtaining a decree of a Court within one year, as what 
all ıt requires 15 the filing of a suit within one year It wes held in the Calcutta 
decision that the summary order was superseded by the decree passed by the trial 
‘Court in a pending suit within a year But ıt does notstate as to what would happen 
if the decree of the trial Court ıs taken up in appeal, or second appeal, and if the 
summary order ıs relied on by the other party, asın the case before us, and ın other 
cases ın which the principle of the Full Bench decision had been applied The 
-Calcutta decision would lead to the anomalous result that a party who gets a decree 
ın a pending suit within 365 days ın an ordinary year and 366 days in a leap year 
could rely on that decision to supersede the summary order, but he would fail if 
he obtains such a decree even one day late through no fault on his part Itisa 
well known principle that an act of Court shall prejvdıce no man, based on the 
‘maxim actus curiae nemnem gravabit Hence, a person who has obtained a 
decision in a pending suit even after one year can legitimately contend that the 
delay in obtaining the decision was due to no fault on his part, but due to the delay 
on the part of the Court in making the decision ard hence the decision ın the pending 
suit, though made after an year of the summary order, would supersede the summary 
order We are, therefore, unable to accept the principle of the Calcutta decision 
following the decisions of single Judges of this Court, which are contrary to the Full 
Bench decision, which affirmed the earlier Bench decision ın Akkammal v Komaraswamy 
Chettiar’, Hence the fact that the plaintiffs had obtained a decision ın their favour 
in the lower Court ın a suit which was pending at the tıme when the summary 
order was passed, cannot affect the applicability of the principle of the Full Bench 
decision to the facts ofthıs case The orders, B-78 and B-80, have become conclusive 
by reason of the failure on the part of the plaintiffs, and their predecessor-in-title 
Kaverıammal, to file appropriate suits within one year 


SrıT R Srinivasan, appearing for the plaintiffs, urged that the third defendant 
Dhanalakshmı Ammal did not set up title ın herself, but only that of the joint family 
of her husband, that as Samıappa was not a party to the summary orders, they would 
not bind him and that the summary orders could not affect the rights of the defen- 

-dants Its true as pointed out in Venkata Ramah Chetty v Chinna Pulhah?, the 
decision under Order 21, rule 103, Cıvıl Procedure Code, becomes conclusive only 
as between the parties, unless displaced by the result of a suit to be instituted by 
the party against whom the order is made within a period of one year, and that 
persons who are not parties to the summary order cannot be affected by the order. 
It 1s clear from the summary orders ın this case that the Court found that the third 
defendant Dhanalakshmı Ammal was in possession of tke suit properties not on 
her own account, but on account of the joint family of her husband and son The 
summary orders negatived the claim of the plaintiffs that they are entitled to posses- 
sion by virtue of the settlement deed relied on by them, which proceeded on the 
basis that the properties are the self-acquired properties of Karuppuswamı If 
the orders, Exhibits B-78 and B-80, have become conclusive as against the plaintiffs 
only so far as the parties, namely, defendants 2 and 3, are concerned, the plaintiffs 
can have no relief by way of damages for use and occupation as against them. It 
is true that the first defendant was not a party to the summary orders and they will 
not bind hım But for the prior litigations, the plaintiffs can have no remedy as 
against the first defendant, even if the summary orders are not conclusive, as they 
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can be taken as pieces of evidence which negatıved the basis of the plaintiffs’ 
claim. 


The plaintiffs obtained an eviction order on the ground that Perianna Goundan 
“was their tenant and they filed an applıcatıon under Order 21, rule 97, Cıvıl Pro- 
cedure Code, only to remove the obstruction caused by Dhanalakshmi Ammel 
But the averments in the plaint filed earlier are totally different and contradictory. 
It 1s stated in the plaint that Kaveriammal executed a settlement deed ın favour 
of the plaintiffs and put them ın possession of the properties covered by the document 
and that defendants 2 and 3, at the instigation of the first defendant, or of their 
own accord, assaulted the plaintiffs and trespassed into the sut houses. The second 
defendant ıs a minor It is stated that the third defendant acted on behalf of the 
second defendant Thus even according to the averments ın the plaınt, ıt 1s defen- 
dants 2 and 3 who are ın wrongful possession of the two houses bearing door Nos 4 
and 5, South Hanumantharayar Koil Street, Erode. We have already referred 
to the fact that ın spite of the adverse order Exhibit B-78 Kaveriammal did not 
file a surt within one year to set aside the order, but executed the settlement deed, 
Exhibit A-1, ın favour of the plaintiffs In this evidence the second plaintiff 
stated that he took possession of the suit properties ten or fifteen days after Exhibit 

~1, but the defendants beat him and threw him out of possession The present 
suit 1s not for a declaration of title and possession of the suit properties, but only 
for damages for use and occupation for the period grd September, 1956 to 3rd 
September, 1959 Thus the plaintiffs have no consistent case whether they were ın 
possession of the suit houses through tenants, or whether the defendants, or defen- 
dants 2 and 3 alone are in unlawful possession of the same We have already 
referred to the counter affidavit Exhibit A-11 filed by Samıappa ın E A. No 1193 
of 1957 in EPR No 1879 of 1957 ın OS No 20 of 1947 stating that his wife 
-Dhanalakshmı Ammal, with the help of her brothers and father, took all the ımmove- 
able properties and sent him to jail Thus, ther 1s no satisfactory evidence that 
the first defendant Samiappa had possession of the suit properties. There can be 
no doubt that the third defendant alone had possession of the suit properties and 
she claimed that she was in such possession on behalfof the joint family ofher husband 
and son and this claim has been upheld by the District Munsif’s Court, Erode, ın 
the two summary orders, Exhibits B-78 and B-80 The plaintiffs cannot, there- 
fore, claim any damages for use and occupation from any of the defendants, as the 
first defendant has not been proved to have been in occupation of the suit properties 
and the possession of the third defendant was on behalf of the joint family of her 
husband and son It 1s unnecessary to express any opinion in this appeal as to 
how far the orders Exhibit B-78 and B-80 could be used against the first defendant 
in a regular suit for title and possession, having regard to the decisions in the prior 
suits, OS No 120 of 1945 and OS No 20 of 1947, on the file of the District 


Munsif’s Court, Erode, inasmuch as the first defendant was not a party to the 
summiary orders 


In the result, Appeal No 244 of 1961 is allowed with costs and the suit filed 

“by the plaintiffs is dismissed with costs Counsel’s fee one set The other appeal 

filed by the first defendant, Appeal No 572 of 1962, is also allowed, but without 

costs The memorandum of objections filed by the plaintiffs ın forma pauperis for 

a larger amount of damages necessarily fails and 1s dismissed, butin the circumstances 

“we make no order as to costs The plaintiffs should pay the Court-fee due to Govern- 
ment in the suit and in the cross-objections 


VMK. Appeal allowed and sut dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT .—Mr Justice A ALAGIRISWAMI 
Gnanamurthi and others Peiztioners* 


Penal Code (XLV of 1860), section 147—Acquittal of 19 out of 22 charged under section. 
147-——Conuietion of the remaining three—Conviction, of sustainable. 


In the present case, even though only 22 persons were charged before the trial 
Court and 19 of them were acquitted, 1t was legally open to the trial Court and 
the lower appellate Court to find that not merely those 22 persons but a number 
of other persons were also involved in the commıssıon of the offence with which 
the accused before the Court were charged, and if ıt had been so found, the fact 
that 19 persons have been acquitted and only three have been convicted would 
not mean that there ıs any legal objection to such a conviction But ın this case, 
neither the trial Court nor the lower appellate Court found that a number of 
others in addition to the 22 people before the Court were members of the un- 
lawful assembly. In the absence of such a finding, 1t 1s not possible to hold that 
there were other persons, who, along with the three convicted, could be said to 
have formed the unlawful assembly There is nothing here to show that there 
were other persons who were either absconding or could not be identified and 
therefore unnamed and they together with the convicted accused would have 
constituted an unlawful assembly, In the absence of such evidence the three 
petitioners are entitled to be acquitted. 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898 
praying the High Court to revise the judgment of the Court of the Sub-Divisional 
Magistrate, Pudukkottaı dated grd March, 1966, and passed in C.A No. 6 of 1966 
(GG No. 1363 of 1965 on the file of the Court of the Sub-Magistrate (J) Keeranur), 


S. Sethuratnam, for Petitioners. 
Galvın Jacob, for the Public Prosecutor, for State. 
The Court made the following 


ORDER —The three petitioners before this Court were tried along with 19 
others before the learned Sub-Magıstrate, Keeranur, for offences under sections 147 
and 225 read with 149, Indian Penal Code 1g of the 22 were acquitted. The 
petitioners alone were convicted, under sections 147 and 225, Indian Penal Code, 
and sentenced to rigorous imprisonment for three months under each count, the 
sentences to run concurrently On appeal before the learned Sub-Divisional 
Magistrate, Pudukkottaı, the conviction under section 147, Indian Penal Code, 
against the petitioners was confirmed and the conviction under section 225, Indian 
Penal Code ,was set aside and the petitiorers were sentenced to pay a fine of Rs 200 
each, ın default to undergo rigorous 1mprisonment for two months. 


It is urged on behalf of the petitioner that three persons alone cannot form” 
members of an unlawful assembly and as the prosecutior case as well as the charge 
was that only 22 persons before the Court were members of an unlawful assembly 
and as 19 of them have been acquitted, it should be held that the 19 persons who 
were acquitted were not there, with the consequence that the three remaining per- 
sons cannot be held to be members of an unlawful assembly On behalf of the 
petitioners reliance is placed upon the decision in Kartar Singh v. State of Punjab}, 
where it was observed as follows : 


/ «Ifthe Courts below could legally find that the actual number of members 
in the appellant’s party were more than 5, the appellant’s party will constitute 
an unlawful assembly even when only three persons have been convicted. It: 

mm 
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is only when the number of the alleged assailants 1s definite and all of them are 
named, and the number of persons found to be proved to have taken part in the 
incident ıs less than 5, that ıt cannot be held that the assailants’ party mist have 
consisted of 5 or more persons The acquittal of the remaining named persons 
must mean that they were notin the incident The fact that they were named, 
excludes the possibility of other persons to be ın the appellant’s party and especially 
when there be no occasion to think that the witnesses naming all the accused 
could have committed mistakes in recognısırg them ” Š 


But this very case has been referred to ın the subsequent decision of the Supreme 
‘Court in Mohan Singh v. State of Punjab1, where in paragraph 12 at page 180 their 
Lordships have referred to this case and have observed as follows 


“ We, however, think that it would be unreasonable to 1ead this statement as 
laying down an unqualified proposition that whenever persons named in the 
charge are alleged to constitute an unlawful assembly 1t 1s legally not permissible 
to the prosecution to prove during the trial that persons ın addition to those named 
in the charge also were members of the said assembly. In other words, what 
this observation intends to suggest 1s that where persons named in the charge 
are alleged to compose an unlawful assembly the Court of facts would be slow 
to come to the conclusion that persons other that those named in the charge 
‘were members of the said assembly If, however, it appears on evidence that 
persons not so named in the charge were members of the unlawful assembly 
there is no legal bar which prevents the Courts from reaching that conclusicn. 
This can and does arise where some of the persons composing the unlawful 
assembly are not identified by the witnesses and they are not named. In fact 
the decision in the case of Kartar Singh itself shows that this Court rejected the 
appellant’s contention that their conviction under sections 302 and 307 read with 
section 149 Was valid. Therefore, we see no inconsistency between the obser- 
vations made ın this case and the earlier decision to which we have just referred ” 


The decision in Mohan Singh v. State of Punjab? isin paragraph g at page 178, which 
is as follows: 


“In dealing with the question as to the applicability of section 149 in such cases 
it 1s necessary to bear in mind the several categories of cases which come before 
the criminal Courts for their decisicn If five o1 more persons are named in the 
charge as composing an unlawful assembly and evidence adduced by the prose- 
cution proves that charge against all of them, that is a very clear case where 
section 149 can be invoked It is, however, not necessary that five or more 
persons must be convicted before a charge under section 149 can be successfull 
brought home to any members of the unlawful assembly. It may be that less 
than five persons may be charged and convicted under section 302/149 1f the 
charge is that the persons before the Court along with others named constituted 
an unlawful assembly; the other persons so named may not be available for trial 
along with their companions for the reason, for instance, that they have abscond- 
ed. In such a case, the fact that less than five persons are before the Court 
does not make section 149 inapplicable for the simple reason that both the 
charge and the evidence seek to prove that the persons before the Court and others 
number more than five in all and as such, they together constitute an unlawful 
assembly. ‘Therefore, in order to bring home a charge under section 149, ıt 
is not necessary that five or more persons must necessarily be brought before the 
Court and convicted Simularly, less than five persons may be charged under 
section 149, 1f the prosecution case is that the persons before the Court and 
others numbering in all more than five composed an unlawful assembly, these 
others being persons notidentified and so not named In such a case, 1f evidence 
shows that the persons before the Court along with unidentified and unnamed 
assailants or members composed an unlawful assembly, those before the Court 
can be convicted under section 149 though the unnamed and unidentified persons 


oS a S A 
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are not traced and charged Cases may also arıse where ın the charge the prose- 
cution names five or more persons and alleges that they constituted an unlawful 
assembly In such cases 1f both the charge and the evidence are confined to 
the persons named ın the charge and out of the persons so named two or more 
are acquitted, leaving before the Court less than five persons to be tried, then 
section 149 cannot be invoked. Even ın such cases ıt 1s possible that though the 
charge names five or more persons as composing an unlawful assembly, evidence 
may nevertheless show that the unlawful assembly consisted of some other persons 
as well who were not identified and so not named In such cases, e1ther the 
trial Court or even the High Court in appeal may be able to come to the conclu- 
sion that the acquittal of some of the persons named in the charge and tried will 
not necessarily displace the charge under section 149 because along with the two 
or three persons convicted were others who composed the unlawful assembly 
but who have not been identified and so have not been named In such cases, 
the acquittal of one or more persons named ın the charge does not affect the valı- 
dity of the charge under section 149 because on the evidence the Court of facts 
is able to reach the conclusion that the persons composing the unlawful assembly 
nevertheless were five or more than five It 1s true that in the last category of 
cases the Court will have to be very careful ın reaching the said conclusion But 
there is no legal bar which prevents the Court from reaching such a conclusion. 
The failure to refer in the charge to other members of the unlawful assembly 
unnamed and unidentified may conceivably raise the point as to whether pre- 
judice would be caused to the persons before the Court by reason of the fact 
that the charge did not indicate that unnamed persons also were members of 
the unlawful assembly But apart from the question of such prejudice which 
may have to be carefully considered, there 1s no legal bar preventing the Court 
of facts from holding that though the charge specified only 5 or more persons the 
unlawful assembly in fact consisted of other persons who were not named and 
identified That appears to be the true legal position in respect of the several 
categories of cases which may fall to be tried when a charge under section 149: 
is framed.” 


The observations would also apply to cases under section 147 It, therefore, follows 
that in this case even though only 22 persons were charged before the trial Court 
and 19 of them were acquitted, 1t was legally open to the trial Court and the lower 
appellate Court to find that not merely those 22 persons but a number of other 
persons were also involved ın the commussion of the offence with which the accused 
before the Court were charged, and if it had been so found, the fact that 19 persons 
have been acquitted and only three have been convicted would not mean that 
there ıs any legal objection to such a conviction But ın this case neither the trial 
Court nor the lower appellate Court found, as a matter of fact, that a number of 
others ın addition to the 22 people before the Court were members of the unlawful 
assembly Jn the absence of such a finding, ıt 1s not possible, to hold that there 
were other persons who, along with the three convicted, could be said to have formed 
the unlawful assembly ‘There 1s nothing here to show that there were other persons 
who were either absconding or could not be identified and therefore unnamed and 
they together with the convicted accused would have constituted an unlawful 
assembly In the absence of such evidence and such a finding, the petitioners are 
entitled to succeed. 


The Revision Petition is allowed. The conviction and senterce of fine imposed 
on the petitioners are set aside The fine amounts, 1f already paid, will be refunded. 


V.M.K. Revision Petition allowed 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —MR Jusmce T RAMAPRASADA Rao 


A Punna Rao .. Petitioner” 
v. 
R. Krıshnan -- Respondent. 


Madras Buildings (Lease and Rent Control) Act (XVIL of 1960), section 10 (3) (a) (111) (c) 
Proviso—Scope, applicability and interpretation of 


The Controller has to apply the prescribed statutory formula not only 
in cases when he decides to reject but also in cases when he decides to allow 
There cannot be one formula in the case of rejection and another ın the case 
when. he decides to allcw The word ‘reject’ appearing in the Proviso is com- 
pendiously used so as to take into its fold the expression ‘ allow’ as well, and 
ought not to be restricted literally to the word ‘ reject’ as 1t appears there If a 
literal interpretation of the word ‘reject’ has to be adopted, then the purpose 
and the ıntendment of the beneficial legislation, namely, to protect the tenants 
who are likely to suffer hardship, would be ignored and indeed would not be 
considered at all Having regard to the essence of the benefit that the Legis- 
lature intended to confer on tenants from unreasonable evictions in the hands of 
the landlord, the Legislature has made this proviso 


Petition under section 25 of Act XVIII of 1960 praying the High Court to 
revise the order of the Small Cause Court, Madras,inH R A No 555 of 1966— 
H RC No 74 of 1966, Rent Controller, Madras 


P. Anandan Narr, for Petitioner 
R Mathurbhutham and T S. Sundaresa Ayyar, for Respondent 
The Court delivered the following 


Jupcment —The tenant ıs the petitioner ın this Cıvıl Revision Petition An 
interesting question has arisen ın this petition regardirg the interpretation of the , 
First Proviso to section 10 (3) (212) (c) of the Madras Buildings (Lease and Rent 
Control) Act, 1960 (Madras Act XVIII of 1960) Section 10 (3) (a) (a1) (c) deals 
with the right of a landlord to apply to the Rent Controller for an order directing 
the tenant occupying any portion of the building ın which he is himselfan occupant 
to put him ın possession thereof if he requires additional accommodation for resi- 
dential purposes or for purposes of business which he is carrying or as the case may 
be The section also makes ıt clear that the occupancy of the landlord may be 
either for residential or non-residential purposes and ıt provides him with the right 
notwithstanding anything contained ın section 10 (3) (4) The proviso to section 
10 (3) (211) (c) runs as follows 


“ Provided that, ın the case of an application under clause (c), the Controller 
shall reject the application if he is satisfied that the hardship which may be caused 
to the tenant by granting ıt will outweigh the advantage to the landlord ” 


The short facts of this case are :—The respondent filed an application under 
the above section for directions before the Rent Controller to the petitioner herein 
for possession of a portion of the buildmg ın which the petitioner 1s carrying on a 
coffee business It is notin dispute that the respondent 1s carrying on ın the very 
same premises electrical business of his own It ıs for purposes of expanding his 
electrical business apparently he sought for directions as above. The Rent 
Controller was satisfied that the requirement was genuine, but observed as follows. 


“I am satisfied that the advantages that will accrue to the petitioner will 
outweigh the possible difficulty that will be suffered by the respondent, 1f eviction 
1s ordered ” 





* CORP. No. goz of 1967. 8th January, 1968. 
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The appellate authority who heard the appeal of the petitioner did not advert 
himself to this aspect at all, but considered the question whether the requirement 
-was genuine and concluded thatthe finding of the Rent Controller ıs justified. 
Against the order of the Appellate Authority the present Civil Revision Petition 15 
filed. 


Mr. Anandan Nair, learned Counsel for the petitioner, after inviting my 
attention to the opinion expressed by the Rent Controller in so far as ıt relates to 
the finding that is required ın law under the proviso to section 10 (3) (a) (111) (4), 
contends that the learned Rent Controller has not correctly appreciated the formula 
‘laid down by the Legislature while considering the application under the above 
section According to him the sne qua non ın such an application 1s that there 
should be complete subjective satisfaction that the hardship which may be caused 
to the tenant by granting eviction will outweigh the advantage to the landlord 
In the instant case, the Rent Controller found that the advantage that will accrue 
to the landlord will outweigh the hardship that 1s likely to be caused to the tenant 
This is a reversal of the legal requirement not only according to the intendment of 
the legislative provision but also ın accordance with the ccmmon understanding 
of expressions used therein Learned Counsel for the respondent, hcwever, would 
state that the formula as ıt appears now in the proviso would apply only ın cases 
-where the Controller makes up his mind to reject the application and therefore in 
cases where the application 1s to be allowed by the Rent Controller the formula is 
mot applicable. 


I am unable to agree with the 1earned Counsel for the respondent that the 
prescribed formula has to be invoked only in cases when the Controller decides to 
reject the application z e , in a case where the Court dedides to reject the application 
after it makes up its mind that it cannot be allowed It has to consider whether 
the application has to be allowed in the first instance and thereafter consider whether 
it has to be rejected The word “reject”? appearing ın the proviso ıs compendi- 
ously used, in my view, so as to take into its fold the expression “allow ” as well and 
ought not to be restricted literally to the Word “ reject” as ıt appears there. Ifa 
literal interpretation of the word “ reject” has to be adopted, then the purpose and 
‘intendment of the beneficial legislation, namely, to protect the tenants who are 
‘likely to suffer hardship, would be ignored and indeed would not be considered at 
all. Having regard to the essence of the benefit that the Legislature interded to 
confer on tenants from unreasonable evictions in the hands of the landlord, the 
‘Legislature has made this proviso Laws have to be adopted to those cases which 
most frequently occur This 1s not only a cannon of construction of statutes law, 
“but also a principle of the common law. Viewing and reading the purpose and the 
content of the language of the proviso, I am of the view that the controller has to 
apply the prescribed statutory formula as above not only in cases when he decides 
to reject but also in cases when he decides to allow There cannot be one formula 
in the case of rejection and another ın the case when be decides to allow This 
“will lead to the authorities concerned reading the section in a manner ın which it 
ought not to be. 


Thus viewed, ıt appears to me that the Rent Controller has mısapplıcd the 
formula and has not given a finding whether he has satisfied that the hardship 
~which may be caused to the tenant by granting eviction Will outweigh the advantage 
to the landlord. 


The other aspect 1s that when the petitioner took up the matter before the 
Appellate Authority, the latter did not advert to this important submission said to 
have been made before him and has not even found one way or the other as the 
Rent Controller did. There 1s certainly a lacuna and the appellate order bristles 
with an error apparent on the face of the record. In the concepts of views ıt is 
absolutely essential that the Appellate Authority onght to have adverted to these 
circumstances and found applying the statutory formula, whether the hardship 
which may be caused to the petitioner by granting eviction will outweigh the 


tij 
advantage to the landlord In the absence of a finding one way or the other, this 
Court is unable to apply the mind to the facts of the case, and 1t is unnecessary for 
this Court to embark upon an enquiry and find at this stage whether and what ought 
to be the correct finding in the circumstances of this case. It has therefore, become 
necessary for me to remit the subject for are consideration by the Appellate Autho- 
rity in the light of the observations made as above. The order of the Appellate 
Authority is, therefore, set aside, and the matter remitted to his file for afresh dis- 
posal on its merits. 


Learned Counsel for the respondent, however states that the petitioner has not 
paid rents for nearly eight months and a direction may be given to the petitioner to 
pay up the arrears of rent before the next bearing before the Appellate Authority. 
Mr. Anandan Narr also feels that this request isreasonable, and therefore I further 
direct that if the tenant (petitioner) pays up the entire arrears before the next 
hearing of the case by the Appellate Authority, this order of mine willstand Other- 
Wise this Civil Revision Petition will be deemed to have been dismissed. No costs. 


S.V J. ——— Petition allowed and remanded. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
(Special Original Jurisdiction.) 
. PRESENT :—MR. Justice P. RAMAKRISHNAN. 
Royal Arts, Big Bazaar, Goimbatore, by Managıng Partner, 


G. Manickavel .. Petitioner” 
Ue 
State of Madras, represented by its Secretary, Home Department, 
Madras and another .. Respondents. . 


Madras Cinemas (Regulation) Act (IX of 1955)—Rules under —Condıtıon No. 16 added to 
licence ın Form “GC? prescribing upper limit for the fees to be charged by licensee Sor 
use of cycle-stand ın cinema theatres— Validity. : 


The part of Condition No. 16 added, by the State Government by amending the 
rules under the Madras Cinemas (Regulation) Act, to the conditions of the licence 
in Form ‘ Q’ granted to cinema exhibitors, which prescribes that the fee collected. 
from the users of eycle-stand in cinema theatres should not exceed 5 nP. per cycle, 
is beyond the jurisdiction of the rule-making authority of the Government and 
has to be struck down as ultra vires. The impugned provision itself states that 
‘what is to be collected from the users of the cycle-stand is a fee, In that event, 
the licensee can correlate the quantum of the fee to the actual expenses incurred 
for providing the amenity. Therefore to prescribe an invariable maximum for 
the fee, without taking into account the actual expenditure that the licensee may 
have to incur for providing the service or amenity in' question will be entirely 
ulira vires and illegal. : i 

Petition under Article 226 of the Constitution of India, praying that in the 

circumstances stated in the affidavit filed therewith the High Court will be pleased 
to issue a writ of mandamus directing the 2nd respondent, the Collector of Coimbatore 
to forbear from enforcing the Condition No. 16 in Form “Q” of the Rules 
framed under the Madras Cinemas (Regulation) Act, 1955. : f 


G. Ramaswamy, for Petitioner. . 
S. T! Ramalingam, for the Government Pleader, for Respondents. o, 


, The Court made the following 3 
Orver.—The point raised for decision in this writ petition is a short one. 
The petitioner is a licensee licensed to run cinema exhibitions in a theatre in 
Se a 
* W.P. No. 3352 of 1965. * 22nd March, 1968, 
38 


298 1, , {fie MADRAS-LAW JOURNAL REPOR 


Coimbatore In his cinema theatre he had put up a cycle-stand. This cycle=sta 
is leased to one Muthuswami On an average about 1,500 cycles used to be parked 
per month during the shows The lessee used to employ three boys on a salary 
of Rs. 60 each per month for looking after the cycles and he was charging 10 nP. 
per cycle for parking in the cycle-stand. While the affairs stood thus, the first 
respondent, State Government of Madras, issued an order in GO.Ms No. 2508, 
Home, dated 7th August, 1963 amending the rules, under the Madras Cinema 
(Regulation) Act By this amended rules, a further Condition, No. 16 was added 
to the previous conditions of the licence ın Form ‘CG’ granted to the cinema 
exhibitors: 


“16. The licensee shall provide a suitable cycle-stand for all cycles that may 
reasonably be expected and appoint a caretaker to look after the cycles The 
licensee may collect a fee not exceeding five naye paise for each cycle kept in 
the cycle stand ” 


In pursuance of the above amended rule, the petitioner was informed that his 
lessee should not collect at the rate of 10 nP per cycle ın the cycle-stard and if ke 
were to do so, the second respondent, the licensing authority would take disciplinary 
action against the petitioner. P 


İt is contended by the petitioner that ıtwas entirely outside the jurisdiction of 
the authorities whether ıt be the Government or the licensing authority, to pres- 
cribe for the charges which the petitioner should levy on the users of this cinema 
hall whether it be for the value of the tickets purchased by the people who come there 
to witness the shows or for the license fee charged to those pecple who have come 
to witness the shows and who feel the necessity of parking their cycles outside the, 
theatre and for that purpose use the stand which the management has provided. 
Just as ın the case.of levy of charges for the tickets for witnessing shows, for Which 
the proprietor has full discretion, he will also have a similar discretion In the matter 
of levying charges for the use of the amenity of cycle-stand which he has provided. 
For the first mentioned proposition that the levy of charges for witnessing cinema 
shows is entirely within the discretion of the licensee and cannot be interfered with 
by any rule which may be issued by the licensing authority, learned Counsel 
for the petitioner refers to an unreported decision of Veeraswam1, J, in 
Mis. Universal Theatre, Tiruppur v. The Collector of Cowmbatore, etc 1, where 
the learned Judge struck down as illegal an order by which the licersing 
authority directed a cinema licensee to charge the same rate for people 
occupying the benches as they were theretofore chargirg those occupying the 
bare floor for witnessing the shows Butin the present case, apart, from the principle 
laid down ın the decision above cited, the impugned order itself states that what 1s 
to be collected from the users of the cycle-stand 1s a fee for such user In that event, 
the licensee can correlate the quantum of the fee to the actual expenses incurred 
for providing amenities... That will again depend upon the salary he pays to the 
caretakers and any other expenses like lighting, cost of the upkeep of the stands and 
so on and provided at the cycle-stand Therefore, to prescribe an invariable 
maximum for the fee, without taking into account the actual expenditure that the 
licensee may have to incur for providing the service or amenity ın question will be 
entirely ultra vires and illegal Therefore, I have no doubt that the rule menticned 
above providing for an upper limit for the fees to be collected from the users of the 
cycle-stand was beyond the jurisdiction of the rule-making authority Hence, that 
part of the rule which prescribes that the fee collected from the users of the cycle- 
stand should not exceed 5 nP. for each cycle is struck down as ulira vires and beyond 
the competency of the rule-making authority. No order as to costs 


V.K. Petition allowed. 





1, W.P. Nos. 174, 198 and 199 of 1960. 
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IN THE HIGH COURT OF JUDICGATURE AT MADRAS. 


(Special Original Jurisdiction) 
PRESENT :—MR. Justice P., RAMAKRISHNAN 


è 


S. V. Athimoola Mudaliar .. Petutioner" 
v. 
The Commissioner, Corporation of Madras, Rıpon Buildings, 
Madras-3, and another .. Respondents. 


Madras Town Planning Act (VII of 1920), section 25 (2) and rule 59 of the rules— 
Betterment contributeon—Notice of demand for payment—Foim of notwe—If ın compliance 
wrth the requirements of the Act and the Rules 


On the question whether the form of notice of demand for payment of better- 
ment contribution under the provisions of the Madras Town Planning Act, 
(Act VII of 1920), is in compliance with the requirements of the Act and the Rules 
made thereunder Held that, the minimum right which 1s clearly a valuable 
right conferred under section 25 (2) of the Act on the assessees to betterment 
contribution, 1s to receive a notice of a proposed assessment to betterment contri- 
bution before there is an actual assessment and with liberty for them to object 
to the proposed assessment and to appeal in respect thereof The requirements 
of the statute, and in particular, section 25 read with rule 59 of the Rules made 
thereunder, have not been complied with, when the respondents (Corporation 
authorities) proceeded to issue a final demand notice for the payment of better- 
ment levy against the petitioner, without a prior show cause notice and without 
giving an opportunity to make representations contra and to file an appeal or 
file a revision as the case may be against any adverse decision. 


Petition under Article 226 of the Constitution of India, praying that ın the 
circumstances stated therein, and ın the affidavit filed therewith the High Court 
will be pleased to issue a writ of certzorar: calling for the records of the Assistant 

, Engineer, Town Planning, Works Department, Corporation of Madras, Madras-3 
ın WDC. No. G 15/16328/64, dated 25th November, 1964 and quash the same. 


K.C. Rajappa, for Petitioners. 
T. Chengalvarayan, for Respondent. 


The Court made the following 


Orver.—This writ petition under Article 226 of the Constitution for the issve 
of a writ of cerhorar 1s directed against a notice dated 25th November, 1964 of 
demand for payment of betterment contribution under the provisions of the Madras 
Town Planning Act (VII of 1920), 1ssued to the petitioner by the second respon- 
dent, the Assistant Engineer, Town Planning, Works Department, Corporation 
of Madras The first respondent in the writ petition is the Commissioner, Corpo- 
ration of Madras, Ripon Buildings, Madras. 


The impugned notice is a brief one and reads thus: 


“It is noticed that you are the owner of a piece of land bearing R.S No. 3754) 
38 pt of Mylapore included ın the Western Section Area Town Planning Scheme 
sanctioned by the Government. Thısıs to bring to your notice that the foregoing 
property is liable to “Betterment Contrıbution ” under the provisions of the 
Town Planning Act and the Rules framed thereunder The liability for better- 
ment contribution decided by the Arbitrator “ 1s final and binding on all persons ” 
at this stage Under section 25 expounded in the Town Planning Act, better- 
ment contribution comes in as a first charge on the property on which it 1s due 
and the owner for the tıme being, who 1s entitled to receive the benefit: of the 


*WP.No 3468 of 1965 $ 5th April, 1968, 
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property is liable to discharge this- liability. -As such you being the present 
owner are liable to pay the amount of betterment contribution due in respect 
of the plot owned by you. 


As per the resolution of the Council, Corporation of Madras, dated grd August’ 
1954 the owners of properties which abut on private scheme roads in Mylapore 
Western Section Area Town Planning Scheme have to pay at a rate of Rs go 
per ground as betterment contribution and in the case of other owners of proper- 
ties abutting on scheme roads formed by the Corporation in the area Have tò 
pay at a rate of Rs. 940 per ground for their respective extents held liable to 
betterment contribution. . 


x « r 


The total amount payable by you at the rate of Rs. 940 per ground for an 
extent of 1 ground 1915 sq ft. possessed by you works out to Rs. 1,689-90. 


You are therefore requested to arrange for the payment of the said amount and 
get your property discharged from this liability ” i 


The grounds of the petitioner’s objections, to the notice are catalogued tinder five 
heads in paragraph 17 of the affidavit. I do not propose to repeat all those grounds 
in this writ petition because of my conclusiön that the form of the notice itself is 
not in compliance with the requirements of the Act and the Rules made thereunder 
and that it is necessary for the second respondent to issue a proper notice, in which 
event, the petitioner would have an opportunity to urge before the appropriate 
authorities the grounds of objection to the validity of the notice which he has set 
out in paragraph 17 of his affidavit. 


The crucial provision of the Act which the impugned notice seems to offend 
is section 25 (2) of the Act, which is in the following terms : 


“ (a) The State Government may make rules for the assessment and collection 
of the betterment contribution, and subject to such rules, (2) the chairman shall 
have the same powers and shall adopt the same procedure for the assessment and 
collection of the betterment contribution as he has for the assessment and collec- 
tion of the property tax; (ù) persons affected shall have the same right to receive 
notice of assessment and to object to the assessment and to appeal in respect 
thereof as they have-in respect of the property tax, and (zzz) decisions on appeal 
shall to the same extent be final and conclusive; and (6) lands and buildings 


exempt from the property tax shall also be exempt from any betterment contri- 
bution.” 


The minimum right which is clearly a valuable right thus conferred by the Act on 
the assessees to betterment contribution, 1s to receive a notice of a proposed assess- 
ment to betterment contribution before there is an actual assessment and with 
liberty for them to object to the proposed assessment and to appeal in respect 
thereof These rights are the same which an assessee to property tax is conferred 
under the'Madras City Municipal Act That such a right has to be given to the 
assessees under the Town Planning Act is also the view which has been expressed 
by a Bench of this Court in Corporation of Madras v Balakrishna Mehta, where an 
exhaustive discussion of the provisions of the Madras Town Planning Act is found. 
At page 405 of the report, the Bench has observed that the persons affected shall 
have the same right to receive notice of assessment and to object to the assessment 
and to appeal in respect thereof as they have ın respect of assessees in the case of 
property tax Reference is made by the learned Counsel for the petitioner to the 
Rules which the State Government have framed under section 25, and in particular 
to rule 59, which says that the notice given to the owners of the properties shall be 
in Form 22-A. Form 22-A appended to the Rules gives the assessee a right to file a 
revision petition to the Commissioner of the Corporation of Madras within 60 days 
from the date of service of notice. But, unfortunately, in the present case, the assessee 
has not been given any pre-assessment notice as required under the Rules and his 
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complaint 1s that for the first tıme'he has been required to meet a demand for pay- 
ment of the betterment contribution assessed on him as per the ımpugned demand 
notice dated 25th November, 1964 That is the main reason why he prays in the 
writ petition for the striking down of the notice as ulira vires and illegal under Article 
226 of the Constitution. - 


In the counter-affidavit filed by the Corporation, there is a reference to the prior 
history of the betterment levy in this particular area of the Madras City. What I 
am able to gather from this counter-affidavit ıs that when the scheme was first pro- 
mulgated for levying betterment contribution frcm house owners a writ petition 
was filed by an owner whose property abutted a private scheme road, W P. No. 195 
of 1953, and the decision in that writ petition had been followed for the purpose 
of claiming the betterment levy in the present case A reference to the judgment 
in the writ petition shows that ıt is a decision on the basis of a compromise, stating 
that property owners whose property abuts a private scheme road will pay Rs. go 
as betterment contribution to the Corporation ‘That decision did not deal-with 
owners of property abutting Corporation scheme roads The petitioner falls in this 
latter category In this case the counter-affidavit states that the Corporation had work- 
ed out the total for the cost of acquiring the Corporation scheme roads and ameni- 
ties and added there to the value of lands required for private scheme roads and 
the cost of providing amenities thereon, and the total cost thus arrived at has been 
rateably distributed over the entire area and in this manner a figure of Rs 940 per 
ground has been arrived at as the amount of betterment contribution to be collected 
from the owners of lands abutting the scheme roads formed by the Corporation of 
‘Madras. The only exception to this proposal is that persons whose property abuts 
the private scheme roads need pay only Rs. go as decided ın the W. Ps No. 195 
of 1953 . I do not wish to say anything in this writ petition about the method of 
calculation that has been adopted above by the Corporation, Which may anticipate 
or affect any decision which the Corporation may give 1f the petitioner or any other 
party, make representations against the demand for betterment levy on property 
abutting Corporation scheme roads Any representation in this respect will have 
to be dealt with by the appropriate authorities of the Corporation, as and when 
objections are filed by the aggrieved parties But ıt will suffice to say for the dis- 
posal of the present writ petition, that prema face, the requirements of the statute, and 
in particular, section 25 read with rule 59 of the Rules made thereunder, have not 
been complied with, when the respondents proceeded to issue a final demand notice 
for the payment of betterment levy against the petitioner, without a prior show 
cause notice and without giving an opportunity to make representations contra and 
a to file an appeal or file a revision as the case may be against -any adverse 

ecision. 


I, therefore, quash the impugned notice by a writ of certiorari. It will be open 
to the respondents to give prior notice under the Riles to the petitioner of the imposi- 
tion of the betterment contribution and an opportunity for making representation 
contra This Writ Petition is allowed with the above observations. No order 
as to costs. - 


VMK. f Writ petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction ) 
PRESENT :—Mr Justice P. RAMAKRISHNAN. 


N. Rajendran .. Pehttroner* 
v. : 
The Revenue Divisional and Land Acquisition Officer, 
Sıvakasi, Ramanathapuram .. Respondent. 


Land Acquisition Act (Lof 1894), section 18 —Land acquisition proceedings—Award—Quantum 
of compensatıon—Pariy aggneved making application ta the Collector for reference ta the 
Court—Certrficate of posting showing twa covers addressed to the Revenue Dıvswonal 
Officer—Presumption under section 114 of the Evidence Act (I of 1872)—If could be 
drawn ds to due compliance with the requirements of section 18. 


The petitioner whose lands had been acquired for the construction of Govern- 
ment Hospital, received the notice of awards under section 12 (2) of the Land 
Acquisition Act. It was said that within the period of sıx weeks’ time from the 
date of receipt of these notices, the petitioner, as a party aggrieved with the quan- 
tum of compensation, prepared application to the Land Acquisition Officer for 
making reference to the Court under section 18 of the Act and sent them by post 
He also obtained a certificate of posting from the village postmaster. The certificate 
of posting shows that the two covers respectively addressed to the Revenue Divi- 
sional Officer and Land Acquisition Officer were posted on the date as alleged 
by the petitioner. 


Could a legitimate presumption be drawn under section 114 of the Evidence 
Act to the effect that the petitioner duly made the applications for reference 
under section 18 of the Land Acquisition Act? 


Held, that before the presumption could be drawn there must be proof that the 
letter had been actually posted Aburubammal v Official Assignee, 45 M LJ. 817: 
(1924) ILL R 47 Mad. 215. No doubt, the instructions contained on the reverse 
of the certificate of posting form state that there 1s no guarantee of the rature of 
the contents of the communication for which the certificate 15 issued But in 
the present case, putting the context of the land acquisition proceedings which 
preceded immediately before and the name of the addressee as Revenue Divisional 
Officer noted on the two covers posted on thesame date (but within the six weeks’ 
tıme as required), the inference is that the letters have reference to the awards 
passed on the same date ın the two cases and that what he had posted under certi- 
ficate of posting was the originals of the application for reference under section 18, 
a copy of which he sent subsequently by registered post There was no specific 
denial of the receipt of the letters by ordınary post Further, the Collector himself 
had suo motu made a reference to the Court under section 30 to settle a dispute about 
apportionment of compensation This reference was also pending In the context 
of these proceedings, ıt 1s very likely that the petitioner also applied on the same 
date, but within the tıme, as he claims and he 1s therefore entitled to the presump- 
tion that ın normal course of things, the applıcatıons must have reached their 
destination through post, namely, the Revenue Divisional Officer. 


Petitions under Article 226 of the Constitution of India praying that in the cir- 
cumstances stated ın the affidavits filed therewith the High Court will be pleased 
to 1ssue writs of mandamus directing the respondent ın both the petitions to refer to 
the Sub-Court of Ramanathapuram at Madura: Award Nos 14 and 13 of 1963 
respectively on his file 


S Kothandarama Nayanar, for Petitioner 


S. T Ramalingam, for the Government Pleader, for Respondent. 
es een ca nd RR a lek de CEL ee 
* W.P Nos. 3570 and 3571 of 1965. uth April, 1968, 
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The Court made the following 


Orver —These two writ petitions are filed by one N. Rajendran for the issue 
of writs of mandamus under Article 226 of the Constitution under circumstances 
which can be set down briefly as follows :— 


The petitioner is the owner of certainlands situated in Allampatti Village and 
Kottaipatti Village, Virudhunagar, which were acquired for the construction of the 
Government Hospital at Vırudhünagar Two awards were passed, Award Nos. 13 
and 14 of 1963, on the same date, namely, 31st December, 1963 The petitioner 
received the notices dated 22nd February, 1964 of the awards under section 12 (2) 
of the Land Acquisition Act ın both the cases on 24th February, 1964 Six weeks? 
time from the date of receipt of the notices 1s provided in the statute for a party 
aggrieved with the quantum of compensation to apply to the Collector to make a 
reference to the Court under section 18 of the Act The petitioner’s strenuous 
contention ın the affidavits ın both the petitions is that he prepared such an appli- 
cation and sent ıt by post to the Land Acquisition Officer posting the letters at the 
Mallanginar branch post office, Mallanginar being the village where he is resident. 
He also obtained from the Branch postmaster of Mallanginar a certificate of posting. 
This certificate of posting contains the date seal of 12th March, 1964 and ıt also shows 
that the two covers respectively addressed to the Revenue Divisional Officer 
and Land Acquisition Officer, Sivakasi, were posted on that date The petitioner 
was under the impression that the reference would be taken on file But finding 
that no intimation of such taking on file was sent to him, he sent a letter by registered 
post on ist January, 1965 to the Revenue Divisional Officer mentioning the fact of 
his having made the necessary application for reference on 12th March, 1964 and 
his obtaining a certificate of posting on that date from the branch post cffice After 
sometime, he was told by the Revenue Divisional Officer that his application for 
making a reference was belated and nothing could be done ın the matter, 


It is claimed by the learned Counsel appearing for the petitioner that a legiti- 
mate presumption should be drawn the presumption being one of fact under section 
114 of the Evidence Act—from the circumstances of his having posted the applications 
for making a reference on 12th March, 1964 that he made the applications duly and 
in tame to the Land Acquisition Officer for reference under section 18 of the Land 
Acquisition Act He urges that the authorities were in error in ignoring this presump- 
tion ın the circumstances of this case, and ın refusing to make a reference to the Court 
under section 18 of the Land Acquisition Act 


Learned Counsel has referred ın support of his contention mentioned above to 
several authorities including a decision of this Court in Aburubammal v. Official Assignee}, 
Hulas v Allahabad Bank®, Babulal Talakchand v Purushottam Shridhar, Janno v. Gaja 
Sınghi, Dhanapatı Deb. v The Corporation of Calcuita®, Ttıs sufficient for our purpose 
to refer to the broad prınciple followed ın such cases and which can be gathered from 
the observation of the Bench ın Aburubammal v. Official Assignee, viz , 


“The evidence is that that letter was posted and it 1s quite clear that it was so 
Posted because a certificate from the Post Office to that effect 1s produced before 
the Court It ıs suggested by the learned Judge that ıt 1s possible that that letter 
was not delivered to the insolvent and that it 1s possible that, although not deli- 
vered ıt did not come back to the dead letter cffice, through what the learned 
Judge speaks of as the vagaries of the Madras post ; but the insolvent was called 
as a witness and he did not deny the receipt of that letter, thovgh it is true he 
was not asked whether he had received 1t or not, and I fail to see how the learned 
Judge was justified in coming to the conclusion on that evidence that it had not 
been received, because the presumption 1s that a letter which is proved to be posted 
and posted to the right address is in fact recerved by the recipient ” 

egy 
ad. ILR (1963) Bom 58 
v: (1924) 45 MLJ 817 ILR 47M 3 fees S993) ey 583 
2. ALR. 1958 Cal. 644. 5. (1951) 55 Cal. WN. 751, 
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Adverting to the above principle, Sarkar in his book on evidence, in the commentaries 
under section 114 ofthe Evidence Act, Illustrateon (F) has laid stress that the presum. 
ption under that section does not arise unless there ıs proof of actual posting. 


It ıs clear from the Bench decision above mentioned, that the same principle is 
also reiterated there namely that before the presumption could be drawn there must 
be proof that the letter had been actually posted The certificate 1ssued by tbe post 
office, which is called a “ certificate of posting ”* may be one of the items of proof 
in that connection When a letter is sent by registered post, then also the post office 
gives a certificate of posting, but ıt ıs ım a different form In addıtion to the certi- 
ficate of posting there was evidence in Abwubammal v Official Assignee, cited above 
that the letter was actually posted, and the data adduced in that case were consi- 
dered sufficient to prove actual posting. In such circumstances the presumption that 
the recipient duly received the letter would follow. The learned Judges also took 
into account the fact that the recipient, the insolvent, did not deny the receipt of 
the letter. So ıt was a case of the cumulative effect of all the facts including the certifi- 
cate of posting, which must be examined to find out whether there was in fact proof 
of the posting of a letter with the alleged purport ın the post office The conduct of 
the recipient also will become relevant thereafter, and taking all these into account, 
the Court can come to the conclusion that presumption of receipt of the communi- 
cation must be drawn. 


No doubt, the instructions contained on the reverse of the certificate of posting 
form state that there is no guarantee of the nature of the contents of the communi- 
cation for which the certificate 1s issued But ın the present case, one can put the 
context of the land acquisition proceedings which preceded immediately before, and 
the name of the addressee as Revenue Divisional Officer noted on the two covers 
posted on the same date, and infer that the letters have reference to the awards 
passed on the same date 1n the two cases. This context gives strong support to the 
contention of the petitioner that what he had posted under certificate of posting was 
the originals of the application for reference under section 18, a copy of which he sent 
when he sent a subsequent communication by registered post on 1st January, 1965. 
In the registered communication sent on 1st January, 1965 he had also referred to 
the fact of his sending the applications for reference by ordinary post under certificate 
of posting on 12th March, 1964 It1s urged on behalf of the petitioner that in the 
reply sent to him by the department there was no specific denial of the receipt of the 
letters by ordinary post, but there was only a bare statement that his application 
was belated. 


Further, the matter does not end with what I have stated above. A reference to 
the concerned file of the department which was supplied to me at the time of the 
hearing of the writ petitions, shows that on receipt of the communication dated ist 
January,1965 byregistered post, the Revenue Divisional Officer addressed the branch 
postmaster at Mallanginar about the certificate of posting, and the branch postmaster 
of Mallanginar has given â categorical reply, which is found in the file, that in fact 
two letters under certificate of posting were posted ın his branch post office on 12th 
March, 1963, “ 1963 ” being evidently a clerical mistake for “ 1964 ”. The state- 
ment of the branch postmaster ın this connection must be viewed as of great import- 
ance to show that ın fact two letters were sent by the petitioner by post on 12th 
March, 1964. Its also stated that several other claimants in the same land acquis1- 
tion proceedings had applied for enhancement of the compensation under section 
18 of the Land Acquisition Act and their applications were pending at the time. 
Further, the Collector himself had suo motu made a reference to the Court under 
section 30 to settle a dispute about apportionment of compensation This reference 
was also pending. In the context of these proceedings it 1s very likely that the peti- 
tioner also applied on 12th March, 1964 as he claims and he is therefore entitled to 
the presumption that in the normal course of things, the applications must have 
reached their destination through post, namely, the Revenue Divisional Officer, 
m e 


! 
1 (1924) LLR. 47 Mad. 215. 45 M.L.J. 817. 
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to whom under the statute the reference has to be made for the purpose of zubse- 
quent ref.rence to the Court uncer section 18 Takir g these above circumstances 
a to corsieration, I am of the cpirion that tl ıs 1s a case where the respondent a 
Revente Divisional Offizer and Land Acqui ition Cfficer, Sivakasi, ougt.t to have 
made the necessary ref.rence under secticn 18 to the Court Corszqiently writs of 
mandam:ıs will issue to the respondent ın both the petitiors 2s prayed for. No order 
as to costs 


V.M.K. — ——— Writ Petitions allowed» 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdıction.) 
PRESENT :—MR. Justice P. RAMAKRISHNAN. 
? 


P. Duraiswami Udayar ee Petitioner” {v 
v 


State of Madras by Secretary to Government, Revenue Depart- 
ment, Fort St. George, Madras-g and others .. Respondents. 


Board’s Standing Order 155 (12), sub-paragraphs (i) and (ii)—Interpretation—Appoint- 
ment of close relations (brothers-in-law) as village headmen of adjacent villages— 
If barred under Board’s Standing Order 155 (12) (u). 


Board’s Standing Order 155 (12) (4) specifically lays down that the headman 
and karnam of a village should not be close relations ; Board’s Standıng Order 
155 (12) (7) 1s equally specific in laying down a bar against the appointment of 
close relations as village officers of adjacent villages In other words, Board’s 
Standing Order 155 (12) (id) expresses one policy that in the case of adjacent 
villages ıt will be inadvisable ın the public interest to have close relations as village 
officers whether ın the post of village headman or in the post ofkarnam. Board’s 
Standing Order 155 (12) (2) expresses another policy, namely, that in the same 
village karnam and headman ought not to be closely related. Apparently, for a 
Jong number of years, it was tr. ated asa matter of policy that as far as possible 
there should not be any tendency for village officers of adjacent villages to form 
groups linked together by close bonds of relationship. Viewed im this way, the 
authorities, namely, District Revenue Officer and the Board of Revenue cannot be 
considered to have acted erroneously in interpreting Board’s Standing Order 1 55 
(12) (12) ın the manner they did, as contaınıng a provision for debarring related 
persons from holding the posts of village headmen ın adjacent villages Here, 
their relationship ıs very close, namely, brothers-ın-law, and the villages though 
they are different have this ın common that they belong to the same group. 


Petition under Article 226 of the Constitution of India, praying that ın the 
‘circumstances stated therein and in the affidavit filed therewith the High Court will 
be pleased to issue a writ of certiorari callıng for the records ın the proceedings (1) 
of the third respondent in D. Dıs 84164/62 (2) of the second respondent ın BP Rt 
-4678/A and (3) of the first respondent ın Memorandum No. 86526-V2/63-6 and 
‘quash the said orders in the respective proceedings dated 18th January, 1963, 
17th August, 1963 and 20th November, 1964. 


K. Venkataramani, for Petitioner 

J. Kanakaraj, for the Government Pleader, for Respondents Nos. 1 to 3 
P. Raghaviah, for Respondent No. 4 

The Court made the following 


ORDER :—Pudunaduvalur and Nochiam are two villages ın Perambalur Taluk 
of the Tiruchirapalli district forming a sıngle group and they have a common karnam 
‘but different headmen The headman of Pudunaduvalur died sometime in 1960, 
SS MM Sİ 

* WP No 2073 of 1964 18.h August, 1967. 
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and one Duraıswamı Udayar was appointed on 7th September, 1962 by the Revenue 
Divisional Officer as the permanent headman of that village One of the rival 
applicants before the Revenue Divisional Officer for the appoıntment was one 
Kandaswamı Udayar The Revenue Divisional Officer preferred Duraiswami 
Udayar for the appomtment overlooking the clams of Kandaswamı Udayar, 
Kandaswamı Udayar appealed to the District Revenue Officer That officer con- 
sidered that Duraiswami Udayar, the appointee of the Revenue Divisional Officer, 
-was closely related to the village headman of Nochiam, who had married -the two 
sisters of Duraiswami Udayar Board’s Standing Order 155 (12) (22) states that in 
areas to which the Act does not apply (Hereditary Village Officrs Act), the prıncı- 
ples laid down in Board’s Standing Order 155 (12) sub-paragraph (1) may be follow- 
ed ın regard to the appointment of village officers ım adjacent villages and the appoint- 
ing authority may, for reasons to be recorded ın writing, overlook the claims of per- 
sons on the ground that they are closely related to village officers in adjacent villages 
to such a degree that their appointments ıs likely to ınterfere with the administra-- 
ton Sub-paragraph (1) of Board’s Standing Order 155 (12) states that two offices. 
cannot be held by the same person permanently and the principle that the headman 
and karnam should not be related closely to each other should be followed as far as 
is consistent with’ recognition of legal clams The District Revenue Officer con- 
strued Boards Standing Order 155 (12) (27) as mvolving a prohibition against the 
appointment of near relatives as village officers of adjacent villages irrespective of 
whether the appointees happened to be headman or karnam In other words,, 
whereas Board’s Standing Order 155 (12) (2) amphed only a bar against the karnam 
and headman of the same village being inter-related, Board’s Standing Order 155 
(12) (a) was construed as a further bar against the appomtment of near relations as 
village officers of adjacent villages whether the appointment was of village headman 
or of village karnam The District Revenue Officer relied upon this interpretation of 
the rule for setting aside the appointment of the petitioner, Duraiswami Udayar 
He also relied on two other circumstances One is that Kandaswami Udayar,, 
the fourth respondent herein, has more properties (worth Rs 25,000 ) as against the 
petitioner Duraiswami Udayar, who after his application had acquired by gift from 
his mother a property which was stated ın the gift deed to be worth only Rs. 10,000 
but according to the statement of the village karnam ıt was really worth Rs 19,000 
and the under-valuation ın the gift deed was made for purposes of payment of 
lesser stamp duty There was also the fact that Kandaswami Udayaı was a younger 
man being 35 years whereas Duraıswamı the petitioner was older bemg 45 years 
Against this order, a revision was filed by the petitioner to the Board of Revenue and 
the Board of Revenue confirmed the orders of the District Revenue Officer The 
petitioner has filed this writ petition ın this Court under Article 226 of the Consti- 
tution seeking for the issue of a writ of certiorari quashing the above sald orders, 


The first contention of the learned Counsel for the petitioner 1s that the Revenue 
Divisional Officer, while preferring the petitioner, has given weight to his longer 
experience of two years in the post of headman, whereas the fourth respondent 
Kandaswamı had no such experience at all The learned Counsel also contended 
that the bar regarding appointment of relations ın Board’s Standing Order 155 
(12) (2) and (2) would apply only to headman and karnam of the same village, of 
headman and headman of adjacent villages or karnam and karnam of adjacent 
villages, but 1t cannot be extended ın the case ofadjacent villages to both the officers 
of villages officers. Learned Counsel also stresses that Board’s Standing Order 155 
(12) (u) regarding the bar against appomtment of relations as village officers of 
adjacent villages should be construed as an extension of Board’s Standing Order 
155 (12) (z) and intended only to embody the principle that headman and karnam 
should not be close relations whether they are ın the same village or ın adjacent 
villages, but that principle should not be extended to umply a bar when ıt comes 
to headman of adjacent villages or karnams of adjacent villages I am of the 
opinion that there ıs nothing ın Board’s Standing Order 155 (12) (4) which allows, 
such a view being taken of that standıngorder Board’s Standing Order 155 (12), 
(2) specifically lays down that the headman and karnam of a village should not 
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be close relations ; Board’s Standing Orde 155 ( 12) (22) 1s equally specific ın laying 
down a bar against the appointment of close relations as village officers of adjacent 
villages. In other words, Board’s Standing Order 155 (12) (12) expresses one policy 
that in the case of adjacent villages ıt will be inadvisable in the public interest to 
have close relations as village officers whether ın the post of village headman or in 
the post of karnam (o Board's Standing Order r55 ( 12) (2) expresses another policy, 
namely, that in the same village karnam and headman ought not to be closely related. 
It may be easy to find a justification for the view that the village headman and 
karnam in the same village should not be related because, for example in records 
relating to the collection of land revenue, or ın making reports on encroachments 
or in making other reports after local enquiries both karnam andleadman have 
to subscribe their signatures and if they are closely related, it may happen that 
one cannot function as an effective check on the other It may not be easy to spell 
out in the case of Board’s Standing Order 155 (12) (2) as to why there 1s a bar to 
the appointment of relations as village officers of adjacent villages irrespective of 
whether they are headmen or karnams But for a long number of years such a 
policy was followed by the authorities by ensuring that adjacent villages do not 
tend to come under the control of village officcrs who are related, evidently to avoid 
formation of groups of headmen or karnams who can assume influence over adjacent 
villages ın the same neighbourhood. Apparently ıt was treated as a matter of 
policy that as far as possible there should not be any tendency for village officers 
of adjacent villages to form groups linked together by close bonds of relationship 
It ıs not proper for me in this writ proceeding to express an opinion as to whether 
such a policy should be upheld or deprecated But that policy has been recorded 
in the Board’s Standing Orders and those orders have assumed validity for making 
selections to the posts of village officers by the revenue authorities who are charged 
with a duty in that respect. The Board’s Standing Orders afford them the necessary 
guidance in that matter Viewed in this way, the authorities, namely, District 
Revenue Officer and the Board of Revenue cannot be considered to have acted 
erroneously ın interpreting Board’s Standing Order 155 (12) (zz) ın the manner they 
did, as containing a provision for debarring related persons from holding the posts 
of village headman ın adjacent villages. Here, their relationship 1s very close, namely 
brothers-in-law, and the villages though they are different have this in common that 
they belong to the same group There are also two other circumstances, namely, 
the disparity in their property qualification and the disparity in their age. Both the 
District Revenue Officer and the Board of Revenue have considered that these two 
circumstances, together with the bar of relationship, are sufficient to outweigh the 
experience of two years which the petitioner claims to have had in the office. This 
again is a question for the authorities charged with the duty of making a proper 
selection to the post, to consider, and ther decision, which appears to have been made 
bona fide and from a fair view of the relevant rules cannot be interfered with m 

writ proceedings. The writ petition 1s dismissed with costs Advocate’s fee 
Rs 100 payable to the fourth respondent 


VME — Writ petition dismissed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —MR Justice N. KRISHNASWAMI REDDY 
Valaguru Asari . — Petitioner* 


Prevention of Food Adulteration Act (XXXVII of 1954), section 16 (1) (b) and (c)—Power of 
taking sample by the Food Inspector—Absence of proof of demand or communication of the 
intention to take sample—Effect. - 

Section 16 (1) (c) of the Prevention of Food Adulteratıon Act deals with preven- 
ting the Food Inspector from exercising any other power conferred on him under 
the Act This clause deals generally, since a Food Inspector has got several powers 


————— —— — . 





*Cr.RC No 85 of 1966- 


Cr R P. No. 84 of 1966 9th September, 1ç67- 
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to exercise Though the power of taking sample 1s also one of the powers con- 
ferred on him under the Act, ıt 1s specially carved out from the other powers 
and specifically brought in clause (6) of section 16 (1) It 1s, therefore, necessary 
for the Prosecution to show that the person who prevented the Food Inspector 
from exercising his powers, knew, to bring hım within the mischief of section 16 
(1) (b), that the Food Inspector wanted to take sample from hım. He may be 
made known either by a demand of sample or a communication of the intention 
to take sample by the Food Inspector. It must be strictly proved that the accused, 
knowing Food Inspector wanted to take sample, prevented the Food Inspector 
deliberately from takmg such sample. There 1s no evidence ın this case that the 
Food Inspector either expressed his intention to the petitioner that he was going 
to take sample or that he demanded the sample from the petitioner In the 
absence of such evidence the conviction under section 16 (1) (b) of the Act 
cannot be sustained. 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the judgment of the Sessions Judge of the Court of 
Session, Tiruchirapalli Division, dated 17th July, 1965 and passed in C A. No. g2 
of 1965 (C.C. No. 25 of 1965 on the file of the Court of the District Magistrate 
(Judicial), Tiruchirapalli). 


N. Suryanarayanan, for R. T. Goplalakrishnan, for Petitioner 
Calvin Jacob, for Public Prosecutor, for State. 
The Court made the following 


OrDErR —The revision petitioner has been convicted under section 16 (1) (b) 
of the Prevention of Food Adulteration Act and sentenced to pay a fine of Rs. 100, 
in default to undergo simple umprısonment for two months by the District Magıs- 
trate, Tiruchirapalli. On appeal, the Sessions Judge, Tiruchirapalli confirmed 
the conviction and sentence. The following facts are not disputed before me: 


The Food Inspector (P.W. 1) found the petitioner carryıng mılk in a chombu 
covered with a tumbler at about 8 am on 13th March, 1965 in the outskirts of 
Manapparai. P.W. 1 called the petitioner for the purpose of taking sample milk 
when the petitioner was going at a distance of half a furlong from him. The peti- 
tioner poured the entire milk from the chombu ın the paddy field, threw away the 
chombu and the tumbler and ran away. PW 1 seized the chombu and the tum- 


bler and filed a complaint against the petitioner alleging that he prevented him from 
taking the sample. 


It is contended by the learned Counsel appearıng for the petitioner that the 
-convıctıon under section 16 (1) (b) of the Prevention of Food Adulteratıon Act cannot 
be sustained for the reason that there was nothing to show from the evidence of the 
Food Inspector that he either demanded sample from the petitioner or that he ex- 
pressed his intention to take sample from the petitioner There appears to be 
‘substance in the contention of the learned Counsel. 


It is necessary, to appreciate the contention of the learned Counsel, to set out 
the relevant portions of section 16 of the Prevention of Food Adulteration Act. 


“16 (1) If any person— 


(a) ee ei 


i (4) prevents a Food Inspector from taking a sample as authorised by this 
ct, or 


(c) prevents aFood Inspector from exercising any other power conferred on him 
by or under this Act, or. ....... . heshall ? be punishable ..” 


Section 16 (1) (c) deals with preventing the Food Inspector from exercising any 
other power conferred on hum under the Act This clause deals generally, since a 
Food Inspector has got several powers to exercise. Though the power of taking 
sample ıs also one of the powers conferred on him under the Act, itis specially carved 
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out from the other powers and specifically brought ın clause (b) of section 16 (1)- 
It ıs, therefore, necessary for the prosecution to show that the person who prevented 
the Food Inspector from exercising his powers, knew, to bring him within the mis- 
chief of section 16 (1) (6), that the Food Inspector wanted to take sample from him 

He may be made known either by a demand of sample or a communication of the 
intention to take sample, by the Food Inspector. lt must be strictly proved that the 
accused, knowing the Food Inspector wanted to take sample, prevented the Food 
Inspector deliberately from taking such sample. There 1s no evidence that the Food 
Inspector either expressed his ıntention to the petitioner that he was going to take 
sample or that he demanded the sample from the petitioner. In the absence of 
such evidence, the conviction under section 16 (1) (b) of the Act cannot be sustained. 
However, he would be liable under section 16 (1) (c) of the Act. The powers of the 
Food Inspector are enumerated ın section 10 of the Act. Under section 10 clause 
(8), any Food Inspector may exercise the powers of a Police Officer under section 57 
of the Code of Criminal Procedure. When the Food Inspector called the petitioner 
while he was taking milk with him, he had prevented the Food Inspector from com- 
ing to him and ascertaining his name and residence and other details, by his pour- 
ing the milk, throwıng the chombu and tumbler and running away. 


The learned Public Prosecutor contended that though the Food inspector had 
not communicated his intention to take sample from the petitioner, he had stated 
on oath that he called the petitioner with the intention of taking sample from him 
and that this would suffice to bring him within section 16 (1) (b) of the Act. Tam 
unable to agree with his contention. He rehed upon the following decisions in 
support of his contention * The Public Prosecutor v. Murugesan,1 Municipal Board v 
Jhamman Lal?, Perumal Konar, In re*, and Nazim v. State* 


In the first three decisions, there was a demand of sample by the Food Inspector, 
in The Public Prosecutor v Murugesan!, the maistry and a cooly of a Panchayat Board 
deputed by the Sanitary Inspector to take sample of milk asked the accused to give 
sample ; but the accused instead of giving a sample went into the hotel and handed 
over the milk to a servant who poured ıt into a milk pan contammg other boiled 
milk, The conviction of the accused was upheld for having prevented the officer 
from taking the sample. In Municipal Board v Jahmman Lal?, the Food Inspector 
asked the accused to give him as ample of mustard oıl; but he left the shop promusing 
to come shortly. The Food Inspector waited for sometime and the accused did not 
turn up The accused was prosecuted for having prevented the Food Inspector 
from taking the sample by abruptly leaving the shop without giving him the sample. 
The conviction was upheld. In Perumal Konar, In re®, the Food Inspector stopped the 
person carrying milk and demanded sample for analysis ; but the accused instead of 
complying with the demand of the Officer placed the can inside the hotel, took 
to his heels and ran away The accused was prosecuted under both the clauses, 16 
(1) (b) and 16 (1) (c) ofthe Act The conviction was upheld under both the clauses 
by Anantanarayanan, J , as he then was. Anantarayanan, J., held that the accused 
was clearly guilty of an offence under section 16 (1) (c) of the Act as the Food Ins- 
pector was prevented by the accused from exercising any other power conferred 
on him by or under the Act. The conviction under section 16 (1) (6) was also 
confirmed, In these three cases, ıt 1s clear that there was a demand for sample by 
the Food Inspector. 


In this case, as already stated, there was no demand by the Food Inspector; 
nor had he expressed his intention to take sample Hence, these decisions do not sup-- 
port the contention of the learned Publıc Prosecutor 


In Nazim v. State4, the accused who was passing by the road with a bucket of 
milk ın his hand was asked by the Food Inspector to stop but the accused mstead 
of complying with the request took to his heals and when chased by the peon threw 
pe a NK m 0 m m in m 0 


1. (1952) 1 M.L J. 168. 3. (1964) ML J. (Cr.1) 661. 
2. A.LR. 1961 All 103. 4 ALR 1957 All. 829. 
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away the milk from which the Food Inspector intended to take a sample. The 
accused ın this case was charged under section 30 of the U P Pure Food Act and 
tule 4 framed under the said Act Section go of the U P Pure Food Act 1s substan- 
tially sumilar to that of section 16 (1) (c) of the Act. There 1s no provision ın the 
U.P Pure Food Act similar to that of section 16 (1) (b) of the Act. Section go of 
the U.P Pure Food Act ıs as follows — 


“ A person who wilfully obstructs any person acting ın the performance of any 
duty under this Act or any rule, by-law order or warrant made or ıssued there- 
under, shall be guilty of an offence”. 


This decision may not be of any use for the contention of the learned Public Prose- 
cutor as we are concerned ın this case with section 16 (1) (b) of the Act This deci- 


sion will, of course, have relevancy if the petitioner was prosecuted under section 
16 (1) (c) of the Act. 


As stated already, 1f the petitioner was prosecuted under section 16 (1) (c) of the 
Act, he would have been guilty of having prevented the officer from exercising his 
powers conferred on hun by the Act I am not inclined to alter the conviction to 
section 16 (1) (c) of the Act as the complaınt was not laid under the said section and 


opportunity to meet the charge under section 16 (1) (c) was not given to the peti- 
tioner by the trial Court. 


The revision petition is allowed and the petitioner is acquitted Fine amount, 
if paid, will be refunded 


V.M K. Revision petition allowed 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT —MR. JusTICE P RAMAKRISHNAN. 


AL. CT. Alagappa Chettiar, Hereditary Trustee of Sree 
Uchinathaswami Devasthanam Sıvapuri, Chidambaram 
Taluk, South Arcot ‘ 


J. 


Petitloner* 


The Revenue Divisional Officer, Chidambaram and another . Respondents. 


Land Acquisition Act (I of 1894), section 4—“ Public purpose ”’—Construction of staff quar- 
ters for a University—If a “public purpose” falling within the ambit of section 4. 


The construction of staff quarters for a University 1s a “ public purpose ” 
“falling within the ambit of section 4 of the Land Acquisition Act. The benefit 
thus conferred by the acquisition is on the teaching staff of the University who 
form a section of the public; however small ıt may be, they are still a defined sec- 
tion of the public, who happen to be at any given moment engaged in teachıng 
the studnets of the University. The object of the acquisition is clearly to provide 
such teaching staff with quarters which are proxunate to the University campus. 
In this sense the acquisition serves a public purpose, namely, the purpose of 
enabling the teaching staff to lve ın close proximity to the University campus and 
afford to them the necessary convenience Though the teachers for the tıme being 
may be benefitted by the acquisition, the benefit to the University by such acqui- 

. sition as well as to the students studying ın the institution, though remote 1s never- 
theless real. 


Where the acquisition is not for a company but for an educational institution, 
the proper way of construing the expression ““publıc purpose” must be to take its 
as meaning ın the general sense, and not'in the restricted sense apphcable to acgui- 
sitions for companies when the language used ın section 40 (1) (b) of the Land 

a 0 8 a ka 0 ON eI 
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Acqusition Act may have to be applied ın the a manner laid down ın State of West 
Bengal v. P N Talukdar, (1966) 1 S.C J. 28 


Petition under Article 226 of the Constitution of India, praying that in the cir- 
‘cumstances stated ın the affidavit filed therewith the High Court will be pleased to 
issue a writ of mandamus directing the respondents to forbear from proceeding with 
the land acquisition proceedings with regard to survey No. 217/1 o 58 cents and 
-217/2 103 acres of the total extent of 1 acre 61 cents ın Tiruvakulam Village, 
‘Chidambaram Taluk, S Arcot district, belonging to Sree Uchınathaswamı Devas- 
thanam, Chidambaram, ın pursuance of the notice of the rst respondent under sec- 
‘tion 4 (1) and 5-4 of the Land Acquisition Act, dated 25th April, 1965. 


K E. Rajagopalachari, for Petitioner 
S. T” Ramalingam, for Government Pleader, for Respondents 
The Court made the following 


ÖRnFR—The petitioner is the hereditary trustee of Sri Uchinathaswami 
Devasthanam, Sivapuri, Chidambaram Taluk, South Arcot district. The respon- 
dents are respectively the Revenue Dwvisional Officer, Chidambaram (Land Acqui- 
sition Officer) and the State of Madras, represented by the Secretary for Industries, 
Labour and Co-operation (Housmg) Department. The facts that led up to the 
present writ petition are briefly the following . 


The temple of which the petitioner 1s the hereditary trustee, owns several lands 
which include 1 acre 61 cents comprised in R.S Nos. 217/1, and 217/2 ın Thiru- 
vetkalam Village The petitioner alleged that followmg the procedure outlıned in 
the Hındu Religious and Charitable Endowments Act, section 34, the petitioner on 
behalf of the temple with a view to augment the income of the temple for meeting 
its need, apphed and got the permission of the authorities under the Act for dividing 
the said land mto 17 plots and selling them in public auction as house sites. The 
‘Government also at the instance of the Commissioner, appointed under the Hindu 
Religious and Charitable Endowments Act, accorded such approval by a communi- 
cation sent on 13th June, 1964. In pursuance of these proceedings under the Hindu 
Religious and Charitable Endowments Act the petitioner was able to sell in public 
auction held on 6th January, 1964, 17 plots for a sum of Rs 55,000 and the success- 
‘ful bidders paid one-third of the purchase money When the petitioner applied to 
the authorities under the Act for confirming the sale in favour of the respective 
bidders, some of the members of the staff of the Annamalai University who were not 
able to bid successfully at the auction sale, became disgruntled and made false 
‘representations and this led the first respondent to issue a notice under section 4 (1) 
and section 5-A of the Land Acquisition Act for the purpose of acquiring the above- 
said extent of land for a public purpose, namely, the construction of staff quarters 
for the Annamalai University In the meantime some of the purchasers at the 
auction had paid the balance of the purchase money but the sale deeds have not 
bien executed in their favour by the petitioner because of the pendency of the acqui- 
sition proceedings 


£ The petitioner alleged that the constuction of staff quarters meant for the 
otcupation of individual members of the staff of the Annamalai University cannot 
be held to be for a public purpose, as such members of the staff do not constitute a 
section of the public This apart, ıt was urged by the petitioner that after the Com- 
missioner, Hindu Religious and Charitable Endowments, had accorded sanction 
for selling the same plots in pubhc auction and after the Government had approved 
of that course, the resort to the provisions of the Land Acquisition Act for acquirmg 
the very same lands at the instance of the University must be considered to be a 
mususe of power as well as a fraudulent and colourable exercise of such a power. 


In the counter affidavit which was filed by the respondents, it was alleged that 
the proposal to initiate land acquisition proceedings in this case was taken up on 
the application of the Registrar of the Annamalai University based upon a resolu- 
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tion of the Syndicate of the University ın March, 1964 The fact that prior to that 
application, the Department of the Government dealing with rehgious endowments 
had accorded sanction to the trustee to sell the lands'ın public auction under the 
provisions of section 34 of the Hindu Rehgious and Charitable Endowments Act, 
would not stand in the way of the Government approaching the question again for 
the purpose of the Land Acquisition Act and taking a decision to mutiate land 
acquisition proceedings Such a step cannot be said to be a fraudulent and colour— 
able exercise of power It was also urged in the counter affidavit that the construc- 
tion of staff quarters for a University 1s a public purpose under the Act fallıng within. 
the ambit of section 4 of the Land Acquisition Act. 


There is no doubt a certain unfortunate feature in the present acquisition pro- 
ceedings, in so far as the Government, having given sanction to the trustee for selling 
the land in public auction and thereby augmenting the income of the temple, had to 
change its mind soon after, at the instance of the University to give approval for 
the initiation of land acquisition proceedings in respect of the same land for the pur- 
pose of building staff quarters for the Annamalai Unversity. But there ıs this 
redeeming feature, namely, that the people who have bid at the auction and made 
deposits of large amounts have not obtained sale deeds from the trustee of the temple 
and therefore there has been no actual transfer of title from the trustee to these people.. 
Secondly, if at the tıme of passing the award ın the land acquisition proceedings the 
price realised at the sale at private auction 1s also taken into consideration for deter— 
muning the quantum of compensation, it cannot be held that the religious institu- 
tion of which the petitioner 1s a trustee will stand to lose by the alteration of the 
procedure for disposal of the land by public auction, its proceedings for the acquisi- 
tion of the land for the alleged purpose of erecting staff quarters for the University 
There is no basis therefore for the apprehension entertained by the petitioner that 
by changing the manner of disposal of the land by publıc auction into land acquisi— 
tion proceedings at the instance of a body luke the University, the petitioner-insti— 
tution may stand to lose financially. 


Learned Counsel for the petitioner, Srı K E. Rajagopalachari referred to a 
decision of the Suprme Court in State of West Bengal v. P. N Talukdar’, 
for the view that acquisition for staff quarters for an institution lke the present, will: 
not be a public purpose to which the provisions of the Land Acquisition Act can be 
applied. He referred ın particular to the observations ın that judgment in para- 
graph 13 where the Supreme Court observed that while acquisition of land for 
putting up by a hostel buildmg and a playground obviously meant for the students 
studying at an educational institution run by the Ramakrishna Mission at Calcutta, 
can be viewed as being directly useful to a section of the public, namely, the students. 
of the institution, so far as staff quarters are concerned, they are meant for occupa— 
tion by the individual members of the staff Therefore the Supreme Court dechned 
to accept the argument that an individual member of the staff must also be held to be 
a section of the public, and that therefore staff quarters will be useful to the public. 
The Supreme Court also observed that if such a view 1s to be taken, 1t would reduce 
the idea of what is useful to or what 1s used by a section of the public, to absurdity, 


The above decision was given ın the context of section 40 (1) (b) of the ‘Land 
Acqusition Act found ın the Land Acquisition Manual, Part VII dealing with acqui- 
sition of land for companies In thatsection the Act has used the words “ that 
acquisition is needed for the construction of some work, and that such work 1s lıkely 
to prove useful to the public”. The words “ likely to prove useful to the public” 
found ın that section are important, and we have to view the Supreme Court deci- 
sion cited above as explaining the scope of these specific words, and not as dealing . 
with the interpretation of the words “ public purpose ” found in section 4 (1) of 
the Act Admuttedly this ıs not a case falling under Part VIl dealing with acquisi- 
tion of land for companıes The Annamalai University 1s not a company. The 
respondent seeks to support the acquisition only under section 4 (1) as having been. 


— 











1. (1966)1SGJ.28 ATR. 1965 S.C. 646 at p. 653. 
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made for a public purpose It is only when the acquisition is made under Part 
VII for a company, that one has to resort to the more restricted language used ın 
section 40 (1) (5), namely, ‘‘ hkely to prove useful to the public ” It is ın this con- 
text of the r. stricted words thus employed ın section 40 (1) (b), that the Supreme 
Court seems to have expressed the opınıon that the use of the quarters proposed to 
be put up on the acquired land by the staff of the educational institution will not 
fall withm the scope of section 40 (1) (b), which refers to the acquired land being 
likely to prove useful to the public When we have to interpret the word ‘‘ public 
purpose” found ın section 4 (1) of the Act the approach will have to be from a larger 
and more comprehensive angle, without being narrowed down to the restricted 
words used ın section 40 (1) (b) That this should be the proper approach has been 
laid down by the Supreme Court in the decision m R.K. Agarwalla v State of West 
Bengal1, where at page 999 the Supreme Court observed that the expression “* public 
purpose ” has been used ın a generic sense including any purpose ın which even a 
fraction of the community may be interested or by which ıt may be benefitted. The 
same decision observes that when ‘‘ public purpose” has to be construed for 
the purpose of section 6, it has to be read ın a restricted sense when the acquisition 
is for a company In the latter event the public purpose must be lamited according 
to the restricted language used ın Part VII of the Act. Consequently ıt appears to 
me that this is a case where the acquisition not bemg for a company but for an 
educational institution, namely, a University, the proper way of construing the 
expression, ‘ publıc purpose? must be to take 1ts meaning ın the generic sense, and 
not in the restricted sense applicable to acquisition for companies when the language 
used ın section 40 (1) (b) may have to be applied in the manner laid down in State 
of West Bengal v. P. N Talukdar? 


On the other hand, there are a series of decisions whıch deal wıth the expres- 
sion ‘ public purpose’ from the broader point of view mentioned above. Instances 
ofsuch decisions are State of Bihar v. Kameshwar Singh®, where at page 289 the Supreme 
Court has referred to the observations of the Judicial Commuttee ın Hamabai Framjee v 
Secretary of State*, where the Privy Council extracted with approval the judgment of 
Batchelor, J : 


“ General definitions are, I think, rather to be avoided where the avoidance is 
possible and § make no attempt to define precisely the extent of the phrase ‘public 
purposes ’ in the lease; 1t is enough to say that in my opinion, the phrase whatever- 
else ıt may mean, must include a purpose, that is, an object or aim, in which the 
general interest of the community as opposed to the particular interest of ındıvi- 
duals, a3 ducclly und vitally concerned ” 


The Supreme Court thereafter added 


“ And it is well that no hard and fast definition was laid down for the concept 
of ‘ public purpose’ has been rapidly changing in all countries of the world. 
The reference in the above quotation to ‘ the general interest of the community ’, 
however, clearly indicates that ıt ıs the presence of this element in an object or 
aun which transforms such object or aim into a public purpose ”. 


A Bench of this Court in Viyrapuriv N. T C. Talkies Lid. 5, at page 113 has referred 
to several previous decisions including the Supreme Court decision just now referred 
to and laid down the following broad principles for understanding the scope of the 
expression ‘ public purpose ° , 


“ ........ an acquisition can be for a public purpose, even though all the 


members of the public do not take the benefit, but only a section of ıt takes the 
benefit ; public purpose ın an acquisition may be served even though the acqui- 
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sition is for the benefit of particular members of the public, provided the object 
of acquisition advances a public purpose. In this category may be included 
advancement of public prosperity, public welfare and the convenience of the 
public ”. 
‘In the present case in the sale effected by the petitioner about 8 or 9 members of the 
University staff seem to have taken part and succeeded in making the highest bids 
for the plots. But the plots thus acquired would become their private property 
and will descend to their heirs and which they can alienate On the other hand the 
proposed acquisition will not benefit any specified number of individuals (who may 
happen to be teachers of the Annamalai University), m the sense that an absolute right 
1s conferred on them to the houses which they can alienate or pass on to their descen- 
dants. The benefit thus conferred by the acquisition is on the teaching staff of the 
University who form a section of the public, however small it may be, they,dre still a 
defined section of the public, who happened to be at any given moment engaged in 
teaching the students of the University. The object of the acquisition is clearly to 
provide such teaching staff with quarters which are proximate to the University 
campus. The connected file which I perused shows that the Revenue Divisional 
Officer made a report that the lands ın question are in close proxumity to the 
University area and will therefore enable the teaching staff to go conveniently from 
their residence to the place of teaching In this sense the acquisition serves a public 
purpose, namely, the purpose of enabling the teaching staff to live ın close proximity 
to the University campus, and afford to them the necessary convenience. Though 
ithe teachers for the tıme being may be benefitted by the acquisition, the benefit to 
the University by such acquisition as well as the students studying ın the institution 
though remote is nevertheless real. In a decision of the Bombay High Court in 
Municipal Corporation, Bombay v Ranchordas}, ıt was held that building of quarters for 
municipal servants must be held to be a measure likely to promote public convenience 
and the acquisition of lands for that purpose was held to fall within the scope of the 
Land Acquisition Act. I am therefore satisfied that the attack made on the present 
acquisition on the basis of the decision in State of West Bengal v. P. N. Talukdar 2, 
which was a decision exclusively confined Part VII of the Act cannot be supported. 
‘On the other hand the authorities support the view that a purpose of the present kind 
can be clearly viewed as a public purpose within the meaning of section 4 in the 
larger and more generic sense of that term. 


I have already indicated that though there 1s what may appear to be a certain 
unfortunate feature in the acquisition, namely, giving up an approval given by one 
Department of the Government dealing with Religious Endowments for selling the 
lands in public auction and adopting the principle of land acquisition after approval 
to such acquisition by another Department of the Government, ın substance this 
change of procedure may not lead to any loss to the petitioner-institution or loss to 
the teaching staff of the University who have successfully bid at the auction. If 
proper principles are borne ın mind, when compensation is fixed at the time of 
.passıng the award the institution which the petitioner represents may not stand 
much to lose. So far as the members of the University staff who have purchased 
at the auction are concerned they also may not stand to lose because they could 


-occupy the quarters as members of the University staff as long as they are 
-members of the staff. 


With these observations the writ petition 1s dismissed. No order as to costs. 
V.K Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —Mnr. Justice K S. VENKATARAMAN 


<G V. Govindan and another Petitioner s* 
7. 
A Rajagopal Nadar Respondent 


Madras Buildings (Lease and Rent Control) Act (XVIII of 1960), section 10 (3) (a) (1) ana 
and section 10 (3) (c)—Scope and applicability of—Landlord in occupation of a portion 
of building for non-residential purposes, other portions being in occupation of tenants— 
Application for eviction against tenants for owner’s occupation for his residence—Whether 


section 10 (3) (a) (1) or 10 (3) (c) applies 


Held, the application of the landlord will fall under section 10 (3) (a) (1) and 
not under section 10 (3) (c) Both in the definition im section 2 (2) and in sub- 
clauses (2), (12) and (222) of section 10 (3) (a) a distinction 1s made between a resi- 
dential building and non-residential building, and correspondingly occupation 
‘for residential purposes of the residential portion and occupation for purposes of 
business of the non-residential portion. Under the Act, the non-residential 
portion of the premises in question where the oil mill ıs beng run will be a build- 
ing separate from the other portions of the buildings which are occupied for resi- 
dential purposes and which the landlord intends to occupy for purpose of his 
residence. In other words, even though the landlord is already occupying a part 
of the building taking the structure as a whole for non-residential purposes, it 
cannot be said that merely because of that circumstance section 10 (3) (c) 1s 
attracted, because the occupation of that non-residential portion 1s for non-resi- 
dential purposes, whereas he wants to occupy the other portions for residential pure 
poses. The natural and normal ınterpretation of section 10 (3) (c) 1s that if a 
landlord is occupying a part of a residential building for residential purposes and 
wants additional accommodation for residential purposes in the same building, 
then section 10 (3) (c) will apply But this ıs not such a case. 


Held further, on facts, that, assuming section 10 (3) (c) apples, the hardship 
which may be caused to the tenants by the order of eviction cannot in any sense 
outweigh the advantage to the landlord. 


Petition under section 25 of Act (XVIII of 1960), praying the High Court to revise 
the order of the Court of Small Causes (II Judge), Madras, dated 24th February, 
1967 and made in House Rent Appeal No 843 of 1966 (House Rent) Case No. 1242 
of 1966, Court of Small Causes (VI Judge) at Madras. 


Gajapathy for V. Janakiraman and V. Harinath, for Petitioners 
O. Radhakrishnan, W. S. Venkataramanjulu and E Veerappan, for Respondent. 
The Court delivered the following 


JupGMENT.—Thıs civil revision petition arises out of an application filed by the 
owner of No 13, Nagappa Mudah Street, Komaleeswaranpet, Madras-2, under 
section 10 (3) (a) (1) of the Madras Buildings (Lease and Rent Control) Act (XVIII 
of 1960) for eviction of the four tenants therein since the landlord required the 
building for his own occupation and was not occupying a residential building of his 
own ın the City. The Rent Controller allowed the applıcatıon. Two of the four 
tenants did not challenge the order, but two others, © V Govindan and T. Govin- 
daswamı (the petitioners before me), took up the matter in appeal. The appeal 
was dismissed and hence this further revision petition. 


The facts concurrently found by the Courts below are these The landlord is 
not occupying a residential building of his own ın the City He ıs at present occupy- 


ing No 21, Ghınnathambı Naıcken Street, Kosapet, Madras-12, about 7 miles away 
rom the house ın question ın Komaleeswaranpet. The house in Kosapet belongs to 
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the landlords’ younger brother Natarajan who got married recently on 28th February 
1966. The landlord Rajagopal Nadar has a big family consisting of himself, his 
second wife, and his four children by huis first wife. 


The premises in question (No. 13, Nagappa Mudalı Street, Komaleeswaranpet) 
consists of five portions ın all. In one portion an oil mill of the landlord Rajagopal 
Nadar is being run İn the four other portions, the four tenants whose eviction 
was sought were living each separately The landlord requned the four por- 
tions for residence of himself and the members of his family and also of the three 
servants working ın the ol mull Itıs true that the landlord owns another building 
in No. 24/25, Venkatesa Naicken Street, Kosapet But ıt ıs ın the occupation uf 
some 7 tenants and ıt will not at all be convenient for the landlord to occupy that 
house or any portion thereof In particular, that would not solve the landlord’s 
problem of looking after the oil mills because Kosapet ıs 7 miles from Komallees- 
waranpet. 


I see no reason to interfere with these findings of fact ın revision. The pomt ot 
land which Sri Gajapathy, learned Counsel for the revision petitioners, urges before 
me is that the application of the landlord will not fall under section 10 (3) (a) (1), 
but will really fall under section 10 (3) (c) and in such a case another criterion 
has to be satisfied by the landlord before he can evict the tenants, namely, if the 
hardship which could be caused to the tenants by eviction will outweigh the advan- 
tage to the landlord, under the First Proviso to section 10 (3) (e) the application will 
have to be rejected. Learned Counsel submits that the Courts below have 1 ot dis- 
cussed this aspect of the matter 


To deal with the point ıt is necessary to quote certain portions of the Act. 


“to (3) (a). A landlord may, subject to the provisions of clause (d), apply to 
the Controller for an order directing the tenant to put the landlord in possession. 
of the building — ‘ 


(1) in case it is a residential building, if the landlord requires ıt for his own 
occupation or for the occupation of his son and ıf he or his son is not occupying a 
residential building of his own in the City, town or village concerned ; 


(11) in case ıt is a non-residential building which ıs used for the purpose of 
keeping a vehicle or adopted for such use, if the landlord requires it for his own 
use or for the use of his son and if he or his son 1s not occupying any such building 
in the City, town or village concerned which 1s his own ; 


(iii) in case it is any other non-residential building, if the landlord or his 
son is not occupying for purposes of a business which he or his son 1s carrying on, 
a non-residential building ın the city, town or village concerned which 1s his own : 


“ro (3) (c). A landlord who 1s occupying only a part of a building, whether 
residential or non-residential, may notwithstanding anything contained ın clause 
(a), apply to the Controller for an order directing any tenant occupying the whole 
or any portion of the remaining part of the building to put the landlord ın posses- 
sion thereof, if he requires additional accommodation for residential purposes. 
or for purposes of a business which he ıs carrying on as the case may be 


10 (3) (e) The Controller shall, if he is satisfied that the claim of the land- 

~ lord 1s bona fide, make an order directing the tenant to put the landlord in posses- 
sion of the building on such date as may be specified by the Controller and if the 
Controller 1s not so satisfied he shall make an order rejecting the application. 


Provided that, in the case of an application under clause (c), the Controller 
shall reject the application if he is satisfied that the hardship which may be caused 
to the tenant by granting 1t will outweigh the advantage to the landlord : 

* * a a 
2. (2) In this Act, unless the conext otherwise requires, ““buıldıng”? mears 
any building or hut or part of a building or hut, let or to be let separately for 
‘residential or non-residential purposes Mees 


=- 
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Tt seems to me that on the facts of this case, the application of the landlord will 
fall under section 10 (3) (a) (1) and not under section 10 (3) (c). It may be noted 
that both ın the definition ın section 2 (2) and ın sub-clause (2), (22) and (zzz) of section 
10 (3) (a) a distinction 1s made between a residential building and anon-residential 
building a d correspondingly occupation for residential purposes of the residential 
portion and occupation for purposes of business of the non-residential portions.It will 
seem, therefore, that under the Act, the non-residential portion of the premuses ın 
question where the o1] mill ıs bemg run—and it 1s not disputed before me by the 
Jearned Counsel for the petitioners that ıt cannot be used for residential purposes as 
it stands, will be a building separate from the other portions of the busilding which are 
occupied for residential purposes and which the landlord intends to occupy for 
purposes of his residence ln other words, even though the landlord is already 
occupying a part of the building taking the structure as a whole for non-residential 
purposes, 1t cannot be said that merely because of that circumstances section 10 (3) 
(c) 1s attracted, because the occupation of that non-residential portion is for non- 
residential purposes, whereas he wants to occupy the other portions for residential 
purposes. The natural and normal interpretation of section 10 (3) (c) is that if a 
landlord 1s occupying a part of a residential building for residential purposes and 
wants additional accommodation for 1esıdential purposes in the same building, then 
section 10 (3) (c) will apply. But thisisnotsuchacase I put forth this interpre- 
‘tation and invited learned Counsel on the two sides to cite any decision which would 
confirm or run counter to this view. But they have stated that there are no decisions 
either way. It seems to me that the decision of Jagadisan and Srinivasan, JJ. im 
„Jaffar v. Palaniappa}, ıs not inconsistent with the view which I am expressing. In 
that case the landlord was occupying a part of the building for residential purposes 
and wanted additional accommodation of a part of the remaining portion of the 
premuses which part was occupied as a shop by the tenant The landlord invoked 
section 7 (3) of the Act of 1949, corresponding to section 10 (3) (c) of the Act of 1960, 
“The contention of the tenant was that section 7 (3) (c) of the Act of 1949 would not 
apply and this was put on a two-fold aspect, first, that, having regard to the defini- 
tion of building in section 2 (same as the present Act for our purpose) the portion 
already in the occupation of the landlord must be considered as a separate building 
by itself, and secondly, that sımılarly the portion sought to be recovered must also be 
-considered as a separate buildmg. In effect, therefore, the tenant’s contention 
was that the application would fall under section 7 (3) (a) (1) of the Act of 1949 
-corresponding to section 10 (3) (a)(i) of the Act of 1960, and, therefore, not maintain- 
able. This contention was repelled on the reasoning that the definition of building 
-as including part of a building was only a statutory fiction created for the benefit of 
the tenant, but would not make the part of the building cease to be a part of the 
building for construing section 7 (3) (c) and that, where the landlord in occupation of 
a part wants additional occupation of a portion or whole of the remaining part, 
the terms of section 7 (3) (c) will clearly apply The question which I am now 
considering did not fall for decision ın that case. 


Assuming, however, for the sake of argument that the decision will apply, it 
will only mean this, that the landlord here is already occupying a part of the build- 
ing No 13, Nagappa Mudal Street, Komaleeswaranpet by running an oil mill 
there and eventhough he wants to occupy the other portions of the building for 
residential purposes, the case will fall under section 10 (3) (c) of the Act,. But even 
on this footing 1t seems to me that there 1s no reason for interference with the order of 

-eviction I invited the learned Counsel for the petitioners to take me through the 
evidence to convince me that the hardship which may be caused to the tenants by the 
order of eviction will outweigh the advantage to the landlord Learned Counsel 
says that there 1s no evidence on this point. It does not appear at all that the tenants 
-were precluded from giving evidence on that point Further, the circumstances of 
the case speak for themselves, namely, here 1s a Jandlord who 1s not occupying a 


aT, gg a Aİ 
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residential building of his own and wants this residential portion badly for his large 
family. The hardship which may be caused to the tenants by the order of eviction 
cannot in any sense outweigh the advantage to the landlord ın such a case. 


In the result, the petition is dismissed with costs The tenants will be given two 
months’ time from now to vacate provided they pay up the arrears of rent, 1f any, 
up-to-date within a week from now That may be determined by the executing 
Court. 


S.V.J. — Petitlon dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Appellate Jurısdıctıon). 


PRESENT —MR. M. ANANTANARAYANAN, Chief Justice AND MR JUSTICE 
M. NATESAN 


Mjs. Presidency Talkies Private Limited, Proprietor of Paragon 
Talkies .. Appellant* 
j v 


The Presiding Officer, Labour Court, Madras and another .. Respondents. 


Industrial Disputes Act (XIV of 1947), section 33 (2) (b) —Interpretation—Meaning of 

“ paid” — Management offering to pay, but employee refusing to accept it—If in compliance 

with section 33 (2) (b) 

The two points for determination are (1) What is the legal interpretation of the 
word ‘paid’ as occurring 1n section 33 (2) of the Industrial Disputes Act, and (2) 
(2) what ıs the precise point of tıme at which or prior to which such an offer 
should have been made for the offer to be considered as comphance with the law. 


Held that, the employer, when he takes the action under section 33 (2) by dis- 
missing or discharging an employee, should ummediately pay him, or offer to pay 
him, wages for one month and also make an application to the tribunal for appro- 
valatthesametime Therefore, ıt is clear that, whereas in this case, the employee 
spurns the offer, the management would have fulfilled its oblıgatıon by making 
the offer ; the management need not secure, as indeed it cannot secure, the 
acceptance of the offer by the employee, before filing the application. 


Held also that, the offer should have been made simultaneously with the applıca- 
tion or prior thereto, depending on the facts of each case In the present case, 
even the very first application claimed that the pay was offred to the workman, 
or had been ‘paid’ ın that sense And this clam was not even refuted by the 
workman ln the second application, treating that as the effective one, the same 
averments are to be found, and there was no denial or counter statement 

Therefore there was proper compliance with section 33 (2) (b) of the Act 

Appeal under clause 15 of the Letters Patent against the order of the Honour- 

able Mr. Justice Veerswami dated 1st July, 1964 and made ın the exercise of the- 
Special Original Jurisdiction of the High Court in W.P. No. 815 of 1962 
presented under Article 226 of the Constitution of India to issue a writ of certiorari 
callıng for the records relating to the order of the first respondent in Complaint No. 
11 of 1961 and Petition No 18 of 1961 dated 8th May, 1962 and quash the said order 
made therein 


T. V. Balakrishnan, C V. Mahalingam and T. S Viswanatha Rao, for Appellants. 
V. Krishnan, P Veeraraghavan and B Kalyanasundaram, for Respondents 
The Judgment of the Court was delivered by 


Anantanarayanan, C J.—Thıs appeal has been instituted by Messrs Presidency 
Talkies (Private) Ltd, Proprietors of Paragon Talkies, Madras, from the judgment 
a cv vam, 


*W.A No. 249 of 1964, âth December, 1967. 
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of Veeraswami, J., ın W.P. No. 815 of 1962, declining to issue a writ of certiorari 
quashing theaward ofthe Labour Court inrespect ofone R Venugopal, an 
employee of the petitioner-firm and the main respondent 


The facts are quite simple, and may be briefly referred to at the outset The 
employee (R Venugopal) was suspended on 19th June, 1961, upon the main charge 
that he exhibited an advertisement slde without the permission of the management 
It will be easily appreciated that advertisement slides are exhibited during a 
performance as a consequence of contracts between the advertising firms and the 
management; the management derives a revenue from such exhibition of slides, 
which may be considerable Hence, if a slide, the exhibition of which is not au- 
thorised by the management, 1s deliberately exhibited by an employee during a 
performance, the concerned firm obtains the benefit of the advertisement, to the 
definite loss of the management Such behaviour on the part of an employee, if 
deliberate and not otherwise justified, may certainly amount to misconduct, and 
even misconduct of a grave character. 


An enquiry was held by the management on 17th July, 1961 and on 25th July, 
1961, the management drew up minutes referring to the evidence, holding that the 
charge was proved, and purporting to record the dismissal of the employee. As this 
occurred during the pendency of proceedings ın respect of an industrial dispute, the 
management sought the sanction ofthe Labour Court for approval of the contem- 
plated action of dismissal, under section 33 (2) (b) of the Industril Disputes Act. - 
Independently of this, the employee seems to have filed an application under section 
33-A, before the Labour Court, complaiming that the management had not com- 
plied with the requirements of section 33 (2) (b), and that the petition of the manage- 
ment was therefore liable to be dismissed. Both these petitions were apparently tried 
together, and disposed of by a single award or order of the Labour Court, declining 


to grant the sanction. The writ petition was filed, as we stated earlier, to quash this- 
award. 


The learned Judge (Veeraswami, J ) has dealt only with one ground of alleged 
non-compliance on the part of the management, under section 33 (2) (b) That 
ground was that the worker was not paid his wages for one month, as required by 
the Proviso to section 33 (2) (b), before the management purported to record his 
dismissal. The learned Judge went into this question, and negatived the argu- 
ment of learned Counsel for the management that an offer of aone month’s wages, 
where this offer ıs refused by the worker, would be adequate compliance with the 
law The learned Judge appears to have thought that, ın any event, there was no 
plea that one month’s wages were offered on or prior to the date of dismissal The 
learned Judge observed that there was a plea that one month’s wages were offered, 
and that the offer was refused 


On the facts, we are afraid that there has been more than one misconception or 
mus-statement of fact before the learned Judge, as the facts have been referred to and 
discussed ın the judgment We have gone into this matter carefully, and there can 
be no doubt whatever that the management did allege, and alleged repeatedly, 
that there was an offer of one month’s wages to the concerned employee (respondent) 
prior to the filing of the application, which was not accepted In view of the vague- 
ness, on this aspect, ın the judgment of the learned Judge, we think thatit would be 
desirable to refer to the actual record. On 25th July, 1961 the management filed 
its first application before the Labour Court under section 33 (2) (b) of the Act. 
This is paragraph 1 (a) of that petition— 


“The workman has been dismissed for the reasons stated below, under the 


provisions of section 33 (2) (6) of the Industrial Disputes Act, 1947, and has been 
paid one month’s wages”. 


A counter statement to this was filed by the workman, which ıs also on record. It is 
matter both of record and admission that, in this counter statement, this averment 
has not been refuted ın any manner Consequent upon the return of this petition for 


320 THE MADRAS LAW JOURNAL REPORTS (1968 


technical reason, the management filed a second petition before the Labour Court 
under section 33 (2) (b), namely, I D. No. 31 of 1961 In this ıt 1s stated that “‘ he 
(the workman) has been paid one month’s wages according to the proviso thereto, 
but the said workman has refused to receive the same ” 


There are two points here, which can be very briefly clarified The first point 
is, what ıs the legal interpretation of the word ‘ paid’ as occurring ın section 33 (2) 
(b) Proviso? Does it mean not merely that the management should make the offer 
of one month’s wages, but also that the workman should necessarily accept the 
‘wages, a matter depending entirely on his violition, before the management could 
act further? The answer to this 1s to be found in Straw Board Manufacturing Co., 
Lid. v. Govind?, wherein thew Lordships observed. 


“ that the employer when he takes the action under section 33 (2) by dis- 
missing or discharging an employee, should immediately pay him, or offer to 
pay him, wages for one month and also make an application to the tribunal for 
approval at the same tıme ”. 


Therefore, it is clear that, where as in this case, the employee spurns the offer, the 
management would have fulfilled its obligation by making the offer ; the manage- 
ment need not secure, as indeed ıt cannot secure, the acceptance of the offer by the 
employee, before filmg the application. 


The second point is, what 1s the precise point of time at which, or prior to which 
such an offer should have been made, for the offer to be considered as comphance 
with the law? ‘This, again, 1s answered by the same observations of the Supreme 
Court that we have just referred to | Aswill be clear from those remarks, the offer 
should have been made simultaneously with the application or prior thereto, depen- 
ing on the facts of each case. In the present case, even the very first application 
claimed that the pay was offered to the workman, or had been ‘ paid ’ ın that sense. 
And this clarm was not even refuted by the workman In the second application, 
treating that as the effective one, the same averments are to be found, and there was 
no denial or counter statement. 


Under these circumstances, we are afraid that the learned Judge (Veeraswami, J) 
was under a misapprehension when he thought that there was non-compliance with 
section 33 (2) (b) of the Act, on the part of the employer As regards the offer of 
one month’s wages to the employee, there has been non-compliance whatever, 
and the employee did not even controvert the allegation of the employer made at the 
material point of time that, at that time or prior to ıt, a month’s wages had been 
offered to the employee, and had been rejected by the employee Its clear that 
the employer-organisation has no means of compelling an unwilling employee to 
accept one month’s wages If indeed that were to be the law, every application 
under section 33 (2) (b) could be defeated, by the simple device on the part of the 
workman of not taking the offered wages 


It follows that the only ground on which the writ petition was dismissed, can- 
not be sustained by us But, before the Labour Court, there was another ground 
mooted though it was not dealt with by the learned Judge. In referring to this ground, 
we might briefly cite the observations of thcır Lordships of the Supreme Court in 
Lord Krishna Textile Mills v. Its Workmen?. As the Supreme Court poimted out, the 
appropriate authority dealing with an application under section 33 (2) (6) cannot 
examine the facts, as an appellate Court might do. It ıs only if the authority is 
satisfied that the finding recorded at the domestic enquiry is perverse, in the sense 
that it is not justified by any legal evidence whatever, that the authority may be 
entitled to decline approval Theu Lordships have stressed the difference between 
a finding not supported by legal evidence, which 1s sometimes loosely called the 
* No evidence’ Rule of Judicial Review and a finding supported by evidence, which 
an authority exercising jurisdiction under the Industrial Law, may not itself consider 
adequate or satisfactory. 
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In the present case, the complaint appears to be that the evidence about the 
‘misconduct was forthcoming only from witnesses referred to by the employee him- 
self. We find that even this complaint, strictly speaking, may not be Justified. For, 
though the record refers to the Manager and the Operator as witnesses referred to 
by the employee, they appear to have been examined-in-chief for the employer 
organisation, and cross-examined by the employee. However, since we are not in 2 
position to judge whether there was legal evidence ın support of the charge or other- 
‘wise, this matter not having been dealt with atall by the learned Judge (Veeraswami, 
J.) we allow the appeal to the extent of setting aside the judgment of the learned 
Judge, and issuing a writ of certiorari quashing the award. This displacement of 
the award now releases the proceeding for further action by the Labour Court, if 
the employee desires to ventilate his grievance further, and the management also 
‘wants the approval of the Labour Court now under section 33 (2) (b). No order 
as to costs. 


V.M.K. 





Writ appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. Justice N. KrisHNASWAMI Reppy. 
‘C. Bhaktavatsalam .. Petitioner* 
0. 
V. Govindarajulu e. Respondent. 


Criminal Procedure Code (V of 1898), section 190—Commissioner of Police passing final orders 
referring the complaint given to the police as mistake of fact—If operate to bar a complaint 
, before a Magistrate having jurisdiction—If an abuse of process—Practice. 


The Commussioner of Police who passed the final orders referring the complaint 
(of the respondent) given to the police as mistake of fact will not be a bar for a 
complaint before a Magistrate having jurisdiction. It 1s true that under section 
7 of the Madras City Police Act, it 1s provided that the Commissioner shall by 
‘virtue of his office be a Presidency Magistrate, but he shall exercise his powers as 
Magistrate subject to such orders as may from time to time be issued by the State 
‘Government. The G.O No. 1271 (Judicial) dated 13th August, 1968, makes it 
clear that the Commissioner of Police in Madras is prohibited from exercising the 
power of taking cognizance of offences under section 190, Criminal Procedure 
‘Code. An order passed by the Commussioner of Police under section 173, Grımi- 
nal Procedure Code, cannot under any circumstances be a bar for a complaint 
by a party before a Magistrate who has jurisdiction to take cognizance of the com- 
plaint under section 190, Criminal Procedure Code. As a matter of fact, it is 
the practice when the police give a notice to the party referring the case, such party 
is requested to file a complaint before a Magistrate, ıf so advised. There being no 
prior complaint before the Magistrate which resulted in a dismissal under section 
203, Criminal Procedure Code, the complaint filed by the respondent cannot be 
said to be an abuse of process. 


Petition under sections 435 and 439 of the Codeof Criminal Procedure, 1898, 
praying the High Court to revise the order of the Sixth Presidency Magistrate of the 
‘Court of the Presidency Magistrates, Saidapet, Madras, dated 21st July, 1967 and 
made in MP. No. 60 of 1967 in CC. No 2270 of 1967. 


V. Ganapathy Subramania Iyer, for Petitioner. 
V. Gopinath, for Respondent. 

Galvin Jacob, for Public Prosecutor, for State 
The Court made the following 


Orver —This petition has been filed by the first accused in C C. No. 2270 of 
2967 against the order of the Sixth Presidency Magistrate overruling certam prel- 
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minary objections raised by hm The facts of the case relevant for the purpose 
of deciding the points raised ın this petition are briefly these. 


The respondent V. Govindarajulu, a retired Deputy Adminustrator-General 
and, Official Trustee, Madras, filed a private complaint against the revision peti- 
tioner and two others alleging that they had committed the offence of criminal 
breach of trust and falsification of accounts in respect of certain trust properties of 
Saidapet Annadhana Samajam which ıs a public charitable society, of which the 
petitioner was the Secretary and the other two accused were the President and 
Treasurer, respectively The Sixth Presidency Magistrate took the case on file. 
The revision petitioner filed a petition before the learned Magistrate alleging firstly, 
that the respondent was not a member of the Annadhana Samajam and as it is not 
shown that he was interested ın the Samajam or the school run by it, he 1s ıncom- 
petent to file the complaint ; secondly, that the respondent filed a petition before the 
Deputy Commussioner of Crimes ın respect of the same matter and the said complamt 
was referred as a mistake of fact and that subsequently he appealed to the Commis- 
sioner and the same was also dismussed and in those circumstances, the present com-- 
plaint was not maintainable and its entertainment was barred ; thirdly, that the 
complaint dıd not disclose any offence and so it was lable to be dismissed ; and 
lastly, that at the mstance of the respondent, a civil suit was filed ın respect of the- 
same facts alleged against the petitioner and the other accused and that the com- 


plaint filed while the suit was pending, without the sanction of the civil Court was 
not maintainable. 


It has to be noted that after the Commissioner of Police disposed of the matter, 
the revision petitioner filed a complaint under section 211, Indian Penal Code, against 
the respondent and that was dismissed Subsequently the respondent filed the 
present complaint and ıt appears, a revision agamst that order 1s pending. 


Learned Sixth Presidency Magistrate negatived all the contentions raised by 
the petitioner before him and in my opinion, rightly 


The learned Counsel appearing for the petitioner pressed before me the second 
point raised before the Magistrate, namely that the present complaint is barred as the 
complaint given by the respondent in respect of the same facts before the police 
was referred as mistake of fact and the Commussioner of Police on appeal by the 
respondent, refused to interfere with the order of the Police. He further contended 
that the present complaint 1s an abuse of process of Court as he had already exhaust-- 
ed his remedy before the police There is absolutely no force in this contention. 
The learned Magistrate took cognizance of the case under section 190 (1) (a) of the 
Criminal Procedure Code Under section 190 (1) (a), Criminal Procedure Code, 
a Magistrate having jurisdiction, may take cognizance of any offece upon receiv- 
ing a complaint of facts which constitute such offence. 


“ Complaint ” is defined under section 4 (1) (4) of the Criminal Procedure Code 
as the allegation made orally or in writing to a Magistrate, with a view to his 
taking action under the Code, thatsome person whether known or unknown, has 
commutted an offence, but 1t does not include the report of a Police Officer. 


Under section 200, Criminal Procedure Code, a Magistrate taking cognizance 
of an offence on complaint shall examine the complamant and the witnesses present, 
if any, upon oath. Under section 202, Criminal Procedure Code, a Magistrate, 
on receipt of a complaint ofan offence may either inquire into the case himself or, if 
he is a Magistrate other than a Magistrate of the Third Class, direct an enquiry or 
investigation to be made byany Magistrate subordinate to him, or by a Police Officer, 
for the purpose of ascertaining the truth or falsehood of the complamt Under 
section 203, Criminal Procedure Code, the Magistrate before whom a complaint 1s 
made, may dismiss the complaint, if, after considering the statement on oath (if any) 
of the complainant and the witnesses and the result of the investigation or nquiry 
(fany) under section 202, there1s in his judgment no sufficient ground for proceeding. 
These provisions make it clear that when a complaint ıs filed before a Magistrate, 
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he may take cognızance of the case on examining the complainant on oath or he 
may enquire himself or direct any other Police Officer for the purpose of ascertaining 
the truth of the case and if he is satisfied from the examination of the complamant on 
oath and the report of the Police Cfficer that there are no sufficient grounds for 
proceeding with the case he may dismiss it. What was preferred by the respon- 
dent before the Sixth Presidency Magistrate was a complaint within the meaning of 
section 4 (1) (4) of the Criminal Procedure Code The Magistrate took cognizance 
of the case under section 190 (1) (a), Crımmal Procedure Code. The learned 
Magistrate 1s fully competent to take cognizance on a complamt of a cognizable 
or a non-cognizable offence There is no prohibition under the Crımınal Procedure 
Code for a Magistrate taking straightway cognizance of even a cognizable offence 
on a complaint preferred by the party. If once the Magistrate had exercised his 
power under section 203, Criminal Procedure Code, and dismissed such a complamt, 
whether a second complaint would be barred is a matter which will very much 
depend upon the facts ofeach case. In the present case, it is not the 
case of the petitioner that the Magistrate had taken cognizance of the matter already 
and dismissed it under section 203, Criminal Procedure Code, and that the present 
complaint was barred But he contends that ınasmuch as the information was laid 
in respect of the same facts covered by the present complaint to the Police C fficer 
and ıt was referred as a mıstake of fact and on appeal, the Commussioner confirmed 
ut, it must be deemed as dısmıssal of complaint by the Commissioner as he exercised 
the powers of a Presidency Magistrate in the City of Madras. If as contended 
by the learned Counsel, the Commussioner of Police exercised the powers of a Presi- 
dency Magistrate ın respect of cognizance of cases under section 190, Criminal 
Procedure Code, there may be some force that once in that capacity the Commıs- 
sioner of Police has dealt with the complaint, that the second complamt may amount 
atleast to abuse of process. But ıt appears to be clear that the Commissioner of Police 
has no power to take cognizance of a complaint under section 190, Criminal Pro- 
cedure Code. Under section 7 of the Madras City Polce Act, ıt 1s provided that 
the Goramıssıoner shall by virtue of his office be a Presidency Magistrate, but shall 
exercise his powers as Magistrate subject to such orders as may from time to tıme 
be issued by the State Government. ‘The State Government passed G.O. No. 1271 
(Judicial) dated 13th August, 1898, which still seems to be ın force is as follows: 


“ In exercise of the power conferred upon him by section 7 of the Madras 
Police Act, 1888 and in supersession of all previous orders on the subject, the 
Governor-ın-Councıl is pleased to declare that the Commissioner of Police, 
Madras, shall not, in his capacity as a Presidency Magistrate, exercise the power 
of taking cognizance of offences under section 190 of the Code of Criminal Pro- 
cedure, except so far as may be necessary to receive “ occurrence reports?” 
under section 157 and to deal wıth such reports under section 159, and also to 
receive and dispose of reports submitted under section 173 and to make orders. 
under sub-section (3) of that section.” 


The above Government Order makes ıt clear that the Commissioner of Police 
in Madras 1s prohibited from exercising the power of taking cognizance of offences 
under section 190, Criminal Procedure Code, But, of course, under the same 
Government Order, the Commissioner of Police can receive occurrence reports 
under section 157, Criminal Procedure Code, and finally, reports under section 173, 
Criminal Procedure Code, and he can also pass orders under section 173 (3) of 
the Code An order passed by the Commussioner of Police under section 173, 
Criminal Procedure Code, cannot under any circumstances be a bar for a complaint 
to be filed by a party before a Magistrate who has jurisdiction to take cognizance 
ofthe complaint under section 190, Criminal Procedure Code Even m a case where 
the police investigate a cognizable offence in respect of the mformation received 
by them and submut a final report under section 173, Crımınal Procedure Code, 
of which the Magistrate having jurisdiction takes cognizance by virtue of section 190 
(1) (6), Grumınal Procedure Code, 1 do not think there will be a bar for the Magis- 
trate taking cognizance of a complaint filed by a party in respect of the same facts 
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under section 190 (1) (a), Criminal Procedure Code, and proceed with the enquiry 
or the trial, as the case may be, or of both. The investigation by the police of a 
cognizable offence has nothing to do with the Magistrate taking cognizance of the 
same matter on a complaint by a party. So, I am of the view that the Commis- 
sioner of Police who passed the final orders referring the complaint given to the 
police as mistake of fact will not be a bar for a complaint before a Magistrate having 
jurisdiction. As a matter of fact, ıt is the practice that when the police give a 
notice to the,party referring the case, such party 1s requested to file < complaint 
before a Magistrate, if so advised. 


The learned Counsel for the petitioner relied upon two decisions of the Supreme 
Court, namely (1) Gopal Das v. State of Assam} and Pramatha Nath v. Saroj Ranjan*. 
In the earlier decision, the Supreme Court has stated that a complaint disclosing 
cognizable offences may well justify a Magistrate in sending the complaint under 
section 156 (3) to the police for investigation and if he does so then he would have 
to proceed in the manner provided by Chapter XVI of the Criminal Procedure 
Code. The Supreme Court pointed out only the discretion given to a Magistrate 
to direct the Police Officer to investigate the case under section 156 (3). But this 
does not mean that the Magistrate has no power to take cognizance of the case 
under section 190 (1) (a) following the procedure laid down in sections 200, 202 
and 203 of the Code. In has been made clear by the Supreme Court that the 
Magistrate should follow the procedure in taking cognizance of complaints even in 
cases where the Magistrate had directed the police to investigate under section 1 56 
(3). In the second case, the Supreme Court has stated as follows : 


“An order of dismissal under section 203, Criminal Procedure Code, is no bar 
to the entertainment of asecond complaint on the same facts but it willbe enter- 
tained only in exceptional circumstances, e.g , where the previous order was passed 
on an incomplete record or on a misunderstanding of the nature of the complaint 

, or it was manifestly absurd, unjust or foolish or where new facts which could 
not with reasonable dihgence, have been brought on the record in the previous 
proceedings have been adduced. It cannot be said to be in the interests of justice 
that after a decision has been given against the complamant upon a full conside- 
ration of his case, he or any other person should be given another opportunity 
to have his complaint enquired into.” 


“This decision will not at all apply to the facts of this case because there was no prior 
complaint before a Magistrate which ended in a dismissal under section 203, 
Criminal Procedure Code. Similarly, another decision in Kumaraiah v. Chinna 
Naicker3, is-of no help to the petitioner. That was also a case where a complaint 
filed by the party was dismissed under section 203,-Criminal Procedure Code, 
after the investigation by the police under section 202 of the Code and after such 
dismissal, a second complaint was filed. It was held that though a second complaint 
may not be barred for its entertamment on the facts of the case, it might be an abuse 
of process. The learned Counsel for the petitioner relied upon another decision 
in A. K. Roy v. State of W.B.*, Even this decision is of no use in relation to the facts 
of this case. What ıs stated in that decision is that when the police upon investi- 
gation has submitted afmal report under section 173, Criminal Procedure Code, 
a Magistrate cannot direct the police to submit a charge-sheet; but he can take 
cognizance on the statement of facts contamed ın the final report, if those facts 
constitute an offence. I am not able to see as to how this observation is relevant 
for this case. 


1 am, therefore, of the view that the complaint filed by the respondent is 
neither an abuse of process nor barred because of the prior investigation by the 
‘police. 


V.M.K, Revision case dismissed. 


een a Şİ 


1. AIR 1961SC 987. 3. 1945 M.W.N (Gri) 144 
2. (1962) 2 S C R. (Supp ) 297 : ALR. 4, AIR. 1962 Cal, 135, 
1962 SG 876. 
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[FULL BENCH] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mnr. Justice K. Srinivasan, Mr. Justice P. RAMAKRISHNAN AND 
MR. Justice K. S. RAMAMURTI. 


P. Sivasankarasubramania Pillai and others .. Petitioners* 
v. 
The Revenue Divisional Officer, Tuticorin and others .. Respondents. 


Madras Revenue Recovery Act (II of 1864), section 38— Madras Subordinate Collectors and 
Revenue Malversation (Amendment) Regulation (VII of 1828), section 3 (3)—Respective 
scope—Revenue sale confirmed by Deputy Collector— Jurisdiction of District Revenue 
Officer to set aside the sale under section 3 (3) of Regulation (VII of 1828) read with section 
38 (3) of the Revenue Recovery Act—Scope and ambit of revisional powers of Collector 
under section 3 (3) of Regulation (VII of 1828)—Considerations to be taken into account 
Jor exercise of discretion. 


Madras Hereditary Village Offices Act (III of 1895), sections 7 and 23—Madras Subordi- 
nate Collectors and Revenue Malversation (Amendment) Regulation (VII of 1828), section 
3 (3)—Order of suspension passed against village headman by Revenue Divisional Officer 
under section 7 of Madras Act (III of 1895)—Village headman preferring no appeal 
against order—District Revenue Officer if can suo motu, revise the order under section 
- 3 (3) of Regulation (VII of 1828)—Existence of right of appeal under section 23 of Madras 
Act (III of 1895)—If extinguishes revisional powers under section 3 (3) of Regulation 

VII of 1828. 


Even after the confirmation of a revenue sale by the Deputy Collector, the 
District Revenue Officer has jurisdiction to set aside the sale under the powers of 
superintendence, control and revision given to a Collector under section 3 (3) 
of the Madras Subordinate Collectors and Revenue Malversation (Amendment) 
ime (VII of 1828) read with section 38 (3) of the Madras Revenue Recovery 

ct. 


[Held, there was no conflict between the two Full Bench decisions of Chittayya v. 
Secretary of State for India, (1931) 62 M.LJ. 592: I.L.R. 55 Mad. 453 and 
Nagarathnammal v. Ibrahim Sahib, I.L.R. (1955) Mad. 460: (1955) 2 M.L.J. 49, 
and that they did po* sn reconsideration by a larger Bench]. 


But while exercising the revisional powers under section 3 (3) of the Madras 
Regulation (VII of 1828) 1t must be borne in mind that even though the power 
of superintendence, control and revision reserved to the Collector under the section 
is in very wide terms and the proceedings of the Subordinate or Assistant Collectors 
are subject to revision in the fullest manner, a restriction has to be imposed as neces- 
sarily flowing from the provisions of the particular statutes which the Subordinate 
or Assistant Collector enforces or administers. The wide language employed in 
section 3 (3) of the Regulation does not mean that the Collector can pass any order 
which the Subordinate or Assistant Collector could not himself have passed under 
section 38 of the Revenue Recovery Act. The power of revision would extend 
only to the limit of enabling the District Collector to substitute his own order which 
he would have passed within the framework of the Revenue Recovery Act and 

` within the strict mits and subject to the provisions of section 38 (1) and (3) of the 
Revenue Recovery Act His power does not extend to collateral matters or objects 
alien to the enactment ın question. 


Relying upon the wide language of section 3 (3) of the Regulation the District 
Collector cannot exercise an undefined, unrestricted or an unlimited plenary 
power outside the provisions of the Revenue Recovery Act The correct legal 
position 1s that whenever the legality or the correctness of the order of the Dis- 
trict Collector passed ın revision under section 3 of the Regulation is questioned, 

a A 
*W.P. Nos. 1027 and 1225 of 1963 and 424 of 1964, 7th December, 1966 + 
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it must be shown that the Collector acting within the scope of his authority could 
have himself passed the order in question, if he had acted as the original authouity. 
His decision should conform to the limitations and restrictions, whatever they may 

` be, express or arising by necessary implication ın the context of section 38 of the 
Revenue Recovery Act. 


There 1s no time-lımıt within which the District Collector should or could 
exercise his power of revision under section 3 (3) of Regulation VII of 1828. If 
confirmation of the sale by the Sub or Assistant Collector 1s fixed as the time-limit, 
the powcr of revision will become useless and illusory ın a vast majority of cases. 
Far from the confirmation of the sale by the Sub-Collector operating as a time mut, 

“the power of the District Collector to set aside a sale must be recognised at any 
stage and only then the mam object underlying Regulation VII of 1828 would be 
achieved. Any other view would result ın strange and absurd results virtually 


making the Subordinate Collector the head of the revenue administration of the 
district. 


The power reserved under the proviso to section 38 (3) of the Revenue Recovery 
Act to set aside a revenue sale is in the discretion of the authority. It would not 
be correct to read into ıt any time-lımıt beyond which this power cannot be exer- 
cised, especially when in the same section a trme-lumit of one month is fixed in 
the case of an application and no such time-lmit 1s mentioned in the proviso. 

“Under this provision even the Sub-Collector will have jurisdiction to set aside 
the sale even after ıts confirmation. 


Even otherwise, i.¢., even if it should be held that the Sub-Collector will have 
no power to set aside the sale under the proviso to section 38 (3) of the Revenue 
Recovery Act once he has confirmed ıt, 1f the revenue sale 1s such that ıt ought not 
to have been confirmed the District Collector 1s entitled, under the powers of 
revision under section 3 (3) of the Regulation (VII of 1828), to set aside the revenue 
sale for the reasons in the proviso to section 38 (3) of the Revenue Recovery Act 


Thus, so far as the District Collector is concerned, there is no limitation or 
restriction on his powers to revise the orders of the Subordinate Collector except 
that it should be for effectuatıng the purposes of the Revenue Recovery Act. 
Long lapse of tıme, col sequent appreciation in prices, negligence and laches of 
the party aggrieved, the conduct of the party giving rise to equitable estoppel, 
intervention of rights of third parties, who have become bona fide transferees for 
value and who have invested large sums of money by way of reclamation and 
improvement of lands or puttmg up buildings, are all circumstances which will 
be taken into account by the District Collector when exercising his powers of 
revision. The undoubted authority and jurisdiction should not be mixed up 
with the discretion involved in the exercise of thesame The wider the power the 
greater is the circumspection and discretion required in exercising it. 


Simularly the District Revenue Officer has under section 3 (3) of the Madras 
Regulation (VII of 1828) undoubted jurisdiction to revise, suo motu, an order of 
suspension passed by the Revenue Divisional Officer ın the course of disciplinary 
proceedings under the Madras Hereditary Village Offices Act (III of 1895) The 
argument that if in respect of the order no appeal 1s preferred by the aggrieved 
person under section 23 of Madras Act (III of 1895), that order becomes final 


and the District Revenue Officer has no revisional jurisdiction under Regulation 
(VII of 1828), 1s untenable. 


It is not possible to hold that the machmery for the nght of an appeal in section 
23 of the Madras Act (III of 1895) will have the effect of extinguishing the revisional 
power of the District Collector under Regulation (VII of 1828). The provision 
for an appeal ıs for an entirely different purpose, namely, a statutory mght of 
appeal to the aggrieved party. The power of revision and superimtendence is 
a different power altogether and that 1s vested with the discretion of the Collector 
‘with a view to ensure and maintain the efficiency, purity, morale and the disci- 
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pline amongst the suhordinate revenue officials. Both the powers can co- 
exist and there is nothing so inherently incompatible in the two powers as to 
make one hold that the existence of the one necessarily means the supersession of 
the other. The conferment of a right of appeal to the aggrieved party to the 
higher authority, at the same time reserving a suo motu power of revision in the 
higher authority 1s a quite known and famılıar conception. Section 23 of the 
Madras Act IIT of 1895 cannot be so interpreted as to have the effect of extin- 
guishing the power of revision of the District Collector under section 3 (3) of the 
Madras Regulation VII of 1829 
Case law discussed. 


The Board of Revenue, however, has no power of revision in respect of the 
order passed by the District Revenue Officer under the Madras Regulation 
VII of 1828. 

Petition under Article 226 of the Constitution of India praying that in the 
«circumstances stated theren and in the affidavit filed therewith, the High Court 
will be pleased to issue a writ of certlorari callıng for the records of the Board of 
Revenue (the third respondent herein): relating to the petitioners’ appeal, dated 
and August, 1962, against the order of the District Revenue Officer, Tirunelveli, 
dated 29th June, 1962, and to quash the Board’s final order made ın its proceedings 
B.P. Rt. No 1019 (A), dated 4th March, 1963 

V. K. Thiruvenkatachari for R. G Rajan, M M. Ismail for P. Ramaswami, S. Mohan 
-and A. R. Ramanathan, for Petitioners 


The Government Pleader (G Ramanyam) and V Vedantachari, for Respondents- 
The Judgment of the Court was delivered by 


Ramamurti, 7 —The above cases have been directed by the Learned Chief 
Justice to be posted before this Full Bench as Kailasam, J., and Venkatadri, J. 
(sitting singly) before whom these cases came, took the view that there 1s a conflict 
between two Full Bench decisions of this Court Chittayya v. Secretary of State Jor 
Indiat, and Nagarathnammal v. Ibrahim Sahib?. 


Writ Petıtion No. 1027 of 1963, arıses out of proceedings, under the Madras 
Hereditary Village Offices Act (III of 1895). The question raised is whether the 
District Revenue Officer has jurisdiction to modify the order passed by the Revenue 
Divisional Officer in the course of the disciplinary proceedings against a vage 
headman. Writ Petition Nos. 1225 of 1963 and 424 of 1964, arise out of proceedings 
under the Madras Revenue Recovery Act (II of 1864) and the question raised 1s 
whether, after the confirmation of a revenue sale by the Deputy Collector, the 
District Revenue Officer has jurisdiction to set 1t aside under Regulation VII of 
1828 (The Madras Subordınate Collectors and Revenue Malversation) (Amend- 
ment) Regulation, 1828 read with section 38 of the Madras Revenue Recovery 
Act. Elaborate arguments were advanced before us about the precise scope of 
the decision in both the Full Bench cases, as to the relative jurisdiction and powers 
of the Sub-Divisional Officer, the District Revenue Officer as well as the District 
‘Collector, ın regard to proceedings under the enactments aforesaid. After hearmg 
arguments of learned Counsel appearing for all parties, it was noticed that there is 
really no conflict between the two Full Bench decisions of this Court. Even so, 
arguments were allowed to be proceeded with as Counsel for the petitioners wanted 
to convince us that the two Full Bench decisions require reconsideration on the 
ground that certain crucial and relevant aspects were not given adequate conside- 
ration in the two decisions Even at the threshold we may state we are not per- 
suaded that the matter requires a fresh consideration by a larger Bench With 
respect, we are of the opinion that the view expressed ın the two Full Bench decisions 
is correct. 


Writ Petition No 1027 of 1963—The petitioner herem is the village 
headman of Manjcerkayal and Palayakayal villages of Srivaikuntam taluk, Tinne- 


1. (1931) 1 LR 55 Mad 433 : 62 MsL J 2 ILR. (1955) Mad 460. (1955) 2 
92. MLJ. 49 
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velly district. By his proceedings, dated 8th December, 1961, the Revenue Divi- 
sional Officer, Tuticorin, framed two charges against the village headman; (1) 
that he did not issue printed receipts as required by the rules for the amounts collec— 
ted from the pattadars durmg the years 1957-1960; and (iz) he had collected a 
sum of Rs. 1,298-62 and temporarily misappropriated ıt for a period of six months, 
and after an enquiry and after hearing the explanations of the village headman, 
the Revenue Divisional Officer passed an order on 11th January, 1962, suspending 
the village headman for a period of one year reckoning from 6th May, 1962. The 


village headman did not file an appeal agaınst this order of the Revenue Divisional 
Officer. ’ 


But the District Revenue Officer took up the matter suo motu. He was of the 
view that the case was one of proved misappropriation and that the punishment of 
suspension for one year was inadequate. He, therefore, issued a notice to the village 
headman to appear before him on 27th April, 1962, and to show cause why the 
punishment should not be enhanced to one of removal from service. After hearing 
the explanations of the village headman, the District Revenue Officer of Tinnevelly 
passed an order, dated 29th June, 1962, by which he directed that the village head- 
man should be removed from service. Thereupon the petitioner herem, the village 
headman, filed a petition before the Board of Revenue objecting that the District 
Revenue Officer had no power, suo motu, to revise the order of the Revenue Divisional 
Officer, especially when the village headman had not preferred an appeal to the 
District Revenue Officer against the order of suspension and the period of suspen- 
sion of one year had already expired. The Board of Revenue by its order, dated 
4th March, 1963, set aside the order of the District Revenue Officer and remanded 
the matter for fresh enquiry after furnishing full details of the charges, the dates. 
of collection, the date of remittances, etc , thus giving the village headman concerned 
an adequate opportunity to make a proper defence in respect of the charges. The 
Board was of the view that the proceedings were irregular inasmuch as the charges 
were not precise, and did not contain the requisite details. At the same time, the 
Board over-ruled the objection raised by the village headman as to the suo motu 
power ofrevısıon of the District Revenue Officer. The Board held that the District 
Revenue Officer had undoubted Jurisdiction to revise the order of the Revenue 
Divisional Officer by virtue of section 3 of Regulation VII of 1828. 


This Writ Petition has been filed to quash the proceedings of the Board 
of Revenue and the District Revenue Officer, the mam complaint being that the- 
order of the Revenue Divisional Officer had become final, the petitioner not having 


preferred any appeal and having suffered the punishment of suspension for a period 
of one year. 


Writ Petition No. 1225 of 1963.—In a revenue sale held on 20th March, 1958, 
under the provisions of the Madras Revenue Recovery Act the land bearing S. No.. 
276 of an extent of 14 36 acres situated in the village of Nedambaram, Tiruttani 
taluk, Chingleput district, was purchased by the petitioner in this writ petition for 
a sum of Rs. 65 This sale was confirmed by the Deputy Collector-Manager, 
Tıruttanı, on goth March, 1960, and a certificate of sale was also issued On 22nd 
December, 1961, one Munıkannıah, the second respondent ın this petition, filed a 
petition before the District Revenue Officer, Chingleput, to set aside the revenue 
sale on the ground that out of an extent of 14.36 acres comprising the field S. No. 
276, land of an extent of gı cents belonging to Munikanniah and covered by 
P. Nos. 11 and 18 of Seethapuram Village comprised in the revenue group of 
Nedambaram was also sold while the arrears due were ın respect of P Nos 25 and 
2 only. The District Revenue Officer after investigation found that this bit of 
land, gı cents, covered by P Nos. 11 and 18 did not belong to the defaulter, Chinna 
Munuswami and set aside the sale in respect of the entire 14 36 acres by his order, 
dated 22nd October, 1963. Before passing this order the District Revenue Officer 
issued a notice to the petitioner ın the writ petition on 24th September, 1963, to 
appear at the enquiry which was fixed to 3rd October, 1963, and state his objections.. 
On 17th October, 1963, the writ petitioner filed an objection statement and also. 
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prayed for fixing a suitable date to enable his Advocate to present his case in person. 
The District Revenue Officer, however, passed the final order on 22nd October, 
1963. The present writ petition has been filed on the ground that the District 
Revenue Officer, the first respondent herein, has no jurisdiction to set aside the 
revenue sale, after its confirmation, no petition having been filed to set aside the 
sale under sections 37-A and 38 of the Revenue Recovery Act, nor any suit under 
section 59 having been filed. The main objection that 1s raised is that the Revenue 
Recovery Act is a self-contained enactment, contaming the entire machinery for 
the holding of the sales and for confirmation or cancellation, as the case may be, 
and that the supervisory power of the Collector under Madras Regulation VII of 
1828, cannot be availed of to revise the orders passed by the Deputy Collector. 
On the merits, the complaint of the petitioner *s that the auction was held after 
observing all the formalities, that there was full publicity of the proposed sale by 
auction, that the objector, Munikanniah, the second respondent, was aware of 
the sale. He was also fully aware of the writ petitioner taking possessicn of the 
property and effecting considerable improvements investing large sums of money 
by levelling up the land and umproving its soil, etc. The objection has also been 
raised that the proceedings of the District Revenue Officer offend the rules of lımita- 
tion, and that in any event the sale ought not to have been set aside in its entirety 
when the objection by the second respondent regarding the validity or legality 
of the sale was only in respect of lands in which he was interested, namely, an extent 
of gı cents. The petitioner has also made the complaint that the proceedings of 
the District Revenue Officer are opposed to principles of natural justice, as the 
petitioner was not given adequate opportunity to place his objections with all the 
materials, with the assistance of his Counsel and that the District Revenue Officer 
E acted with undue haste in having disposed of the matter even on 22nd October, 
1963. 


In the counter affidavits filed by respondents 1 and 2 the mam stand taken 
is that'the second respondent was not a defaulter and the revenue sale inasmuch 
as it included his land in P Nos. 11 and 18 was illegal as the revenue authorities 
have brought to sale all the properties included in S. No. 276 under a joint patta, 
over-looking that that includes not only the lands of the defaulter but İands of the 
other people who are not ın arrears. On the legal question their contention is 
that the District Revenue Officer has undoubted powers of revision under Madras 
Regulation VII of 1828, and the same could be exercised even after the confirmation 
of the sale, and even if there was no petition under sections 37-A and 38 of 
the Revenue Recovery Act. 


W. P. No 424 of 1964 —This petition has been filed to quash the order 
of the Collector of Coimbatore, dated 16th May, 1963. The petitioner, herem, 
one Navaneethakrishnan Chettiar, purchased in a revenue sale certain properties 
of an extent of 11 87 acres, belonging to one Kandaswami Gounder, the defaulter. 
The Sub-Collector of Pollachı confirmed the revenue sale after over-ruling the 
objections raised by the defaulter by his petition, dated 7th February, 1962 The 
sale certificate was issued to the petitioner on 5th October, 1962. The defaulter 
took up the matter to the District Collector, Coimbatore who by his order, dated 
16th May, 1963 set aside the sale. The petitioner preferred a petition to the Board 
of Revenue, objecting that the District Collector had no power to set aside the sale, 
and that the order was also bad inasmuch as the District Collector passed the order 
without notice to the petitioner. The Board of Revenue rejected this petition, on 
grd March, 1964 It 1s to quash the order of the District Collector, dated 16th 
May, 1963, that the present writ petition has been filed. 


After this order of the District Collector, proceedings were taken in the civil! 
Court. The writ petitioner, the auction purchaser, filed a petition under section. 
40 of the Revenue Recovery Act before the District Munsıf Udumalpet, praying 
for delivery of the property that was purchased by him, while the defaulter filed an 
application for recalling the warrant of delivery on the ground that the District 
Collector had set aside the sale. The District Munsıf held that the District Collec- 


42 
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tor had no jurisdiction to set aside the sale and directed possession to be delivered 
to the auction purchaser. On appeal the learned District Judge confirmed the 
decision of the District Munsif The defaulter has preferred Cıvıl Miscellaneous 
Second Appeal No 139 of 1964, and alternatively a revision, Civil Revision Petition 
No. 2037 of 1964, against the order of the learned District Judge 


Kaılasam, J, called for a finding as-to whether the District Collector while 
setting aside the sale gave notice to the writ petitioner Navaneethakrishnan 
Chettiar, and the District Munsıf has submitted his findmgs (dated 31st May 1965), 
that the District Collector disposed of the appeal of the defaulter, and set aside the 
-sale without notice to the present writ petitioner. The points raised in Writ Peti- 
tion No. 424 of 1964 and Civil Miscellaneous Second Appeal No. 139 of 1964, and 
«Cıvıl Revision Petition No. 2037 of 1964 are the same, namely, the jurisdiction of 
the District Collector to set aside the revenue sale after ıt had been confirmed. 


From the above narration of facts ıt will be seen that the points raised in Writ 
Petition Nos. 1225 of 1963 and 424 of 1964, relate to the stage at which the District 
‘Collector can exercise his powers, under the Revenue Recovery Act, of confirming, 
modifying or setting aside the order of the Revenue Divisional Officer, as well as 
the restriction on the power and the jurisdiction of the District Collector as to 
the period of limitation and the grounds on which the District Collector could 
interfere with the order of the Revenue Divisional Officer. 


In Writ Petition No. 1027 of 1963, the point that is ın dispute 1s whether the 
District Revenue Officer has any jurisdiction to interfere with an order passed by 
the Revenue Divisional Officer under section 7 of the Madras Hereditary Village 
Offices Act, imposing a punishment upon his subordinates In these proceedings 
we are not concerned with the powers of the Board of Revenue, appellate or revi- 
sional. Before proceeding further a brief reference to the salient provisions of the 
relevant enactments can be made 


The first is the Madras Board of Revenue Regulations, 1803, Madras Regula- 
tion I of 1803, which was enacted to abolish or abrogate the judicial authority of 
‘the Board of Revenue ın those districts where Zilla Courts had been established. 
The object of the enactment, at the same time, was to preserve and retain the power 
of the Board, ın so far as ıt related to the executive administration of the public 
revenue, Sections 4 and 5 of that Regulation are clear to the effect that the powers 
-of superintendence of the Board of Revenue and control over the subordinate autho- 
rites employed in the executive administration of the public revenue are confined 
to the executive administration and that this power of revision or superintendence 
or control will not extend to judicial matters. 


The next 1s the Madras Regulation II of 1803, the Madras Collectors Regula- 
tion, which was enacted for describmg and determining the conduct to be observed 
by Collectors as well as for defining the power and authority conferred upon the 
Collectors. The power of control and superintendence of the District Collector 
which is defined and contained ın section g of this Regulation 1s on the same lines 
as that of the Revenue Board specified ın section 5 of Regulation I of 1803. Section 
9 of Regulation II of 1803, 1s practically the same as section 5 of Regulation I 
-of 1803, with this difference that the word Collectors takes the place of the Board. 
In sections 60 to 64 and 67 of Regulation II of 1803, we find reference to 
Collectors and Assistants to Collectors. 


Madras Regulation IV of 1822, and Madras Regulation III of 1823, were 
enacted empowering Collectors to deal with cases of malversation by subordinates 
in revenue affairs prescribing rules to be observed in the investigation of such cases 
and for recovery of money embezzled or corruptly received by public servants. 
The next umportant regulation ıs Madras Regulation VII of 1828, called the Madras 
Subordinate Collectors and Revenue Malversation (Amendment) Regulation, 
1828 The purpose of the Regulation as indicated by the Preamble was to empower 
subordinate, Deputy and Assistant Collectors to exercise within their divisions all 
the powers of the Collector with regard to cases and proceedings under the Madras 
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Revenue Malversation Regulation, IX of 1822 But, section 3 of this Regulation, 
‘(VI lof 1828) which confers the power and authority upon the Subordinate, Deputy 
-and Assistant Collectors, is significant ın its language taking within its sweep not 
only matters (Malversation by subordinates) covered by Regulation IX of 1822, 
but variouso ther proceedings under other regulations and enactments then in 
force or that may be enacted in future. Section 3 has got a vital bearıng upon 
‘the points tobe decided and ıt 1s necessary to set out the same. 


“3. First: A Subordınate, Deputy or Assistant Collector in charge of a parti- 
cular division of a district shall ex-officio have authority to exercise within the 
division under his charge, all.the powers granted to Collectors by the Regulations 


now in force, or that may be hereafter enacted, unless the contrary shall be expressly 
declared in any Regulation. 


Third : The proceedings of Subordinate, Deputy and Assistant Collectors acting 
under the preceding clauses shall be subject, in all cases and in the fullest manner, 
-to the superintendence, control and revision of the Collector, who shall have power 
‘either to direct, generally, that the proceedings of any of his Subordinates, 
Deputies or Assistants shall be regularly submitted to himself before the decision, 
order or sentence 1s carried ınto execution, and to confirm, modify or annul 
them, or issue any further orders in the case, as he may see fit; or in any 
particular case to direct that the decision order or sentence of any of his 
Subordinates, Deputies or Assistants shall not be carried into execution, and to 
pass such further orders as he may see fit.” 


Even at this stage it is ımportant to notice that so far as his district 1s concerned 
the entire responsibility is placed upon the Collector and in order to enable him to 
to effectively discharge his duties he 1s given an all embracing plenary power of 
-control and supermtendance over his Subotdinates, Assistant Collectors, etc. This 
power of superintendence 1s expressly stated to be in the Jullest manner and the Col- 
lector 1s conferred the power to confirm, modify or annul the decisions of his subordi- 
nates, and he ıs also clothed with the power to direct his subordinates to submit 
their proceedings for his scrutiny before such orders cf subordinates are carried into 
execution or even to direct that the decision or order of the subordinates shall not 
be carried into execution. Another important aspect to be noticed in this Regula- 
tion is, this statutory conferment upon the Subordinate, Deputy and Assistant 
Collectors ofall the powers granted to the Collectors under the law include 
-expressly laws in force then, as well as laws that may be enacted in future unless 


there is any express indication to the contrary ın any of these laws either then m 
force or to be enacted ın future. 


The next is Madras Act VII of 1857, which provides for the appointment of 
Deputy Collectors and Deputy Magistrates and the conferment upon the Deputy 
‘Collectors of the powers of the District Collector as may be assigned to him from 
time to tıme by the Collector of the District, subject to the proviso that the same shall 


‘be subject to the same control in all respects as ın the case of a covenanted Assise 
tant Collector. 


The Madras Deputy Collectors Act VII of 1914, was enacted repealing Madras 
Act VII of 1857. At the same time ıt provided that the expressions Sub-Collector 
and Assistant Collector in section 3 of Madras Regulation VII of 1828, shall include 
and be deemed always to have mcluded the Deputy Collector appomted under 
Madras Act VII of 1857 The effect of these Laws and Regulations is that the 
Assistant Collector, Sub-Collector and Deputy Collectors have been empowered 
to exercise all the powers granted to the Collectors subject to the wide power of 


superintendence, control, and revision by the Collector under section 3 of Regulation 
VII of 1828. 


The next in order comes the Madras Revenue Recovery Act II of 1864. It 
‘purports to be a consolidating legislation concerning recovery of arrears of revenue 


332 f THE MADRAS LAW JOURNAL REPORTS. [1968 


ofthe State of Madras and Regislatıons I and II of 1803 are declared to be inoperative 
as respects arrears of revenue recoverable under this Act II of 1864. Sections 25 
to 44 of thıs Act deal with the procedure for the recovery of arrears of revenue by 
attachment and sale of the ımmovable property, setting aside of such sales, delivery 
of possession and such connected matters Section 37 provides that if the defaulter 
makes a tender of the arrears before the date of the sale, the sale shall be stayed. 
Section 37-A provides for the setting aside of the sale of the immovable property on 
deposit (by any person owning or claiming an interest in the mmovable property sold) 

€ amount of the arrears of revenue and other miscellaneous amounts mentioned 
therein. Section 38 provides for the setting aside of the revenue sale in case an 
application 1s made to the Collector within thirty days from the date of the sale on 
the ground that the sale is vitiated by some material irregularity, mistake or fraud 
in publishing or conducting the same, subject to the proviso that the Collector should 
be satisfied that the applicant has sustained substantial injury by reason of the 
irregularity or the mistake. Section 38 (3) reserves to the Collector a residuary 
power to set aside the sale. As there is serious controversy about the precise ambit 
of the Collector’s powers it is necessary to set out the same. 


Section 38 (3) : 


“ On the expiration of thirty days from the date of the sale, if no application 
to have the sale set aside is made under section 37-A or under clause (1) of this 
section or if such application has been made and rejected, the Collector shall 
make an order confirming the sale; provided that, if he shall have reason to think 
that the sale ought to be set aside notwithstanding that no such application has 
been made or on grounds other than those alleged in any application which has 


been made and rejected, he may, after recording his reasons in writing, set aside 
the sale.” 


Section 38 (5) provides for the issue of a certificate of sale by the Collector to the 
purchaser and for registering the lands scld ın the name of the purchaser after the 
confirmation of the sale. Section 39 provides for the publication ın the villages 
ım which the land sold may be situated and ın the office of the Taluk and ın the 
District Gazette details about the revenue sale, name of the purchaser, etc. Section. 
40 provides the machinery for invoking the assistance of the civil Courts of competent 
Jurisdiction for putting the purchaser ın possession. Section 44 provides that the 
Collector or other officer empowered by the Collector in this behalf may sell the 
entire land or a portion of the same for the recovery of the arrears subject to the 
proviso that so far as may be practicable no more land should be sold than may be 
sufficient to discharge the arrears of revenue and expenses of the same The next. 
important provision of this enactment 1s section 59 which saves the rights of aggrieved 
persons to seek redress in a civil Court subject to the limitation that cıvıl Courts shall 
not entertain any suit unless the same 1s instituted within sıx months from the tıme 
at which the cause of action arose. 


Reference may next be made to the Hereditary Village Offices Act, Madras 
Act III of 1895, which repealed Regulation VI of 1831. This Act was enacted 
to provide for the appointment and succession to hereditary village officers, for the 
hearmg and disposal of claims to such offices and emoluments annexed thereto, 
and for punishment of village officers for misconduct, neglect of duty etc. The. 
village officers were classified into several groups. Section 7 provides for disci- 
plinary proceedings and the procedure to be adopted by the Collector ın such 
Proceedings Section 7 (a) and (b) confer the power upon the Collector to impose. 
various punishments, fine, suspension, dismissal and removal of the village officer 
concerned. Section 10 confers the power upon the Collector to fill any vacancy 
that may occur subject to the conditions specified therem. Section 10 (5) provides 
the Procedure to be adopted for appomting a deputy if the office-holder for the 
time bemg happens to be a mmor. Section 10 (6) provides for filing up of 
Vacancy caused on resignation, dismissal, removal or suspension. Section 13 provides. 
for a right of suit before the Collector for the establishment of a right to the office 
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and for the recovery of the emoluments Section 15 confers the power upon the Dis- 
trict Collector to transfer to his own file any suit on the file of the Revenue Officer 
in charge of a division of a district or from the file of one such officer to that of another 
or to the file of an Assistant or a Deputy Collector not in charge of a division. 
Section 18 provides the machmery by which the officer who 1s seized of the proceed- 
ing is empowered to obtam the decision of the Board of Revenue ın the contingencies 
referred to therem. Section 23 (1) provides for an appeal to the District Collector 
from every order passed by the Collector under section 6 or 7 and from every decree 
or order passed by a Collector ın a suit preferred under section 13, the time limit 
being one month. If the said order or decree was passed by the District Collector 
a right of appeal to the Board of Revenue within a period of three months is also 
given and the decision of the District Collector on an appeal or that of the Board 
as the case may be is made final. Proviso to section 23 (1) provides that m the 
case of the head of the village and the village accountant a second appeal shall lie 
to the Board of Revenue (within three months) against the decision of the District 
Collector on appeal (a) ın suits preferred under section 13 or (b) dismissing or 
removing such a village officer. Section 23 (2) provides for an appeal against 
an order passed by a Tahsildar or Deputy Tahsildar within a period of one month 
to the Collector. Section 24 contains the provision that when an appeal is filed 
before the District Collector or Collector ın respect of any decision rendered by him 
in another capacity, he shall report the fact to the Board of Revenue or to.the District 
Collector as the case may be, and the appeal shall be disposed of by the said.Board 
or the District Collector and the order passed ın such appeal shall be final. It 
may be noticed that in this Act reference is made to the Collector and the District 
Collector without any definition of the same. The Madras General Clauses Act 
(I of 1891) defines the Collector as including every officer, who for the time being, is 
authorised to exercise the powers of the Collector. Dustrict Collector is defined 
as meaning the chief local officer-in-charge of the revenue administration of a district: 


The question whether there is any conflict between the two Full Bench deci. 
sions of this Court, Chittayya v. Secretary of State for Indiat and Nagarathinammal v. 
Ibrahim Sahib? may be first disposed of. The Full Bench in Chittayya v Secretary ‘oj 
State for India! was constituted to resolve the conflict between two earlier Bench 
Decisions, Gnanasambandha Pandara Sannadhi v. David Nadar? and Brahmayya v. Pappa 
Setty4. In Gnanasambhanda Pandara Sannadhi v. David Nadar3, there was a revenue 
sale and the same was confirmed by the Deputy Collector in charge of the division 
after dismissing an application to set aside the sale and possession of the property 
was also delivered to the purchaser, while an appeal to the District Collector was 
pending against the confirmation of the sale by the Deputy Collector. The Districi 
Collector on appeal set aside the sale and an application was made to the 
Munsif to redeliver the property to the owner (defaulter) On behalf of the pur. 
-chaser it was argued that once a certificate of sale was granted by the Deputy Col. 
‘lector, the power of the Collector came to an end. But this argument was noi 
‘accepted. It was held that the power which the Deputy Collector derived unde: 
-clause (1) of section 3 of Madras Regulation VII of 1828, was subject to the complete 
-control of and supervision and revision by the Collector of the District under clause 
(3) of section 3 of Regulation VII of 18828, by which the Collector may confirm, 
‘modify or annul the order of his subordınate . The Bench pointed out that the 
only authority entitled to act ın such matters, i.e., revenue recovery proceedings, i: 
the Collector of the District and that the power of the subordınates of the Collecto: 
to deal with such matters is derived altogether from outside the Act, Madras Act II o: 
1864, that the power ıs derived only under Regulation VII of 1828, and that, tha 
power in express language of 1ts conferment is subject to the paramount power o: 
reviron of the District Collector. In Brahmayya v. Pappa Setty* the Revenue Divi 
sional Officer confirmed the sale and later on, when he noticed some irregularity 
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he himself wrote to the District Collector for setting aside the sale and the sale was. 
accordingly set aside. The attention of the Bench was not drawn to the previous. 
Bench Decision, Gnanasambandha Pandara Sannadhi v David Nadar? and it was held 
that the Revenue Divisional Officer is a Collector within the meaning of sections 
37-A and 38 of the Madras Revenue Recovery Act, that the Revenue Divisional 
Officer, therefore, was the only officer to confirm the sale or set aside the same, that 
when he did not set aside the sale under section 38 (3) the sale became final and 
unimpeachable, and that the District Collector had no jurisdiction to set aside the 
sale relying on the general powers of revision under Madras Regulation VII of 1828. 
It was also held that the provisions of the Revenue Recovery Act are complete and 
cannot be affected by a General Act, like Regulation VII of 1828. 


In view of this conflict the Full Bench ın Chittyya v. Secretary of State for India® 
was constituted and in a very brief judgment the correctness of the view of the 
earlier Bench in Gnanasambandha Pandara Sannadhi v David Nadar! was approved on 
the ground that the later Bench Decision in Brahmayya v. Pappa Setiyi proceeded 
upon a misconception that the definition of a Collector ın the General Clauses Act 
applied to Regulation VII of 1828, or to the Revenue Recovery Act It will thus 
be noticed that the short or limited question which the Full Bench had tlo consider 
related to the jurisdiction of the District Collector to set aside a sale under section 38 
(3) of the Revenue Recovery Act read with section 3 (3) of Madras Regulation 
VII of 1828, when the Revenue Divisional Officer has already confirmed the sale. 


The reference to the Full Bench in Nagarathinammal v. Ibrahim Sahib* arose an 
account of the doubts entertained about the correctness of the view taken by an ear 
lier Bench of this Court, consistmg of Govinda Menon and Basheer Ahmed Sayed, JJ., 
in an unreported case, Letters Patent Appeal No. 225 of 1952, concerning the powers 
of revision of the Board of Revenue in a proceeding under the Madras Hereditary 
Village Offices Act (Act III of 1895). In Magaratkinammal v. Ibrahim Sahib 8 on the 
vacancy caused by a permanent hereditary karnam the Sub-Collector recognised 
the minor son as the office-holder and appoınted a Muslim to be the deputy. The 
mother preferred an appeal to the District Collector who set aside the same and 
directed the Sub-Collector to appomt some other nominee. This Muslim deputy 
preferred a revision petition to the.Board of Revenue which set aside the order of 
the Collector and confirmed the Muslim as deputy. The mother preferred a 
revision petition to the Government which declmed to interfere on the ground that 
they had no powers of revision. A writ petition was filed by the mother to quash 
the order of the Board of Revenue on the ground that it (the Board) had no jurisdic-- 
tion to interfere with the order of the District Collector. 


From the above it will be seen that the only peut that arose for decision in that 
case related to the powers of revision of the Board of Revenue. It was held that 
under section 5 of the Board of Revenue Regulaticn I of 1803, the power of superm- 
tenderce and control of the Board of Revenue was lumited to the executive admınıs- 
tration of the revenue, and that under the guise of superintendence and control. 
over persons employed in the executive admınıstratıon the Revenue Board cannot 
ive instructions to the subordinate authcrities ın respect of other matters, After 
an examination of the provisions of the various enactments (referred to earlier ın 
this judgment) the Full Bench held at page 469 that the holders of offices governed 
by Act II of 1894, or Act III of 1895, cannot ın relation to their office be dealt with, 
except ın the manner provided by the relevant statute, and that 


“ Nether the Revenue Divisional Officer, nor the District Collector, nor the 
Board of Revenue can touch them, except ın the manner that the statute permits.” 


It was pointed out that 
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“ Where a Statute takes over and occupies a field previously not regulated 
by legislation, the rights and the powers conferred and the obligations imposed 
by the Statute must be worked out withm the statutory framework. ” 


It was also held that the Board of Revenue has no general powers of supervision 
or revision as such a power 1s not conferred under Act III of 1895 The Full Bench 
pointed out that though an appeal before the District Collector in respect of an order 
of appointment ofa deputy under section 10 (3) would not hie, the order of the District 
Collector could be treated as inira vires as an order in revision by virtue of section 3 
(3) of Regulation VII of 1828. It is ımportant to notice that in recognising the 
power of revision of the District Collector under Regulation VII of 1828, the Full 
Bench referred with approval to the two Bench Decisions of this Court, Srinivasa 
Ayyangar v. Jagannatha Aiyangar! and Seshagiri Sarma v State of Madras? in which the 
revisional power of the District Collector was upheld by virtue of Regulation VII 
of 1828. There is no conflict between Chittayya v. Secretary of State for India? and 
Nagarathınammal v. Ibrahim Sahib* The two decisions dealt with two different enact- 
ments, though in both, the scope of powers of the District Collector under Regula- 
tion VII of 1828, came up for discussion. The important point to be noticed is 
that such observations as are made in the judgment of the later Full Bench only 
support the ratio decidendi in the earlier Full Bench decision Chittayya v. Secretary of 
State for India? though there was no specific reference to that decision. In other 
words, far from the later Full Bench revealing any divergent note, the trend of reason- 
ing therein, so far as the power of revision of the District Collector under Regulation 
VII of 1828 1s concerned is on the same limes as the earlier Full Bench. 


The Full Bench decision in Chittayya v. Secretary of State for India? is binding upon 
this Bench as constituted and it directly governs Writ Petition Nos. 122 5 of 1963 and 
424 of 1964. But as the judgment therein is very brief containing no discussion 
and as it simply affirms the correctness of the earlier Bench Decision ın Gnanasambanda 
Pandara Sannidhi v. David Nadar over-ruling the later Bench decision ın Brahmayya v. 
Pappa Setty® we permitted learned Counsel (appearing on all sides) to address argu- 
ments as they wanted an opportunity to convince us that the Full Bench decision in 
Chitiayya v. Secretary of State for India? may have to be referred to a fuller Bench as 
requiring reconsideration. In this Judgment we are dealing with these arguments 
only in that particular context and for that limited purpose of expressing our opinion 
that Chittayya v. Secretary of State for India? does not require reconsideration. 


Mr. V. K. Thiruvenkatachari, the lendi Au. ine petitioners stressed 
the following points. The Madras Revenue Recovery Act is a self-contained enact- 
ment, that the entire procedure or machinery as well as the jurisdiction and the 
power of the Collector to set aside or confirm a sale are contained ın section 37-A 
and section 38, that apart from those provisions, there 1s no other residuary power 
in the exercise of which the District Collector could set aside a revenue sale. If no 
application to set aside the sale had been made within the time lımıt of thirty days 
from the date of the sale (barring cases of fraud under section 18 of the Limitation 
Act, which would give an extended period after the discovery of the fraud) and if 
the sale had been confirmed by the Sub-Collector the purchaser could not be de- 
prived of the valuable rights that have accrued to him by the exercise of the revisional 
power by the Collector at any time he so pleases. This power of superintendence, 
control and revision which is reserved to the Collector under Regulation VII of 
1828, 1s only to operate as a check and control over the acts and decisions of Sub- 
ordinate or Asowtant Golloctors, oo that they would act susclly au Luufnully will aud 
within the limits of the several Regulations and Acts. As this 1s the sole object of 
the reservation of the power of supermtendence and revision, the District Collector 
will have no jurisdiction to ınterfere with such acts ar decisions of the Subrodinate 
or Assistant Collectors, ıf their acts or decisions ın enforcing or admınıstermg the 
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several laws are not vitiated by any error of law or fact or illegality or irregularity. 
If the Sub-Collector confirms the sale either after dısmıssıng an application filed to 
set aside a sale on the ground of some material irregularity, mistake or fraud under 
section 38 (1) or on the ground that he saw no reason to set aside the sale under the 
proviso to section 38 (3) the District Collector cannot mterfere with that decision 
under Regulation VII of 1828 Learned ‘Counsel urged that section 3 (3) of Regu- 
lation VII of 1828, cannot have an independent operation and that the power of 
the District Collector should be exercised m harmony with the scheme and the pro- 
visions of the Revenue Recovery Act. Recognition of any residuary power (in the 
Collector) not subject to any limit of time, or any other restriction with regard to 
the actual incidents of the sale, would defeat and'cut at the root of security of title 
acquired in revenue sales If the title acquired under the revenue sale were to be 
so precarious and indefinite as being exposed to this risk of: being set aside or can- 
celled by the District Collector at any time he so pleases and without any restriction, 
nobody would purchase any property in a revenue sale with the result that the pur- 
pose of the Revenue Recovery Act would be frustrated and arrears of revenue could 
never be realised. 


In support of this contention, learned Counsel placed reliance upon a later 
Full Bench decision of this Court in Venkatanarasimha Charyulu v. The Secretary of 
State for India’ and the observations at page 267, suggesting the view that ıf the 
Subordinate Collector has confirmed the sale the only remedy is that the power of 
the District Collector under Regulation VII of 1828, must be invoked within thirty 
days or in the case of fraud within thrily days after the discovery of such fraud. 


We are not inclined to accept this contention as the several limbs thereof are 
contrary to the plain language of the provisions, section 38 of the Revenue Recovery 
Act and section 3 of Regulation VII of 1828. While determimmg the legality of 
the order of the District Collector which sets aside or modifies the decision of the 
Assistant or the Sub-Collector the question has to be considered with respect to 
three distinct separate aspects : (1) When the Revenue Divisional Officer ex-officio 
exercises the powers of the Collector, is there any restriction or limit as to the tıme 
or the circumstances unde: which a'sale can be set aside or confirmed by the Revenue 
Dıvisuonal Officer? (u) If the Revenue Divisional Officer has confirmed or set 
aside the sale and if the District Collector 1s of'the contrary view, 1s there any time- 
limit within which the District Collector should exercise the powers of revision ex- 
pressly reserved under section 3-(3) of Regulation VII of 1828? (ui) Has the Dis- 
trict Collector any Jurisdiction to interfere with the order of the Revenue Divisional 
Officer even when the former ıs setısfied that the act done or the decision rendered 
by the Revenue Divisional Officer 1s correct and 1s in conformity with the provisions 
of the Revenue Recovery Act? ve 


As regards aspect (1i1) ıt has to be recognised that even though the power ofsuper- 
intendence, control and revision reserved to the Collector under-section 3 (3) of 
Regulation VII of 1828, 1s in very wide terms and the proceedings of the Subordınate 
or Assistant Collector are subject to revision in the fullest manner a restriction has to 
be umposed as necessarily flowing from the provisions of the particular statutes which 
the Subordinate or Assistant Collector enforces or admınısters. The wide language 
employed in section 3 (3) of Regulation VII of 1828, does not mean that the Collector 
can pass any order which the Subordinate or Assistant Collector could not himself 
have passed under section 38. The power of revision would extend only to the 
lamit of enabling the District Collector to substitute his own order which he would 
hwu puted within tho framowork of the Reveuue Ruwvuy Aul aud within the 
strict limits and subject to the provisions of sections 38 (1) and 38 (g). In this 
connection reference may be made to the two recent decisions of the Supreme Court 
arising under the provisions of the Motor Vehicles Act ın Arunachalam Pillai v. M|s. 
Southern Roadways Lid ? and Abdul Mateen v. Ram Kailash®. : 
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In Arunachalam Pillai v Mjs Southern Roadways Ltd 1, the Supreme Court had 
to consıder the scope of the power of revision which was vested in the State Govern- 
ment under section 64-A of the Motor Vehicles Act (Madras Amendment) The 
argument was that the provision empowering the Government to pass such orders 
in reference thereto as ıt thinks fit 1s very wide ın expression and does not admit of 
any limitation The Supreme Court rejected this argument holding that however 
wide the expression may be, ıt does not mean that the State Government could pass. 
an order in exercise of revisional jurisdiction which the authority whose order the 
Government was revising had no jurisdiction to pass The Supreme Court observed 
that no such unrestricted authority was vested in the Government and that the 
words as it thinks fit must mean within the ambit of the provisions of the Act In 
the later decision, Abdul Mateen v Ram Kailash? the Supreme Court had to consider 
the ambit of the power of revision of the State Government under section 64-A (Bihar 
Amendment) of the Motor Vehicles Act That section provided that 


“ the State Government may, on an application made to it ın this behalf within 
thirty days of the passing of the order, ın the course of any proceeding taken 
under this chapter by any authority or officer subordinate to it, call for the 
records in such proceeding and after examining such records pass such orders 
as 1t thinks fit.” 


After referring to the earlier decision ın Arunachalam Pillai v M |s Southern Roadways 
Lid 1, the Supreme Court pomted out that when the revisional power ıs exercised 
the revisional authority is as much subject to the statutory provisions in the Motor 
Vehicles Act as the subordinate orıgınal authority, ie, the Regional Transport 
Authority It was emphasised that while dealing with a revision, the State Govern- 
ment must act in the same manner, as the Regional Transport Authority and its 
order will be subject to the same restrictions as those imposed upon the Regional 
Transport Authority. 


Reference may also be made to the following oft-quoted observations of Lord 
Summer ın Rex v. Nat Bell Liquors Limited® 


“Its jurisdiction, 1s to see that the inferior Court has not exceeded its own, and 
for that very reason ıt 1s bound not to interfere ın what has been done within that 
jurisdiction, for ım so dong ıt would itself in turn transgress the limits within 
which its own jurisdiction of supervision, not of review, 15 confined That super- 
vision goes to two points ; one 1s the area of the inferior jurisdiction and the gualı- 
fications and conditions ofits exercise , the other 1s the observance of the law on the 
course of its exercise ” 


We may also refer to the observations of Bhashyam Ayyangar, J, nm The Secretary 
State for India v. Kasturi Reddi*, In that case it was held that t| dharkast grant 
has been made by a Subordinate Revenue Officer, acting wit tin the “cope of hıs 
authority, and if the same has been confirmed by the appropriate appela™n autho- 
rity, his action or decision cannot be set aside by the Governmint After relesing 
to section 3 of Regulation VII, and ın particular the clause 


© Shall be subject, ın all cases and in the fullest manner, t; the superintendence, 
control and revision of the Collector ”, 


the learned Judge observed that when the Revenue Divisional Officer ex-officio exer- 
cises the power of the District Collector, the respective actions of the Subordinate 
Revenue Officers, are not subject to any control other than’ that specially provided 


by the dharkest rules. I 


/ 

We are of the clear opınıon that the power of revisio of the District Collector 
ıs confined to the ambit of the provisions of the Act and gannot extend to collateral] 
matters or objects alien to the enactment ın question. (for instance, ıt would not 
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be competent to the District Collector to set aside the order of the Revenue Divisional 
Officer, because, he so pleases, even though he is of the opinion that the decision of 
the Sub-drv sıoral ¢ Hicer 1s in perfect conformity with the prev sions of the Act 
and if the District Collector himself was seized of the proceeding under section 38 
(ınstead of the Revenue Divisional Officer) right from its inception, he would have 
passed an identical order. Relying upon the wide language im section 3 (3) of the 
Regulation, the District Collector cannot exercise an undefined, unrestricted or 
an unlimited plenary power outside the provisions of the Revenue Recovery Act 

For instance, he cannot set aside the revenue sale because the purchaser belongs to 
a particular community, or to a particular political party or he already owns a vast 
extent of property in that locality or village. These are totally extraneous consıdera- 
tions, having nothing whatsoever to do with the objector the purpose of the Act or its 
scheme The correct legal position 1s that wherever the legality or the correctness 
of the order of the District Collector passed ın revision under section 3 of Regulation 
VII 1s questioned, ıt must be shown that the District Collector acting within the 
scope of his authority could have himself passed the order in question, if he had 
acted as the origmal authority. Hus decisions, should conform to the limitations 
and restrictions whether they may be express or arising by necessary implication 
ın the context of section 38. 


We shall now take up for consideration, aspect No 1, ie, the authority and 
jurisdiction of the Revenue Divisional Officer when he acts under section 38 Sec- 
tion 38 contains two limbs. It provides a right to the party aggrieved to apply 
within thirty days from the date of the sale to set aside the same on the ground of 
material irregularity, mistake or fraud The Revenue Drvisional Officer can pass 
appropriate orders thereon, either setting aside the sale or confirming the same 
The proviso to section 38 (3) confers the power to set aside the sale even 1f no applı- 
cation had been made or even if an appl cation has been made and rejected, on 
grounds other than those alleged ın such an application. For exercising this power, 
under this proviso there 1s no time limit specified After the expiry of thirty days 
from the date of the sale, the aggrieved party losses the statutory right; but ıt 1s still 
open to the Revenue Divisional Officer to set aside the sale if he 1s satisfied that 
there are sufficient reasons, germane and relevant, to the provisions of the Act 
After the revenue sale ıs confirmed, the Revenue Divisional Officer, may come to 
know that the revenue sale was a fraudulent one, ın the sense, that there was a 

conspiracy between the defaulter and the purchaser, as a result of which the property 
was sold without due publicity, resultmg ın loss to the Government. When large 
arrears were due to the Government valuable property would have been manoeuv- 
red to be purchased for a ludicrously low or inadequate price leaving still a large 
sum by way of arrears after realisation of the sale proceeds. It may be that the 
valuable property sold 1s the only property of the defaulter, with the result that the 
Government’s chances of recovering the balance of arrears still due would be com- 
plectely lost ; or 1t may be that the revenue sale was so manoeuvred as to defeat the 
rights of encumbrancers of persons who have attached the property of the defaulter 
and, the purchaser and the defaulter may both be interested ın defeating the claims 
those persons One can visualise various circumstances under which the Revenue 
Divisional Officer, may deem fit to set as de the sale either for purposes of protecting 
the interests of the State, or where the machmery of the Revenue Recovery Act has 
been abused ın a fraudulent manner The only restriction 18, that the residuary 
power should be exercised only to effectuate the purposes and the object of the Act. 
When the Deputy Collector confirms a sale he may be totally ignorant and unaware 
of the fraud or conspiracy and if his prior confirmation of the sale should operate as a 
bar to the exercise of the power, the proviso would become futileandillusory Such 
instances will no doubt be rare and ıt ıs only to provide for such contıngencies that 
this power is reserved The further enlargement of tıme, in the case of fraud by 
the operation of section 18 of the Limitation Act would serve only a limited purpose, 
ie, when private parties are aggrieved by revenue sales In a case where the interests 
of the State suffer by a fraudulent sale for an inadequate or low price, there 1s no 
question of an application to set aside the sale, and it 1s the duty of the Revenue 
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Dıvısional Officer to set aside the same when he becomes aware of, the fraud and the 
<onspıracy. It is true, that ın the proviso nothing 1s mentioned as to the grounds 
other than those alleged ın the application which has been made and rejected One 
view to take may be that the grounds on the basis of which, though not alleged in 
the application, the sale may be set aside by the Deputy Collector, must be any one 
of the grounds mentioned in section 38 (1) The other view 1s, that 1t may be any 
ground, but subject, however to the important condition that such ground though 
not covered by section 38 (1) must not be foreign to the purposes of the Act 


In Narayana Chettiar v. Secretary of State for India}, the Sub-Collector confirmed 
the revenue sale as there was no application under section 38 (1) An attaching 
creditor filed an application under Regulation VII before the Collector who set 
aside the Sub-Collector’s order of confirmation of sale, on the ground of some mistake 
in the description of the property, and that the property was wrongly sold in one lot 
instead of two lots as garden and house, and that the price fetched was very low 
A suit to set aside this order of the District Collector was filed and the same was dis- 
mıssed by the Courts below On Second Appeal, this dismissal was confirmed by 
Horwill, J , upholding the power of the District Collector setting aside the confir- 
mation of the sale of the Sub-Collector. The learned Judge observed that when the 
‘Collector set aside the sale under section 38 (3), his powers are very much wider than 
those of section 38 (1) and the sale can be set aside for very many more grounds than those men- 
dioned in section 38 (1) The learned Judge also observed that all that is necessary 
under section 38 (3) before setting aside the sale 1s that the Collector should have 
reason to think that the sale ought to be set aside, and that,ıfthe Collector had given 
any substantial reasons why the sale should be set aside his order ıs good and ıt 1s not 
necessary that the District Collector should find a material wregularity or that the 
price was unduly low. 


This decision was rendered prior to the Constitution, Now, the question may arise, 
whether the conferment of such a wide power without indicatmg the proper guiding 
principles would not be unconstitutional as bemg arbitrary The power under the 
proviso will be valid if the other grounds specified therem are restricted to the purposes 
and the scheme of the Act Itis unnecessary for us to express our final opinion as in 
the instant case the sale was setas de by the Collector for reasons covered by section 
38 as property of a person who was not a defaulter had been sold A party 1s not as 
of right entitled to ask the Sub-Collector to set aside a sale under the proviso to 
section 38 (3), 1f he does not exercise his right to apply to set aside the sale within 
one month under section 38 (1) The power reserved under the proviso, 1s ın the 
exercise of the discretion of the authority. The authority may refuse to exercise 
the power if the party aggrieved ıs guilty of laches or had slept over his rights or had 

encouraged the purchaser to make investments and improvements in the property 
involving large capital. The authority may refuse to interfere 1f such interference 
would result ın injustice or affect rights of ınnocent third parties, who might have 
subsequently purchased the property for valuable consideration These are all 
considerations which should weigh with the authority concerned Even so, we are 
not prepared to read into the proviso any tıme lımıt beyond which this power cannot 
be exercised, especially when in the same section a time limit of one month 1s fixed 
in the case of an application and no such tıme limit 1s mentioned ın the proviso. 
Similarly in the case ofa right of suit under section 59 of the Act a tıme limit has been 
fixed. For all these reasons we are of the view that the Sub or Deputy Collector 
~will have jurisdiction to set aside the sale even after confirmation, 


From the foregoing ıt necessarily follows, and ıt 1s a fortiori, that (aspect No 2) 
there can be no tıme limit within which the District Collector should or could exer- 
cise his powers of revision In this connection it must be borne in mind that as 
observed by the Bench of this Court ın Gnanasambandha Pandara Sannadhi v David 
Nadar® “The Power of the Subordinates of the Collector to deal with Revenue sales has to be 
derived altogether from outside the Act”? (II of 1864) and ıs derived only from the 
SSS SSS ra a mn 
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Regulation, ether expressly or by necessary ımplıcation arising out of the enforce- 
ment of the provisions of the Revenue Recovery Act (II of 1864). There is no express 
tıme-lımıt ın the Regulation If confirmation of the sale by the Revenue Divisional 
Officer 1s fixed as the tıme lımıt, the power of revision of the District Collector will 
become useless and illusory ın a vast majority of cases The District Collector in 
the normal course may not be aware of the proceedings of the Sub or Deputy Col- 
lector. The sale would have been confirmed by the Sub-Dıvısıonal Cfficer though 
vitiated by his wrong or umproper application of the provisions of the Revenue 
Recovery Act, or as a result of some fraud and conspiracy between the defaulter 
and the purchaser The interests of the State would suffer ıf the confirmation 
of the sale by the Deputy Collector 1s to be treated as final Further, the party 
aggrieved would have applied to the Deputy Collector to set aside the sale but his 
application would have been dismissed and the sale automatically confirmed If 
the expiry of the tıme-lımit 1s to operate as a bar preventing the party from invoking 
the powers of revision of the District Collector, the erroneous or wrong order of the 
Revenue Divisional Officer would become final, a result, which would cut at the 
very root of the reservation of the power of revision to the Collector under section 38 
(3) of Regulation VII In the case of revenue sales there are various stages It 
cannot be denied that ıt will be open to the District Collector to inteivene at any 
stage and direct the course of the proceedings ın the exercise of his powers of revision 
The District Collector can himself take up the entire matter or may give directions 
to the Sub-Collector to proceed ın a particular manner For instance, he may give 
directions regarding the fixing the date of sale, regarding the publicity of the sale, 
the parcelling out of lands and fixing the lots of the sale or even granting time to the 
defaulter to pay the arrearsin instalments Weare unable to see why any particular 
significance should be attached to the act of confirmation, as distinguished from the 
other steps taken by the Sub-Divisional Officer. Everyone of his acts including the 
act of confirmation would be subject to the revisional power of the District Collector 
at any stage We have no hesitation in holding that far from the confirmation of 
the sale by the Sub-Collector operating as a trme-limit the power of the District 
Collector to set aside a sale must be recognised at any stage, and only then the main. 
object underlying the Regulation would be achieved Any other view would result 
ın strange and absurd results virtually making the Sub-Collector the head of the 
Revenue Administration in the district 


The legal position would be the same even if it should be held that under aspect 
No 1, the Revenue Divisional Officer will have no power to set aside the sale under 
the proviso to section 38 (3) once he has confirmed ıt If the revenue sale 1s such 
that 1t ought not to have been confirmed and by such confirmation the power of the 
Deputy Collector to set aside the sale on other grounds 1s extinguished, the Dıstrıct 
Collecto under the powers of revision is entitled to set aside the revenue sale for 
the reasons mentioned ın the proviso to section 38 (3) 


If the contention of Mr. V. K. Thıruvenkatacharı that once a Deputy Collector 
confirms the sale he cannot retrace his steps under the proviso to section 38 (3) were 
accepted, 1t would result ın the anomaly that the Revenue Divisional Officer passing 
a wiong order and commuttıng a mistake in confirming the sale deprives himself by 
his own mistake of the power to proceed under the proviso. That apart, the District 
Collector does not labour under any such restriction or disability The power of 
revision of the District Collector 1s derived under Regulation (VII of 1828) and ıt 
extends over every stage of the proceeding of the Deputy Collector If the District 
Collector takes the view that an application to set aside the sale was wrongly dis- 
mıssed by the Deputy Collector resultmg again ın a wrong order of confirmation 
and if the Dıstııcı Collector allows the application to set aside the sale, the act of 
confirmation by the Deputy Collector would also get vacated. By the same process 
of reasoning if the Deputy Collector ın a particular case should have acted under 
the proviso to section 38 (3) but he had failed to do so, the Distiict Collector wilh 
have ample jurisdiction to act under the Regulation. We are of the clear opmion 


, 


that so far as the District Collector is concerned, there is no lumitation or restriction. 
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on his powers to revise the orders of the Subordinate Collector except that ıt should 
be for effectuating the purposes of the Act Long lapse of tıme, consequent apprecia- 
tion ın prices, negligence and laches of the party aggrieved, the conduct of the party 
giving rise to equitable estoppel, intervention of rights of third parties, who have 
become bona fide transferees for valuable consideration, and who have invested large 
sums of money by way of reclamation and umprovement of lands or putting up build- 
ings are all cırcumstances which will be taken into account by the District Collector 
when exercising his powers of revision. The undoubted authority and jurisdiction 
should not be mixed up with the discretion mvolved ın the exercise of the same 

The wider the power the greater is the cırcumspection and discretion required in 
exercising 1t. 


It only remains to refer to the Full Bench decision Venkatanarasimhacharyudu v. 
Secretary of State for Indiat on which considerable reliance was placed by V K Thru- 
venkatachari in support of his contention that there is a time-limit for applyıng to 
the District Collector for redress regarding a revenue sale In that case a revenue 
sale vitiated by fraud and collusion took place on 18th July, 1932, and was confirmed 
by the Deputy Collector on 28th September, 1932. The party aggrieved, discovered 
the fraud on the 15th of November, and applied to the Collector on the 18th Novem- 
ber to set aside the sale. The Collector by his order, dated goth June, 1933, declined 
to interfere The aggrieved party filed the suit on 18th July, 1933 The main 
point that arose for decision ın that case related to the question of limitation under 
section 59 of the Act which provides that an aggrieved party may file a civil suit 
within a period of six months from the time at which the cause of action arose. In 
second appeal Venkatarama Rao, J , was inclined to take the view that time would 
commence to run only after the sale became finally confirmed, namely, the order of 
the District Collector dismissing the application of the aggrieved party, and not from 
the date when the Deputy Collector confirmed the sale The learned judge was of 
the view that this view of the scope of the section followed from the leading decision 
of the Privy Council in Baijnath Sahai v. Ramgut Singh?. 


The learned Judge, however, feeling himself bound by a later decision of this 
‘Court ın Chinnammal Achi v. Saminatha Malavarayan? held that the tıme commenced 
to run from the earlier date, ie, the date of the order of the Deputy Collector but 
granted a certificate under clause 15 of the Letters Patent The matter came up 
before the Full Bench? which over-ruled Chinnammal Achi v Saminath Malavarayan® 
and held that the cause of action arose only when the sale became finally “onfirmed 
by the order of the District Collector From the above narration ıt will be zeen 
that the direct point which arose for decision was altogether different and the Ful 
Bench had not to consider whether there was any tıme limit wıthın which the District 
Collector should exercise his power under Regulation VII. The followmg observa- 
tion inlat page 267: 


“The fact that a Subordinate Collector has confirmed the sale does not, 
however, prevent an aggrieved party from taking advantage of clause 3 (3) of the 
Regulation of 1828 and ın case of fraud he has thirty days from the discovery of 
the fraud ın which to apply to the Collector for redress ”, 


only deals with the right of the party aggrieved to apply to set aside the sale The 
party could well have applied to the Sub-Collector himself for setting aside the sale 
invoking the provisions of section 18 of the Limitation Act on the ground of fraud- 
but he applied to the District Collector. In that case the application to set aside 
the sale was ın time as section 18 of the Limitation Act was rightly invoked. The 
Full Bench did not have to consider whcther there was any restriction as to time as 
to the exercise of the revisional power by the District Collector. In other words, 
the whole discussion proceeded on the footıng that the District Collector had within 
time exercised the power of revision under section 3 (3) of the Regulation, the only 
question beng as to the point of time at which the cause of action arose We are, 
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therefore, unable to agree with Mr. V K. Thıruvenkatachari that this decision 
supports his extreme contention 


It is also ımportant to observe that the observations of the Full Bench ın Naga- 
rathnammal v. İbrahim Sahib! concerning the esact scope of the decision of Satyanarayana. 
Rao, J , in Venkatasubba Rao v. Ananda Rao?, tend to the same view that we have ex- 
pressed above In Venkatasubba Rao v. Ananda Rao?, the question arose about the 
correctness of the order of the District Collector setting aside the order of the Revenue 
Divisional Officer appomting a deputy under section 10 of the Madras Hereditary 
Village Offices Act Dealing with the power of the District Collector under section 
3 of the Regulation of 1828, Satyanarayana Rao, J., took the view, that once the order 
of the Sub-Collector has been carried into execution the District Collector should 
not undo what has been done by his subordinate and that ıt did not matter how the 
proceedings of the Sub-Collector came to the notice of the District Collector The 
Full Bench had observed that this reasoning was not correct ‘The Full Bench clearly 
pointed out that the use of the expression ın section 3 (3) of the Regulation “in all 
cases and in the fullest manner” was designed to confer upon the District Collector 
plenary powers of supervision and that far from intending to limit the power this 
expression intended to emphasise the unlimited nature of the power The Full 
Bench was of the clear view that there was no warrant whatsoever for the construc- 
tion that once the orders of the Sub-Collector have been put into effect the District 
Collector will have no more power in relation to those orders as that would 
“ drastically curtail the power of the District Collector and emasculate the section ” 


The same view was taken ın a Bench decision of the Andhra Pradesh High Court 
in Ramachandra Rao v Seshaia® That decision dealt with a case under the Heredi- 
tary Village Offices Act The District Collector reversed the order of the Subordı- 
nate Collector after the tıme for preferring an appeal had lapsed The legality of 
this order of the District Collector was canvassed and the Bench took the view that 
even if the appeal to the District Collector was not maintainable as having been 
barred, there was nothing which would preclude the District Collector from inter- 
fering with the proceedings of the Assistant Sub-Collector and that that authority 
1s derived from section 3 of Regulation VII of 1828. There too reliance was placed 
upon the observations of Satyanarayana Rao J, ın Venkatasubba Rao v Ananda. 
Rao?, ın support of the contention thatonce the order of the Revenue Divisional. 
Officer had been carried into effect the jurisdiction of the Collector came to an 
end. But this argument was rejected. Reference may be made to the following 
observations at page 109 


“ With great respect to the learned Judge, we do not think we could share his 
view. ‘The preamble to the regulation recites that the powers of Collectors are 
conferred on the Sub-Collectors and Assistant Collectors subject to revision and 
correction by the Collectors Section 3 of the Regulation lays down ınunmıstak- 
able terms, that the proceedings of Subordinate and Assistant Collectors shall be 
subject to superintendence, control] and revision of the Collector Thus, the 
Collector is invested with power inter alia to correct a mistake That being so, ıt 
cannot be postulated that when once the orders of a Sub-Collector or Assistant 
Collector have been carried into effect, the District Collector will have no authority 
to revise that order. To say this, will be to curtail the powers of the Collector to 
a large extent It may be that in particular cases, the exercise of such power after 
a lapse of a long period may work a great hardship to the parties. The District 
Collector normally may not revise orders of the Revenue Divisional Officer, 1f 
the party concerned has slept over the matter for a long period But that 1s not 
the same thing as laymg down as a general proposition of law that m no case 
could a Collector use the powers of revision when once the order of the Subordinate 
Collector has been put into effect. The actual decision of Satyanarayana Rao, J » 
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may be justified because more than five years had lapsed after the order of the 
Revenue Divisional Officer was made 


The same notion was expressed by a Full Bench of the Madras High Court in 
Nagarathnammal v. Ibrahim Sahib}. Further when order is prima facie illegal not 
only the Collector 1s entitled to exercise that power, but it is his duty to correct it, 
even after ıt is carried into execution.” 


Our attention was also drawn to the Bench decision ın Sundaram Ayyangar v- 
Ramaswamy Ayyangar? and the following observations at page 958 


“ The order under section 38 (3) of Act (II of 1864), was, however, passed in 
this case by the Deputy Collector, and when his order was confirmed by the District 
Collector it became a final order passed by the Collector within the meaning of 
section 38 (3) and neither he nor the District Collector had himself power under 
the Act to pass any further order. We cannot accept a further contention that 
the proviso clause of section 38 gives power to set aside a sale after it has been 
confirmed under the first part of the section The power given under that 
clause ıs one that must be exercised ın lieu of the confirmation of sale.” 


The scope of the observations should not be divorced from the context in which 
they were made. In that case the Deputy Collector confirmed a revenue sale after 
dismissing an application under section 38 (1) of the Act Then the District Col- 
lector confirmed that order of the Deputy Collector The party aggrieved filed a 
revision petition before the Board of Revenue which ın the exercise of its general 
powers of supervision directed the Collector to cancel the sale which was accordingly 
cancelled by him. The legality of the subsequent order passed by the District Col- 
lector was canvassed ın a civil suit under section 59 of the Act. It was held the 
original order of confirmation should stand, and that the District Collector had no 
jurisdiction to pass the subsequent order, merely because the Board of Revenue 
directed him to do so. It 1s true that the power of the District Collector once he 
confirms the sale, whether acting as the original authority or exercismg his powers. 
of revision under Regulation VII of 1828, would come to an end and he cannot go 
on varying his own orders from time to tme This case ıs not of much relevance 
to the instant case ın which the question 1s whether the District Collector can inter- 
vene after the Deputy Collector has confirmed the sale For all these reasons ıt has 
to be held that the District Collector can set aside a revenue sale under section 38 (3) 
proviso read with Regulation VII of 1828, at any tıme so long as he himself has not 
passed any final order We have already adverted to the considerations which he 
should take into account when he exercises the discretion as the ultimate revising 
authority. 


Writ Petition No 1027 of 1963.—The point raised ın this case is whether the 
District Revenue Officer has jurisdiction under Regulation VII of 1828, to revise 
the order of the Revenue Divisional Officer, who suspended a village headman for a 
period of one year from which no appeal was preferred by the village headman con- 
cerned under section 23 of the Madras Act III of 1895 The argument ıs that so 
far as the herediatry village Officers are concerned, the proceedings of the subordinate 
Officers (Sub-Collector, Deputy Collector and Assistant Collector) could be mter- 
fered with only ın the manner provided under section 23 of the Act either by the 
District Collector or by the Board of Revenue and if the order passed by the Sub- 
ordinate Officer ıs not covered by the provision under section 23 that order itself 1s 
final and that neither the District Collector, nor the Board can interfere with an 
order passed by the Subordinate Officer It ıs urged that Madras Act III of 1895, 
ıs a self-contamed, exhaustive enactment dealmg with appomtment of hereditary 
village officers, theır emoluments, dıscıplınary jurisdiction over them and the punish- 
ments to be imposed with regard to their misconduct, that the powers of the subordi- 
nate officers, the District Collector and the Board of Revenue are all to be found 





1. (1955)2 MLJ 49:1 LR. 1955 Mad. 3 (1918) ILR 41 Mad 955 :35 MLJ- 
490. 177 


` 


344 ` © THE MADRAS LAW JOURNAL REPORTS, [1968 


only from the provisions of thıs Act, and that the District Collector cannot exercise 
any power or jurisdiction to interfere with the order of the subordinate Officer outside 
the provisions of this Act There 1s no residuary power continuing to mhere m the 
District Collector after this Act came into force. It ıs, therefore, urged that 1f ın 
respect of an order of suspension passed by the subordmate Officer no appeals pre- 
ferred to the District Collector. under section 23, that order becomes final and the 
District Collector has no revısıonal jurisdiction under Regulation VII of 1828. 
In support of this, reliance was placed upon some observations in the Full Bench 
Nagarathnammal v. Ibrahim Sahib! We see no warrant whatsoever for this extreme 
contention either ın the scheme or ın the provisions of the Act or the reasonings, in 
the Full Bench decision On the other hand, we notice that the Full Bench while 
Specifically dealmg with this aspect has clearly laid down that despite the provision 
for a right of appeal under section 23, the District Collector will continue to have 
his powers of revision under Regulation (VII of 1828) and that there ıs no ınconsıs- 
tency between Act III of 1895 and Madras Regulation VII of 1828. 


Some argument was advanced by Counsel appearing on both sides ın an attempt 
to determine ın what context the word Collector is used ın this enactment, and our 
attention was also drawn to various Madras Regulations and enactments to find out 
whether the word Collector signifies only a District Collector or a District Revenue 
Officer or would include a Sub-Collector, a Deputy Collector and an Assistant Col- 
lector. No decisive light ıs thrown by any of those enactments or even the defini- 
tion of Collector and District Collector ın the Madras General Clauses Act I of 1891. 
It must be borne in mind that section 3 of Regulation VII of 1828, provides that the 
subordinate, Deputy or Assistant Collector shall ex-officio have authority to exercise 
within the division under his charge all the powers conferred upon the Collectors 
under the law then in force or to be enacted ın future This statutory conferment 
of the power 1s subject to the important condition that there should be nothing to the 
contrary expressly declared ın such enactment. This condition something expressly 
to the contrary (in the legislations in question) may be the entirety of the Act (meaning 
thereby this ex-officio power cannot be availed of by the subordinate officers ın respect 
of any of the provisions of the Act) or in respect ofsomeof the provisions of the enact- 
ment meaning thereby ın certam circumstances subject to certain conditions the 
subordinate officer ex-officio can exercise the powers of the District Collector, but in 
certain cases he will have no such ex-officio powers So far as Madras Act III of 1895 
15 concerned, ıt cannot be disputed that the subordinate officers can exercise ex-officio 
Powers under the Regulation The word Collector in section 7 which deals with 
disciphnary jurisdiction would mean the District Collector or the subordinate officers 
by reason of Regulation VI of 1828. There 1s nothing ın section 7 to the contrary 
to exclude the applicability of section 3 of Regulation VII ; similarly ın sections 9 
and 10. In other words both ın the matter of disciplinary jurisdiction and ın the 
matter of appointment and fillmg up vacancies and appointment of deputies, the 
Collector as well as the subordinate officers will have concurrent jurisdiction. Suits 
for recovery of offices and emoluments and for registry as heir can also be filed under 
Section 13 either before the District Collector or his subordinates Section 1 5 confers 
upon the District Collector the power to transfer any suit on the file of the subordi- 
nate officer to his own file or from the file of one such officer to that of another or 
even to the file of an Assistant or a Deputy Collector not ın charge of a division for 
disposal From this section ıt 1s clear that there 1s a clear indication to the contrary 
that the power of the District Collector of withdrawal and transfer cannot be exer- 
cised by the Assistant or the Deputy Collector. If section 1 5 had been worded 
merely conferring the power of withdrawal and transfer on the collector ıt might mean 
that under section 3 of Regulation VII the Subordinate Collector also will have a 
similar ex-officio power. Itis only to delimit the power of the Assistant or the 
Deputy Collector and to confer the power solely upon the District Collector that 
Section 15 has been so worded. 
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When we come to sections 23 and 24 the posıtıon is made guite clear 'The word 
Collector in section 23 can mean only the subordinate officer; ie, the Assistant, 
Sub or Deputy Collector | When the order under section 6 or section 7 of the deci- 
sion rendered ın a suit under section 13 is by a subordinate officer though the expres- 
sion used is the Collector a statutory right of appeal is given to the District Collector. 
But if the original authority which passed the order 1s the District Collector himself a 
statutory right of appeal is given to the Board of Revenue within a period of three 
months, and the decision of the Collector on appeal, where he acts as the appellate 
authority, and that of the Board of Revenue, where ıt acts as the appellate authority 
is made final There is the further proviso to section 23 ın respect of the offices of 
head of the village or the village accountant, providing a further (second) appeal 
to the Board of Revenue against the decision of the Collector in the exercise of appel- 
late jurisidction in suits preferred under section 13 or concerning the dismissal or 
removal of such village officers. The significance of this proviso 1s that in certain 
matters the decision of the District Collector as appellate authority 1s final while ın 
certain matters his decision as an appellate authority 1s subject to a further rıght of 
appeal to the Board of Revenue The appeal that is provided to the Collector under 
section 23 (2) from an order passed by a Tahsildar or a Deputy Tahsıldar could be 
entertained and disposed of by the Sub-Collector by virtue of Regulation VII, 
because there is nothing ın section 23 (2) expressly to the contrary to signify that 
the word Collector ın section 23 (2) 1s used only to denote a District Collector and 
would not take in a Sub or an Assistant Collector Under section 24, just like 
section 23, we find reference to Collector, District Collector and the Board of Revenue 
The Collector in the context of section 24 1s used to denote the Sub or Assistant 
‘Collector exercising ex-officio powers under Regulation VII This section 24 provides 
for the anomalous situation in which the Sub-Collector who ex officio exercised the 
powers as Collector under the Regulation happens to become the Collector of the 
entire District, and in such a situation there 15 no point ın providing an appeal to 
himself against his own decision and, therefore, the provision 1s made that the 
appeal shall be disposed of by the Board of Revenue From this analysis ıt will be 
seen that no rigid or uniform rule can be laid down as to when the use of the word 
Collector in any statute would include both the District Collector and his subordi- 
nates and when it will exclude the latter completely, and the whole thing would 
depend upon the scheme of th: ‘ct.and the nature and the purpose of the particular 
provision. In the instant case it » - disputed that the Assistant, Deputy or Sub- 
Collector can pass the order of suspensıo.. nder section 7 


Se 


~ 


™ 

We aie unable to agree that the machmery for the 1igStof an appeal ın section 
23 will have the effect of extinguishing the revisional power ot tha District Collector 
under Regulation VII of 1828. The provision for an appeals for aù entirely differ- 
ent purpose, namely, a statutory right of appeal to the aggrieved party. The power 
of revision and superıntendence 1s a different power altogether, and that is vested ın 
the District Collector with a view to ensure and maıntaın the efficiency, purity, 
morale and the discipline amongst the subordmate revenue officials ‘Both the 
powers can co-exist and there is nothing so inherently compatible ın the two powers 
as to make one hold that the existence of the one necessarily means the supersession 
of the other. The result of accepting such an extreme contention 1s that ın various 
matters concerning revenue officials the decision of the sub-Collector would become 
final virtually making him the head of the district. Take for instance the very case 
in the writ petition. If the charge of misappropriation 1s proved, ıt will be absurd 
to hold that the District Collector cannot take a different view from that of the 
Sub-Coit-ctor as to the nature of the punishment to be imposed If the punısh- 
ment imposrd ıs light the party aggrieved may be quite prepared to suffer the punish- 
ment and wilt “t care to prefer an appeal. But the interests of the State may 
demand that a mu `> dete1ent punishment, sometimes even dismissal or removal from 
service, may be calle “or It 1s impossible to accept the contention that because a 
Statutory right of appeai ^the aggrieved party ıs provided, the paramount interests 
of the State should suffer, 2 Collector having no power of superintendence and 
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revision The conferment of a right of appeal to the party aggrieved to the higher 
authority, at the same tıme reserving a suo motu power of revision in the higher 
authority 1s a quite known and familiar conception. For mstance several enact- 
ments on taxation combine both the remedies, the only condition being that the 
suo motu power of revision is not exercised till the time for preferring the appeal had 
expired or till the appeal is disposed of on merits Such an over riding power of 
revision is conferred to provide and deal with situations other than the interests of 
the party affected while admmistermg the particular enactment. All the decisions, 
both of this Court as well as of the Andhra Pradesh High Court have uniformly 
taken the view that the District Collector can exercise the powers of revision under 
Regulation VII in respect of proceedings under Act III of 1895 


The first decision to be referred to 1s the Bench decision of this Court in Srinivasa 
Alyangar v. Jagannatha Aiyangar!. In that case the Revenue Divisional Officer made 
a permanent appomtment of village munsif under section 10 (3) after negatıving the 
claims of a minor to the vacancy. On behalf of the mmor an appeal was preferred 
to the District Collector purportıng to be under section 23 of the Act and the Collec- 
tor under the erroneous impression that an appeal lay, set aside the order of the 
Revenue Divisional Officer and upheld the clam of the mınor to the office. A 
suit was filed to set aside this order of the District Collector, The Bench held that 
there was no conflict between Regulation VII and Madras Act III of 1895 and the 
right to a suit under section 13 under the Act was not in any way inconsistent with 
the continuance of the power of superintendence, control and revision given to the 
District Collector under Regulation VII In the Bench judgment the crucial 
aspect was emphasised that it was the Regulation which conferred the ex-officio 
powers upon the Revenue Divisional Officers and that that very Regulation has 
reserved the power of revision ın the District Collector. In a later decision, Seshagiri 
Sarma v. State of Madras?, the Bench dealt with the case of appointment of a deputy 
under section 10 (5) ofthe Act On appeal to the District Collector the order of the 
Revenue Divisional Officer was set aside The aggrieved party took up the matter 
to the Board of Revenue and failing there filed a petition before the Government, 
which set aside the order of the District Collector An application was filed ın the 
High Court for the issue of a writ of certiorari, Rajamannar, C J., delivering the judg- 
ment on behalf of the Bench held that there was no provision ın the Act conferrmg 
any power on the Government to interfere with the orders of subordinate revenue 
authorities entrusted with specific powers under the provisions of the Act, and that ın 
the instant case the Board of Revenue itself had no power to ınterfere with the order 
passed by the District Collector It was also observed that the power of the District 
Collector under section 10 (5) 1s exercised by the Revenue Divisional Officer because 
of Madras Regulation VII of 1828, and that under section 3 (3), the proceedings of 
the Assistant Collectors are made subject ın all cases and in the fullest manner to the 
supermtendence, control and revision of the District Collector. This decision. 1$- 
clear authority for the position that even though there 1s no right of appeal under 
section 23, the District Collector will have powers of revision under the Regulation. 


In Nagarathnammal v. Ibrahim Sahib3, the question arose whether the Board of 
Revenue has any jurisdiction to interfere to set aside the order of the Collector. That 
was also a case of the appomtment of a deputy under section 10 (5) of the Act, m 
respect of which there ıs no right of appeal But the District Collector, exercising 
his revisional powers under Regulation VII of 1828, set aside the order of the Revenue 
Divisional Officer. It 1s ın that context that Balakrishna Ayyar, J., delivering the 
judgment of the Full Bench made some observations at pages 469 and 474 that neither 
the Revenue Divisional Officer nor the District Collector nor the Board of Revenue 
can touch them (interfere with the rights of village officers) except in the manner that 
the statute permits, and that the mghts and powers conferred and the obligations. 
imposed by the statute must be worked out within the statutory frame work. These 
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observations should not be torn from their context. But so far as the precise ques- 
tion, the right of revision of the District Collector, 1s concerned, there was pointed 
reference with express approval to the Bench judgment Srinivasa Aiyangar v. Jagannatha 
Aiyangar!, referred to earlier. At page 474 Balakrishna Ayyar, J., formulated the 
question ın these terms : 


“İn respect of an appointment made under section 10 (5) neither a right of 
appeal nor a right of revision 1s provided for. The order of the District Collector 
cannot therefore be interfered with by any higher authority The question may be 
asked has the District Collector power to interfere with an order passed by the Divisional’ 
Officer, i€., the Collector under section 10 (5).” 


This ıs followed by the discussion about the reasoning in Srinivasa Aiyangar v. 
Jagannatha Aiyangar+ In the Full Bench decision there ıs also reference to Seshagiri 
Sarma v. State of Madras?, and the followmg observation, 


“ “If no appeal is provided for but only a right of revision then that remedy 
must be sought ın aid °’ again emphasises that the Full Bench has approved the 
view taken ın Seshagırı Sarma v State of Madras*, that under the Madrs Regulation 
the Collector will continue to have powers ofievision’’ , 


İn a series of decisions ın the Andhra Pradesh High Court the same view has 
been taken (while dealing with the provisions of the Madras Act III of 1895) follow- 
ıng the decisions of this Court referred to earlier Reference was alrady mzde to 
the decision ın Ramachandra Rao v Seshah®, ın which the Bench had held that even 
though the time for preferring an appeal had expired, the Collector can exercise the 
powes of revision unde: the Regulation 


In Prabhakara Rao v District Collector, Nellore4, an order of appointment of a 
deputy passed by the District Collector setting aside the order of the Revenue Divi- 
sional Officer was upheld following Seshagırı Sarma v State of Madras?, on the ground 
that the Revenue Dıvısıonal Officer was exercising the powers only under section 3 
of Regulation VII and that his decision was, therefor e, subject to the revisional juris- 
diction of the District Collector, expressly reserved ın the same section It was 
observed that the Revenue Divisional Office: passed the order standing ın the shoes 
of the Collector and that rt was necessarily subject to renew by the District Collector under the 
Regulation. This decision of Bhımasankaram, J , ın the above case has been affirmed 
by the Bench of the Andhra Pradesh High Court ın Writ Appeal No 1909 of 1958. 


The same view was reiterated ın another decision ın the seme volume, Krish” 
nayya v Collector of Kisina® That case alsorelated to the appointment of a deputy 
under section 10 (5), anc the District Collector set aside the order of the Revenue 
Divisional Officer in en appeal preferied to hım The argument that the District 
Collector has no jurisdiction because no right of zppeal was provided in respect of 
orders under section 10 (5) was rejected on the grcund that the District Collector had 
jurisdiction to interfere and set asıde the order of the Revenve Divisional Officer 
unde: Regulation VII of 1828 The decisions of the Mzdras High Couit refer: ed to 
earlier were followed The s7me view was reiterated inthe Bench decision ın Satya- 
narayna v Collector, West Godawari®, ın which ıt was held that though the Collector 
has no appellate jurisdiction against the order of the Revenue Divisional Officer in 
the matter of the appointment of a deputy under section 10 (5), the Collector has, 
nevertheless, emple cuthou1ty to revise the orders of the subordinates ın the exercise 
of the powers conferred by the Madras Regulation The a1gument was advanced 
that the view taken by the Bench in Seshagırı Sarma v. State of Madras?, must be held 
to have been overruled by the observations ın Nagarathnammal v Ibrahim Salnb". 
But this argument was not accepted The Bench pointed out that the Full Bench 
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far from throwing any doubt upon the correctness of the view taken ın Seshagıri 
Sarma v. State of Madras}, completely approved of the view taken therein 


We mzy also refer to another decision, Prahalada Dola: v Board of Revenue*, ın 
which referring to some of the earlier decisions, referred to already, ıt was held that 
even though there 1s no right of appeal a revision would lie to the District Collector 
under Regulation VII of 1828. In view of this uniform course of decisions we have 
no hesitation ın holding that section 23 of the Act cannot be so interpreted as to 
have the effect of extinguishing the power of revision of the District Collector 
under Madras Regulation VII. 


Writ Petition No 1027 of 1963 :—The question next arises as to the appropriate 
relief to be granted ın this writ petition Following Nagarathnammal v. Ibrahim 
Sahib, thas to beheld that the Revenue Board has no power of revision ın respect 
of the order passed by the District Revenue Officer under Regulation VII of 1828 
At the same time the order of the District Revenue Officer cannot be allowed to 
stand as several irregularities vitiate the entire proceedings The charges are m- 
complete The charges should furnish the details as to the date of collection, the 
dates of remittance so that the delmquent village headman would have adequate 
opportunity to offer his explanation. ‘The order of the District Revenue Officer also 
shows that he has overlooked the fact that these proceedings are vitiated in the mann- 
er stated above The result ıs the order of the District Revenue Officer and that 
of the Board of Revenue are quashed and the matter will go back to the District 
Revenue Officer for disposal according to Jaw and im the light of the observations 
contained ın this judgment In the concluding portion of the affidavit filed m 
support of the writ petition the petitioner has explaıned that as the order of the Dis- 
trict Revenue Officer became merged in the order of the Board of Revenue he could 
not ask for the issue of a writ to quash the order of the District Revenue Officer even 
though according to the petitioner his principal complaint ıs against the District 
Revenue Officer. It 1s because of this we are of the view that the ends of justice 
require that the order of the District Revenue Officer should also be quashed 


Writ Petition No. 1225 of 1963:—In this matter even though we have upheld 
the jurisdiction and power of the District Collector Mr V K Thıruvenkatacharı 
complains that the District Collector ought not to have set aside the sale ın respect 
of the entirety of the property but should have confined the order to the extent of 
9I cents in old Pattas Nos. rr and 18, belonging to the second iespondent He 
urges that when the defaulter has not cared to prefer any appeal, there was no justi- 
fication to set aside the entire sale and that relief should have been granted only in 
respect of gı cents , and that the interests of the State do not require such an order. 
Prima facie we see great force in this contention But we do not want to express 
any final opinion for the following reasons. 


As the order of the District Collector has set aside the sale in 1ts entirety, ıt can- 
not be modified in this writ proceedings without the defaulter bemg made a party 
to the writ proceeding and without hearmg his objections 


Under the circumstances we think the proper course will be to send back the 
matter before the learned Judge who referred the matter to the Full Bench, so that 
che petitioner herem will take appropriate steps to umplead the defaulter as a party- 
respondent to the writ petition and then the petition will be disposed ofın accordance 
with law after hearing the objections of the defaulter. 


VK Order accordingly 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT —MR Justice K VEERASWAMI AND Mr Justice T RAMAPRAŞADA. 
Rao 


Muthu Gounder . Petitioner * 
v. 


The Government of Madras, represented by ıts Secretary, Home 
Department, and another .. Respondents. 


Land Acquisition Act (I of 1894), sections 4 (1), 5-A, 6, 9, 17 (1), (2) and (4)—Invoking 
emergency provisions—Whether justiciable—Arbitrary, capricious or mala fide exercise 
of power—Court’s power to examine—Existence or urgency depends upon facts in each 
case—Specification in section 4. (1) notification whether urgency is under section 17 (1), or 
(2)—Not necessary 


If emergency exists the State would be justified ın invoking section 17 (4). 
It is apparent from section 4 (1), section 5-A and section 17 (1), (2) and (4) that 
the effect of the application of section 17 (4) would be to dispense with the neces- 
sity for an enquiry under section 5-A Even in the case of emergency, possession 
before an award 1s made can only be taken after the issue of section 9 (1) notice 
An award also could follow only after proceedings under section g ‘The dis- 
pensation ofan enquiry under section 5-A can mean only avoidance of the delay in 
waiting for objections and considering the same and makıng a report thereon and 
the Government finally deciding to make a declaration under section 6 (1) Such 
a delay may roughly extend to about a couple of months at the most, a little more 
or less. The question in each case for the Government to consider when 1t desires 
to invoke section 17 (4) would be whether facts and conditions exist or require 
that would not brook the delay which would be caused by applying section 5-4. 
A decision on that question will have to be taken on proper material and in an 
objective manner, neither capriciously nor whimsically. In no case the decision 
can be arbitrary The question of urgency 1s always for the Government to 
decide and will not ordinarily be justiciable But when the Court ıs called upon 
to see whether the power ın invoking urgency provisions has been properly exer- 
cısed, ıt has necessarily to examine whether the decision to invoke the provisions 
was based on material and was neither arbitrary nor capricious nor mala fide. 
This principle should invariably be followed when the urgency provisions are 
invoked and the Court 1s called upon to examine whether the power under section 
17 (4) has been properly invoked 


Whether there 1s urgency or not ın order to invoke the urgency provisions of 
section 17 will depend upon the facts ın each case and have to be specifically 
examined and ım the light of which a decision should be taken and not with refer- 
ence to a general decision that whenever house sites have got to be acquired, it 
should, as a matter of course, be treated as an urgent case for acquisition and the 
emergency provisions nvoked If there were facts on which a fair and reasonable 
conclusion can be formed this Court will decline to interfere, though ıt may take 
a different view on the question of urgency But where ex facie the decision 1s 
arbitrary, as the facts cannot possibly finnish a basis for any conclusion to invoke 
the urgency provisions, this Court has to step ın and declare the action to be legal. 

It 1s imperative that section 4 (1) notification should indicate if urgency provi- 
sıon was to beinvoked It 1s not necessaıy for the State Government to go further 
and specify in section 4 (1) notification whether the urgency was under sub-section 
(1) or sub-section (2) It would be open to the State Government to specify the 
particular provision for urgency for the first time in section 6 declaration. 


Held on facts, it is obvious that the Collector must have been weighed and 
influenced by the omnibus general direction of the Government that wherever 
there was a proposal to acquire land for house sites, it should be treated as urgent. 
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Such a direction of a general kind will on the face of it be arbitrary and if such a 
direction is taken as a guide and the Collector recommended invoking of urgency 
provisions and the Government thereupon applied the urgency provisions, the 
valıdıty of this action can hardly be supported as bemg ın compliance with the 
terms of section 17 (1) read with (4) The application of the emergency provi- 
sions was not warranted and was not a fair and reasonable exercise of the power 


under section 17 


Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therem, and in the affidavit filed therewith the High Court 
will be pleased to issue a writ of mandamus or other appropriate writ, order or direc- 
tion directing the respondents to forbear from taking any proceedings pursuant to 
the notification Memo. No 61759/HWIV/63-10, Home, dated 23rd March, 1964, 
of the State Government and published ın the Fort St George Gazette, dated 17th 
June, 1964 ın so far as the petitioner’s property, namely, S Nos. 400/13 and 400/14-A 
in Konnaıyar ın Tiruchengode taluk 1s concerned. 


V. Thyagarajan, M. A. Rajagopalan and T. Audiseshan, for Petitioner. 
J. Kanakara; for Government Pleader (G. Ramanyam), for Respondents. 


The Order of the Court was made by 


Veeraswami, 7.—The petition under Article 226 of the Constitution is to restrain 
the respondents from taking possession of land of an extent of 58 cents comprised 
in S. No. 400/13 and another extent of 52 cents bearing S No. 400/14-A under the 
provisions of the Land Acquisition Act. The grounds of the petitioner are that the 
State was not justified in invoking the urgency provisions in the Land Acquisition 
Act and there was failure to specify ın the notification under section 4 (1) whether 
the urgency was invoked under sub-section (1) or sub-section (2) of section 17. As 
early as 20th December, 1961 the Collector made an mspection of the site but it is 
said that his in pection notes were dated only goth February, 1963 On 12th June, 
1963, a provisional conclusion was reached to acquire the lands, the public purpose 
being to provide house-sites for Haryans ın the village. The notification under 
section 4 (1) was made ready on 23rd March, 1964, and ıt was actually published 
in the Fort St. George Gazette, on 17th June, 1964. This notification stated that 
the lands specified in the schedule thereto were needed for a public purpose, to wit, 
for the provision of house-sites for Harıjans and that under sub-section (4) of section 
17, the Governor directed that, ın view of the urgency of the case, the provisions of 
section 5-A should not be applied This was followed by a declaration, dated end 
September, 1964, under section 6, ın which reference to section 17 (1) was made as 
the provision under which emergency existed. 


It is contended that ex facie there was and there could be no emergency to invoke 
section 17 (1) or (2) The purpose of the acquisition, as we mentioned, was to 
provide sites for houses for Harijans. If emergency exists the State would be justified 
in invoking section 17 (4). But what kind of urgency 1s contemplated under section 
17 that will justify its application has to be examined It 1s apparent from section 
4 (1), section 5-4 and section 17 (1), (2) and (4) that the effect of the application of 
section 17 (4) would be to dispense with the necessity for an enquiry under section 
5-4. Even m case of emergency, possession before an award is made can only be 
taken after issue of section 9 (1) notice If the provision applıed 1s sub-section (1) 
of section 17, possession could be taken on the expiration of 15 days from publication 
of the notice mentioned in section 9 (1). But if ıt is sub-section (2) of section 17 
that ıs invoked, possession could be taken immediately after the publication of the 
notice mentioned in sub-section (1) of section g An award also could follow only 
after proceedings under section g Section 5-4 ıs to the effect that within thirty 
days after the issue of the notification under section 4 (1), objections to the acquisi- 
tion of the land proposed to be acquired could be made by any perscn imterested 
in such land and notified under section 4 (1) The scope of the enquiry would be 
as to whether there 1s a public purpose and in connection therewith there is necessity 
to acquire more or less extent of the land notified under section 4 (1). Possibly some 
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time may be consumed in considering the objections after their recept and in making 
a report on the basis of which and upon a consideration of which the Government 
declaration under section 6 (1) will follow The dispensation of an enquiry under 
section 5-A can, therefore, mean only avoidance of the delay in waiting for objections 
and considermg the same and makmg a report thereon and the Government finally 
deciding to make a declaration under section 6 (1). Such a delay may roughly 
extend to about a couple of months at the most, a little more or less The question 
in each case for the Government to consider when it desires to invoke section 17 (4) 
would be whether facts and conditions exist or require that would not brook the 
delay which would be caused by applying section 5-4 A decision on that question 
will have to be taken on proper material and ın an objective manner, neither 
capriciously nor wumicaly In ro cse the decision can be arbitrary. The 
questicn of urgency, of course, is always for the Government to decide and will not 
ordinarily be justiciable. But when the Court 1s called upon to see whether the 
power ın invoking urgency provisions has been properly exercised, it has necessarily 
to examıne whether the decision to invoke the provisions was based on material and 
‘was neither arbitrary nor capricious nor mala fide That proposition was laid down 
by one of us ın Pertyathambi v. Special Tahsildar! and we think that this principle 
should invariably be followed when the urgency provisions are invoked and the 
Court is called upon to examine whether the power under section 17 (4) has been 
properly ınvoked. 


So far as we are able to find from the records of the acquisition sent up to this 
‘Court in obedience to the rule nisi, on a requisition from the State Government 
the Collector of Salem made a report, dated grd February, 1964 which is : 


“The Harıjan colony 1s congested. The houseless families are suffering much for 
want of sufficient accommodation. They should be given immediate relief in 
view of the unhygienic condition of their ivmg. Therefore the enquiry under 
section 5-A may be dispensed with in this case ” 


The Collector did not stop there In his communication he made ıt clear why he 
thought that he should take that view. He said: 


‘Further, the Government in their Memo. No. 50721/A H W. IV/63, dated 
17th July, 1963 have specifically ordered that in all acquisition proposals for house 
sites etc., the provisions of urgency clause should be ınvoked.” 


It is obvious that the Collector must have been, as ın fact he indicates ın his communi» 
cation, weighed and influenced by the omnibus general direction of the Government 
that wherever there was a proposal to acquire land for house sites, it should be treated 
as urgent. It.is hardly necessary to say that such a direction of a general kind will 
on the face of 1t be arbitrary and 1fsuch a direction ıs taken asa guide and the Collec- 
tor recommended invoking of urgency provisions and the Government thereupon 
applied the urgency provisions, the validity of this action can hardly be supported 
as bemg ın compliance with the terms of section 17 (1) read with (4). 


Whether there is urgency or not in order to invoke the urgency provisions of 
section 17 will depend upon the facts in each case and have to be specifically examined 
and ın the light of which a decision should be taken and not with reference to 
general decision that wherever house sites have got to be acquired, ıt should, as a 
matter of course, be treated as an urgent case for acquisition and the emergency 
provisions invoked. It 1s material to remember that the right of owners whose 
lands are proposed to be acquired to prefer their objections under section 5-A isa 
valuable right. Before a decision is taken by the Government for the purpose of 
section 6, the direction of the Legislature under section 5-A 1s that objections should 
be received within of course a prescribed time from such owners and the same be 
considered after giving them an opportunity of beg heard either in person or by 
pleader. In such an enquiry 1t would be possible for the owners to show that there 
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was no public purpose, or that there was no necessity to acguire the proposed land, 
or that ıt would be proper and desirable to resort to acquisition of some other land 
andsoon Could ıt be saıdın the present case that the acquisition could not brook 
the delay that would be caused by applyıng section 5-A? If there were facts on 
which a fair and reasonable conclusion can be formed this Court will decline to 
interfere, though it may take a different view on the question of urgency. But where 
as we said ex facie the decision 1s arbitrary, as the facts cannot possibly furnish a 
basis for any conclusion to invoke the urgency provisions, this Court has to step in. 
and declare the action to be illegal. We have no doubt that ın this case the applıca- 
tion of the emergency provisions was not warranted and was not a fair and reason- 
able exercise of the power under section 17. 


The other point for the petitioner is that the State Government failed to specify 
in section 4 (1) notification whether the urgency invoked was under sub-section (1) 
or sub-section (2) of section 17 On the view we have taken on the first point, it 
is unnecessary to decide this question Even so, we may express our view that it 1s 
imperative that section 4 (1) notification should indicate if urgency provision was to 
be invoked. But in the case the notification did mention section 17 (4). We do not, 
however, think ıt necessary for the State Government to go further and specify in 
the section 4 (1) notification whether the urgency was under sub-section (1) or 
sub-section (2). It would be open to the State Government to specify the particular 
provision for urgency for the first time in section 6 declaration. Wedo not, 
therefore, see much force in the second point. 


The petition is allowed with costs. The result ıs that the proceedings after the 
stage of the notification under section 4 (1) will stand quashed 


S.V.J. —— Petition allowed; 
proceedings after section 4 (1), 
notification quashed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —MR. Justice K. SRINIVASAN AND Mr Justice R SADASIVAM, 


Kannı .. Petitioner * 
v. 
Viswanatha Chettiar and others .. Respondents. 


Civil Procedure Code (V of 1908), Order 44, rule 1 (2)—Scope—Application for leave 
to appeal in forma pauperis—Court issuing notice to respondent without rejecting the 
application—If can, after hearing the respondent, dismiss the application under rule 1 (2). 


A Court which entertaıns an application for leave to appeal ın forma pauperis 
under Order 44, rule 1 of the Civil Procedure Code and issues notice to the oppo- 
site party without 1ejecting 1t under Order 44, rule 1 (2), cannot, after hearıng the 
opposite party, rescind its order to entertam the application on the ground that 
at that stage it ıs of the opimion that ıt ought to be rejected because the decree 
appealed from ıs not contrary to law, or to some usage having the force of law or 1s 
otherwise erroneous or unjust. 


Somasundara Chettiar v Arunachala Chettiar, (1932) IL.R 55 Mad 982: 63 
ML J. 28; Balaram v. Harikrishna, A.I R. 1936 Mad. 661 and Nagarattamma v. 
Nagayya, A.I R. 1933 Mad 658.65 ML J. 362 Rel. on 


The fact that the Court issues a notice to the respondent can normally only mean 
that the Court is unable to make up its mind, whether the decree sought to be 
appealed against, satisfies the requirements of Order 44, rule 1 (2), and if that is so 
that would clearly be a confession that the matter is of sufficient substance to be 
heard after notice to the respondent, that is, that ıt merits admission. We assume 
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that Judges perform the functions required of them under the law in proper form 
and the natural conclusion that one can draw from the fact that a notice has been 
issued to the respondent would therefore, be that, the appeal ıtself was mtended 
to be admitted by the Judge. When that has been done the Judge can have no 
possible occasion for rescinding the order and have secord thoughts on the ques- 
tion of the admıssıbılıty of the appeal 


Petition under section 115 of Act V of 1908 piaying the High Court to revise 
the order of the District Court, Chingleput, in CMP No 435 of 1964m SR No 
2224 of 1964—O S No 41 of 1963, Sub-Court, Chingleput. 


R. Sundaravaradan, for Petitioner 
A Seshachari and R, Janardhana Rao, for Respondents 


Whe> the Civil Revision Petition was first heard by him the followmg Orde: 
was made by 


Ramaprasada Rro, F.*—This Civil Revision Petition 1s directed against the order 
of the District Judge, Chingleput in C M P No 435 of 1964inS R No 2224 of 1964 
An application was filed under Order 44, rule 1, read with section 1 51, Crvil Proce- 
dure Code, praying that the petitioner be directed to file an appeal in forma pauperis 
against the decice and judgment , dated 24th March, 1964 ın OS No 41 of 1963 
on the file of the Court of the Subordinate Judge, Chingleput The learned District 
Judge after perusıng the papers on record, thought it fit to issue a notice to the 
respondent and after hearing the respondent dismissed the application This 
appears to be contrary to the established procedure, as such issuance of the notice 
was construed to mean that he satisfied himself that the decree was contrary to law 
or to some usage having the force of law or was othe: wise erroneous or unjust within 
the meaning of Order 44, rule 1, Civil Procedure Code After issuing the notice, 
the respondent appeared before the learned Judge On hearmg both the parties, 
the lower Court held as follows — 


“ I have gone thiough the judgment and other material papers and I am satıs- 
fied that the case rested purely on facts. As such, I am of the opınion that the 
petitioner is not entitled to the permission sought for ” 


The main contention urged before me by the petitioner 1s that once the learned 
Judge issues notice to the respondent, he is precluded from reconsidering whether 
the decree was contiary to law or to some usage having the force of law or otherwise 
erroneous or unjust, as by issuing the prelımınary notice to the respondent, he should 
be deemed to have come to the conclusion and that therefore he having exhausted 
his jurisdiction by subjectively deciding to admit the appeal, he cannot again recon- 
sider the issue after notice to the respondent Of course, the leained Judge can 
hear the Government and satisfy himself whether the appellant 1s really a pauper 
or not. This aspect ıs not disputed before me. 


The question, therefore, for determination ıs whether by issuing a notice to the 
respondent after perusal of the judgment and decree, the lower Court has exhausted 
its Jurisdiction to reconsider the appeal on merits and find whether there is a question 
of law or an error apparent ın the judgment and decree appealed against I shall 
now proceed to consider the decided cases on the point at issue 


Order 44, rule 1, as ıt originally stood contained a proviso which 1s very similar 
to Order 44, rule 2, which was inserted by the Civil Procedure Code Amendment 
Act (LXVI of 1956) „The ratio decidendi of the decisions pronounced under 
the carlıer Order 44, Mle 1, can therefore be apphed to the material portion 
of the language, the spiri‘and intention of the proviso to old Order 44, 1ule 1, and 
the present Order 44, rule’ Nare 22 pari materia I shall for convenience 1efer to the 
proviso to the earlier rule a. “he old rule and Order 44, rule 2 as the new rule 


Jenkins, GJ ın Sakubai v. Genpiarr was of the opınion that the proviso “would pro 
a De ember, 1c 66 
1. (1904) XL.R. 28 Bom. 451. 
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vide a safeguard agaist this if the Judge or Bench admitting a pauper appeal were 
to express and record very briefly the reasons for granting leave, so that the Bench 
before whom the appeal ultimately comes may have an assurance that the leave 
was properly given” The objective and subjective satisfaction of the old and the 


new rule 1s mandatory 


Where however on perusing the judgment and decree, if the appellate Court 
issued notice in the prescribed form, as ın the instant case, to the respondent, the 
uestıon 1s whether the Court has the power ın law to rescind its earlier order not to 
admit the appeal, after hearmg the respondent The Allahabad, Patna, Lahore 
and Rangoon High Courts took the view that issuing a notice is no grourd for hold- 
ing that the Court has satisfied itself about the judgment being appealed against 
bemg erroneous, unjust or contrary to law—See Powdhari v. Ram Samwat, Tilak 
Mahton v. Akhil Kishore?, Maung Nein v Burma Electric Supply Co? Though the High 
Court of Calcutta was of this view earher, ıt has now taken a contiary view m Shib 
Krishna v. Panchanan Ganguly* 


In so far as to our High Court ıs concerned the decisions are conflicting. Though 
I would have rested my decision on the ratio of the Bench decision reported in 
Somasundara Chettiar v Arunachala Chettiar®, yet this decision which was referred to 
with approval by a learned single Judge of our High Court, was sought to be dis- 
tinguished later by another learned Judge who differed from the view propounded 
in the Division Bench case I shall now refer to the catena of decisions under the 
old rule that if once notice 1s issued to the respondent, the respondent has no locus 
standi to urge at a later stage that the old rule 1s not satisfied 


In Somasundaram Chettiar v Arunachala Chettiar®, Ramesam and Madhavan. 
Nair, JJ., observed as follows at pages 983 and 984 


‘ Undoubtedly the practice of this Court has been for at least the last thirty-two 
years, during which period I have been ın touch with it, not to hear the respon- 
dent on the question whether the decree of the Court below 1s contrary to law or 
to some usage having the force of law, or 1s otherwise erroneous or unjust as pro- 
vided for ın the proviso to Order 44, rule 1 Ido not mean to say that a 
practice ought to be adhered to merely because 1t is longstanding, even though we 
now find ıt to be erroneous , but I think it may be said that a longstanding prac- 
tice 1s prima facie proof that it 1s really correct . » 


In Nagarattamma v Nagayya 6, the principle laid down in the above case was not 
brought to its notice. But Curgenven held in very strong terms as follows at page 


659 

“ The proviso itself requires that the Court shall reject the application unless 
upon a perusal of ıt and of the judgment and decree, 1t finds the conditions laid 
down are satisfied , and that means, I think and ıs always ın practice taken to 
mean, that the very first step ın dealing with such an application 1s to peruse the 
records and if necessary to reject the petition without issuing notice to any of the 
parties mterested It ıs ımpossıble to contend on the terms of the proviso that the 
Court was justified ın issuing notice in order to make up its mind whether to 


reject the application ad 
In thus case, the successor of the learned District Judge who gave notice finally 
dealt with the applıcatıon In my opmuon, this circumstance does not m any way 
mılıtate against the main decision. 
In Balaram v. Harikrishna’, Beasley, C J , observed as follows at page 662 


“ Tt ıs not the practice, and has not been the practice, to hear the respondent 

upon this question That bemg so, what ıs ımpled by the issue of a notice ? 

A ER İm m 
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What 1s imphed and what has always been ıntended by such an order 1s that the 
respondent is to have an opportunity of showing cause why the applicant should 
not appeal as a pauper and nothing else I do not suggest—and Ramesam, J., 
does not do so e1ther—that a Judge or Judges may not sometimes before deciding 
whether the case comes within the proviso to Order 44, rule 1, Civil Procedure 
Code, require the assistance of the respondent but such cases are ra e, and, unless 
the order directing notice to go 1s qualified by some observations showing that the 
respondent ıs to be heard on the question of law, the ordinary rule, as I understand 
it and everybody else understands it, 1s that the issue of notice means nothing more 
than that the question of pauperism 1s to be gone into, the Co: rt being satisfied, 


that on the face of the record ıt does satisfy the requirements of the proviso to 
Order 44, ruler ” 


In this case Somasundaram Chettiar v Arunachala Chettiar’ has been quoted with 
approval 


I may also incidentally add that the above view taken by our learned Judges 
have been followed by a Division Bench of the Bombay High Court in Abdul Majid v. 


Bhaurau?, and by a Full Bench of the Calcutta High Courtın Shib Krishna v. 
Panchanan Gangult® 


As against the one line of thought which, according to me, appears to be be dutı- 
fully accepted by our Courts here and elsewhere, there are two decisions of our High 
Court which have taken a contrary view In Suryanarayanamurthi v. Nagachandra- 
mouli*, Horwill, J , was of the opinion that the mere issue of the notice to the res« 
pondent would not preclude the Judge to rescind his order if he has not considered the 
question under Order 44, rule 1, (as ıt then was), but he adds (at page 499), that, 

“ clearly an appeal should not be admıtted until the Judges satisfied that the 


decree of the Court appealed against ıs contrary to law or 1s otherwise erroneous 
or unjust”. 


In this case a reference 1s made to the decision of Curgenven, J , ın Nagarattamma v. 


Nagayya'. Even so, in Sundaram Iyer v Saminatha Pillai €, Ganapatia Pillai, J , observ- 
ed as follows at page 421 


“Ido not see any justification for this view from the language of Order 44, rule 
1 (2). Itis no doubt true that it ıs the duty of the Judge to satisfy himself on 
perusing the decree and the judgment that the decree is illegal or c “trary to law, 
before making up his mind to issue a notice to the respondent But, ıı he learned 
Judge has committed an error in issuing notice without performing the `>ty 1m- 
posed upon him under Order 44, rule 1 (2), I do not find any reason for ho. “ag 
that he had no junısdıctıon to correct his own error ” on 


In fact, the decision ın Somasundaram Chettiar v Arunachala Chettiar? and Suria 
narayanamurihi v Nagachandramouli* were cited before him Ganapatia Pillai, J was 
of the opinion that there ıs no conflict between Somasundaram Chettiar v. Arunachala 
Chettiar? and Suryanarayanamurthi v. Nagachandıamouli? But 11s however conspi- 
cuous that the later decision ın Nagarattamma v Nagayya arc Balaram v Harikrishna”, 
which laid down as ıt were an absolute and unqualified principle was not referred 
to before the learned Judge 


In my view, there 15 a conflict of yudicial authority on the subject concerned. 
While one view 1s that issuance of a notice bars a further enquiry under the old and 
the new rule, another view which 1s equally emphatic 1s that it does not preclude the 
Court from rescinding its earlier view and reconsider the application for leave to 
appeal ın forma pauperis on merits as well In such a set of conflicting views I am 
constrained, at the request of the Counsel appearmg on both sides, to place the 
paper before my Lord, the Chief Justice, the following proposition to be referred to a 
Bench of this Court for final disposal 
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“ Whether the Court which entertains the application for leave to appeal 
ın forma pauperis under Order 44, rule 1, and isues a notice ın due form to the oppo- 
site party without rejecting ıt under Order 44, rule 1 (2) it can rescind its order to 
entertain the application on the ground that at that stage, it 1s of the opinion that 
ıt ought to be rejected because the decree 1s not contrary to law, or to some usage 
having the force of law or is otherwise erroneous or unjust.” 


[ Pursuant to the aforesaid Order of Reference the petition coming on for hear- 
ing before a Bench (Srınıvasan and Sadasıvam, JJ) the Court delivered the follow- 


ing Judgment] 
The Judgement of the Court was delivered by 


Srinivasan, J.—Our learned brother Ramaprasada Rao, J, has thought it 
“necessary to makea reference to a Bench for a decision upon the following question — 


“ Whether the Court which entertains the applications for leave to appeal i 
forma pauperis under Order 44, rule 1 and issues a notice in due form to the 
opposite party without rejecting ıt under Order 44, rule 1 (2), can rescind its order 
to entertain the application on the ground that at that stage, ıt ıs of the opinion 
that it ought to be rejected because the decree is not contrary to law, or to some 
usage having the force of law or 1s otherwise erroneous 01 unjust ? 2 


The pomt involved appears to be simple and amply covered by authority which 
to our minds, is clearly expressed ım the decisions to which we shall presently refer 
“The learned District Judge, agamst whcse order the civil revision petition has been 
taken, had the pauper appeal petition before him for admission He apparently 
thought ıt fit to issue notice to the respondent, not on the question of the pauperism 
of the appel'art petitioner but on the question whether the decree sought to be 
appealed from was contrary to law or to some usage having the force of law, or is 
otherwise erroneous or unjust After the appearance of the parties and presumably 
after hearmg them the learned District Judge pas ed an order dismissing the apph- 
cation observing that there was no question of law in the case. He states : 


“ I have gone through the judgment and the other material papers, and I am 
satisfied that the case rested purely on facts As such I am of the opinion that the 
petitioner 1s not entitled to the permission sought for. ” 


The matter accordmgly comes before this Court for decision of the question of 
what may be described as one of jurisdiction, that ıs, whether after having issued no~ 
tice to the respondent, the Court, before which the appeal memorandum 1s filed, 
can proceed to 1eject the application, not on the question of pauperism but for the 
reason that the decision 1s not contrary to law, or erroneous or unjust. 


To our minds, Order 44, rule 1 (2) is perfectly clear and ıt does not appear to 
sus to be capable of admittmg any discussion upon what ıt expected of the Court 
before which the appeal memorandum ıs filed. It says thus 


“ The appellate Court after fixing a day for hearmg the applicant or his pleader 
and hearmg him accordingly if he appears on that day, and upon a perusal of the 
application and of the judgment and decree appealed from, shall reyect the apph- 
cation, unless ıt sees reasons to think that the decree is contrary to law or to some 
usage having the force of law, or 1s otherwise erroneous or unjust ” : 


The rule does not peak of the issue of a notice to the respondent nor 1s the 
respondent entitled under this rule to present any arguments even if he chooses to 
appear without notice For, if the respondent should so appear and be heard upon a 
petition, which has to be decided by the Court, it should be obvious that 1t would be 
really a hearmg of the appeal upon the merits, as the respondent would certainly 
seek to support the judgment of the Court below. The rule accordingly directs 
that only the applicant or his pleader should be heard in order that he may make out 
a pomt which would justify the admission of the appeal and the appellate Court 1s 
.also enjoined to decide whether, upon a perusal of the records, it appears that the 
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decree is contrary to law or to some usage havıng the force of law, or is otherwise 
erroneous or unjust The rule thus places an obligation squarely only upon the- 
shoulders of the applicant and of the Court and no other party 1s permitted by the 
rule to mtervene at thisstage Fcr as we have already pomted out, if the respondent 
should be heard, he would certainly be in the position of a person seeking to support 
the judgment of decree appealed from, that ıs, arguing the appeal virtually on its 
merits eyen before the admission of the appeal. 


If so much is clear, we find ample authority for this position in several decisions- 
of this Court. They have all been referred to by our learned brother, Ramaprasada 
Rao, J. The earliest 1s Somasundaram Chettiar v. Arunachala Chettiar’, What happened 
in that case was that at the time the appeal petition was posted for hearmg under 
Order 44, rule 1(2), the respondent to whom notice ofenquiry into the pa perism 
alone had been issued, urged that he had aright to be heard upon the question 
whether te appeal petition itself should be admitted or not 


Such a right in the respondent was expressly negatived by the learned Judges. 
They also pointed out that solely for the reason, that the notice was issued m the 
appropriate form under the Code it could not be interpreted in such a way as to 
enlarge the scope of rule 1 (3) of Order 44. 


This decision has been followed ın Balaram v. Harikrishna? In Nagarattamma v. 
Nagayya?, another learned smgle Judge of this Court expressed himself in a like 
manner though the earlier decision in Somasundaram Chettiar v Arunachala Chettiar+, 
does not appear to have been brought to his notice. 


“© As those decisions cited above and noticed by our learned brother, Ramapra- 
sada Rao, J., amply show, ıt has been the consistent practice of this Court, for 
several decades ın the past, not to issue any notice to the respondent at the stage when 
the appeal petition ın forma pauperis is heard for pauperism of admussion. 


Two judgments of smgle Judges of this Court referred to by our learned brother 
in the referring judgment, apparently took a slightly different view. In Suryanarayana- 
murthi v. Nagachandramouli*, Horwill, J , thought thatif the Court of appeal had not 
really considered the question under Order 44, rule 1 (2), the mere fact that notice 
to the respondent had been issued would not preclude it from proceeding to do so. 
But the learned Judge stated that an appeal should not be admitted under that pro- 
vision until the Judge 1s satisfied that the decree of the Court appealed agamst is 
contrary to law or 1s otherwise erroneous or unjust. Clearly, the learned Judge 
interpreted the rule ın the same manner as we have done m holding that it is the 
primary duty of the Judge to decide the question of admission of the appeal in the 
light of the rule. 

In a later decision, Sundaram Iyer v. Saminatha Pillai’, Ganapatia Pillai, J., while 
conceding that it is the duty of the Judge to satisfy himself that the decree is illegal 
or contrary to law before making up his mind to issue notice to the respondent, 
added : 

“ But, if the learned Judge has committed an error im issuing notice without 

performing the duty imposed upon him under Order 44, rule 1 (2), I do not find 
any reason for holding that he had no jurisdiction to correct his own error.” 


What this decision appears to indicate is that if the Court in which the appeal’ 
is sought to be filed has not perused the records, but has nevertheless issued notice to 
the respondent, 1t would be open to that Court later to peruse the records and come 
to the requisite conclusion under that provision and reject the application, despite 
the issuance of notice to the respondent Assumimmg that this decision does not run 
counter to the lme of cases we have referred to, ıt obviously hinges upon a peculiar 
feature, namely, that the Judge had by madvertence issued notice to the respondent, 
and had not performed the duty required of hım under Order 44, rule 1 (2). It does 
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not appear to us that this decision can be permitted to run against the trend of the 
earher decisions, which have taken a categorical view in the matter 


The fact that the Court issues a notice to the respondent can normally only mean 
that the Court ıs unable to make up 1ts mind, on a perusal of the records, whether the 
decree sought to be appealed against, satisfies the requirements of Order 44, rule 1 
(2) and if that 1s so, that would clearly be a confession by the learned appellate Judge 
that the matter 1s of sufficient substance to be heard after notice to the respondent, 
that 1s, that ıt merits admission We assume that Judges perform the functions re- 
quired of them under the law ın proper form and the natural conclusion that one 
can draw from the fact that a notice has been issued to the respondent would, there- 
fore, be that the appeal itself was intended to be admitted by the Judge Itseems to 
us, accordingly, that when that has been done, the Judge can have no possible occa- 
sion for rescmding the order and have second thoughts on the question of the ad- 


mussibility of the appeal We, therefore, answer the question referred to us in the 
negative 


(The petition then came up for hearing before Ramaprasada Rao, J.) 
The Court made the following 


ÖRDER* —The matter was dealt with by me earlier and as it appeared that 
there were conflicts of opınıon, the matter was referred to a Division Bench, and the 
Division Bench has answered the reference, the question posed before them being 


“Whether the Court which entertains the application for leave to appeal in 
Jorma pauperis under Order 44, rule 1, and issues a notice ın due form to the opposite 
party without rejecting ıt under Order 44, rule 1(2), can rescind its order to enter- 
tain the application on the ground that at that stage, ıt 1s of the opinion that it 
ought to be rejected because the decree 1s not contrary to law, or to some usage 
having the force of law or 1s otherwise erroneous or unjust ” 


The question was answered ın the negative by the learned Judges constituting 
the Division Bench It therefore follows that the order of the lower Court in 
having reconsidered the application to file the appeal ın forma pauperis is illegal and 
the resultant order therefore has to be set asıde In this view, this Civil Revision 
Petition will have to be allowed. 


Learned counsel for the respondents states that there was no enquiry regarding 
the pauperism of the appellant There 1s no sufficient material on record to come 
to a conclusion one way or the other on this question This matter ought to have 
been normally dealt with even in the mutial stages While therefore rejecting the 
contention of the learned Counsel for the respondent which is taken before me for the 
first tıme, I direct that the appeal filed by the petitioners ın the lower Court in Jorma 
pauperis may be taken on file and disposed of m accordance with law. 


The Crvil Revision Petition is allowed with no order as to costs. 


V.K. Petition allowed. 


eae eo 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT -—Mr Jusrice M NATESAN 


The State of Madras, represented by the Chief Secretary to Govern- 


ment of Madras, Madras Appellant* 


v 


The Rohtas Industries Ltd, Dalmıanagar, Shahabad District, 
Bıhar State Respondent 


Contract Act (IX of 1872), sections 73 and 176—Legal incidents of a pledge—Promisor pledg- 
ing savings bank pass book as security for due performance of contaci— Breach of contract 
by promisor—Promisee if can forfeit the deposit without proof of damages 


‘Constitution of India (1950), Article 299—Requirements under—Could be found satisfied in 
correspondence relating to contract 


The legal incidents of a pledge are well known Admittedly even a savings 
bank pass book may be pledged for the due performance of a promise In the 
case of a pledge, on default by the promısor, the pledgee’s right ıs to sell the pledg- 
ed thing for any amount that may be due The surplus would go to the promisor 
The pledged object cannot be forfeited by the pledgee The pledgee is given only 
a power of sale. 


Where therefore, a certain sum ın the shape of savings bank pass book is pledged 
with the promisee as security for the faithful performance of a contract by the 
promusor, there can be no forfeiture of the amount, on the breach of contract by the 
promusor, in the absence of a specific clause to that effect, which could not merely 
be ımplied The amount in such a case would be available only to satisfy any 
damages that may be suffered by the promussee on account of any default in the 
faithful performance of the contract by the promusor. 


In order to satisfy the requirements of Article 299, of the Constitution it 1s not 
necessary that there should be drawn up a formal agreement as such If the 
requirements of Article 299 could be found satisfied in the correspondence relating 
to the contract, then that would be sufficient to satisfy the requirements of the 
Article. 

In the instant case, however, the appellant is not able to pomt out anything in 
the correspondence to satisfy the requirements of Article 299 of the Constitution. 


Appeal against the decree of the City Civil Court (Additional Judge), Madras, 
.dated 29th January, 1963, ın Appeal Suit No. 86 of 1961, preferred against the decree 
of the Court of the Cıty Civil Court (IV Assistant Judge) of Madras ın Orıgımal Suit 
No 1420 of 1958, dated 29th November, 1960. 


The Government Pleader, for Appellant 
K. R Venkatarama Sarma, for Respondent. 


The Court delivered the following 


Jupcment.—The State of Madras has preferred this Second Appeal from the 
judgment of the Additional Judge, City Civil Court, on appeal from the Judgment 
of the IV Assistant Cıty Cıvıl Judge, Madras, the decision on appeal gomg against 
the State 

The suit was filed by the plaıntıff, Rohtas Industries Ltd , against the State for 
the recovery of a sum of Rs 1,514 with interest and costs. The plaıntıff, a limited 
company engaged ın the manufacture of paper, cement etc at Dalmıanagar in Bihar 
State, clarmed under this action, return of a sum of Rs 1,000 deposited as security 
amount and asum of Rs 300 deposited along with a tender which the plaintiff made 
in terms of the provisions as to the submission of the tender. The tender was for 
1 
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the purchase and removal of waste paper accumulations in Government offices and 
press cuttıng accumulations in Government Press, Madras, and 1ts branches for the 
year 1955-56. On roth June, 1955, the Controller of Stationery and Printing, 
Madıas, called for the tenders Clause 2 of the tender provided that the tenders 
must be accompanied by a deposit of Rs 300 which should be paid ın the Reserve 
Bank of India and the relative chalan should be enclosed with the tender Clause 4, 
an important clause, ın the tender notice provided that if a tenderer withdrew his 
tender before settlement, his tender deposit would be forfeited to Government 
Clause 5, equally important, said that in the case of unsuccessful tenderers, the 
tender deposit would be returned to them Clause 6, which has been the subject- 
matter of construction by the Courts below may better be set out fully. It runs 
thus 


“ The successful tenderer will be required to execute an agreement for the faith- 
ful performance of the contract within 7 days from the date on which the accep- 
tance of his tender 1s intimated to him and to deposit a sum of Rs 1,000 in the 
shape of Post Office Savings Bank Pass Book as security deposit The amount 
should be pledged to the Controller of Stationery and Printing, Madras, for the 
faithful performance of the contract A sum of Rs 1-80 ın cash towards stamp 
duty for the agreement to be executed will have to be paid by, the contractor ” 


Under clause 8, the contractor will have to make his own arrangements to collect 
the waste paper accumulations m various Government offices in Madras State both 
in the city and mofussal withm 15 days from the date of receipt of intmaticn from 
the officers concerned The cost of waste paper was payable to the officers from 
whose office the waste paper or the press cuttings were collected at the tıme of taking 
delivery. There ıs no dispute that the plaıntıff became the successful tenderer and 
his tender was accepted by the Government Exhibit B-6, 1s the order of the Govern- 
ment wherein ıt ıs stated that the Controller of Stationery and Prıntıng, who had 
called for tenders recommended to the Government, for acceptance, the tender of 
the plaintiff for the purchase and clearance of waste paper. The rates quoted are 
shown Clause 3, of this order, dated 18th October, 1955, provides inter alia . 


“ The company should pay ın advance the entire cost of waste paper and press 
cuttings to the head of the concerned office before actual removal, together with 
the sales tax and also pay ın addition to the Ccntroller of Stationery and Printing, 
Madras, a security deposit of Rs 1,000 ın respect of all Government offices ”. 


The agreement, it is stated, was to be m force from Ist April, 1955 to gist March, 
1956 It 1s also an admitted fact that on the acceptance of his tender in terms of 
clause 6, the plamtıf provided the deposit of Rs. 1,000 and a sum of Rs. 1-80 in 
cash for stamp duty on the agreement to be executed. But the agreement was not 
executed despite repeated requests by the plamtıf It is seen from the judgments 
of the Courts below, that on several occasions, the plaintiff called upon the State, 
of course through the Controller of Stationery and Printing, to send the agreement 
referred to m clause 6, of ExhibitA-5, and that the reply was always to the effect that 
the matter was under consideration Under Exhibit A-50, dated 23rd December, 
1955, the plaıntıff wrote to the Controller of Stationery and Printing referrmg to 
the delay in sending a copy of the agreement and stating that the plaıntıff did not 
know where it stocd and what ıts obligations were under the contract In Exhibit 
A-52, dated 21st December, 1955, ıt 1s stated by the Controller that the draft agree- 
ment had been submitted to the Government for approval and that ıt would be sent 
in due course But ıt 1s common ground that no agreement eventually came to be 
executed. It ıs seen that the plamtiff had also been repeatedly requesting the 
Government to intimate the various offices wherefrom he could get these accumula- 
tions. Ultimately, nothing transpıring by his correspondence, on 6th January, 1956, 
the plaintiff withdrew his tender and refused to carry out any more work ‘The 
plaintıff had removed certain quantity of waste paper, but there 1s no dispute that 
these were paid for. It is seen that it was after 6th January, 1956, the Government 
authorities began to intimate the plaintiff of the accumulations of stocks. 
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The Courts below took the view that there was a concluded contract between 
the parties and that the plamtff had no justification for rescinding ‘he contract on 
6th January, 1956. Two grounds were relied upon by the plaıntıff for rescindmg 
the contact, (1) failure on the part of the Controller of Stationery and Printmg 
to give the plamtiff a list of the offices from which ıt was required to clear the waste 
paper, and (2) failure to execute the agreement provided for ın Exhibit A-5 in 
spite of repeated requests So far as the first ground ıs concerned, I am in entire 
agreement with the Courts below that it 1s not a substantial ground for withdrawing 
from the contract The second ground requires careful consideration. 


The contention of the plaıntıff has been that there was no valid contract between 
the parties and that, in those circumstances, he was entitled to a refund of the 
two sums of Rs 300 and Rs 1,000 The State conceded to the plamtiff’s having 
refund of Rs 300 the tender deposit As regards the sum of Rs. 1,000, the State's 
contention was that ıt was entitled to forfeit ıt as there was breach of contract on 
the part of the plamtiff The trial Court accepted this defence of the State and 
granted a decree ın favou of the plaintiff for the sum of Rs 300 ın respect of which 
there was concession by the State On appeal, the Additional Judge has decreed 
the claim of the plamtıff for this sum of Rs 1,000 also He would also uphold the 
validity of the contract between the plamtıff and the defendant But ın the learned 
Judge’s view, the defendant would be entitled to appropriate the sum of Rs 1,000, 
only to the extent the defendant had been damnified by the breach of contract by 
the plamtff He found that there was no proof of any damages suffered by the 
defendant. He, therefore, held that no deduction could be made from the security 
deposit or any adjustment made for damages and that the plaintiff was entitled 
to return of the entire amount of Rs 1,000 


In this second appeal before me, ıt 1s contended for the State, that the learned 
Additional Judge erred ın his view that an entirety of the amount of Rs. 1,000, could 
not be forfeited, having held that the breach of contract was not on the part of the 
defendant as alleged by the plaıntıff but that ıt was the plaintiff who broke the con- 
tract Itis not the case of the State before me that they have sustained any damages. 
This has bec-found agamst With reference to the present contentions of the State’. 
there are two aspecw .” “- tender notice, Exhibit A-5, which have to be considered. 
First ın regard to the sum öt R- xon, the deposit that had to accompany any tender, 
there 1s specific provision for thé 1v.... ~¢.of the deposit to the Government if the 
tenderer wit' drew the tender before settlémen. “here ıs also the provision that in 
the case of an unsuccessful tenderer, the tender deposit wour` -he returned. Nothing 
1s said in this agreement as to what should happen to this tenuc« deposit if the 
contract proceeded forward and the tender was accepted All that we find is pro- 
vision for a further deposit ofa sum of Rs. 1,000. This need not necessarily be by way 
of cash. So far as the tender deposit is concerned, the deposit is to be made in the 
Reserve Bank of India and the relative chalan sent with the tender. As regards the 
deposit of the sum of Rs 1,000 for the faithful performance of the contract, ıt might 
be in the shape of Post Office Savings Bank Pass Book the amount is to be pledged 
to the Controlle: of Stationery and Prmtıng, Madras, for the faithful performance of 
the contract There 1s absolutely no provision for forfeiture of the amount and it is 
difficult to imply such a provision as the tender notice refers to the amount being 
pledged with the Controller The legal incidents of a pledge are well known. 
Admittedly even a Savings Bank Pass Book may be pledged for the due performance 
of the promise In the case of a pledge, on default by the promisor, the pledgee’s 
tight is to sell the pledged thing for any amount that may be due. The surplus 
would go to the promısor. The pledged object cannot be forfeited by the pledgee. 
The pledgee is given only a power of sale In the present case, actual cash appears 
to have been deposited, but that cannot make any difference m principle for infering 
the true character and purpose of the deposit Only there need be no sale on default 
to convert the pledged article into cash by sale, for appropriation towards money 
due on account of the default The intention ıs clear; the amount ıs given as 
security for the faithful performance of the contract and would be available to satisfy 
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any damages that may be suffered by the State, ın default of faithful performance of 
the contract. On my readıng of this agreement, ıt would not be open to the State 
to forfeit the amount even if the State has not suffered any damages Though the 
subsequent correspondence may not be of any use m interpreting the agreement, 
the learned Additional Judge refers to a letter, Exhibit A-93, written by the 
Controller of Stationery and Printing, to the plamtıff wherem itis stated that the 
Government had sustained a lossof Rs 750, on account of the non-fulfilment of the 
contract by the plamtiff and that if the plamtiff failed to remit the sum of Rs 750 
within a week, the tender deposit would be forfeited 


Learned Counsel for the State would contend that a mght to forfeit the amount 
on breach of the contract, could be ımpled As authority for the position, he refers 
me to a decision in Mohd Dall Khan v State of Andhra Pradesh! In that case, the 
plainuff, a contractor, entered ınto a contract with the Government for taking some 
construction work and deposited certam amount of earnest money and certain 
amounts as further security returnable upon the completion of the work The 
contract not having been completed within time, the Government cancelled the 
contract and forfeited the deposit. On the legality of the forfeiture bemg questioned, 
ıt was observed at page 220 


“ As discussed above, the earnest money and the further security deposit being 
a guarantee for the due performance of the contract, if the contract goes off due 
to the fault of the contractor, the Government in our opinion, would be entitled 
to forfeit the amount even ın the absence of an express agreement In the ms- 
tant case, the contract has not gone through and ıt was cancelled ” 


Learned Counsel argues on the basis of this judgment that in the cncumstences of 
this case it could be mferred that the deposit could be forferted. To see whether 
there 1s a right to forfeit, it is said, the nature of the deposit has to be examined. 
Learned Counsel contends that ıt ıs a deposit here for faithful performance of the 
contract. Mr M S Venkatarama Iyer, learned Counsel appeazing for the plaintiff 
would distmguish this decision pointmg out that there was provision for deposit of 
earnest money m that case and a further security was also treated as earnest Learn- 
ed Counsel contends that m fact in the cited case the entire amount was regarded as 
earnest, the incidents of which money are well established My attention 1s drawn 
to the following observation of the learned Judge ın that case 


“ From the above discussicn, ıt follows that the deposit 1s a guarantee for the 
performance of the contract, and until the contract is performed the earnest money 
remams a security or earnest for the performance of the contract. The moment 
the contract 1s performed 1t becomes a part of the price or purchase money. But 
it is hable to be forfeited if the contract does not go through due to the fault of 
the contractor.” 


Here there 1s no question of any purchase price. The plaintiff has to pay every time 
he takes the waste paper from the office concerned Itis merely a deposit made for 
the faithful performance of the contract It is referred to as being pledged, and the 
necessary inference cannot be brushed aside It ıs not contended that it is not 
returnable when the contract has been faithfully performed The submission in the 
circumstances, for the respondent, that the only possible inference 1s that this amount 
is ret ined by the State as against any damages that ıt may suffer by reason of any 
default on the part of the plaintiff appears to me to be sound In support of this 
argument, my attention was drawn to a passage in Indian Contract Act by Pollock 
and Mulla, 8th Edition, at page 499 The learned Editors remark . 


“ Monies are often deposited as security for the performance of a contract, 
without such monies bemg earnest money In such a case there may be a for- 
feiture clause or not. Where there 1s no forfeiture clause, the party committing 
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a breach of the contract 1s lable only to pay damages and ıs entitled to the return 
of the remainder of the monies deposited ” 


Two cases are cited under this proposition , Mayson v Clonet! and Public Works Com- 
missioner v. Hill? It1s admıtted by Counsel that the proposition as such ın so many 
words ıs not laid down ın the judgments It may be that the learned Authors, 
-evidently inferred that this must be the true position having regard to the discussion 
of general principles ın those two cases 


Mr. M. S. Venkatarama Iyer, learned Counsel for the plaintiff also referred to 
the decision ın Venkataperumal v Thirupuvanam Panchayat Board? In that case, the 
plaintiff agreed to construct a bus stand for the defendant and subsequently deposited. 
-a sum of money with the defendant for the due performance of that contract within 
the time allowed. There was nothing to show that the amount of the deposit would 
be forfeited ın case of the plaıntıff”s failure to perform the contract The plamtıff 
brought a suit for return of the deposit even though he failed to carry out the contract 
The learned Judge, Govinda Menon, J., after discussing the case-law relatmg to 
earnest money and Desu Rattamma v Kakaraparth Krishnamurthit observed - 


“From this decision ıt 1s clear that there should be an agreement of forfeiture m 
default, and, such a thng cannot be implied from the fact of mere failure to 
perform thecontract It ıs clear fom the correspondence that there is no clause of 
forfeiture in case of failure to perform the contract Certamly if so advised the 
defendent ıs at liberty to file a suit for damages against the plaintiff for the non- 
performance of the contract But the fact that they have a remedy of filing a suit 
for specific performance or damages would not entitle them to keep ın hand the 
money paid as advance without a clause of forfeiture ” 


This case comes nearest to the case now on hand. That was also a case where a 
deposit had been made for due performance of the contract by a contractor It 
was not a case of sale where earnest money was paid that when the contract went 
forward ıt become part of the price. The learned Judge says that there should be 
an agreement of forferture ın default, and such an agreement could not be merely 

‘implied Having regard to all the circumstances of the case on hand I should prefer 
to follow the prıncıple of this judgment ın preference to the judgment in Mohd 
Dalil Khan v. State of Andhra Pradesh®, 


“ Although there can be no contract without a SE acceptance of the 


proposal, ıt is not universally true that complete acceptance lof the proposal makes 
a bindmg contract ; for one may agree to all the terms Ya proposal, and yet 
decline to be bound until a formal agreement 1s signed, or Some other act is done. 
This 1s really a case of accepıance with an added condi on, but of such special 
importance as to call for separate mention ” 


Learned Counsel contends that here was a contract tobe / red mto with the State 
and if the contract does not comply with the requirements’ {Article 229 of the Consti- 
ma am ak ee 1 
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tution, it might not be possible for the plamtrff, if the occasion required, to enforce 
it. Learned Counsel submits that therefore ıt was quite an essential prerequisite 
in the instant case for an enforceable contract to come into existence that there must 
be an agreement as contemplated ın the tender notice. It 1s a condition precedent 
for a valid contract to come into existence that 1t must comply with the requirements 
of Article 299, of the Constitution My attention 1s drawn by learned Counsel to some 
of the case; ın this regard. In Bhikraj v. Union of India! ıt ıs observed at page 119 : 


“ It is in the mterest of the public that the question whether a bmding contarct 
has been made between the State and a private individual should not be left open 
to dispute and litigation ; and that is why the Legislature appears to have made a 
provision that the contract must be ın writmg and must on 11s face show that it is 
executed for and on behalf of the head of the State and in the manner prescribed 

e It ıs true that m some cases, ha dship may result to a 
person not conversant with the law who enters mto a contract n a form other 
than the one prescribed by law It also happens that the Government contracts 
are sometimes made ın disregaid of the forms prescribed ; but that would not in 
our judgment be a ground for holding that departure from a provision which 1s 
mandatory and at the same tıme salutary may be permitted ” 


Learned Counsel appearing for the State submits that if the requirements of 
Article 229 of the Constitution could be found satisfied ın the correspondence relating 
to the contract, then that would be sufficient to satisfy the requirement of the Article. 
True, that isso. A Division Bench of this Clourt m Rajam v Indian Union, states 
the position thus 


“It is, therefore, well settled now that, while the requirements of Article 299, 
whose terms are identical with those of section 175 (3), (of the Government of 
India Act), are mandatory and should be complied with ın order that an agree- 
ment entered into by a private party with the Central or State Government in 
the exercise of their executive power be enforceable, ıt 1s not necessary that there 
should be drawn up a formal agreement as such, but there could be a valid con- 
tract entered into by correspondence provided the two requirements, pomted 
out by Supreme Court ın Karamshi Fethabai v. State of Bombay? are complied with.” 


Tn Karamshi Fethahai v. State af Bamhav3, Suhha Ran, T., as he then was of the Supreme 
Court, observed at page 999 * 


“ This section (section 175 (3) Government of India Act) laid down two condi- 
tions for the validity of such a contract, namely, (1) ıt should be expressed to be 
made by the Governor of the Province, and (ii) ıt should be executed on behalf 
of the Governor by such persons and in such manner as he might direct or autho- 
rise > 

It was found in that case that the contract by correspondence did not satisfy the 
requirements. Learned Counsel for the State 1s not able to point vut anythmg in 
the correspondence in this case to satisfy the two requirements of Article 299, of the 
Constitution. This point for the plaint:ff, it cannot be said, 1s taken for the first 
time in this Court. It was manifestly and m specific terms taken at any rate before 
the learned Additional Judge The learned Judge dispcsed of the argument with 
a reasoning which the learned Counsel appearmg for the State finds it difficult to 
even adopt ‘The reasoning ıs so palpably untenable that ıt ıs better I set ıt out in 
his own language * 


“I must also refer to an argument advanced by the learned Counsel for the 
plaintiff that there has been no valid contract between the parties masmuch as 
the contract has not been entered nto according to the provisions of the Consti- 
tution. I do not thmk that this argument can have any substance. If the plam- 
tiff’s agreement was with ihe Controller of Stationery and Prıntıng, the plamtiff 
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had no cause of action against the defendant which is the State Government 
Both parties therefore understood, rıghtly in my opmuon, that ıt was the defen- 
dant who was the contracting party and that the Controller of Stationery was 
acting on behalf of the defendant. If it were otherwise, the plaıntıff will have to 
be non-suited.” 
It is not necessary for me to comment on this reasonmg of the learned Additicnal 
Judge It wholly misses the pomt ; an answer ıs avoided Clearly there is no 
enforceable contract ın this case If the contract goes, then on that ground, the 
plaintiff would be entitled to the return of the sum of Rs 1,000. It follows, there- 
yt there ıs no case for varymg the decree of the Additional Judge, City Civil 
OUTt. 
In the result the second appeal fails and is dismissed with costs No leave. 


V.K. _ Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —Mr Justice T VENKATADRI 


C. S. Peeran Sahib . Appellant* 
v 
The State Wakf Board, represented by ıts Secretary, Madras Respondeni 


Wakf Act (XXXIX of 1954)—Applicability of, to Wakf properties created before the Act 
—Scheme framed by civil Court prior to the Act—Muthavalli to submit accounts etc 


under the scheme—Wakf Board directing muthavalli to register Durga and submit accounts 
etc. to ti—Whether muthavalli bound to comply—Effect of scheme decree after the Act. 


The Suit properties, bemg Wakf properties, will be covered by the Act, since 
the Act applies to all wakfs whether created before or after the commencement of 
the Act. 

Once the statutory Act has come into force for the purpose of securing better 
administration and supervision of Wakf properties and ıt creates an obligation and 
enforces the performance ın a specified manner, the general rule 1s that the per- 
formance cannot be enforced ın any other manner The general supermtendence 
of all wakfs ve ts in the Board and the Boaıd'sduty 1s to to exercise 1t_ powers as to 
ensure that the wakf under ıt superintendence are properly maintained, control- 
led and administered By virtue of this power conferred upon the Board, it can 
call upon the muthavall: to submit the accounts and budgets to ıt As far as the 
admunr tration of Wakf properties are concerned, the cıvıl Court should not deal 
with the matter ın view of the statutory provisions 

Held, ıt 1s the duty of the muthavallı to obey the directions of the Wakf Board 
in the matter of getting the suit properties registered under the Act and submit- 
tng account: etc to ıt, notwithstanding the fact that there 1s a scheme framed by 
the civil Court in force It was further held that since the Wakf Board has got 
jurisdiction 10 call upon the muthavallı to <ubmıt accounts to ıt, he need not file 
any returns to the civil Court under the scheme decree 


Appeal against the Decree of the District Court of South Arcot at Cuddalore in 
Appeal Suit No 204 of 1962, preferred against the decree of the Court of the 
Subordinate Judge, Cuddalore in Original Suit No 83 of 1960. 


D. Ramaswami Ayyangar, for K Venugopala Iyengar, for Appellant. 

M. A. Sattar Sayeed, for Respondent 

The Court delivered the following 

Jupcmentr.—This Second Appeal arses out of a suit filed by the appellant for a 


declaration that the proceedings dated gth February,1959, and 26th March,1959, of 
the respondent, State Wakf Board, requiring the appellant to have the suit Durga 
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and ıts properties registered, to accounts, budgets and returns and threatenmg prose- 
cution and imposition of penalties otherwise under the Wakf Act are void illegal 
and without jurisdiction l 


Both the Courts below have held that the Wakf Board has got jurisdiction to ask 
the appellant to have the suit Durga registered and to send the accounts and budgets. 
Hence the Second Appeal by the aggrieved plaintiff Itis necessary to state a few 
facts that led to the fillmg of the suit 


It ıs commen case that the properties set out in the plait and situate at Killa, 
Chidambaram Taluk, were origmally granted by the Nawab to the predessor -in- 
title of the appellant There were other disputes with which we are not concerned 
now. Finally, a scheme was framed ın OS No 10 of 1909, on the file of the Sub- 
Court, Mayuram, according to which trustees were appointed for the suit properties 
and provisions were made for their management According to the scheme, the 
appellant has been sending the budget on the 15th March of every year and had the 
accounts audited by an Auditor appointed by the Court The appellant centends 
that when a vlaidly framed scheme 1s ın force, the Wakf Board cannot take proceed- 
ings under the Wakf Act and call upon the Muthavallı to get the Durga and its 
properties registered and to send accounts and budgets and returns to ıt 


The Wakf Act has been introduced for the purpose of securing better administra- 
tion and supervision of Wakf properties The Act provides that the State Govern- 
ment may appoint for the State a Commussioner of Wakfs for the purpose of making 
a survey of Wakf prope: ties existing ım the State at the date of the commencement of” 
the Act. The Acthas also provided for the establ:hment of Wakf Baord Under sec- 
tion 15 of the Act, the general supermtendence of all wakfs, ın the State vests ın the 
Board, and ıt ıs the duty of the Board to exercise 1ts powers under the Act as to ensure 
that the wakf under its supermtendence are properly maıntaıned, controlled and 
admunistered and the income thereof ıs duly applıed to the objects and for the purpose 
for which such wakfs were created or intended It ıs conceded that the suit 
Durga and its properties are Wakf properties It 1s not m dispute that there is a 
scheme ın regard to these propertie It ıs also common case that the scheme was 
in force even prior to the coming into force of the Wakf Act. Nonetheless, the suit 
properties will be covered by the Act, since the Wakf Act applies to all wakf whether 
created before or after the commencement of the Act By virtue of the power con- 
ferred on it, the Wakf Board has directed the appellant to have the Durga and its 
properties registered under the Act and submit accounts It ıs true that under the 
Scheme framed by the Court, the appellant is under the obligation to file the budget, 
get ıt audited by an Auditor appomted by the Court and then get ıt passed by Court 
Because the appellant ıs asked. now to get the properties registered under the Wakf 
Act and submit accounts to the Wakf Board, he contends thathe is asked to send ac- 
counts to two bodies exercismg parallel jurisdiction over the same wakf properties. 


The contention of the appellant cannot be sustained Once the statutory Act 
has come into force for the purpose of securıng better administration and supervision 
of wakf properties and it creates an obligation and enforces the performance m a 
specified manner, the general rule 1s that that performance cannot be enforced ın 
any other manner The general supermtendence of all Wakf vests ın the Board and 
the Board’s duty 1s to do exercise 1ts powers as to ensure that the wakfs under tts 
supermtendence are properly mamiamed, controlled and administered By virtue 
of this power conferred upon ihe Board, ıt can call upon the Muthawall to submit 
the accounts and budget to ıt As far as the administration of wakf properties are 
concerned, the cıvıl Court should not deal with the matter ın view of the statutory 
provisions In Narayanamurihi v Achayya Sastrulu1, this Court observed 


“It ıs far from desuable that Courts should assume to themselves the contmued 
supervision of institutions, for the management of which they are called upon to 
frame schemes. In fact, under such scheme the Courts of Law constitutes themsel- 
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ves in some manner as temple committees and the whole burden of such functions 
for all tıme 1s thrown upon the Courts Itis very undesirable that the Courts should 
be burdened with such tasks Even in the interests of mstitutions themselves ıt 
ıs doubtful if such provisions are calculated to promote their improvement or 
efficiency ” 

In State of Madras v Sri Mahalingaswami Devasthanam+ dealing with the provisions 
of the Madras Hindu Religious and Charitable Endowments Act, a Division Bench 
of this Court has observed that the power to call for a budget, though vested in the 
Court unde: the Scheme, vests ın the Commissioner after the commencement of the 
Act and the civil Court has no jurisdiction to call for or approve a budget, and that 
after the coming into force of the Act, the trustee should submit the budget only to 
the Commissioner and not to the Court In Mayadhar v Orissa Boad of Wakfs?, 
dealing with an application by the Muthavall for sanction of lease, the Court 
observed that after the passmg of the Wakf Act, 1954. the Board had been given 
specific powers for grant of lease for a term exceeding three years, that such a provi- 
sion barred the jurisdiction of the civil Courts to take cognizance of an application 
asking for sanction of such leases and that ıt was open to the parties to make such 
an application to the Board itself which alone was competent to accord sanction 


On a review of the law on the subject, ıt 1s quite clear that it is the duty of the 
Muthawallı to obey the directions of the Wakf Board in the matter of getting the 
suit properties registered under the Act and submitting accounts etc , to it, notwith- 
standing che fact that there ıs a scheme framed by the cıvıl Court ın force No doubt 
the appellant has filed the present suit for a declaration that the Wakf Board has no 
such jurisdiction But smce I have concurred with the finding of the Courts below 
that the Wakf Board has got jurisdiction to call upon the Muthaxallı to submit the- 
accounts to it, he need not file any returns to the civil Court under the scheme 
decree 


In the result, the Second Appeal 1s dismissed. There will be no order as to costs 
No leave 


S.V.J. -—— Second Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —MR. Justice MM Ismar 


Govındasamı Pillai sü Appellani* 
v. 
T M. Srmivasa Chettiar and others Respondents 


Givil Procedure Code (V of 1908), sections 9 and 11 and the Madras Estates Land Reduction 
of Rent) Act (XXX of 1947) (as amended by Aci XXIX of 1956), section 3-A (4) (b)— 
Madras Estates Land Act (I of 1908)—Jurisdiction of Couri—Res judicata—Deter- 
mination of —Suit lands held to be pannai by Tribunal under section 3 (2) under Act XXX 
of 1947—Ünder section 3 (4) (b), Tribunals finding final—Not liable to be questioned 
in any Court of law—Writ petition against that order—In the meanwhile suits by land- 
lord for rents—Decreed—Pending appeal, writ petition dismissed observing “* petitioner’s 
proper remedy is to institutie suit”’—Effect of—Whether determines question regarding 
civil Court’s gunisdiction—Whether amounts to res yudicata—Civil Courts jurisdiction 
to determine nature of tenure x 

Transfer of Property Act (IV of 1882), and Mad™s Cultivating Tenants Protection Act 


(XXV of 1955), section 2 (a)—Agricultural leasex—Provistons of Transfer of Property 
Act as such inapplicable—Heirs of original lessee wit\be cultivating lenants. 


Before a plea of 1es judicata can be sustamcd ert >r under the provisions of the 
Civil Procedure Code or under the general princip) », Jt must be established that 
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the determmation which is said to constitute res judicata was with reference to a 
matter which was directly and substantially in issue between the parties in the 
earlier proceedmgs The writ petition was dismissed after the su't was decreed 
and before the appeal was disposed by the Subordinate Judge. With the result, 
neither the judgment ın the writ petition nor the pleadings ın the writ petitions 
were filed ın these proceedings for the purpose of establıshıng that the question 
regarding the jurisdiction of the Cıvıl Court was directly and substantially ın 
issue between the parties ın the writ petition Even this will be sufficient to 
reject the plea of res judicata raised by the appellant’s Counsel 


The statement contained in the order disposing of the writ petition that “ the 
petitioner’s proper remedy 1s to ımstıtute suit * does not constitute a determina- 
tion on the question regarding the jurisdiction of the civil Court No doubt, 
that statement was the basis on which the writ petition was dismissed. But that 

-~ will not by itself constitute that statement a determination of the question regarding 
the jurisdiction of the cıvıl Court to go into an issue whether a particular land ıs 
a ryotı land or not 

The question of jurisdiction 1s really a matter between a party and a Court and 
cannot be said to be a matter between the parties before the Court Whether a 
particular party raises the question regarding the want of jurisdiction of a Court or 
not, it ıs the duty of the Court to take note of the statutory piovisions conferring 
jurisdiction on ıt or taking away the jurisdiction from it If, under the law, the 
Court has no jurisdiction, no amount of consent, acquiescence or assertion on the 
part of any of the parties can confer jurisdiction on the Court 


In the lıght of the principles laid down in Jwala Bebi v Amis Singh. (AIR 
1929 All 132) and Nathan v. Harbans Singh, (A'R 1930 All 254) and District 


Board of Dharbanga v. Suraj Narain, (ALR 1936 Pat 198), to appl e - 
cipk di res yudicata and to contend that the enini ii pa 
this Court dısmıssıng the writ petition conferred jurisdiction on the cıvil Court 
which has been expressly taken away by the statute will be not only illegal and 
contrary to law, but also contrary to public policy Whenever a question of 
jurisdiction is involved ıt will be the duty of the Court to consider the same and 
decide ıt. The principle of res judicata cannot be allowed to defeat the provisions 
of a statutory enactment which affects jurisdiction, and a party cannot by his ad- 
mission, omission or previous conduct or consent confe: Julısdıctıon on a Court 
where none exists 
The lands are agricultural lands and the leases were agricultural leases. That 
being the case, the provisions of the Transfer of Property Act as such will not apply. 
In view of section 2 (a) of the Madras Cultivating Tenants Protection Act, 1955, * 
the appellants in SA No 1357 of 1965 as heirs of the original lessee, will be 
cultivating tenants within the scope of the Act 
C.M. P No 5770 of 1967 in S A. No 345 of 1963 —Petition pray: 
the circumstances stated therein and in the Wine Alea herewith the High rane 
will be pleased to permit the petitioner to raise additional grounds filed therewith 
and mentioned hereunder in the above Second Appeal No 345 of 1963 


(1) The village of Mathı having been notified and taken over by the State 
Government under the Madras Act XXVI of 1963, the title of the landholder is 
extinguished and the suit 1s liable to dismissal. - 


2) In any event the landholder being entitled to a patta under Madras Act 
XXVI of 1963, only af he proves cultivation for a consecutive period of three years 
within a period of 12 years immediately before the 1st April, 1960, the decree passed 
merely on the footing of the order of the Special Deputy Collector under Madras 
Act XXX of 1947, could not be sustained 


(3) The village being an existing mam estate, the order of the Special Deputy 
Collector not operating after the vesting of the lands must be held to be ryoti and the 
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provisions of section 56 of Act XXVI of 1963 are applicable to the case and on that 
ground also the suit 1s liable to dismissal 


(4) In any event the decree of the lower appellate Court has to be set aside 
and the matter remitted back to the lowe: appellate Count for considering the scope 
and effect of the notification under Act XXVI of 1963. 


C.M P. No. 5771 of 1967 in S A. No 571 of 1964 —Petution praying that in the 
circumstances stated therein and ın the affidavit filed therewith, the High Court 
will be pleased to permit the petitioner herein to raise additional grounds filed there- 
wath and mentioned hereunder in the above Second Appeal No 571 of 1964. 


Appeals against the decrees of the Court of the Suboidinate Judge, Kumba- 
konam, in Appeal Suit Nos. 114 of 1960, 20 of 1963, 63 and 66 of 1964 preferred 
against the decrees of the Court of the District Munsif of Kumbakonam in Original 
Suit Nos. 74 of 1959, 136 of 1962, 110 of 1963, respectively. 


K. Parasaran, for Appellant. 
R. Kesava Iyengar and K. Yamunan, fo. Respondents. 
The Court delivered the following 


Jupement —These four appeals raised a common question S A No. 15 57 of 


1965 1s filed by the respondents n S A. No 1357 of 1965 to the extent to which the 
decisions of the Courts below went against them. 


The short facts, the narration of which 1s necessary for the purpose of appreciat- 
ing the rival contentions of the parties, are that the village of Mathı in Tanjore 
district 1s an estate to which the Madras Estates Land Act of 1908 and the Madras 
Estates Land (Reduction of Rent) Act, 1947 applied , but not the Madras Estates 
(Abolition and Conversion into Ryotwarı) Act, 1948 The respondents to the first 
three appeals claimed that the lands with reference to which they filed the present 
suit for recovery of rent were private lands It 1s the common case of the parties 
that a notification under the Madras Estates Land (Reduction of Rent) Act, 1947 
was made by the Government fixing reduced rates of rent for ryotı lands ın the village 
of Mathi. However, the Madras Estates Land (Reduction of Rent) Act, 1947 as 
originally passed did not contain any provision for deciding the question whether a 
particular piece of land 1s a ryoti land or a private land in an estate with relerénce 
to which a notification has been made under the said Act. Subsequently, by an 
amendment made ın 1956, namely, Madras‘Act XXIX of 1956, section 3-A was ıntro- 
duced prescribing the machinery for the purpose of determining whether any land in 
a village is or ıs not ryoti land Under that section, provision was made for determin- 
ing that question by the Collector and a right of appeal was provided to the Tribu- 
nal having jurisdiction over the village. Section 3-A (4) (b) of the Act states that 
the decision of the Tribunal on the appeal shall be final and shall not be liable to be 
questioned ın any Court of law. ; 


In thıs case, the respondents herein filed an applıcatıon before the Collector for 
determining the question whether the lands involved ın these appeals are ryotı lands 
or private lands. The application was transferred to the Revenue Divisional Offi- 
cer, Kumbakonam, who by an order dated goth February, 1959, made in M.A No. 
22 of 1957 decided that the lands are private lands. The appellants herem took up 
the matter on appeal to the Tribunal, and the Tribunal by ıts order dated 12th March 
1960, dismissed the appeal thereby confirming the conclusion of the Revenue Divi. 
sional Officer that the lands are private lands and not ryotı lands At that stage 
the respondents herein filed suits for recovery of rent from the appellants herein. 
The appellants resisted the claim on several grounds, the most ımportant of which 
is that the lands are ryotı lands situate in an inam estate and therefore the respondents 
are not entitled to file the suit in the civit Court for recovery ofrent After the Tri- 
bunal dismissed the appeal, the respondents preferred a writ petition on the file of 
this Court for quashing the order of the Trıbunal. By an order dated 4th April 
1962, Veeraswami, J., dismissed the writ petition in the following terms : j 


47 - 
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“ The petitioner’s proper remedy is to institute a sut The petition is dismissed. 
The zule 1s discharged. No costs.” 


I must point out at this stage that the sutts filed by the respondents herein were dec- 
reed by the learned District Munsif of Kumbakonam, and against the said judgments 
and decrees, the appellant herein had preferred appeals to the learned Subordinate 
Judge of Kumbakonam, and during the pendency of the said appeals, the order 
above quoted ın the writ petition was passed by this Court. Before the learned 
Subordinate Judge, the appellants put forward only two contentions, namely, the 
suit lands are not private lands of the plaintiff and the Civil Court had jurisdiction 
to go into that question and secondly there was no relationship of landlord and 
tenant between the parties Except in the appeal which has given rise to Second 
AppealNo. 1357 of 1965, in all the other appeals, the learned Subordinate Judge held 
that the relationship of landlord and tenant existed between the parties With 
regard to the question as to whether the lands are privateor ryotı lands, he came to the 
conclusion that the order of the Estates Abolition Tribunal holding that the lands are 
private lands was final and the cıvıl Court had no jurisdiction to go into that question. 
Since the order ın the Writ Petition had been passed by that tıme, an argument seems 
to have been advanced before the learned Subordinate Judge that in view of the terms 
of the order ın the Writ Petition, the cıvıl Court had jurisdiction to go into the ques- 
tion as to whether the lands were private lands or ryotilands. The learned Subordı- 
nate Judge dealt. with this contention in his yudgment in the following terms : 


“ The learned Counsel for the appellants also urged another aspect of the case 
His contention 1s that inasmuch as in the Writ Petition No 401 of 1960 filed by him 
to quash the order of the Estates Abolition Tribunal ın this case, the High Court 
has been pleased to observe that the petitioner’s proper remedy is to institute a 
suit, he 1s entitled to put forward a defence that the suit lands are not private lands 
of the plaintiffs and that they are ryotı lands It 1s not possible for me to accept 
such a contention. No such right of defence 1s given to the appellants in the suit 
in question His right to question the character of the land ın the suit has been 
barred as already observed by me under the provisions of the Amending Act 
referred to above. ” 


With the result, the appeals preferred by the appellants herein were dismissed. The 
above facts arisein S A. No 345 of 1963 and the facts m the other appeals are sımı- 
lar with some immaterial differences in dates, ete o With regard to the appeal which 
has given rise to Second Appeal Nos 1357 of 1965 and 1557 of 1965, there was a 
further question that was decided by the learned Subordinate Judge. The learned 
Subordinate Judge applying the provisions contained ın the Transfer of Property 
Act held that the defendants ın the sut who were not the original lessees, but the 
sons of the original lessees, were not tenants and consequently, they were trespassers 

and they were hable to pay damages for use and occupation. In SA No. 1357 of 
1965, preferred by the tenants, the decision of the learned Subordinate Judge 1s 
challenged not only on the ground that the Civil Court had jurisdiction to decide 
the question whether the suit land 1s ryotı land or private land, but also on the ground 
that the findimg of the learned Subordinate Judge that the appellants were only tres- 
passers was illegal. S.A No 1557 of 1965 filed by the landlord against the same 
judgment ım addition to challenging the finding of the learned Subordmate Judge 
that the respondents therein were not tenants, but trespassers, also challenges the 
quantum of the amount aw arded by the Subordinate Judge as damages for use and 
occupation. Therefore, the common question that arises ın all these appeals ıs 
whether the cıvıl Court has jurisdiction to go into the question whether the suit lands 
are ryotı lands or private lands The additional question that arises for considera- 
tion in SA. No 1357 of 1965 and 1557 of 1965 is, whether the conclusion of the 
learned Subcrdmate Judge that the appellants in SA No 1357 of 1965 were only 
trespassers ıs correct or not. I shall first dispose of the additional ground arising m 
S.A. Nos. 1357 of 1965 and 1557 of 1965. ; 
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The common case of the parties is that the lands are agricultural lands and the 
leases were agricultural leases If that was the case, the provisions of the Transfer 
of Property Act as such will not apply If the case of the landlord that the lands are 
private lands is accepted, then the provisions contained in the Madras Cultivating 
Tenants Protection Act, 1955 will apply. Section 2 (a) of the Act defines ‘cultivat- 
ing tenant’ in relation to any land as meaning a person who carries on personal culti- 
vation on such land, under a tenancy agreement, express or implied, and includes 
any such person who continues in possession of the land after the determination of 
the tenancy agreement and the heirs of such person, but does not include a mere 
intermediary or his heirs In view of this definition, the appellants ın SA No 1357 
of 1965 as heirs of the original lessee will be cultivating tenants within the scope of the 
Act. Consequently, the conclusion of the learned Subordinate Judge that the 
appellants n S A No. 1357 of 1965 are trespassers cannot be supported On this 
question, there vas no dispute before me between the two parties 


With regard to the amount awarded to the appellant ın SA No. 1557 of 1965, 
that being a findmg on a pure question of fact, 1ts correctness cannot be canvassed 
ın the Second Appeal Therefore, SA Nos 1337 of 1965 and 1557 of 1965 will be 
allowed to the exient of vacating the finding of the learned Subordinate Judge 
holding that the appellantsin S A No 1357 of 1965 are trespassers and not tenants. 


Then remains the common question arising ın all the appeals as to the jurisdic- 

tion of the civil Court to determine whether the suit lands are private lands or 
oti lands I have already referred to the provision contained ın section 3-A (4) 
(b) of Madras Act XXX of 1947 That provision makes ıt abundantly clear that the 
decision of the Tribunal whether a particular land ıs a ryotı land or not ıs final and 
the correctness of that decision cannot be canvassed in any Court of law If authority 
ıs needed ın support of such a conclusion, reference can be made to the decision 
of the Supreme Court in Desikacharyulu v State of A.P ? dealing with a similar provi- 
sion contained ın the Madras Estates (Abolition and Conversion into Ryotwarı) Act, 
1948 Mr K Parasaran, the learned Counsel for the appellants ın these cases did 
not contend that notwithstandimg the provision already referred to by me, a cıvıl 
Court has got jurisdiction to decide whether a particular land m an estate is a ryoti 
land or not On the other hand, ın view of the express provision contamed in 
section 3-A (4) (b) of the Act, no such contention 1s possible. The contention of 
Mr Parasaran 1s that the order in the writ petition constitutes res judicata as between 
the parties so as to prevent the respondents from raising the contention that the cıvıl 
Cowıt had no jurisdiction to determine whether the lands ın question are private 
lands or ryoti lands It ıs unfortunate that the expiess provision contained ın sec- 
tion 3-A (4) (b) of the Act was not biought to the notice of the learned Judge who dis- 
posed of the writ petition I must also point out one further fact Against the order in 
the Writ Petition, the appellants preferred a Writ Appeal to this Court, but they have 
chosen to withdraw the same. Under these circumstances, the contention of the 
learned Counsel, Mr K Parasaran, ıs that the statement contained ın the order in 
the Writ Petition, namely, the petitioner’s proper remedy 1s to mstitute a suit, consti- 
tutes the determination of the question whether the cıvıl Court has jurisdiction to 
decide whether the lands ın question are pivate lands or ryotı lands or not and that 
determination has been rendered by this Court in the presence, of both the parties 
and hence binding on both the parties, and consequently ıt 1s not open to the res- 
pondents to raise the plea of want of jurisdiction in the cıvıl Court on this point in 
the suits for recovery of rent instituted by them On the other hand, the contention 
_of Mr R Kesava Iyengar, the leained Counsel for the respondents, 1s that the dısmıs- 
sal of the Writ Petition would operate as a res judicata preventing the appellants herein 
from raising the contention that the suit Jands are ryotı and not private lands. 
Mr. R Kesava Iyengar ın support of his contention relied on the decisions of the Privy 
Council in Watson v The Collector of Rajshahye® and ın Fateh Singh v Jagannath Baksh 
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Singh}, the decision of the Calcutta High Court ın Abdul Hamid v Bijoy Chand? the 
decision of the Patna High Court in Ganesh v. Baidyanath? and the decisions of this 
Court in Krishnaswami v Manikka* and Veeravagu v Manikkavasagam®. In reply the 
contention of Mr K Parasaran 1s that none of these decisions will prevent him from 
putting forward the contention that the lands are ryotı lands, because the writ peti- 
tion filed by the appellants was not dismissed after considering the merits, but sum- 
marily, on the ground that the alternative remedy of a suit was available to the 
appellants 


In the view I am taking ın relation to the first contention of Mr K Parasaran, 
it is unnecessary for me to decide whether the dismissal of the writ petition would 
constitute res judicata so as to prevent the appellants from raising the contention that 
the suit lands are ryotı lands. 


So far as the main question argued by Mr. K Parasaran, is concerned, 
I must point out that the learned Counsel was*not able to bimg to my notice 
any decision which has taken the view that a civil Court whose jurisdiction has 
been expressly taken away by the statutory provisions can get jurisdiction by 
having recourse to the principle of res judicata Mr Parasaran relied on the 
decision of the Supreme Court in State of West Bengal v. Hemant Kumars. 
In my view, that decision does not lay down any such proposition. Really 
speaking, ıt ıs very doubtful whether such a plea of res judicata will be available 
to the appellants at all Before a plea of res judicata can be sustained ether under 
the provisions of the Civil Procedure Code or under the general principles, it must 
be established that the determination which is said to constitute res judicata was 
with reference to a matt.r which was directly and substantially ın issue between 
the partiesin the earlier proceedings. Explanation TII to section 11 of the Civil 
Procedure Code states that the matter referred to ın the section must in the former 
suit have been alleged by one party and either denied or admitted, expressly or 
impliedly, by the other As I pointed out earlier, the writ petition was dismissed after 
the suit was decreed and before the appeal was disposed of by the Subordinate Judge. 
With the result, neither the judgment ın the writ petition nor the pleadings ın the writ 
petition were filed ın these proceedings for the purpose of establishing that the ques- 
tion regarding the jurisdiction of the cıvıl Court was directly and substantially in issue 
between the parties ın the writ petition Even this will be sufficient to reject the 
plea of res judicata sought to be raised by the learned Counsel for the appellants How- 
ever, I do not want to rest my conclusion on this somewhat narrow and technical 
ground, in view of the fact that Counsel for both the parties before me relied on the 
same order as constituting res judicata against the opposite party The question that 
really falls for determination in these Second Appeals is whether the statement of 
this Court while dismissing the writ petition that “ the petitioner’s proper remedy is 
to institute a sut ” can be said to be a determination on the question regarding the 
jurisdiction of the cıvıl Court to entertain a plea whether a land in an estate is a 
ryoti land or not For one thing, I am unable to accept the contention of the learn- 
ed Counsel that the statement contained in that order disposing of the writ petition 
constitutes a determination on the question regarding the jurisdiction of the civil 
Court No doubt, that statement was the basis on which the writ petition was dıs- 
missed. But that will not by itself constitute that statement a determination of the 
question regarding the jurisdiction of the cıvıl Court to go into an issue whether a 
particular land is a ryot: land or not Apart from this, the question of jurisdiction 
is really a matter between a party and a Court and cannot be said to be a matter 
between the parties before the Court. Whether a particular party raises the ques- 
tion regarding the want of jurisdiction of a Court or not, ıt 1s the duty of the Court 
to take note of the statutory provisions conferring jurisdiction on it or taking away 
the jurisdiction from it. If, under the law, a Court has no jurisdiction, no amount of 
a e a a 
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consent, acquiescence or assertion on the part of any of the parties can confer juris- 
diction on the Court In Raleigh Investment Co , Lid. v. Governor-General in Council}, 
the Privy Council pointed out that “ ıt 1s pars gudicia to take jurisdiction into consi- 
deratıon and the section has to be considered ”. Therefore, ın the light of this state- 
ment of the law, whenever a party comes before the Court and raises the plea that a 
particular land in an estate ıs a ryotı land or private land, it ıs for the Court to 
consider the provision contamed ın section 3-A (4) (b) of the Act and take that into 
account for determining whether it had jurisdiction to proceed with the matter or 
not. In Jwala Debi v. Amir Singh®, it has been observed thus : 

“There can be no doubt that a decision on a point of law is as much binding on 
the parties, ın a subsequent litigation provided other ımgredients for a principle 
of ves judicata to apply are present, as a decision on a point of fact The question 
whether the previous decision was right or wrong is entirely ırrelavant ; but these 
considerations do not apply where a question of jurisdiction arises. Looked at 
closely, a question of jurisdiction, although ıt may be raised by the defendant, is a 
question that virtually arises between the plaintiff and the Courtitelf The plain- 
tıff invokes the jurisdiction of the Court The defendant may or may not appear. 
If the Court finds that ıt has no jurisdiction to entertain the plaint, it will order the 
return of ıt for presentation to the proper Court The defendant, if he appears, 
and if he so chooses, may point out to the Court that it has no jurisdiction A deci- 
sion of the question of jurisdiction does not affect ın any way the status of the parties 
or the right of one party to obtain redress against the other. The fact that a 
decision as to jurisdiction is not binding on the parties in a subsequent litigation 
will be apparent from this Suppose instead of instituting the present suit in the 
revenue Court, the appellant had gone to the cıvıl Court and asked for redress. She 
could not rely on the decision of the revenue Court in order to induce the civil 
Court to exercise jurisdiction in the matter of her suit. She could not say that 
because the decision was given as between herself and the defendant, the presiding 
officer of the civil Court was bound to exercise jurisdiction although he had not 
got it. She would not be heard if she said that the defendant was precluded from 
saying that the revenue Court had no jurisdiction to entertain the suit. As I 
have said, looked at closely, ıt will be found that a question of jurisdiction is not 
a question which may be said [to have arisen between the parties.” 


The principles underlying this decision were followed by a Bench of the same High 
Court ın Nathan v Harbans Singh®, In District Board, Dharbanga v Suraj Narain’, it 
has been held thus 
“ That brings me to the question whether a question of law can be said to be 
subject to the principle of res judicata . Questions of law are of all kids and 
cannot be dealt with as though they were all the same Questions of procedure, 
questions affecting jurisdiction, questions of limitation, may all be questions of 
law In such questions, the rights of parties are not the only matter for considera- 
tion The Court and the public have an interest. When a plea of res judicata 
1s raised with reference to such matters, 1t 1s at least a question whether special 
consideiations do not apply. .. In the question of jurisdiction, not only parties 
themselves, but the Court and the public had an interest” 


In the light of these principles, to apply the principle of res judicata and to conte/ıd 
that the statement contained ın the order of this Court dismissing the writ petion 
conferred jurisdiction on the cıvıl Court which has been expressly taken Way by 
the statute, will be not only illegal and contrary to law, but also contrar” to public 
policy. Whenever a question of jurisdiction 1s involved, ıt will be thr‘duty of the 
Court to consider the same and decide ıt. The principle of res jucata cannot be 
allowed to defcat the provisions of a statutory enactment whi” affects the juris- 
diction of a Court, anda party cannot by his admission,” ussion or previous 
conduct or consent confer jurisdict on on 2 Court, wher” «one exists Hence I 
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hold that the order of this Court ın Writ Petition does not operate to confer juris- 
diction on the civil Court to decide whether the suit lands are ryotı lands or not, 
which jurisdiction has been taken away by the express provision contamed in 
section 3-A (4) (b) of Madras Act XXX of 1947 No other question arises in these 
appeals or was argued before me 
The result is, I dismiss SA. No. 345 of 1963 and SA No. 571 of 1964. SA. 
Nos 1357 of 1965 and 1557 of 1965 will stand allowed to the extent indicated already 
by me, namely, to the extent of vacatıng the finding of the learned Subordinate 
Judge that the appellants in SA No 1357 of 1965 are not tenants, but trespassers 
and will stand dismissed ın other respects. There will be no order as to costs ın any 
of these appeals No leave 
In view of the above conclusion of mine, CM P Nos 5770 of 1967 and 5771 of 
1967 are dismissed. 
S V.J. — SA Nos 345 of 1963 and 571 of 
1964 dismissed, S.A Nos 1357 
x and 1557 of 1965 allowed to the 
extent of vacating the finding , in other 
respects dismissed 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction ) 
PRESENT :—MR. Justice P. RAMAKRISHNAN, 
Messrs. Carborandum Universal Ltd, Manufacturers of Coated 


and Bonded Abrasives, Madras . Petitloners* 
v. 
Asst Collector of Customs, Appraising Department, Custom 
House, Madras and others . Respondents. 


Customs Tariff Guide, schedule 1, Items 48 (c) and 72 (3)—interbretatlon— Silk Bolting 
Cloth’—If formed the component part of a machinery specially adopted for the 
purpose. 

The petitioners imported from manufacturers in Switzerland, for use in their 
manufacture of coated and bonded abrasives, an article known as “ Silk Bolting 
Cloth” which according to them 1s an indispensable component part of the machı- 
nery designed to effect the proper sieving of grains which are used in the manufac- 
ture of abrasives. 

The question for determintion is whether they should pay customs duty under 
Item 72 (3) of the First Schedule of the Import Tariff under the heading 
“component parts of machinery” or under Item 48 under the description 
“Fabrics, not otherwise specified, contammg more than go per cent of silk, 
including such fabrics embroidered with artificial silk ” - 


Held, that the reference to the use of the cloth ın other types of machinery like 
flour mulls, printing machınery, textile printing machinery etc , would not rule 
out the contention of the petitioner that ıt formed the component part of a machı- 
nery specifically adopted for that purpose The further observation by the Cus- 
toms authorities about the possibility of ıts use as a wearing apparel misses the 
mark so entirely that ıt would seem to be an irrelevant consideration 


- This is not a case where the Customs Authority had to make an election between 
two possible alternative classifications, one under one ıtem of the Indian Customs 
Tariff Guide and the other under another tem of the same Guide which was more 
favourable to the revenue The classification made by the Department of the 
article ın question could not be made by any reasonable interpretation of the 
provisior ın Item 48 (c) relied upon by the Department On the other hand, 
the petiticner’s claim for 1ts classification appears to be clearly valid 
ame 
* W.P. No 3350 of 1965 22nd March, 1968. 
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Petition under Article 226 of the Constitution of India praying that in the 
circumstances stated therein, and ın the affidavit filed therewith the High Court will 
be pleased to issue a wit of certiorari calling for the records of the Assistant Collector 
of Customs, Appraising, Custom House, Madrasin S 7/253/64 CAD dated 16th 
March, 1964, and quash the order dated 16th March, 1964, as confirmed by the 
Appellate Collector of Customs, Madras, in his order No C-3 727/64 PAD, dated roth 
June, 1964, and further confirmed ın order No 337-4 of 1965, dated 2nd April, 1965, 
in FileNo 13/764/64/Cus, 11-A and passed on 19th April, 1965, by the Government 
of India, Ministry of Finance, Deparment of Revenue, New Delhi. 


K. P. Fagadeesan, for Petitioner. . , 
Habibulla Baksha, for Respondent. KA 


The Court made the following 

ORDER —The pomt which arises for decision in this writ petition 1s a brief one. 
The petitioner, Messrs Carborandum Universal Ltd. Madras, imported from 
manufacturers in Switzerland, for use in their manufacture of coated and bonded 
abrasives, an article known as “Silk Boltıng Cloth ” which 1s, according to their 
affidavit, an indispensable component part of the machinery designed to effect the 
proper sieving of grains which are used ın the manufacture of abrasives. The peti- 
tioner has taken the trouble to show the blueprint of the machinery wherein, this 
‘Silk Bloting Cloth’ which 1s of a standard measurement of 40” x 30” or 80 cms x 
100 cms exactly fits nto the standardised frames manufactured for the purpose. 
The petitioner purchased ‘Silk Bolting Cloth’ under an import licence from manufac- 
turers ın Switzerland and had the necessary invoices It wanted to pay customs duty 
under item 72 (3) of the First Schedule of the Import Tariff under the heading ‘Com- 
ponent parts of machmery as defined in items Nos. 72, 72 (1) and 72 (2) and not 
otherwise specified, namely, such parts only as are essential for the working of the 
machine or appwatus and have been given for that purpose some special shape or 
quality which would not be essentual for their use for any other purpose but excluding 
small tools like twist drills and reamers, dies and taps, gear cutters znd hacksaw 
blades”. The duty payable under this ıtem 1s 20 per cent ad valorem. The Customs 
Authorities, however came to a different conclusion and ın their view, this commodity 
has to be classified urder 1tem 4° which 1s described ın the schedule as “ Fabrics, 
not otherwise specified, contamır g Thu. -aa per cent of silk, including such fab- 
rics embroidered with artificial silk ” for, which ruper cent, ad valorem plus Rs. 13-80 
per kilogram ıs provided The petutioner’s contention that the proper duty leviable 
was under ıtem 72 (3) was overruled and the higher 120 per cent duty was levied. 
The petitioner has filed this petition under Article 226 of the Constitution for the issue 
of a writ of certiorari quashing che above order of the Customs Authority, which was 
confirmed by the second and third respondents respectively. 

It is contended by the petitioner that ‘ Silk Bolung-Cloth ? is an essential part 
of the machinery used for the manufacture of abrasives, that ıt was mtended for 
that purpose, and that its suppliers had also cut the cloth into the specified measure- 
ments for the purpose of fitting into frames. It 1s also alleged by the petitioner that 
the material 1s costly and the price works out to Rs. 42 per yard and that the material 
would not have been cut into small sizes, unless the measurements had become 
specialised for the purpose of the particular machinery, into which the cloth had to 
be fitted. In other words, according to the petitioner, though the article ın question 
is composed of silk fabric, the fact that ıt has been cut into a standardised measure- 
ment of 40” x 30" or 80 cms x 100 cms will be strong indicia to show that it had 
become specially adopted for its use as a component part of the machinery. 


In the counter affidavit filed to the writ petition by the Department, it is stated 
that formerly silk Bolting Cloth was being used exclusively for flour mulling machinery 
but ıt has been subsequently reported that ıt has got a larger use ın other than Hour 
mulls, for stance, m prmting, in sıftıng abrasive grams, ın textile printmg etc., 
and there ıs a further observation that there 1s a'possıbılıty of its also being used as'a 
wearing apparel, and such a possibility could not be ruled out altogether. It was 
in these altered circumstances that ıt was assessed under item 48 (c). 
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The reference to the use of the cloth in other types of machmery lıke flour 
mills, prmting machinery textile prıntıng machmery etc would not rule out the 
contention of the petitioner that it formed the component part of a machinery speci- 
ally adopted for the purpose. The further observation about the possibility of ıts 
use as a wearing apparel appears to me t¢-z.. the mark so entirely that ıt would 
seem to be an irrelevant consideration. CGonsidermg the high price of the cloth 
at Rs. 42 per yard which is the price according to the petitioner, and that ıt has 
been imported after bemg cut mto a specified size of 40” x 30” or 80 cms x 100 cms. 
it ıs extremely ımprobable that intending purchasers of the cloth for use as wearing 
apparel, would go in for these pieces with the ever present risk of their bemg more 
or less than what body measurements would require, if ıt has to be used as wearing 
apparel. Thus ıt ıs very unlikely that a lady, who would lıke to buy this costly 
silk cloth at Rs 42 per yard, would go in for a cut piece, knowing full well the risk 
that her body measurement would require the need to supplement it by stıtchıng 
on to ıt more pieces of the same cloth. The idea that these uniformly cut pieces m 
standard sizes of costly cloth will be used as wearing apparel appears to be opposed 
to reality as well as common sense. Therefore I hold that this ıs not a case where 
the Customs Authority had to make an election between two possible alternative 
classifications, one under one item of the Indian Customs Tariff Guide and the 
other under another item of the same guide which was more favourable to the 
revenue In that event, following the dicta in several decisions of the Supreme 
Court including A. V. Venkateswaran v. R. S. Wadhwani! followed ın Collector of 
Customs v. Ganga Setty?, the decision of the Customs Authority would not be open 
to interference by this Court in writ proceedings under Article 226 of the Consti- 
tution. On the other hand, this appears to be a case where the Customs Authorities 
when. faced with every probability and every justification for classifying this 1tem 
under item 72 (3) of the Schedule, decided to classify ıt under 1tem 48 (c) under cır- 
cumstances which are opposed to common experience and also ordinary knowledge 
of the limitations ın the use to which a textile fabric altered mto a particular 
form and shape can be putinto From this pomt of view, the classification made 
by the Department of the article in question appears to be one which could not be 
made by any reasonable interpretation of the provision in item 48 (c) relied upon 
by the Department On the other hand the petitioner’s claim for its classification 

e appears to be clearly vahd o ' 


This Writ Petition is, therefore, allowed. No order as to costs. 
~V.M.K. : Writ petition allowed. 


—————$— A vv&c ,,,c,»,n,n,n,npnp,»,p,p,p,p 


-1. (1962) 1SGR.753 (1962,1SGJ.170: 2 (1963)2SGR 277.(1968)2SGJ. 
(1962) 1 MLJ.(SG)83 (1962) 1 An. W.R. (1943) 2MLJ (SG) 75 988) 2 WE 
(S.C.) 83 .A.LR. 19$1 S.G. 1506. (S.C) 75: ALR. 1963 S.C. 1319, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —MR. Justice M M Ismar. 


The Trivandrum Permanent Fund, Nagercoil .. Appellant” 
U 


K.M. A. Mohamed Mohideen Sahib .. Respondent. 


Civil Procedure Code (V of 1908), section 47, Order 21, Rules go and 92, Order 43 and 
Order 47—Morigage decree—Decree-holder purchaser—Petition to set aside sale—Court, 
without giving notice to the applicant before passing order, directing applicant to furnish 
security—Whether gustifiable—Application for reviewing the order—Application allowed 
—Security not demanded—Appeal against this order—-Whether maintainable—Jnter- 
Jerence in appeal. 


Civil Procedure Code (V of 1908), section 47 and Order 21, rule go— Order dispensing with 
Jurnishing of securliy—Affecis rights of parties—Appeal competent. 


Civil Procedure Code (V of 1908), Order 21, rule 92 read with Order 43 (1) (j)—Appeal, 
when lies 


The order directing the respondent(applıcant under Order 21, rule 90, Civil Pro- 
cedure Code) to furnish security ıs an order which ıs undoubtedly prejudicial 
to the respondent and no order prejudicial to a party can be passed without 
giving him and opportunity to show cause, prior to the passing of such an order. 
Consequently, the order of the lower Court, dated 19th October, 1965, was 
clearly unjustifiable and therefore the lower Court was fully justified in recalling 
that order or reviewing that order subsequently. 


Whenever an order ıs sought to be reviewed, it involves two stages The 
first stage 1s to consider the earlier order, and if the Court comes to the conclusion 
that the order ıs lable to be reviewed, to set aside the same. Having set asidé 
that order, the Court passes a fresh order in the proceedings in which the crder 
which was set aside was ouiginally passed If an appeal lies agaist the final 
order under some other provision of law, the provisions of Order 47, rule © (1) 
cannot bar the appeal 


Under Order 21, rule 92, read with Order 43, rule 1 (J), an appeal hes only 
agaist an order setting aside a sale or confirming a sale after disallowing an appli- 
cation to set aside the sale Since the disallowing of an application to set aside 
sale automatically involves the confirmation of sale, an appeal will le under these 
provisions against an order disallowing an application to set aside the sale But 
the present order cannot be said to come within the scope of Order 21, rule 92 
and therefore ıt 1s not maintamable under Order 43, rule 1 (7) read with Order 2 I, 
rule 92, Cıvıl Procedure Code 


The order dispensing with the furnıshıng of the security by the respondent 
affects the rights of the parties, and the matter, bemg im relation to the execution 
and satisfaction of the decree, falls within the scope of section 47 Therefore an 
appeal ıs competent under section 47, Cıvıl Procedure Code. 


Held on facts, the leaned Subordimate Judge has not referred to any material 
circumstances on the basis of which he came to the conclusion that no security 
need be demanded ın thiscase Ifhe had taken mto account all the circumstances 
and had come to the conclusion that no security need by demanded, such an 
order would not have merited any mterference by this Court Buton the terms 
of the present order, 1t cannot be said that he has taken into account all relevant 
circumstances before commg to the conclusion that no security need be demanded. 


nnn ne Nees 
* A. A. O. No, 52 of 1966. 2oth February, 1968, 
48 
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Appeal against the Order of the Court of the Subordinate Judge, Negercoul, 
dated 23rd November, 1965 and made in E.A No 415 of 1965 m OS No. 15 of 
1951 

R Gopalaswami Iyengar, for Appellant 

S Thyagaraja Iyer, for Respondent. 

The Cowt delivered the following 


» Jupcmenr —OS No 15 of 1951 instituted by the appellant herein was based 
on a mortgage and a decree therein was passed on 28th October, 1953 The amount 
for which the decree was passed 1s said to be over Rs 50,000. The moitgaged 
properties were brought to sale on 6th April, 1961, and the decree-holder himself 
purchased the same for a sum of Rs 37,450. Thereafter the respondent herein 
who was the first defendant in the suit and to whose family the property belonged, 
filed an application to set aside the sale under the provisions of Order 21, rule go 
of the Civil Procedure Code On gth January, 1962, the Court passed an Order 
directing the respondent herem to furnish security Agaist the said order, 
the respondent preferred AAO No. 154 of 1962 on the file of this Court 
On 4th August, 1965 this Court set aside the order of the lower Court 
dated gth January, 1962 and directed that “ the lower Court may, if ıt considers 
necessary, call upon the appellant to furnish security asrequued under Order 21, 
rule go, Civil Procedure Code, and dispose of the petition according to law”? On 
recezpt of the records back from this Court, the karned Subordinate Judge, Nager- 
coil, before whom the execution proceedings were pendmg, passed an order on 
ıgth October, 1965 to the following effect — 


“ Fuınısh security by 25th October, 1965 ” 


Notice of this order was sent to the parties It appears that on 25ıh October, 
1965 at the request of the respondent herein, the Court extended the tıme to 2nd 
November, 1965 Against on 2nd November, 1965 at the request of the respondent, 
the Court extended time till 8th November, 1965 Thereafter on 8th November, 
1965, the 1espordent herein filed EA No 415 of 1965 under section 151 and Order 
47, rule 1 of Civil Procedure Code, praying for an order holdıng that security need 
not be furnished and to recall the directions to furnish security In the affidavit 
filed ın support of the said application, the respoadent herem put forward thiee 
grounds, namely, (1) the order dated ıgth October, 1965 was passed without giving 
an opportunity to the respondent to show cause why security should aot be directed 
to be furnished, and if he had been given an opportunity to show cause, he would 
have satisfied the Court that this was 2 case ın which no security need be demanded, 
(2) the decree beng a mortgage decree, the Court failed to consider whether any 
security at all is necessary, and (3) the petition filed by the respondent to set aside 
the sale had been numbered asE A No 381 cf 1965, and consequently that petition 
had been admitted, and when once the petition had been admitted, the Court 
had no jurisdiction to demand security from the respondent The learned Subordı- 
nate Judge, Nagercoil, by his order, dated 23rd November, 1965 allowed this appli- 
cation He has stated as follows 


The Övül hao to oopoldor whaler tie mereseniyr ta call pan the petitinnar 
to funnısh security The decree ıs a mortgage decree The case of the petitioner 
is that the property ıs worth Rs cne lakh ‘The decree 1s on the basis of a mort- 
gage. Therefore, there is ample security for the amount due thereunder. 
To require the judgment-debtor to give security once over for the amount 
covered by the decree 1s quite unwarranted. The terms of the first proviso to 
Order 21, rule go, Cıvıl Procedure Code, would be inappropriate ım the case 
of a mortgage decree as there 1s already a subsistmg security for the amount 
covered by the decree and the sale proclamation I am of the view that in these 
circumsiances, security need not be demanded ” 


It 1s agamst this order, the decree-holder-purchaser has filed the present appeal. 
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Mr. 5 Thyagaraja Iyeı, learned Counsel for the respondent raised a prelı- 
minary objection as to the mamtaınabılıty of the appeal. Accordıng to hım, the 
appeal is not maintainable because the order appealed against ıs not an order com- 
ing within the scope of either section 47 or Order 43 of Civil Procedure Code, 
and if 1t 1s intended to be an appeal against the order grantıng review by the learned 
Subordinate Judge, such an appeal will he only on the grounds mentioned in Order 
47, rule 7, since the provisions of Order 43, 1ule 1 (w) 1s controlled by the 
provisions contamed ın Order 47, rule 7 Consequently I have to consider 
the question whether the appeal filed by the decree-holder-purchaser 1s mam- 
tamable at all Mr R. Gopalaswamy Iyengar, learned Counsel for the appellant 
contended that the appeal hes under the piovisions of Order 43 simce the order 
appealed against ıs one under Oider 21, rule ge, Cıvıl Procedure Code Learned 
Counsel further contended that the order will come within the scope of section 47 
also and therefore, an appeal will be available The further contention of the 
learned Counsel 1s that the grounds on which the order of remand can be appealed 
against are not lmıted to the grounds mentioned ın sub-rule (2) of rule 4 of Order 
47, and consequently, the appeal ıs maintamable even under Order 43, 
rule 1, clause (w). 


In order to clear the ground, I would like to mention the fact that so far as 
the learned Subordinate Judge sought to cancel the order passed by him on 19th 
October, 1965, he was fully justified The provision for furnishing security has 
been introduced by an amendment made to Order 21, rule 90 by the Madras 
High Court and the said amendment 1s ın the following terms. 


“ Provided that the Court may, after giving notice to the applicant, call upon 
him before admitting the application, either to furnish security to the satisfaction 
of the Court for an amount equal to that mentioned ın the sale warrant or to 
that realised by the sale, whichever 1s less, or to deposit such amouat in Court: 


Provided also that the security furmzhed or the deposit made as aforesaid, 
shall be hable to be proceeded against only to the extent of the deficit on a re-sale 
of the property aheady brought to sale” 


In this case, the facts narrated above by me will show that before passing the order 
on ıgth October, 1965, on receipt of the orders fiom this Court, the learned Subordi- 
nate Judge did not give notice to the respondent Consequently, there has been 
a failme on the part of the learned Subordinate Judge to comply with the require- 
ments of the rule Apart fiom that, the order directing the respondent to finnish 
security 1s an order which 1s undoubtedly preyudicial to the respondent and no order 
prejudicial to a party can be passed without giving him an opportunity to show 
cause, prior to the passing of such an order Consequently, the order of the learned 
Subordinate Judge dated ıgih October, 1965 was clearly unjustifiable and therefore 
the learned Subordinate Judge was fully justified m recalling that orde: or review- 
ing that orde: subsequently 


The next question ıs whethe: against that orde: gıantıng a review of the earlier 
order dated 19th October, 1965, an appeal will he Mr S Thyagaraja Iyer’s 
contention 1s that an appeal agamst an order granting a review will Íe only if there 
had been a contravention of the provisions contamed in Order 47, rule 4, 
Civil Procedure Code The said rule ıs ın two parts The first sub-rule of Rule 4 
provides that when ıt appears to the Court that there 1s no sufficient ground for 
review, it shall reject the application 


Sub-rule (2) of Rule 4 provides — 

“Where the Court ıs of opmion that the application for review should be 
granted, it shall grant the same 

Provided that— 


(a) no such application shall be granted without previous notice to the oppo- 
site party, to enable him to appear and be heard ın support of the decree or order, 
a review of which 1s applied for, and 
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(b) no such application shall be granted on the ground of discovery of new 
matter or evidence which the applicant alleges was not within his knowledge, 
or could not be adduced by him when the decree or order was passed or made, 
without strict proof of such allegation.” 


According to rule 7 of Order 47, so far as ıt is relevant for the purpose of this 
case, an order granting an application may be objected to on the ground that the 
order was in contiavention of the provisions of rule 4 Mr. Thyagaraja Iyer 
contends that there has been no violation of rule 4 (2) (a), since the review was 
granted only after giving notice to the appellant and hearmg him. There has 
been no violation of rule 4 (2) (b) also since the review was not granted on the 
discovery of new matter or evidence which the respondent alleged was not within 
his knowledge or could not be adduced by hum when the original order was passed 
or made, without strict proof of such allegation. On the other hand, the review 
was granted on the basis that the Court on the earlier occasion failed to observe 
the requirements of law Consequently, no appeal will he against such an order 
within the scope of rule 7 of Order 47 read with Order 43, rule 1, clause 
(w). In support of this contention, Mr Thyagaraja Iyer reed on a decision of 
this Court in Srinivasa Ayyangar v Offial Assignee, Madras’, and also a passage 
occurring m Mulla on Code of Civil Procedure, 13th Edition, Vol II, page 1679 
to the effect that “ the preponderance of judicial opinion in Madras is also in favour 
of the view that an appeal hes against an order granting review only on the grounds 
mentioned ın rule 7.” As against this, Mr. R. Gopalaswamy Iyengar relied 
on the decision of this Court in Ananthalakshmi v HI. & F. Trust? and a decision 
in Francis v. Ouseph®, The decision ın Srinivasa Ayyangar v. Official Assignee, Madras, 
is, as the head note itself reads: 


“ Although Order 43, rule 1 (w) of Civil Procedure Code allows an appeal 
agaist an Order under rule 4 of Order 47 granting an application for review, 
yet, the Order 43, rule 1 (w) ıs subject to the restrictions and limitations 
placed by Order 47,rule7 Hcnce no appeal les against an order gıantıng 
review if the appeal ıs not on any of the grounds mentioned ın Order 47, 
rule 7 ” 


As against this, the learned Judges ın Ananthalakshmi v HI & F. Trust®, have 
stated as follows 


“ A preliminary objection was taken on behalf of the Company by its managing 
director, that the appeal was not maintaimable, as the conditions of Order 47, 
rule 7, Cavil Procedure Code, were not fulfilled According to that rule, an 
order granting an application for review could be objected only on the ground 
that the order was in contravention of the provisions of rule 2 or rule 4 or that 
the application for review was baned by limitation and there was no sufficient 
cause This objection, though very plausible and has some support in decided 
cases, does not appear to us to be invulnerable An appeal would be on the 
ground that an order granting review was in contravention of the provisions of 
rule 4 Rule 4 (1) says that, 


‘Where it appears to the Court that there ıs not sufficient ground for 
review, it shall reject the application ° 


So if the Court does not reject the application where there 1s no sufficient ground 
for review but grants the application, then ıt contravenes rule 4 We do not 
see any justification for construing ‘rule 4° m rule 7 (1) (b) as confined to rule 4 
(2) But we do not think it necessary to finally decide this question, because 
even assuming that an order permitting a review, that 1s to say, allowing the 
case to be reopened, 1s not by itself appealable, there ıs nothing to prevent an | 
appeal being filed agamst the final order passed after a reconsideration. That ' 
ee ee TSS 


1 (1927)52MLJ 682 - (1927) ILR 50 
d. 89 
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order on review can be attacked on the merits in an appeal, see Govinda Chetti v. 
Rangammal?.” j 


I must pomt out that the decision of a Bench of this Court in Srinivasa A yyangar v. 
Official Assignee, Madras, referred to already was not brought to the notice of the 
learned Judges who decided the case ın Ananthalakshmiv H I. @ F. Trust? In 
view of this, and in view of the fact that the learned Judges themselves in the Anantha- 
lakshmi’s case3, did not think it necessary to decide the question finally, I am not 
prepared to hold that contrary to the decision ın Srinivasa Ayyangar v. Official Assignee, 
Madras?, the ruling in Ananthalakshmi v H. I. & F. Trust’, has held that Order 43, 
rule 1 (w) 1s not controlled by the provisions of Order 47, rule 7. However, even 
as far as the present case is concerned, as the learned Judges pointed out ın the 
latter case, the appeal ıs not against the order of the learned Subordinate Judge 
granting review, but against the order passed by him finally after the grant of the 
review As 2 matter of fact, whenever an order 1s sought to be reviewed, it involves 
two stages The first stage 1s to consider the earlier order, and if the Court comes 
to the conclusion that the order is hable to be reviewed, to set aside thesame. Having 
set aside that order, the Court passes a fresh order in the proceedings in which 
the order which was set aside was originally passed In the present case, the learned 
Subordinate Judge by the order appealed against, after having set aside his 
order dated 19th October, 1965, has passed a fresh order holdıng that the respon- 
dent need not furnish security Consequently, the present appeal is not strictly an 
appeal against an order granting a review, but an appeal against the final order 
made after the review was gianted. Therefore, I am of the view that ifan appeal 
hes against the final order under some other provision of law, the provisions of 
Order 43, Rule 1 (w) cannot bar the present appeal This takes me to the question 
whether the present appeal ıs competent under any other provision of law Mr R. 
Gopalaswamy Iyengar contended, as I pointed out already, that the order appealed 
against ıs an order passed under Order 21, rule 92, Cıvıl Procedure Code, and there 
fore is appealable under Order 43, rule 1 (j) I am unable to agree with this con- 
tention Under Order 21, rule 92, read with Order 43, rule 1 (4), an appeal hes 
only against an orde: setting aside a sale or confirming a sale after disallowing an 
application to set aside the sale Since the disallowing of an application to set 
aside a sale, automatically involves the confirmation of the sale, ıt has been held 
by decided cases that an appeal will he under these provisions against an order 
disallowing an application to set aside the sale. But the present order cannot be 
said to come within the scope of Order 21, ruleg2 Mr R Gopalaswamy Iyengar 
contended that any intermediate steps or step towards the setting aside of a sale or 
confirmation of a sale will come within the scope of order 21, rule 92. I am un- 
able to accept this contention Mr R Gopalaswamy Iyengar has not been able 
to bring to my notice any prıncıple or authority supporting such a contention. 
Tnerefore, I hold that the present appeal 1s not maintainable under Order 43, 
iule 1 (4) 1cad with order 21, rule 92, Civil Procedure Code. 


Mr Gopalasuamy Iyengar ulturately contended that the appeal lies under 
section 47 of Cıvıl Procedure Code He contends that the question has arisen bet- 
ween the judgment-debtor and the decree-holder who has purchased the property 
and this matter relates to satisfaction of the decree. Consequently, the matter 
falls within the scope of section 47 Mr. Gopalaswamy Iyengar conceded that 
ıt cannot be said that every order that may be passed by a Court ın the course of 
an execution will fall within the scope of section 47, Civil Procedure Code. But 
according to him any order affecting the rights of parties as between the judgment- 
debtor and the decree-holder will fa'l within the scope of section 47, Cıvıl Procedure 
Code The basis of this zıgument is that if the respondent ıs permitted not to 
furnish security, then his application to set aside the sale will be gone into on merits 
On the other hand, if tne respondent is required to furnish security and he fails 
to furnish security, his application to set aside the sale will not be mvestigated into 








1 AIR 1929 Med 261 682 ; 
2. (1927)ILR 50 Mad.891:(1927)52MLJ 3 (1951)2MLJ.19.AIR.1951 Mad 927. 
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and that will result in the confirmation of the sale of the property ın favour of the 
appellant Consequently, this order dispensing with the fuinishing of security 
by the respondent affects the rights of the pai ties, and the matter ısın relation to 
the execution and satisfaction of the decree Hence, the matter falls wıthın the 
scope of section 47, and an appeal hes Iam inclined to agree with this conten- 
tion Therefore I hold that this appeal ıs competent under section 47 of the Civil 
Procedure Code. 


The rext question ıs whether the order of the leained Suboidinate Judge 
calls for any interference I have already extracted the reasons given by the learned 
Subordinate Judge for modifying his earlier order As I pointed out earher, 
the learned Subordinate Judge was fully justified ın vacatmg or recalling the earher 
order passed by hım on ıgth October, 1965 The question is whether there was 
any justification for substituting the fiesh order passed by him or, in other words 
whether the new order passed by him ıs justified Mi S Thyagaraja Iyer conten- 
ded that the order passed by the learned Subordinate Judge 1s justified He says 
that the property ıs of the value of Rs one lakh and the property being the subject- 
matter of the moitgage and the decree-holder having the mortgaged property as 
security, there ıs no need to call upon the respondent to furnish security As 
against this, Mr R Gopalaswamy Iyengar contends that the fact that the property 
was sold only for a sum of Rs 37,450 itself will be an indication that the property 
is not of sufficient value so as to wariant the dispensing with of furnishing security 
by the respondent herem As far as I am concerned, all that I am pointing out 
at this stage ıs that the learned Subordinate Judge had not considered this question, 
before coming to the conclusion that the respondent need not furnish any security. 
I must point out here that the learned Subordinate Judge appears to have procee- 
ded’on the basis that the provisions regarding the finishing of security 1s mappro- 
priate in the case ofa mortgage decree, as already a subsisting security for the amount 
covered by the decree and the sale proclamation 13 there Mr Gopalaswamy 
Iyengar poınts out that this view ıs wrong He conteads that the fifth defendant 
ın the very same suit filed an application to set aside the sale, aad a sımılar order 
was passed ın lus case requuing himto furnish secuiity and that matter came up 
to this Courtin AAO No 191 of 1g62andLP A No gıofıg64 Inits judgment, 
dated rath December, 1966, a Bench of this Cowt in the said L P. Appeal stated 
as follows : 


“ It ıs submitted that it ıs 2 case of a mortgage decree and in the case of a 
mortgage decree, security need not be demanded But ıt ıs not an mflexible 
rule that no security should be demanded on an application under Order 21, 
rule go, Civil Procedure Code, in the case of a mortgage decree Cases may 
differ and 1equire security be demanded even ın the case of mortgage decrees.” 


Consequently, Mr Gopalaswamy Iyengar argves that the view of the learned 
Subordinate Judge that the decree 1s on the basis of a mortgage and therefore 
there ıs ample security for the zmount due thereunder ıs erroneous He contends 
that taking into account the fact that it 1s a mortgage decree and the other relevant 
circumstances, the Court will have to decide whether security 1s required. or not. 
Mr Thyagara:a Iyer, leained Counsel for the respondent, m view of the decision 
of the Bench of this Court in the L P Appeal mentioned above, very rightly does 
not contest this position But he contends that the learned Subordinate Judge 
has taken into account all the i1elevant facts and has exercised the discretion and 
therefore his order does not call for any mterference in the appeal I am unable 
io agree ‘The learned Subordinate Judge has not referred to any material cır- 
cumstance on the basis of which he came to the conclusion that no security need be 
demanded in this case No dcubt, there ıs the sentence in his order that the case 
of the respondent ıs thet the property was worth Rs one lakh The order does 
not make it clear that the learned Judge accepted that case of the respondent, 
Consequently, 1t 1s for the leained Subordinate Judge to come to a conclusion 
whether security should be called for or not, after taking mto account the value 
of the property, other encumbrances, ıf any, existing on the property and the amount 
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of liability thrown on the property by the decree in question and any other relevant 
factor or circumstance If he had taken into account all these circumstances and 
had come to the conclusion that no security need be demanded, such an order 
would not have merited any mterference by this Court. But on the terms of 
the present order, I am unable to say that he has taken into account all the relevant 
circumstances before coming to the conclusion that ın this particular case, no secu- 
aity need be demanded Mr Thyagaraja Iyer pomts out that the object of demand- 
ıng security under the proviso to Order 21, 1ule go ıs to meet any deficiency that 
may occur as a result of a re-sale, and takmg mto account the fact that the earher 
sale took place in 1961, there should have been inevitable appreciation of the pro- 
perty during the period of these seven years and consequently if the property is to 
be zesold again, there will be no deficiency at all and therefore there 1s no warrant 
for demanding the security That again is 2 matter which the learned Subordinate 
Judge has to take ınto account and consider: In view of all these, I allow this appeal 
and set aside the oider of the learned Subordinate Judge dated 23rd November, 
1965 The result of that will be that the learned Subordinate Judge will have to 
consider afresh, whether the cucumstances of this case warrant calling upon the 
respondent to furnish any security or not, afte. taking mto account all the relevant 
factors. There will be no order as to costs 
‘Ss V.J. —— Appeal allowed, Lower Court 
directed to consider afresh, * 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
(Special Original Jurisdiction.) 
PRESENT —Mr Justice P RAMAKRISHNAN, 


P M. Chınnayya Kurumba Goundar and others .. Petitioners* 
N 
v 
The State of Madras 1epresented by the Collector of South 
Arcot at Cuddalore, and others . Respondents 


Madras Preservation of Private Forests Act (XXVII of 1949), section 3 (2)—Complete 
prohibition of customary Ponal Kadu cultivation in private forests on the ground that 
it is destructive of the forests—If justified 


Madras Timber Transport Rule— Transport of forest produce outside forest limits—Rule 
requiring that only Form II per in fitinted and sufihılied hp tha Reagu Om in gune 
I L RHA oki esol Jus shuulu be used—Selilng Horm Jİ books in advance to the forest 
owner for use as and when required would be substantial compliance with this require- 
meni. 

Madras Preservation of Private Forests Act (XXVII of 1949), section 3 (1) (a)—Scope— 
If invalid as imposing an unreasonable restriction. 


The approach made by the forest authorities that ponal kadu cultivation should 
be completely prohibited (ın the jagurs in the instant case which were notified 
as private forests under the Madras Preseivation of Private Forests Act), because 
it would have the effect of destroying the forests and that ıt ıs a most undesirable 
form of cultivation one could think of as 1t would lead to quick denudation of 
vast forest areas, cannot be supported. That hill areas, which contain jungle 
giowth, can be cultivated and were being customarily cultivated by the hill 
tiibes living therein, appears to be plain However, such cultivation ıs liable 
to a great deal of abuse and even destructive of the forest, 1f they are not carefully 
controlled by permits and the controls enforced by suitable supervision of the 
forest authorities But total deprivation of this customary right must be viewed 
as one which cannot be permitted under the Madras Preservation of Private 
Forests Act The preamble to the Act itself states that one of its objects was to 
preserve customary rights and at the same time save private forests from denuda- 
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tion. Where a system of permits and also proper control for enforcing the condi- 
tion of those permits can be ımprovısed, there 1s no reason why the Collector 
purporting to act under section 3 (2) of the Act should prohibit ponal kadu culti- 
vation altogether as he had done ın this case. 


The necessary notification regarding the regulation of ponal kadu cultivation 
may be issued under section 6 (2) of the Act or by rules under section 10 (2) of 
the Act. Such rules would prevent the officers entrusted with the duty of 
granting permits or permission from acting arbitrarily or capriciously ın indi- 
vidual cases. But until such tıme when a notification of the above kind is issued 
or rules are prescribed the present order of the Collector summarily rejecting, 
without giving any reason, the request for ponal kadu cultivation cannot be upheld. 
The failure to give reasons willdeprive the appellate authority as well as the 
aggrieved party of an opportunity to find out whether the refusal has been for 
proper reasons or arbitrary reasons. 


An amendment of the Madras Tımbeı Transport Rules obliges private forest 
owners to restrict themselves to Form II permits printed and supplied by the Range 
Officer on payment of 5 paise for each form, for removal of minor forest produce 
or wind-fallen or dry tımber outside the limits of the forest. The grievance of 
the land-holder (owner of the forest) 1s that the delay entailed in the procedure 
causes loss to him, the forest produce being hable to speedy decay In such a 
situation ıt will be proper for the forest department to direct the land-holder to 
purchase Form II books from the department in advance, on the latter making 


an indent for this purpose, for use by him as and when required If this course | 


is adopted, it will amount to substantial compliance with the revised Timber 
Transport Rules and also s.ve the Jand-holder from undue hardship envisaged 
above. 


Section 3 (1) (a) of the Madras Pieservation of Private Forests Act does not 
contain an absolute prohibition It allows for certaia transactions to be sanction- 
ed with the previous sanction of the Collector This restriction can be viewed 
as reasonable where the provision for the grant of previous sanction is enforced 
from the point of view of the public good visualised ın the preamble to the Act, 
namely, préventing indiscriminate destructioa of private forest and interference 
with the customary and prescriptive rights But where, ın any given case (as 
in the instant case), the data show that the power under section 3 (1) (a) had 
been exercised arbitrarily or capriciously, it wıll be a proper case for striking 
down the order and for a direction that the application for sanction be considered 
on merits and in the light of relevant principles. 


Petitions under Article 226 of the Constitution of India, praying that in the 
circumstances stated therem, and ın the respective affidavits filed therewith the 
High Court wil] be pleased to issue writs of mandamus or other appropriate directions, 
directing the respondent to forbear from interfering with the petitioner’s transport 
of forest material gathered within the limits of the petitioner’s jagir (Kurumba Goun- 
dar Jagır in Kallakurıchı Taluk, South Arcot district) to places outside his jagir 
(m WP No 1571 of 1964) from interfering with the cultivation ın Ponalkadu area 
within the limits of Jadaya Goundar Jagır ın Kallakurıchı Taluk, South Arcot 
District, under the Madras Preservation of Private Forest Act (XX VII of 1949) (in 
WP No 1828 of 1964) ; from interfermg with the cultivation ın Ponalkadu area 
within the limits of Kurumba Goundar Jagir ın Kallakurıchı Taluk, South Arcot 
district under the said Act (in WP No 1896 of 1965) and from obstructing the 
first petitioner from enjoymg the forest within the lumıts of Kurumba Goundar 


| 


{ 
Jagır, South Arcot District either by granting leases or licences or by employing his _,’ 


men (in W P. No. 4622 of 1965). 
V. Vedantachari, for Petitioners. 
The Government Pleader, for Respondents. 


} 
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The Court made the following 


OrDER —These writ petitions deal with connected matters and therefore they 
were heard together The petitioners in these writ petitions seek for relef agamst 
the operation of the Madras Preservation of Private Forests Act, 1949 (Ma lras Act 
(XXVII of 1949), which has been extended to certain well-known jagirs on the 
Kalriyan Hills, known as Jadaya Goundar Jagır and Kurumba Goundar Jagir. 
The South Arcot District Gazetteer refers to a third similar jagiron thesame hulls 
called Arıva Goundar Jagir But weare concerned in these writ petitions only 
with the first two jagus The present proprietor of Kurumba Goundar Jagir is 
the petitioner ın Writ Petition No 1896 of 1965 and the first petitioner ın Writ Peti- 
tion Nos 1571 of 1964 and 4622 of 1965, and the present proprietoi of Jadaya 
Goundar Jagır ıs the petitioner ın Writ Petition No. 1828 of 1964. The principal 
oe of the petitioners in the writ petitions can be set down briefly as 
under. 


The petitioners ın Writ Petition No 1828 of 1964 and 1896 of 1965, who are 
the proprietors of Jadaya Goundar and Kurumba Goundar Jagirs respectively 
urge that from tıme ımmemorial a certain form of cultivation had been carried on 
in the hill tracts of the jagirs described as ponal kadu cultivation, a process which can 
be succinctly described as shifting cultivation The hill folks who reside in the 
hills obtain their food by such cultivation This 1s a customary right which they 
had been enjoying After the notrfication of the forest areas in the jagiıs as private 
forests under section 1 (2) of the Madras Preservation of Private Forests Act, 1949 
(heremafter called the Act), the officials in the forest department, under threat of 
prosecution, have been preventing the vetitioners as well as the inhabitants of the 
hills, from carrying on fonal kadu cultivation, on the plea that such cultivation 
involves the clearing of ‘hrub; and trees, that for the purpose of cutting trees, prior 
permi sion of the District Collector is required under section 3 (2) of the Act, and 
that without such permision ponal kadu cultivation cannot be allowed The peti- 
tioners ın these two petitions wged that such prevention involves an interference 
with the customary rights of the petitioner as well as the habitants of the hills. 
The very purpose for which the Act was passed, includes the preservation of custo- 
mary and poe rights p private fnrests hesider tha provantinn nf andioori 
tnmate destruction of private forests It 1s urged by the petitioners, that arbitrarily 
putting a stop to ponal kadu cultivation, has interfered seriously with the customary 
and prescriptive rights mentioned above, and that a writ of mandamus should issue 
to the respondents, namely, the District Forest Officer, South Arcot at Cuddalore 
and the State of Madias by the Collector of South Arcot at Cuddalore, forbearing 
them from interfermg with ponal kadu cultivation in the limits of the jagirs above 
mentioned. 


In Writ Petition No 1571 of 1964, the petitioner 1s the proprietor of the 
Kurumba Goundar Jagir. It ıs alleged by the petitioner, that one of the incomes 
of the jagirdars consists of the receipts for the removal of tımber and forest produce, 
from the hills It was usual for the jagirdars to grant licences to the residents of 
the hills, to cut and gather wood and minor forest produce, subject to the obligation 
of selling them to the jagirdar or his nommee at market price, without selling to 
anybody other than the jagırdar The jagirdar leases out his right in respect of 
such produce to a contractor It was the practice for the residents of the hills to 
gather the produce and bring them to a depot maintained by the contractor of 
the jagirdar, and afterwards the contractor transports the produce thus gathered, 
to other places To enable the contractor to transport the produce outside the 
Jagir limits, ıt was the practice for the jagirdar to issue permits ın respect of the 
produce. After the Act was extended to the jagirs in question, an objection was 
taken to the grant of permits for transport of produce by the jagirdar The jagirdar 
and his contractor filed a writ petition (W P No 887 of 1952) and ıt came before 
Rajagopala Iyengar, J, who directed that the Government ought not to interfere 
with the rights of the jagirdars to purchase and dispose of the forest produce in 
accordance with the customary usage and-transport it in the customary manner. 

49 
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Thereafter, till 1959, the jagi:dar was allowed to remove the said pıoduce on permits 
issued by him, without any interference by the officials of the forest department 
However ın 1959, the forest department began to insist that for such transport, 
Form II permits issued under the Timber Transport Rules of the forest department 
should be issued When the jagırdar approached the forest officials at Kallakurıchı, 
for the issue of Form II permits, they gave him a great deal of trouble including delay 
on issue, and restricted the number of permits On each occasion when the jagirdar 
wanted to obtain a permit, the Forester would insist upon an examination of the 
stock, and this would lead to a great deal of delay ın the issue of permits ın question. 
In the meantime the forest materials being liable to speedy decay, would have 
decayed, and led to consideiable loss and damage The jagudar again filed a writ 
petition in this Court (Writ Petition No. 12 of 1962) which came up for hearing 
before Jagadisan, J Whiledealing with that writ petition, the learned Judge 
noticed that even under the Timber Transport Rules, the owner of a private forest, 
can himself issue the transport permits, provided the peımıts are affixed with a seal 
by the forest department—O fficials to ensure the bona fides of the receipts subsequently 
produced by the contiactor engaged in transporting them An assulance was 
given before the learned Judge by the Additional Government Pleader, that the 
department would take steps to issue permits without unnecessary dealy ın future. 
Learned Counsel appearing for the petitioner also made a complaint to the Court, 
that he would have no objection to the transport of goods under permits so long as 
there was no delay or obstruction caused by the forest department The leained 
Judge observed that in the above circumstances, the petitioner had failed to make 
out a case for the issue of a writ of mandamus But he closed the judgment with the 
remark that in future, if the petitioner were to meet with any opposition or obstruc- 
tion, on the part of the forest department, ın the matter of removal or disposal of 
the forest trees, contrary to the provisions of the rules and the relevant statute, ıt 
would, of course be open to him to move the Court for appropriate relief. 

The petitioner now urges that the officers of the Forest Depaitment instead of 
affixing their seal to permit books pioduced by the petitioner as was the piactıce at 
the tıme when the above judgment of Jagadisan, J , was given, now rely upon an 
amendment of the relevant Timber Transport Rules, and insists that the petitioner 
should purchase on every occasion permits issued by the officials of the forest depart- 
ment at 5 nP for each permit. The petitioner urges that by this insistence, the 
same difficulties that prevailed at the tıme when the earlier writ petition came before 
this Court, have come into existence again and the petitioner is constrained to 
file this writ of mandamus for directing the respondents to forbear from interfering 
with his transport of forest material gathered within the limits of his jagir to places 
outside the jagir 

Writ Petition No 4622 of 1965 is filed by the first petitioner, the proprietor of 
Kurumba Goundar Jagir, and petitioners 2 and 3, to whom the first petitioner 
granted a lease for two vears from 23rd July, 1965, for gathering produce, for extract- 
ing timber, bamboos etc , and for removal of wind-fallen and dead trees from the 
jagir area While the Collector of South Arcot had granted sanction for such lease 
toa lessee Dasaratha Mudaliar on 12th July, 1963, ın regard to the lease of peti- 
tioners 2 and 3 the Collector had refused the necessary permission by order dated 
14th October, 1965, purporting to be passed under section 3 (1) (a) of the Act and 
without any reasons for the refusal g 

The petitioners urge that both section 3 (1) and section 3 (2) of the Act constr 
tute unreasonable restrictions on the rights of the first petitioner to hold and enjoy 
property that they are ultra vires and ınvalıd, and that they should be struck down as 
unconstitutional being opposed to Articles 14 and 19 (1) (f) of the Constitution 
ofIndia The prayer ın this petition 1s for the issue of a writ of mandamus directing 
the respondents, namely, the State of Madras and the District Forest Officer to for- 
bear from interfering and obstructing the enjoyment of the first petitioner of the 
forest at all by granting leases or licences Before dealing with the prayers of the 
petitioners and the reliefs which could be granted to them, I will consider briefly the 
scope of the Act and the background against which the Act was enacted, At the 
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tıme when the President’s Act (XII of 1954) was passed for extending the lıfe of the 
Act, there 1s a reference ın the followimg terms to the background of the Act. 


“ The Madras Preservation of Private Forests Act, 1949 (Madras Act XXVII 
of 1949) was passed with a view to prevent the indiscriminate destruction of private 
forests and interference with the customary and piescriptive rights therein It 
requires the previous sanction of the District Collector for selling, mortgaging, 
leasing or otheiwise alienating private forests. 


The Act applies to forests situated in estates as defined ın the Madras Estates 
Land Act, 1908 (Madras Act I of 1908) and also to private forests situated in 
other areas ın the State of Andhra having a contiguous area of 100 acres which 
may be declared by the State Government to be forests for the purposes of the 
Act by notification in the Gazette. 


The life of the Act was extended from time to time and on the last occasion 
when this was done upto the 2nd December, 1954, ıt was anticipated that a Bull 
which was then under contemplation for amending the Madras Forests Act, 1882 
(Madıas Act IV of 1882) and which was to embody inler alia the essential provi- 
sions of the Madıas Preservation of Private Forests Act, would be passed into law 
before that date This Bill ıs, however, still under consideration Apart fiom 
this, there ale still several estates which are yet to be taken over under the Madras 
Estates (Abolition and Conversion into Ryotwarı) Act, 1948 to which the Aboli- 
tion Act aforesaid does not at present apply, such as the estates ın which both 
the melwaram as well as the kudiwaram vest ın the landholder etc The need 
for preserving the forests ın all such estates and for giving protection ın respect of 
the private forests situated ın areas other than ‘ estates’ ın the State, therefore, 
remained as before As the Madras Preservation of Piivate Forests Act, 1949, 
expired on the and December, 1954, the provisions of that Act weie enacted by 
President’s Act (XII of 1954) and the life of this Act extends.upto the end 
December, 1956 As there 1s no change in the circumstances, which necessitated 
the enactment of this Act, the Government consider ıt desirable to re-enact this 
Act with a slight modification designed to extend the life of the Act upto and 
December, 1957 ” 


The Andhra High Court ın a decision 1epoited ın Balarama Chetty v State of Andhra 
Pradesh1, to which I shall make a further 1eference later ın this judgment, observed 
at page 279 of the report * 

“ The Legislatuie intended to bring in legislation not only in regard to estates 
not covered by the Madras Estates (Abolition and Conversion into Ryotwarı) 
Act but also to amend the Madras Folests Act, 1882 The contemplated Act, 
therefore, was not only to regulate the rights inter se between contending parties 
namely landholders and ryots but also to prevent the denudation of forests. 
In anticipation of the Act, as a temporary measure, the landholders were 
pievented from cutting the trees without the previous permission of the Collector ” 


In Madras, following the Act passed in 1949, another legislation, Madras Act 
(LV of 1961) was'passed, providing for the taking over of the management of the 
private forests ın certain areas in the State of Madras The gist of this last men- 
tioned Act, is that the Government is empowered to take over the management 
of any private forest whenever the Government think that ıt 1s necessary to take 
over its management, in the public interest or in order to secure prope: management, 
After takıngover such management, the Government 1s required under section 7 of the 
said Act to pay compensation at a certain 1ate to the owner of the forest During the 
period of management, the Government have got powers of preserving, administering 
and managing the private forest as stated ın section 5. Section 6 provides for the 
release of the forest from the Government management, either at the time specified 
in the notification, or even earlier, and the Government at that time 1s required to 
restore the private forest to the owner 1n as good a condition as 1t was when posses- 


m 
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sion was taken This later Act also states that it provided for the taking over of the 
management of private forests only for a limited period. It may be noticed that 
this last mentioned Act was passed long after the Estates Abolition Act, 1t did not 
exclude from its operation even forests belonging to private owners if the require- 
ments of ‘ forest? as defined ın the Act are satisfied The prime purpose of these 
temporary enactments was to safeguard forest wealth of the country and also the 
public interest ın such forests Whereas in Madres State the steps contemplated 
by the Legislature for ensuring a measure of protection over private forests to 
preserve the forest wealth of the country in the interest of the public, comprised 
two stages, one under the Preservation of Private Forests Act, 1949 and the second 
under Madras Act (LV of 1961), in a similar provision for the taking over of the 
management of private forests, ın Bihar, Bihar Act (XI of 1948), the entire process 
was covered by a single enactment. The procedure outlined in the Bihar Act has 
got analogies to the procedure for land acquisition Theres an ınıtıal notification, 
when there 1s a proposal before the Goyernment to constitute a private protected 
forest. These objections are heard, an enquiry 1s held, and finally the forest 1s 
declared to be a private protected forest. On such declaration, the Government 
take over the management of the forest, and there is a provision for payment, during 
the period of the control by the Government, of an allowance to the owner of the 
forest at a prescribed rate by way of compensation Unfortunately, ın the work- 
ing of the corresponding enactments ın Madras State long intervals ensued between 
the notification extending the provisions of the Act (XX VII of 1949) to particular 
private forests as ın the present case, and the subsequent action under Act (LV of 
1961) which provides for the actual taking over of the management of such forest 
by the Goverament with payment of a compensation to the owner. In the interval, 
the owner has himself to manage the forest subject to the several restrictions ımposed 
by the Act of 1949 Thatis the position of the two private forests in these present 
writ petitions. Even today their management had not been taken over under Act 
(LV of1g61) and the landholder continues to be subject to the restrictions imposed 
upon him by the Act of 1949 This state of affairs appears to {gnore the funda- 
mental position that the Act of 1949 was by its very nature only to be temporary. 
The Preamble to the Act has left ıt vague as to whether the interim nature of the 
Act of 1949, was pending an Act like Act (LV of 1961) providing for the marlage- 
ment by the State of such forests or pending the taking over of such forests by the 
Government under the Estates Abolition Act. But it 1s clear that the Madras 
Estates (Abolition and Conversion into Ryotwar1) Act had become law even in 
1948. But the application of that Act to particular estates followed by the taking 
over of the estates by the Government very often took a great deal of tıme, and it 
is quite possible that the Act of 1949 also had ın view the time covered by such a 
procedure also. It was stated at the time of the hearing of the present writ petitions 
that the taking over of the two hill jagirs by the Government under the Estates 
Abolition Act has been stayed by an order of the Supreme Court, and therefore the 
Government have not found it possile to take over either temporary management 
under Act (LV of 1961), or the estates altogether under the Abolition Act. This 
situation led to the forest lands ın the two jagırs mentioned ın the petitions being 
made subject to the restrictions imposed by the Act of 1949, without either of the 
two subsequent proceedings, which were naturally expected to follow, taking place 
within a reasonable limit of tıme, whether the taking over of temporary manage- 
ment under Act (LV of 1961) or abolishing the jagirs altogether and vesting ın the 
Government under the Abolition Act With this prelimimary account of the back- 
ground of the relevant legislation ıt 1s possible to deal with the claims of the petitioners 
in these writ petitions under the following headings : 


1. Ponal kadu cultivation ıs a customary right enjoyed by the villagers 
resident ın the hill villages in the jagırs. Requests from the cultivators for permis- 
sion for the purpose had been turned down summarily by the forest authorities on 
the ground that ponal kadu cultivation mvolved the cutting of trees, and the permission 
of the District Collector for such cutting of the trees under section 3 (2) should be 
required, but the Collector was not prepared to grant such permission on the ground 
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that ponal kadu cultivation would have the effect of destroying the forests, or, as 
put in the counter-affidavit of the respondents, ponal kadu cultivation 


“ ıs the most undesirable form of cultivation one could think of, and by the 
indiscriminate burning of saplings, in the course of large scale fonal kadu cultıva- 
tion, quick denudation of vast forest areas is the resulting evil which has to be 
prevented, and the Madras Preservation of Private Forests Act and its provisions 
are available to prevent this evil ” 


As against this, the petitioner’s Learned Counsel has referred to an account 
in the South Arcot District Gazetteer (1906) ın two places. At perge 149, there 18 
the following reference to the adverse effect of ponal kadu cultivation .— 


a . the growth in these poligars’ forests has been greatly degraded 
by the unrestricted shifting cultivation (punakadu) which has been carried on 
in them for years and which consists ın felling and burning a patch of jungle, 
cultivating ıt ın a casual manner for a couple of years and then deserting it in 
favour of a fiesh patch ” 


What 1s objected to 1s only the umestricted ponal kadu cultivation, but not where it 
could be suitably restricted At page 333 of the Gazetteer ıt 1s observed that ponal 
kadu or shifting cultivation 1s carried on on the wooded slopes, the jungle bemg cleared 
and burnt, the ground ploughed, and the seed sown broadcast, and that after one 
or two crops have been thus taken off ıt, the land ıs left fallow for a time until the 
growth has re-established itself, when the process is repeated Learned Counsel 
for the petitioners also has referred to a similar practice in the private forests in 
the Northern Sircars, which the forest department itself has recognised as proper 
for suitable control. At page 41 of the Madras Forest Manual, Volume II, under 
the heading “ Rules to regulate the management of the forest and waste lands in 
the Vizianagaram Estate ”, there 1s a provision for residents ın the hill villages to 
carry on the kondapodu cultivation subject to restrictions as to how the cultivation 
has to be effected At page 22 of the same Manual, provision 1s made for podu 
cultivation by yungle people in the forest and forest lands in Bhimavaiam estate 
These provisions are relied on by the learned Counsel for the petitioners in these 
writ petitions for the purpose of uiging that a wholesale prohibition of ponal kadu 
cultivation will interfere with the customary rights of the residents of the hill villages, 
and considering’ that for a long trme the two hill estates have been put under the 
restrictions of the Act of 1949 and ıt cannot be predicted when these restrictions will 
be removed, ıt will be appropriate to permit ponal kadu cultivation with suitable 
restrictions regarding acreage locality, the kind of trees that may be removed 
for making the land fit for cultivation, and also providing for the regeneration of 
the forest Such restrictions may be provided for by a suitable notification under 
section 6 of the Act This 1s the subject-matter of Writ Petition Nos 1828 of 1964 
and 1896 of 1965 

It appears to me, on a careful consideration of the circumstances set out above, 
that the approach made by the respondents that ponal kadu cultivation should be 
completely prohibited as ıt would have the effect of destroying the forests, and that 
ıt 1s a most undesirable form of cultivation one could think of as it would lead to 
quick denudation of vast forest areas, cannot be supported That hill areas, which 
contain jungle giowth, can be cultivated and were being customarily cultivated by 
the hill tııbes living therein, appears to be plain from the circumstances set out ın 
the South Arcot District Gazetteer and also from the practice recognısed by the 
rules framed in regard to private forests ın the other zamındarı areas of the Northern 
Sırkars when they were part of the Madras State before 1953 What appears from these 
rules 1s that such cultivation 1s liable to a great deal of abuse, and even destructivé 
of the forests, if they are not carefully controlled by permit, and the controls enforced 
by the suitable supervision by the forest authorities, whenever the request 1s made 
for permits for such cultivation by the tribes who live inside the hill forests. Total 
deprivation of this customary right must be viewed as one which cannot be permitted 
under the Act of 1949 The Preamble to the Act itself states that one of its objects 
was to preserve customary rightsand at the same time save private forests from 
denudation. Where a system of permits and also proper control for enforcing the 
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condition of those permits can be ımprovised, there is no ıcason why the Collector, 
purporting to act under the powers granied to him by section 3 (2) of the Act, should 
prohibit ponal kadu cultivation altogether as he has done ın this case. 

In this context, petitioners’ learned Counsel draws my attention to the fact 
that while there 1s a power granted to the State Government ın section 10 (1) of 
the Act to make rules for carrying out the purpose of the Act, the rules so far framed 
by the Government contain only directions to the Collector for the purpose of exer- 
cising his discretion under section 3 (2) of the Act for grant of peımıts to cut trees, 
the rules provide for the classes or kinds of trees which may be permitted to be cut 
and the girth of such trees, the terms and conditions subject to which permissions 
may be granted and the procedure to be followed by the Collector before granting 
permussion, items which are also mentioned ın section 10 (2) (a), (b) and (c) of the 
Act It 15 urged by the learned Counsel that grant of permission for ponal kadu 
cultivation must be viewed ın a wider context than permission for cutting trees under 
section. 3 (2), and such permission should be provided by section 6 (i) of the Act 
which enables the State Government to 1ssue notifications to regulate the exercise 
of customary or prescriptive rights ın private forests What ıs, therefore, urged 
by the learned Counsel for the petitioners, 1s that this Gout should give a direction 
to the State Government to issue a notification under section 6 (2) of the Act for 
the regulation of ponal kadu cultivation on the analogy of parallel notifications 
extracted earlier ın regard to Zamındarı's private forests ın the former Northern 
Sirkars Learned Counsel also draws my attention to the observations of the Andhra 
Pradesh High Court in Balarama Chetty v State of Andhra Pradesh? viz > 

“ The machinery provided by the restrictions should not confer an unregulated 

and arbitrary discretion on a single individual and the power conferred should 
not be far in excess of what 1s required ın the interests of the publicand for achiev- 
ing the object for which the particular legislation was enacted Legislative 
practice may provide different guides and checks for the exercise of individual 
discretion The Act itself may prescribe the standard by which that discretion 
should be exercised or the statutory rules may afford a guide for its exercise 
Such a power ıs almost always controlled by an appellate authority or by civil 
Courts Even if a statute docs not in terms enjoin on the officer to give 1easons 
for his order, ıt 1s ımplıcıt in the exercise of judicial ol quasi-judycial power that 
the person ol tribunal exercising that power should give reasons, that ıs, should 
act judicially, particularly when his order 1s subject to an appeal Even if a statute 
ıs not struck down as unconstitutional, particular orders made under that Act 
are liable to judicial review if the powers are exercised arbitrarily and capriciously 
and if they amount to unreasonable restrictions on the fundamental rights of 
citizens ” 


Summing up, ın my opinion, the circumstances clearly justify the issue of rotifi- 
cation by the State Government regarding the 1egulation of ponal kadu cultivation 
The necessary notification may be issued under section 6 (2) of the Act or by rules 
under section 10 (2) of the Act, which gives power to the State Government to make 
rules for cairying out the purpose of the Act Such power would also include the 
preservation of customary or prescriptive rights Such rules would prevent the 
officers, entrusted with the duty of granting permits or permission, from acting 
arbitrarily or capriciously in individual cases But until such tıme when a notifi- 
cation of the above kind ıs issued or rules like those mentioned above are prescribed, 
it appears to me that the present order of the District Collector summarily rejecting 
the request for ponal kadu cultivation cannot be upheld He has not given any 
reasons for the order, and the Andhra Pradesh High Court decision above cited, 
has commented that the failure to give reasons will deprive the appellate authority 
as well as the aggrieved paity, of an opportunity to find out whether the refusal 
has been for proper reasons or for arbitrary 1easons In the circumstances, the 
order has to be, and ıs accordingly, quashed with a direction that the District 
Collector should reconsider the application on merits and dispose of ıt ın the hght 
of the principles set down above 
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2, Secondly it is urged that relying upon an amendment of the Timber 
Transport Rules, the forest authorities are insisting upon the petitioners-landholders 
obtaining a permit every tıme when mınor forest produce or windfallen or dry 
timber ıs removed by a contractor from the places where those articles aie stored 
inside the forest They are also required to pay 5 paise for each permit The 
judgment of Jagadisan, J , ın Writ Petition No. 12 of 1962, referred to earlier, clearly 
gave a direction that the landholder should use his own forms for the necessary 
transport licences, after getting them affixed with the seal of the forest department 
The giving up of this procedure and insisting upon individual permits issued by the 
forest depa: tment cause undue harassment to the contractors under the landholders 
and should be remedied. 


The answer of the department to this claim ın their counter affidavit states that 
when ın compliance with the directions in WP No 12 of 1962 the petitioner pro- 
duced his privately printed permit books before the Forest Officer for affixture of 
seals, the Forest Officer called upon the petitioner to furnish certain particulars 
regarding the locality and the approximate quantity for which Form II permits 
were required by him Thereupon, the petitioner preferred a petition to the 
Collector of South Arcot to direct the District Forest Officer to affix unconditionally 
his seal on the printed Form II books produced by him The Collector declined 
to comply with the request The counter proceeded to allege that there was, 
subsequent to the disposal of W P No. 12 of 1962, an amendment of the Madras 
Timber Transport Rules, which obliged private owners of forests to restrict themselves 
to Form II permits printed and supplied by the Range Officer on payment of 5 paise for 
each Form and duected that no other permits should be used In view of the above 
subsequent developments the forest department were not in a position to comply 
with the directions in WP No 12 of 1962 It was wged that the Timber Trans- 
port Rules imposed reasonable restrictions ın the interest of the public, and the 
petitioner, even though he ıs the owner of the private forest, 1s obliged to comply 
with the rules 


After a careful'consıderatıon of the arguments for and against, ıt appears to me 
that the real conflict between the petitione: on the one hand and the authorities of 
the forest department on the other can be narrowed down to a very limited area and 
1» also capable of a simple way of resolution The petitioner’s real grievance arises 
from the fact that every tıme when there ıs an application by a contractor to remove 
a heap of timber, or forest produce from the depot where the villagers have stocked 
it, the contractor with the assistance of the landholder 1s obliged to seek the local 
Forest Officer and apply for a separate permit Often the Forest Officer will be camp- 
ing ın a distant place and during the time taken to arrange for a meeting with him 
and for answerımg the pomts raised by him, the produce itself would decay or deterio- 
rate and would be of no use to anybody. It was to provide against such a contin- 
gency that, before the amendment of the Timber Transport Rules, the landholder 
used a set of Form II books prepared by him, but to see that there ıs no abuse of 
such forms, the safeguard of getting the seal of the forest department affixed to the 
form books ın advance wasresorted to At the present moment the forest depart- 
ment has gone a step futher and insist upon the landholder using the forms got 
printed by the department itself In such a situation ıt will be proper for the forest 
department to direct the landholder to purchase Form I books from the forest depart- 
ment in advan and use forms from such-books for supply to the contractor The 
books containing the forms can be supplied by the forest department to the land- 
holder on the latter making an indent for the purpose in advance, and the actual 
quantity of the books being calculated on a reasonable estimate of the landholder’s 
requirements based upon the previous years’ figures Learned Counsel for the 
petitioner states that the landholde: will be quite willing to pay for such books 
issued ın advance the charges calculated at the rate of 5 paise for each form ın the 
book If this course 1s adopted, ıt will amount to substantial compliance with the 
revised Timber Transport Rules and at the same time carry out the spirit of the 
directions given by Jagadisan, J., ın WP No 12 of 1962 and also save the land- 
holder as well as his contractor from undue hardship envisaged above. Therefore, 


392 , THE MADRAS LAW JOURNAL REPORTS. 11968 
in regard to this complaint of the petitioner, there will be a dırection that the 
authorities of the forest department should issue permit books ın Form IT ın advance 
to the landholder on the Jatter’s indent, keeping ın mind the other principles men- 
tioned above. 
3 The third point arises from the pleadings in W P. No. 4622 of 1965 
The gravamen of the charge of the petitioner ın this case 1s that while the Collector 
of South Arcot had been granting in prior years sanction for the leasing out of the 
forest produce, suddently and arbitrarily he had refused to approve a lease granted 
by the proprietor for two years from 2grd July, 1965 to petitioners 2 and 3 in this 
writ petition for gatherıng forest produce and for removal of windfallen and dead 
trees from the jagir area It ıs urged by the learned Counsel for the petitioners 
that the section of the Act m the above form interferes with the fundamental rights 
of the petitioner m regard to enjoyment of his property and must be struck down as 
ultra vires under Article 19 (1) of the Constitution. Learned Counsel also submitted 
that when a similar ground about the constitutional validity of section 3 (1) was 
raised before the Andhra Pradesh High Court in the decision cited earlier Balarama 
Chetty v State of Andhra Pradesh’, while the Bench held that section 3 (2) was 
intra vires, they observed that the question of the vires of section 3 (1) did not 
arise for consideration in the circumstances of the particular case. Learned Counsel 
urged that under the definition of ‘ owner’ in section 2 (b) of the Act, a mortgagee, 
lessee or other person having 1:ght to possession and enjoyment of the forest by 
assignment from the original owner would stıll be within the scope of the control 
proposed to be exercised ın view of the Preservation of Forest Act Therefore, a 
“ blanket order ” by the District Collector refusıng to sanction a lease as ın the 
present case, must be considered to be arbitrary and not in furtherance of the pur- 
pose of the Act. One can visualise a case where an owner of a forest proposes to 
parcel out the forest into small bits with the result that each bit 1s less than the 
required minimum area, under the Act to constitute a forest, and by such sale in 
fragments he can defeat the purpose of the Act by making it very difficult to enforce 
>. control] and also management A similar objection may be raised also ın 1espect 
ot ~ortgages of forests ın piecemeal portions But on the other hand it ıs a well- 
known method of forest exploitation recognised even ın the case of Government 
forests for the owner of the forest to lease out the 11ghts to gather produce to contiac- 
tors whether ın respect of the entire area or m respect of parcelled-out areas with 
suitable conditions When the District Collector, as in the present case, refused 
to accord sanction for the leasing out of the right to collect forest produce to a 
contractor without assigning any reasons, it 1s difficult to determine by reading the 
order whether the Collector acted capriciously or within his nghts for proper reasons 
As pointed out by the petitioner there 1s the circumstance that on a prior occasion 
the Collector had granted sanction It appears to me that so far as the prayer ın 
this writ petition 1s concerned, 1t ıs not necessary to strike down section 3(1) (a) of 
the Act itself as ultra nies and unconstitutional For one thing section 3 (1) does 
not contain an absolute prohibition It allows for certain transaction to be sanc- 
tioned with the previous sanction of the Collector This restriction can be viewed 
as reasonable where the provision for the grant of previous sanction 15 enforced 
from the point of view of the public good visualised in the Preamble to the Act, 
namely, preventing indiscriminate destruction of private forest and interference 
with the customary and prescriptive 11ghts But where ın any given case the data 
show that the power under section 3 (1) (a) had been exercised arbitrarily or capri- 
ciously, 1t will be a proper case for striking down the order and for a direction that 
the application for sanction be considered on merits and in the lıght of relevant 
principles. Therefore, so far as this prayer 1s concerned, I shall content myself in f 
this writ petition with striking down the order of the Collector refusing to sanction 
the lease outright without any reasons being given ın support The Collector will 
be directed io restore the application to his file and dispose ıt of on merits and for { 
adequate reasons 
The Writ Petitions are allowed as above No order as to costs 
V.K. —— Petitions allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —MR Justice N KRIsHNAswAmı REDDI 


VR. S RM Ramaswami Chettiar and others .. Petitioners® 
v 
K.J Mahadevan .. Respondent 


Madras General Sales Tax Act (I of 1959), section 41 (1) and (3) and section 57 (1) and 
57 (2)—Production of documents—Applicability of sections 57 (1) and 57 (2)—Protec- 
tion under section 57 (1)-—Whether applies to documents seized 


Evidence Act (I of 1872), section 124 —Privileged documents—Production of—Who can 
claim privilege 
Only those documents which were produced under the provisions of the 
Madras General Sales Tax Act 1959 shall be treated as confidential and shall 
not be disclosed Section 57 (1) will not apply to the documents seized The 
protection given under section 57 (1) will apply to those documents produced 
voluntarily but not to. the documents compulsorily taken or seized under the 
provisions of the Act Section 57 (1) applies only to the documents produced 
under section 41 (1) and not to documents seized under section 41 (3). 


Clause (2) of section 57 applies to only prosecutions either under the Indian 
Penal Code or under the General Sales Tax Act ın respect of any statement, 
return, account, registers, records, documents, evidence, affidavit or deposition 
made or produced ın the course of the proceedings It does not apply to offences 
generally under the Indian Penal Code The offences committed in respect of 
the documents concerned in the proceeding either under the Indian Penal Code 
or under the General Sales Tax Act are alone exempted (On facts held that 
exemption provided under section 57 (2) will not apply ) 


The privilege can be claimed only by the public servant concerned and it 1s 
not open to private parties to claim privilege 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the order of the Fifth Presidency Magistrate of 
the Court of the Presidency Magistrate, Egmore, Madras, dated 18th August, 1967, 
and, made in GG No 3408 of 1967. 


N T Vanamamalat, for Petitioners. 
G Gopalaswami for S G Subramaniam, for Respondent 
The Court made the followmg 


ORDER —This petition has been filed against the order of the Fifth Presidency 
Magistrate, Madras, directing the Deputy Commissioner of Commercial Taxes 
(Intelligence), Chepauk, Madras, to produce certam documents The 1espondent 
Mahadevan filed a private complaint agamst the revision petitioners VR S RM 
Ramaswamı Chettiar and others under section 420, Indian Penal Code The 
respondent filed an application before the Fifth Presidency Magistrate to send 
for the following documents from the office of the Deputy Commissioner of Commer- 
cial Taxes (Intelligence), Chepauk, Madras 


1 Report of the mvestigation undertaken by the Department of Commercial 
‘Taxes on the background given by the complamant on 21st April, 1966 


« 2 A report of the investigation, and 


3 The books of accounts seized by the Department of Commercial Taxes 
in 1954 from the office of M/s Chettiar Films both at Madurai and Trichy and 
from the houses of the partners of M/s Chettiar Films, or the copies of the above 
with reference to the picture “ Aral Yar” 
A dmc ii nlar 

*Grl R C No 10c6 of 1467 and > 
Crl R.P No 993 of 1967 13th November, 1967. 
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The Deputy Commercial Tax Officer concerned raised the objection that the 
documents mentioned above could not be exhibited in Court as they are privileged 
documents in view of section 57 of Madias General Sales Tax Act and section 124 
of the Indian Evidence Act. 


The respondent did not press for the production of the first two documents. 
As regards the documents mentioned ım item (3) of the application, the Fifth 
Presidency Magistrate overruled the objection raised by the Deputy Commercial 
Tax Officer and allowed the documents to be exhibited. Hence this petition 


The learned Counsel appearmg for the petitioners contended that the documents 
mentioned im item (3) of the application were concerned ın proceedings relating 
to the recovery of demand of sales tax and as such they shall be treated as confi- 
dential and shall not be disclosed and relies upon section 57 of the Madras General 
Sales Tax Act, 1959 Section 57 reads as follows — 


“ (1) All particulars contained in any statement made, return furnished or 
accounts, registers, records or documents produced under the provisions of this 
Act or ın any evidence given or affidavit or disposition made, ın the course of any 
proceeding under this Act or m any record of any proceeding relating to the 
recovery of a demand, prepared for the purposes of this Act shall be treated as 
confidential and shall not be disclosed 


(2) Nothing contained ın sub-section (1) shall apply to the disclosure of 
any such particulars—(z) for the purpose of prosecution under the Indian 
Penal Code (Central Act XLV of 1860 ) or under this Act in respect of any 
such statement, return, accounts, registers, records, documents, evidence, 
affidavit or deposition ;. ......” 


It 1s contended by the respondent that section 57 (1) will not apply to this 
case by virtue of clause (2) as the prosecution was under the Indian Penal Code. 
This contention 1s not correct Clause (2) of section 57 applies to only prosecution 
either under the Indian Penal Code or under the General Sales Tax Act ın respect 
of any statement, return, accounts, registers, records, documents, evidence, affidavit 
or deposition made or produced ın the course of the proceedings It does not apply 
to offences generally under the Indian Penal Code The offence committed in 
respect of the documents concerned ın the proceedings either under the Indian 
Penal Code or under the General Sales Tax (heremafter called the Act) are alone 
exempted As the present prosecution 1s under section 420, Indian Penal Code, 
the exemption provided under clause (2) of section 57 will not apply. 


But it 1s clear fiom the provisions of section 57, clause (1) that only those docu- 
ments which were produced under the provisions of the Act shall be treated as 
confidential and shall not be disclosed In my opmuon, section 57 (1) of the Act 
will not apply to the documents serzed The protection given under section 57 (1) 
of the Act will apply to those documents produced voluntarily but not to the docu- 
ments compulsorily taken or seized under the provisions of the Act Section 41 
of the Act makes a distinction between production and seizure Section 41 (1) 
empowers the officer concerned to requirea dealerto produce before him the 
accounts, documents etc Under clause (3) of the same section, if any cfficer 
empowered has reascn to suspect that any dealer 1s attemptmg to evade the payment 
of any tax, he may seize documents, accounts, etc of the dealer As zlready noted, 
section 57 (2) of the Act applies only to the documents produced under section 41 (1) 
and not to the documents seized under section 41 (3) The documents mentioned 
ın item (3) of the application are the documents said to have been seized by the 
officers I am, therefore, of the view that section 57 (1) will not apply to these 
documents The learned Counsel further contended that they are puvileged 
documents under section 124 of the Evidence Act It 1s not open to the petitioners 
who are private parties to claim privilege. The privilege can be claimed only by 
the public servant concerned 

The Revision Petition 1s dismissed 

SVJ ; —— Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
(Special Original Jurisdiction ) 
PRESENT :—MR. Justice P RAMAKRISHNAN 


Messrs. Pharm Products Lımıted, Thanjavur and others . Petitioners* 
v. 
The District Revenue Officer, Thanjavur, and others .. Respondents. 


Medicinal and Toilet Preparations (Excise Duties) Act (XVI of 1955) and Amendment 
Act (XIX of 1961), sections 2 (a) and 3—Schedule—Items 1 and 2—Rules 9, 11 and 
12 and 60 (3)—Scope of—Preparations containing alcohol—Meaning of—Levy of 
excise duty on ad valorem. basis—If discriminatory and if amounts to double taxation— 
Time-limit for levy of tax prescribed under rules g and 11—If applicable to cases where 
the manufacturer fails to comply with the terms of the Act and rules and escapes duty due 
to his fault 


The levy of an ad valorem duty on medicinal preparations contaııng alcohol 
as set out in the Schedule to the Medicmal and Toilet Preparations Excise Duties 
Act, 1955, as amended by Act XIX of 1961, 1s not discriminatory, either generally 
or as to the different rates of duty on the several items set out ın the Schedule. 
The levy of an ad valorem duty on preparations contaming alcohol, which does 
not satisfy the potabılıty test, 1s based on a valid principle and the classification 
adopted thereunder 1s not capricious 


(Object sought to be achieved by the levy explained—need for a deterrent 
check on preparations contamıng alcohol capable of misuse ın the background 
of Dry Law enforcement explained ) 


The levy of such a duty does not amount to double taxation either. The fact 
that a tax on the alcoholic content of the tinctures or spirits was paid by the manu- 
facturers of those tmctures has nothmg to do with the manufacturers of the 
medicinal and toilet preparations who are sought to be taxed under the Act. 


The duty leviable ynder the Art ıs on pvopaiala a non huag alovhul Whe 
dot Ünal alubul weit İnt solution in the preparations and was not directly 
added in them will not make any difference to the resultant position about the 
presence of alcohol in the product The goods of the description set out in the 
Schedule to Act will be lable for duty irrespective of the fact whether the alcohol 
was used directly or indirectly in the form of tinctures or spirits 


(Scheme of the Act and ıts licensing provisions for manufacture “ın bond?” 
or ‘outside bond’ explained ) a 


The rule of limitation and the procedure for payment of or recovery of duty 
lad down in rules 6, 9 and ıı of the Rules framed under the Act will apply 
only to cases of manufacturers who take out a licence under the licensing provisions 
of the Act and the resultant goods are assessed to duty ın the normal course with 
all the safeguards laid down ın the Rules 


Where a manufacturer fails to comply with the provisions of the Act and indulges 
in manufacture of dutiable goods he cannot take advantage of his own default 
and escape the liability to pay the duty Where goods which attract duty under 
the Act are manufactured and sold without paying the duty and the factum of 
such manufacture 1s discovered later by the authorities there 1s no period of lımı- 
tation for the levy of the duty. To such cases the residuary provision ın rule 12 
will apply and under that rule there 1s no specific period of limitation A manu- 
facturer who clamns the benefit of the presumption under rule 60 (3) of the Rules 
relating to ‘ restricted preparations ’ 1s entitled to be heard before he ıs sought to 
be taxed and he should be given an opportunity to make his representations 
against the proposed levy 








*W P Nos 1030, 1092 to 1098 1139, 
1155 and 1156 of 1964 24th January, 1967. 
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(Undue hardship in cases where the goods have been sold already and the 
duty payable has not been collected by the manufacturer and the goods are sought 
to be taxed retrospectively are to be relieved only by departmental authorities 
in proper cases ) 

Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith the High Court 
will be pleased to issue a writ of certiorari calling for the records ın R G No 22537/ 
64N 2, on the file of the District Revenue Officer, Thanjavur, and quash its order 


dated grd June, 1964, etc. 
T Ghengalvaroyan, K. Rajah Iyer and K. Narayanaswami Mudaliar, for Petitioners. 


The Government Pleader, for Respondents. 


The Court made the followıng 


ORDER —These petitions were heard together because common questions of 
fact and of law arıse ın them for consideration They are filed by certain manu- 
facturers of patent or proprietary medicines under Article 226 of the Constitution 
for writs ın the nature of mandamus or certiorari, as the case may be In all these 
cases the respondents who are the Board of Revenue, Authorities of the Commercial 
Tax Department and the District Revenue Officer charged with the administration 
of the Medicinal and Toilet Preparations Excise Duties Act, 1955 (Central Act XVI 
of 1955) heremafter called the Act, as amended ın 1961 have, after calling for returns 
of their manufacture of patent and proprietary medicines since Ist June, 1961, 
when an amendment to the aforesaid Act was brought about under Act XIX of 
1961, issued demands against the petitioners for payment of excise duty calculated 
ad valorem at 10 per cent of the value on the patent or proprietary medicines manu- 
factured by them subsequent to 1st June, 1961. 

The first contention of the petitioners m these cases, for challenging the correct- 
ness and validity of the above demand, was that under the Schedule to Act XVI of 
1955, ın item 1, under which the proposed levy of excise duty had been made, only 
‘preparations containing alcohol are liable to excise duty; but ın the case of the 
preparations manufactured by the petitioners, except a single item called “ Selvine” 
(manufactured by the petitioner ın W P. No. 1139 of 1964) alcohol ın its free state 
had not been used; but they had used “ spırıts, chloroform” or other tinctures 
containing alcohol in small quantities only as preservatives In such circumstances, 
bearing in mind the definition of alcohol given ın section 2 (a) of the Act and also 
the general scope of the Act and the Rules the petitioners contend that it ıs legal 
to consider that their preparations contam alcohol, and therefore liable to pay 
excise duty 7 

In addition to this main plea which turns on the proper ınterpretatıon to be 
given to the use of the term “ contaming' alcohol”, ın the Schedule to the Act, 
the petitioners have also raised pleas that the levy ın question 1s illegal because (1) 
it involves a double taxation on their products, (2) the levy 1s discriminatory, (3) 
the levy 1s barred by tıme and finally (4) that ın any event, assuming that all the 
above mentioned points are decided against them, bearıng m mind the presumption 
of law enunciated in rule 60 (3) of the Rules framed under the Act, the appropriate 
item of the Schedule under which they should have been assessed to excise duty will 
be item 2 and not item 1 In their counter affidavit, the Department traversed 
all these pomts and raised pleas contra. I shall refer to them at the appropriate 
stagé ın the course of this judgment 


I will take up first for consideration the first plea mentioned above, that the 
preparations under consideretion do not contain alcohol as defined in the Act. 
‘The definition of alcohol in section 2 (a) of the Act runs: f 

“ Alcohol means ethyl alcohol of any strength and purıty havıng the chemical 

composition of C-2 H-5 OH” 

It 1s admitted by the petitioners that m most of the products manufactured 
by them, they have used either spits, chloroform, or tinctures of other substances, 
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only as preservatives. It was also admitted by them that on the labels affixed to 
their preparations, they have given in the formula used for the manufacture, the 
exact alcoholic content by volume. The words “ spirits” and “ tinctures” have 
recognised meanings ın the pharmacopoeias Taking for example Bentley’s Text 
Book on Pharmaceutics, “ spırıts ” are defined as solutions of volatile substances 
in alcohol, and as such furnishing relatively stable solutions for distilling purposes, 
The British Pharmacopoeia Codex describes tinctures as alcoholic liquids contain- 
ing in comparative dilute solution the active principle of vegetable drugs Both 
these definitions of the terms ‘ tinctures’ and ‘ spirits’ would show that they com- 
prise necessarily solutions of other substances in alcohol The products manu- 
factured by the petitioners are prepared adding spirits or tinctures to other drugs 
so as to form a mixture in the form of a solution Therefore, alcohol which has 
functioned as a solvent ın the tinctures and spirits, has gone into state of further 
solution in the medicines prepared by the petitioners In other words, alcohol, 
though it might not have been directly added, is present in the medicines in a state 
of solution It has not undergone a chemical change into some other substance, 
It is present in a liquid form and the medicines thus prepared will reveal all the 
properties of alcohol, whether of smell or taste or capacity to vapourise, dependent 
of course, upon the quantity present A solution of sugar in water retains the pro- 
perties of sugar including taste, a solution of salt ın water retains the properties of 
salt including taste, and a solution contaming coloured substance or substances 
having smell, retains the colour and smell, the going of a substance into the solution 
will still make it an ingredient present ın the solution ımportıng all its characteris- 
tics to the solution ‘Therefore the fact that alcohol went into solution in these 
preparations as tinctures or spirits and was not directly added will not make any 
difference to the resultant position about the presence of alcohol as alcohol ın the 
product In fact the position of alcohol in relation to the pharmaceutical products 
of the petitioners, as an ingredient ın a state of solution 1s an a fortiori case, in, the 
light of the decision of the Supreme Court in Tungabhadra Industries Ltd. v Com- 
mercial Tax Officer), where the Supreme Court held that Vanaspathı manufactured 
out of groundnut oil 1s still groundnut o11 notwithstanding that ın the manufacture 
of Vanaspathi, a chemical change has intervened by effecting an inter-molecular 
change ın the composition of the oul, by the absorption of hydrogen atoms. I am, 
therefore, of the opmion that the medicines in this case are preparations which 
contain alcohol. : 

Before dealing with the other contentions of the petitioners I will briefly refer 
to the charging section which is section 3 of the Act, and it reads thus : 


“ Duties of excise to be levied and collected on certain goods— 


(1) There shall be levied duties of excise, at the rates specified in the Schedule 
on all dutiable goods manufactured in India 
(2) The duties aforesaid shall be leviable— 
, (a) where the dutiable goods are manufactured in bond, in the State in 
which such goods are released from a bonded warehouse for home consump- 
tion, whether such State is the State of manufacture or not; 


_  (b) where the dutiable goods are not manufactured in bond, ın the State 
in which such goods are manufactured 

(3) Subject to the other provisions contained in the Act, the duties aforesaid 
shall be collected in such manner as may be prescribed ” 

Explanation —Dutiable goods are said to be manufactured ın)bond within 
the meaning of this section if they are allowed to be manufactured without pay- 
ment of any duty of excise leviable under any law for the tıme being in force in 
respect of alcohol, opium, Indian hemp or other narcotic drug or narcotic which 
is to be used as an ingredient ın the manufacture of such goods.” 
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The actual levy 1s made in accordance with the Schedule The Schedule 
prior to the amendment ın 1961 read thus 


NN  ———- 


* Item Rate of 
No. Description of dutiable goods. duty 
(1) (2) (3) 


ea nan 


rı Medicmal and tolet preparations, contamıng Rupees seventeen and 
alcohol, which are prepared by distillation or to annas eight per gallon 
which alcohol has been added, and which are of the strength of 
capable of being consumed as ordinary London proof spirit. 
alcoholic beverages 


2 Medicinal and toilet preparations not otherwise 
specified containing alcohol 


(i) Ayurvedic preparations contaming self Nil. 
generated alcohol which are not cap- 
able of being consumed as ordinary 
alcoholic beverages 


(ii) Ayurvedic preparations contamıng self- Rupees three per gallon. 
generated alcoholic, which are capable 
of being consumed as ordinary alcoholic 


beverages 
(83) All others Rupees five per gallon 
of the strength of 
N London proof spırıt. 
3 Medicinal and toilet preparations, not contam- Nil. 


ing alcohol, but containing opium, Indian 
hemp, or other narcotic drug or narcotic 


—— he OO O—>w>S>See Oe err—_kcw— 


After the amendment ın 1961 the Schedule was recast thus 
/ 





Item Rate of 
No. Description of dutiable goods. duty 
(1) (2) (3) 





Medicinal preparations 
1 Medicinal preparations, bemg patent or pro- Ten per cent. ad valorem. 
prietary mediıcınes, containing alcohol and 
which are not capable of being consumed 
as ordinary alcoholic beverages. 


2 Medicinal preparations, containing alcohol, Rupees three and eighty- 
which are prepared by distillation or to five naye pase per 
which alcohol has been added, and which are o litre of the strength of 
capable of bemg consumed as ordinary London proof spirit 
alcoholic beverages 

Medicinal preparations, not otherwise specified 
containing alcohol— 
(1) Ayurvedic preparations containing self- Nil. 
generated alcohol which are not cap- 
able of bemg consumed as ordinary 
alcoholic beverages 


i ————————————— —<— 
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Learned Counsel Sri K Raja Iyer, Sr: Chengalvaroyan and Sri Narayanaswam 
Mudalıar, appearmg for the petitioners, referred to the provisions of the Act and 
the Rules and in particular, to section 3 (2) (a) and (4) extracted above, (which 
provide for manufacture ın bond or manufacture outside bond), rule 20 and the 
licence ın Form L-2 for supporting the argument that the words ‘containing alcohol” 
in item 1 of the Schedule as amended in 1961, must necessarily refer to the direct 
use of free alcohol, and not alcohol used indirectly in the form of tinctures or spirits. 
Their argument 1s that the provision of the manufacture in bond and manufacture 
outside bond, must ımply the direct use of alcohol as a dutiable preparation, but 
when ıt 1s used as a tincture or spirits, there 1s no question of paying duty on the 
tincture as such, or spirits as such and therefore the charging section will not apply. 
Rule 20 states that manufacture of medicinal and toilet preparations contaınıng 
alcohol shall be permitted ın bond without payment of duty as well as outside bond; 
ın the case of manufacture ın bond alcohol on which duty has not been paid shall 
be used under excise supervision and in the case of manufacture outside bond, 
only alcohol on which duty has already been paid shall be used Clause (3) in 
Form L-2 licence provided a condition lımıtıng the quantity of spirit ın the licensee’s 
possession upto a certain quantity. According to the learned Counsel, these 
provisions also would show that the Act contemplated the use of alcohol directly 
in the course of manufacture for purposes of bringing the medicinal preparations 
within the scope of its levy, but ıt was not mtended to levy excise duty on prepara- 
tions in whose manufacture alcohol did not directly enter ın its pure form but only 
as tinctures or spirits Reference was also made im this connection to the Preamble 
to the Act which states that 1t was intended to provide for the levy and collection 
of excise on medicmal and toilet preparations contaming alcohol, oprum etc It 
1s urged that under the broad scheme of the Act thus expressed in the provision of 
the Act, the Rules thereunder as well asin the Preamble, the Act was intended to 
tax only preparations ın whose manufacture alcohol directly was used, and not 
alcohol contaıned ın tinctures or in spirits. 


I am unable to accept this line of reasoning Section 3 (2) (b) of the Act; 
dealing with manufacture outside bond, 1s sufficiently general, to include the pre- 
parations in the present cases The provision contained for manufacture outside 
bond ın rule 20 and also ın clause (3) of L-2 licence are not exhaustive. Tney deal 
with safeguards where spirit as such 1s used, but they are not authority for the con- 
clusion that a preparation contaınıng alcohol comes into existence, only if alcohol 
in its free condition had been used but not as tincture or spirits The aforesaid 
rules are mtended to safeguard the case of manufacture outside bond where alcohol 
in unmixed form ıs used But they will have no application where alcohol in tinctures 
or spirits 1s used ın a preparation, the preparation will come within the category of 
preparations contalnıng alcohol for the levy of excise duty on which the Act as 
well as the Schedule thereunder have made provision. 


I will take up next the argument advanced by the learned Counsel for the 
„petitioners under the heading ‘double taxation’ The argument of the learned 
Counsel 15 that tınctures have already suffered excise duty on their alcoholic 
component, and levy of excise duty on the medicines again will involve double 
taxation It appears to me that this ıs not a very clinching argument The scope 
of the Act 1s obviously to pass on the duty to the customers Further, the tax on the 
alcoholic content of the tinctures or spirits was paid by the manufacturers of these 
tmctures or spirits and not by the petitioners Therefore there 1s no question of 
double taxation so far as the petitioners are concerned Agam, if ım a given case 
the manufacturer used alcohol for manufacture on which he has paid duty, he can 
claim a rebate on such duty under section 4 of the Act I am of opinion that the 
attack made on the levy from the point of view of double taxation has no substance 


I will take up next the attack made against the levy on the ground of dıscrı 
mination Sri K Raya Iyer appearing for the petitioners has made a careful 
analysis of 1tems 1 and 2 in the Schedule which I have already extracted above. 
He draws my attention to the point that the essential distinction between the two 
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items 1s what may be called for brevity “ potabılıty as beverage ”, the formula 
used. for this purpose ın the Schedule 1s “ capable of beng consumed as ordinary 
alcoholic beverage? According to the learned Counsel’s submission, this ground 
of distinction has been relied on to make certzm preparations, which are not 
potable as beverages and falling under Item 1, lable to 10 per cent ad valorem 
duty, and other preparations which are potable as beverages are lable to excise 
duty according to the alcoholic content calculated at Rs 3 85 per litre Learned 
Counsel also lays stress on the fact that m the Schedule to the old Act before the 
amendment there was no provision for such a duty levied ad valorem but only upon 
the alcoholic content by volume and this would be more ın consonance with the 
purpose of the Act, namely, levy of excise duty on preparations containing alcohol. 
Learned Counsel also urges that the distinction on the basis of potability for levying 
ad valorem duty, 1s a distinction based on caprice without any reasonable basis to 
the object of the legislation He referred to the following observation found at 
page 596 of Willis Constitutional Law. 


“ Another classification for taxation frequently used 1s one according to objects 
The Legislature has a wide discretion in this respect It may levy a tax on all 
houses, excluding barns, and on all horses, excluding sheep and cows However, 
any such classification must have some basis other than mere caprice A tax 
on white horses would be an illustration of a classification without basıs ” 


He also referred to the amendment of the Schedule 1n1963 and a further amendment 
in 1964 whereby unzformity as against item 1 and item 2, 10 per cent ad valorem 
or the rate based upon alcoholic content of the preparation whichever 1s higher, 
had been introduced By these amendments, ıt was urged, both items 1 and 2 were 
brought into a state of unformity but ın the amendment of 1961 which governs 
the present case, that uniformity had not been attamed, and there was dıscrimma- 
tion in the method adopted for levying duty between items 1 and 2 


As against this argument, the learned Government Pleader submits that 
under item 14 (E) of the Schedule to the Central Excise Act, there was already a 
provision for levying 10 per cent ad vàlorem excise duty on patent or proprietary 
medicines not containing alcohol, opum etc At the same time when the Medicinal 
and Toilet Preparations Act (XVI of 1955) was passed with the old Schedule which 
contained the “ potabılıty ” test as well as a levy of duty based upon alcoholic 
content, several medicinal preparations which contained alcohol in small quantities 
which dıd not satisfy the “ potabılıty ” test, and which were ın all respects sımılar 
to patent or proprietary medicines falling under item 14 (E) of the Schedule to the 
Central Excise Act, were escaping levy of excise duty, and gaming an unfair advan- 
tage by reason of this lacuna ın the legislation It was to get over this anomaly, 
that the amendment made ın 1961 to Act XVI of 1955 mtroduced item 1 classifi- 
cation in the Schedule, ımposıng 10 per cent. ad valorem duty on preparations 
which contained alcohol as an mgredient but without the medicine bemg suitable 
for being used as an alcoholic beverage Thisargument appears to me to be a vahd 
one for explaming the circumstances which led to the imposition of 10 per cent. 
ad valorem duty on preparations containing alcohol and which did not satisfy the 
“ potability ” test. 


This apart, the “ potability ” test constituting a distmction between items I 
and 2, on a careful analysis, does not appear to be a capricious or absurd test hike 
the distinction between a white horse and black horse, for the purpose of taxation 
to quote Wills On the imtroduction of the Prohibition Acts in various States, 
it became apparent that many preparations under the name of medicinal prepara- 
tions were being put on the market but which were medicines only in a nominal 
sense, they were being bought up and consumed ın large quantities by addicts to 
alcohol, valuaing them exclusively for their alcoholic content Customers of this 
kind will not care to buy medicines which contain only a trace of alcohol used as a 
preservative because such preparations would not readily help them to achieve 
therr object of getting inebriated It was therefore considered to bea proper 
method to levy excise duty on preparations which contain alcohol and which are 
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potable ın the sense of their being fitted for consumption as ordinary alcoholic 
beverages on a rate calculated upon the volumetric content of alcohol This 
appears to be a perfectly rational basis for drawing a distinction between 1tem 1 and 
item 2 of the Schedule based upon their suitability or non-suitability for bemg used 
as ordinary alcoholic beverages. In item 1, stress 1s laid not so much on the value 
of alcoholic content as on the value of the medicines that go mto their preparation. 
In item 2, the value of the medicines that go into the preparation may be little, 
when compared with the value of the higher alcoholic content that went into the 
preparation, and that has necessitated the levy on 1tem 2 on the basis of the alcoholic 
content From this point of view there appears to be a valid basis of distinction 
between items 1 and 2 Again, when by the amendments in 1963 and 1964 ad 
valorem duty as an alternative to the duty based on the value of the alcoholic content 
was used for taxing both items 1 and 2 preparations, apparently a certain uniformity 
was introduced where such uniformity did not exist before, but still the provision 
even after such amendment, for the levy of the higher duty out of two alternative 
rates might have helped to lay stress in the case of 1tem 2, on alcoholic content, and 
in the case of item 1 on the value of the medicines Further, ıt 1s not possible to 
say by merely looking at the Schedule, thatutem 1 will operate more oppressively 
than item 2. It may happen that a particular manufacturer may be able to sell 
large quantities of preparations which are being put into the market not so much for 
their medicinal content as for their alcoholic content, and seeing that the rate for 
item 2 1s quite high, namely, Rs 3 85 per litre of alcohol, the actual duty in such 
cases may work out to more than 10 per cent ad valorem if calculated on the value 
of the medicinal consent alone Iam, therefore, of the opınıon that the argument 
based on discrimination 1s without substance 


I will next deal with the argument on the question of limitation The rele- 
vant rules ın this connection are rules 6, 9, 11 and 12 of the Rules framed under the 
Act, which read thus 


“6 Recovery of duty —Every person who manufactures any dutiable goods, or 
who stores such goods in a warehouse, shall pay the duty or duties leviable on 
such goods under the Act, at such time and place and to such person as may be 
designated ın, or under the authority of these Rules, whether the payment of such 
duty or duties 1s secured by bond or otherwise 


9. Time and manner of payment of duty —(1) No dutiable goods shall be remo- 
ved from any place where they are manufactured or any premises appurtenant 
thereto, which may be specified by the Excise CGommussioner in this behalf, 
whether for consumption, export or manufacture of any other commodity in 
or outside such place, until the excise duty leviable thereon has been paid at 
such place and ın such manner as is prescribed ın these Rules or as the Excise 
Commussioner may require 


Provided that such goods may be deposited without payment of duty in a 
warehouse or may be exported out of India under bond as provided ın rule 97: 


Provided further that the Excise Gommussioner may, if he thinks fit, instead 
of requirmg payment of duty ın respect of each separate consignment of goods 
removed from the place or premuses specified in this behalf or from a warehouse 
keep with any person dealing in such goods an account-current of the duties 
payable thereon and such account shall be settled at intervals not exceeding three 
months, and the account-holder shall periodically deposit a sum therein sufficient 
in the opınıon of the Excise Commissioner to cove: the duty on the goods intended 
to be removed from the place of manufacture or storage 


(2) If any dutiable goods are, ın contravention of sub-rule (1) deposited in, 
or removed from, any place specified therein the manufacturer thereof shall pay 
the duty leviable on such goods upon written demand made by the proper officer, 
whether such demand ıs delivered personally to him or 1s left at the manufactory 
or his dwelling house, and he shall also be lable to a penalty to be determined 
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by the Excise Commıssıoner which may extend to two thousand rupees, and such 
goods shall also be liable to confiscation. 


11. Recovery of duties or charges short-levied or erroneously refunded —When duties 
or charges have been short-levied through madvertence, error, collusion or mıs- 
constiuction on the part of an Excise Officer, or through mıs-statement as to the 
quantity or description of such goods on the part of the owner, or when any such 
duty or charge, after having been levied, has been, owing to any such cause, 
erroneously refunded the person chargeable with the duty or charge, so short- 
levied, or to whom such refund has been erroneously made, shall pay the deficiency 
or repay the amount paid to him ın excess, as the case may be, on written demand 
by the proper officer being made within sıx months from the date on which the 
duty or charge was paid or adjusted ın the owner’s account-current, 1f any, or 
from the date of making the refund. 


12. Residuary powers for recovery of sums due to Government —Where these Rules 
do not make any specific provision for the collection of any duty, or of any defici- 
ency in duty if the duty has for any reason been short-levied, or of any other sum 
of any kind payable to the collecting Government under the Actor these Rules, 
such duty, deficiency in duty or sum shall, on written demand made by the pro- 
per officer, be paid to such person and at such time, and place, as the proper 
officer may specify .” 


These rules have to be read also with the Rules for the manufacture of preparations 
outside bond, contained in Section B of the Rules, namely, rules 46 to 58, as 
well as section 6 (1) of the Act and the licence m Form L-2 Under section 6 (1) 
of the Act, no person shall engage ın the production or manufacture of any dutiable 
goods or of any specified component parts or ingredients of such goods except 
under the authority and ın accordance with the terms and conditions of a licence 
granted under the Act _ Section 6 (2) says that every licence under sub-section (1) 
shall be granted for such area and for such period, subject to such restrictions and 
conditions, and in such form and contamıng such particulars as may be 
prescribed The licence ın Form L-2 requires the manufacturer to describe 
the premises where the goods are to be manufactured Rules 46 to 58 in 
Section B provide for the conditions ahd safeguards under which the manu- 
facture takes place outside bond It ıs against the background of the 
requirements of rules 46 to 58 that one has got to view the provision in 
rule g, extracted above, that duty under the Act has to be ordinarily paid at the 
tıme of their removal from the place where they are manufactured or other premises 
as may be specified by the Excise Commissioner, for consumption, export etc. 
Rule g (2) provides for levy of duty where there 1s removal of the goods, ın contra- 
vention of rule g (1), from the place.where they are deposited, with a penalty for 
such illegal removal In the present case, the petitioners, though they had manu- 
factured dutiable goods containing alcohol as found above, never cared to take a 
licence as required under section 6 (1) of the Act, with the consequence that all 
the restrictions and safeguards regarding manufacture of the products contamed in 
rules 46 to 58 had been avoided by them ın this case There was, therefore, no 
scope for levy of the duty either as provided under rule g or under rule g (2) Rule 
11 which I have extracted above, deals with a lımıted set of contingencies as men- 
tioned therein The first contingency 1s where there has been a short-levy because 
of inadvertence, error, collusion or m:isconstruction on the part of the Excise Officer; 
the second contingency arises where there 1s a mıs-statement on the part of the 
owner as to the quantity or description of such goods There 1s a third contingency 
under rule 11, of erroneous refund, but we are not concerned with this Obviously 
in the present case there ıs no question of short-levy due to any of the acts or 
omissions attributed to the Excise Officer under the first contingency, nor 1s there a 
question of short-levy due to mıs-statement as to the quantity or description by the 
owner under the second contingency What has happened, ın fact, ıs a 
failure on the part of the manufacturer to pay duty due to hus default in complying 
with the requirement of the Act after obtaming a licence under section 6 (1) and 
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after ensuring the manufacture of the goods within the safeguards contained ın rules 
46 to 58, with the result that the manufactured goods have not been assessed to 
duty as they should have been ın the normal manner under rule 9 of the Rules 
In my opinion, it 1s rule 12 which one will have to look to, for finding the appro- 
priate provision for levy of duty ın this case Rule 12, which I have also extracted 
above, deals with cases where the Rules do not make any specific provision for the 
collection of any duty or of any other sum of any kind payable to the collecting 
Government under the Act The rules other than rule 12 do not contain any specific 
provision for a case where the manufacturer, due to his own default, fails to take 
a licence and fails to ensure the proper safeguards for the manufacture under rules 
46 to 58 Had he done so, 1t would have ensured the levy of duty at the proper 
tıme and proper place But that does not mean that the goods which are dutiable 
under the Act should escape from duty due to the default of the manufacturer 
It ıs for such cases that rule 12 provides the appropriate power for levy, ıt beg in 
the nature of a residuary power, as the heading itself states For the application 
of rule 12, there 1s no period of limitation A lımıtatıon of six months ıs provided 
only for rule 11, and I have already referred to the reasons which make me hold 
that ıs not a case where the question relates to the recovery of a duty or charge short- 
levied or erroneously refunded. 


Learned Counsel for the petitioners referred to M/s Chhotabhai v Union of India), 
Mewar Textile Mills v Union of India®, and the decision Srımıvasan, J, in A Peria 
Nachimuthu Goundar v Assistant Collector of Central Excise, Coimbatore? Each one of 
these cases deals with a particular situation where 1t was not possible to levy the 
appropriate duty on certain goods in the manner provided by the earlier provisions 
in the Rules, lıke rules 9, 11 and so on, andit was held that a levy under rule 12 
(or rule 10-A which 1s the corresponding provision under the Central Excise Act) 
could be levied Thus in the Supreme Court decision in M/s Chhotabhai v. Union of 
India}, an additional duty was leviable under a later enactment which was directed 
sto have retrospective effect and therefore the levy could not be made under rule 9 
or the other provisions of the Rules and the residuary provision under rule 10-A 
under the Cential Excise Act was held to be applicable Before Srınıvasan, J, 
in A Peria Nachimuthu Gounde v Assistant Collector of Central Excise, Coimbatore’, ıt 
was discovered as a result of a subsequent finding arrived at by the department, 
that the two mulls, though they were nommally in the names of different persons, 
really belonged to a single manufacturer and this required a further payment of 
excise duty for which a demand was made under the residual provision ın rule 10-A 
of the Central Excise Act The learned Judge held that rule 10-A would cover 
such a case In Mewar Textile Mills v Union of India®, by reason of the retrospective 
operation of an Act, additional duty was found payable in respect of goods which 
had been already cleared without payment of duty in the ordinary way at the time 
of clearance, ıt was held that the residual provision ın rule 10-A would apply. 
Learned Counsel for the petitioners argued that these decisions would show that 
the proper situation to apply the residual provision, will be where a subsequent 
amendment of the laws ın force made ıt necessary to collect an extra duty which 
was not collectable under the law in force at the time of the actual removal of the 
goods, and therefore, the residual provision cannot apply to a case like the present 
where liability to pay a duty under a later enactment 1s not relied upon, but only 
a failure on the part of the department to collect the legitimate duty from the manu- 
facturers at the tıme when the goods were removed from the place of manufacture 
the law in force having continued to be the same at all material trmes I am of 
opınıon that the decisions do not provide an exhaustive list of all the cases or sıtua- 
tions where the residual provision can be applied They should be considered 
only as illustrative of certain situations What we have in this case 1s a situation, 
where owing to the default of the manufacturer, he failed to take a hence and 
failed to pay the duty at the appropriate tıme and place Later on, the department 
SS aa: 
Ir AIR 1962 SC 1006 3 W.P Nes 125 and 126 of 1961. 
2 AIR 1955 Raj 114. 7 
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found out the omission on the part of the manufacturer to comply with the Rules 
“ and called upon him to pay the regwred duty It appears to me that such a 
demand will fall under the residuary power ın rule 12, and therefore the provision 
about limitation contained in rule g will not apply. 


I will now consider a final argument of the petitioner’s learned Counsel which 
appears to have a great deal of substance, and which 1s based upon the presumption 
in rule 60 (3) of the Rules as amended on 18th June, 1960 : 


“60. Maintenance of restricted list of preparations —(1) A list of medical and 
toilet preparations which are considered as capable of beng misused as ordinary 
alcoholic beverages, hereinafter referred to as restricted preparations, 1s given ın 
the Schedule All other medicinal preparations bemg manufactured from a date 
prior to Ist April, 1957 shall be considered to be not capable of being misused 
as eal alcoholic beverages (hereafter referred to as unrestricted prepa- 
rations). 


(2) If, however, a preparation falling ın the unrestricted category 1s found 
to be widely used as ordinary alcoholic beverage, the Central Government may 
on the request of a State Government or suo motu refer the matter to the Standing, 
Committee referred to in rule 68 The Central Government shall declare the 
preparation as a restricted preparation, 1f so advised by the said Committee and 
thereupon include the said preparation in the Schedule 


(3) Medicinal preparations other than official allopathic preparations and 
toilet preparations which are manufactured in India for the first tıme on and 
subsequent to rst April, 1957 shall be presumed to be restricted preparations 
unless declared to the contrary by the Central Government on the advice 
of the Standmg Committee Any manufacturer intending to produce a new 
alcoholic preparation other than an official allopathic preparation, shall submit 
two samples of such preparation with the recipe to the State Government The 
State Government shall forward such request with recipe to the Central Govern- 
ment for a decision The Central Government shall refer the matter to the ' 
Standing Commıttee and in accordance with the advice tendered by ıt declare 
the category ın which the preparation should be placed. The decision of the 
Central Government shall be cammunıcated to all State Governments. In 
case the preparation 1s declared to be a restricted preparation 1t shall be included 
in the Schedule 

The advice of the Standing Committee shall be communicated within a reason- 
able tıme and ın no case later than six months from the date of submissoin of 
sample to the Committee.” 


A majority of the preparations ın the present cases were manufactured after Ist 
April, 1957 In their cases, a presumption will arise under rule 60 (3) that they 
are restricted preparations Rule 2 (xix) defines “restricted preparation”? as. 


“restricted preparation’ means every medicinal and toilet preparation 


specified in the Schedule and includes every preparation declared by the Central 
Government as restricted preparation under these Rules ” 


This definition read with rule 60 (1) would show that a restricted preparation 1s 
one which the Government have considered after adopting the prescribed procedure 
and after taking the advice of the Standing Committee, to be capable of bemg misused 
as ordinary alcoholic beverages In the present case also the petitioners want to 
rely on the presumption contained in rule 60 (3) that since their preparations have 
not been declared to be unrestricted by the Central Government on the advice of 
the Standing Committee, such of ther preparations manufactured after Ist April, 
1957 shall be presumed to be restricted and therefore capable of bemg misused as 
ordinary alcoholic beverages It 1s urged by them that they could take advantage 
of this presumption, and claim that such preparations fall under item 2 of the 
Schedule already mentioned, for the purpose of being assessed to excise duty on 
the basis of the alcoholic content o They also referred to an opimion given by 
a former Member of the Board of Revenue, Sri S K Ghettur, which 2s marked as 
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Exhibit B in W P. No 1139 of 1964, and also a reply given by another former 
Member of the Board of Revenue, Srı A Ramakrishnan ın answer to a memo- 
randum from the Honorary Secretary, Pharmaceutical, Chemical and Allied 
Manufacturers Association, on 6th October, 1964 These communications indi- 
cate that im the view of these authorities of the Revenue Department 
where particular manufacturers do not obtaın a declaration to the contrary by the 
Central Government in respect of preparations manufactured after Ist April, 1957, 
there shall be a presumption about their being restricted, and with the consequent 
habılıty to pay excise duty under ıtem2 Asagainst this, the learned Government 
Pleader contends that what the aforesaid rule 60 (3) lays down 1s only a presump- 
tion, that such presumption can be rebutted by contra evidence, and thatif the peti- 
tioners want to take advantage of the presumption thus claimed, the department 
also should be given an opportunity to afford contra evidence to rebut the presump- 
tion and also to establish that the preparations in question are not really capable 
of being consumed as ordinary alcoholic beverages But no decision can be given 
by this Court on these rival contentions while dealing with the matter in a proceed- 
ıng for the issue of a writ under Article 226 of the Constitution, because such decr- 
sıon requires an anlysis of data and also taking evidence, if necessary These neces- 
sary steps before a decision can be arrived at should necessarily be delegated to the 
authorities who are charged with the duty of considermg the representations by 
the manufacturers and passing appropriate orders on those representations ın the 
light of the law. It 1s also mentioned by the learned Government Pleader that 
against the decisions of the assessing authorities, appeals are provided under the 
Act and the Rules,to higher tribunals or departmental authorities and the petitioners 
can obtain adequate relief by resort to these provisions On the other hand, what 
the petitioners really feel aggrieved about m the present case is due to a two-fold 
cause. One 1s, that even though the amendment to the Act came into force in 
1961 and they had submitted returns promptly when the department called for 
such returns, they were given no opportunity to put forward the proper representa- 
tions as against the proposed levy at any time, and that they were suddently faced 
with the demand by the authorities for payment of the duties calculated ad valorem 
on the nature of the medicines as if they were products containing alcohol, to be 
assessed under item 1 of the Schedule. They had no opportunity of meeting this 
demand by adducing adequate data both regarding the presumption above mention- 
ed as well as the dates of the manufacture of the goods The second cause of grievance 
is stated to be that by the tıme these demands were made, they had sold their pro- 
ducts, and that ıf they are now asked to pay duty wıth retrospective effect, it would 
make a deep cut into their profits, especially if the 10 per cent ad valorem duty ıs 
to be made payable It appears to me that both these representations one from 
the point of view of want of proper opportunity and the other from the point of view 
of the undue hardship which may be caused to the petitioners by making a demand 
retrospectively long After the Amending Act was passed, are matters which should 
be properly considered by the appropriate authorities Necessary relief has to be 
given to them under Rules ın regard to the first contention about the benefits 
they would be entitled to get under the presumption in rule 60 (3) The second 
contention 1s a matter which the admınıstratıve authorities will have to consider 
in their discretion and decide whether there should be any waiver of duty in these 
cases, because of the long delay in making the demand and also because the petitioners 
had long ago sold out their goods without adding the burden of the- duty to the 
prices charged to the customers, and also bearing in mind the fact that the higher 
authorities of the Department had at one time taken a view which would imply 
that the products were to be treated as restricted preparations with a liability to pay 
duty under item 2 of the Schedule at Rs. 3 85 on the volumetric content of alcohol 

In view of the above considerations I allow the writ petitions (other than WP, 
Nos 1093, 1095, 1098 and 1156 of 1964) and quash the orders making demands 
for the payment of the duty It will be open to the authorities to call upon the 
petitioners to show cause against the levy of the duty, and proceed to make the 
proper levy after hearing their representations contra and ın the light of the obser- 
‘vations above mentioned ın this judgment 
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The excepted writ petitions, WP Nos 1093, 1095, 1098 and 1156 of 1964 are 
directed against the demand of the authorities against the petitioners asking them 
to take out L-2 licences on the ground that the preparations manufactured by them 
contain alcohol and therefore licences are necessary under section 6 (2) of the Act. 
In view of my above decision that the preparations do contain alcohol the writ 
petitions filed against the demand for taking out L-2 licences, have to be dismissed 
and they are hereby dismissed There will be no order as to costs 


RM ! — Orders accordingly. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present -—Mr Justice T RAMAPRASADA Rao 

S Attendrooloo Chetty’s Charities by its president and trustees, 

/ S Venkatarangam and others .. Petitioners* 
v 


M/s Sadhana Aushadalaya by its proprietor Naresh Chandra 
Ghose .. Respondents. 


Madras Buildings (Lease and Rent) Control Act (XVIII of 1960), section 4 (2) (b) (11) and 
rule 13—Fixation of fair rent—Amenities under rule 13—Value of site—Buildings 
having more than one floor—Principle of apportionment—Turlsdiction to reducé ren 
in an application for fair rent by landlord 


Words and Phrases— Site.” 


Whether the premises 1s a residential building or a non-residential building, 
ıt 1s imperative, while arriving at the total cost of the building, to take mto consı- 
deration the market value of that portion of the site on which the residential or 
non-residential building 1s constructed In the case of buildings having more 
than one floor the principle ought to be one of apportionment ın accordance with 
the number of storeys If there are two storeys, the market value of the land for 
the first floor will be half If there are more than two storeys, ıt will be propor- 
tıonately distributed ın accordance with the number of storeys in the building. 


‘Site? means the general locale upon which the house ıs built The modern 
concept of a house or tenement has acquired a secondary signification. It 
includes also a flat So, where there 1s a building which has two or more storeys, 
each flat or storey ıs a building The ‘site’ in so far as a flat or storey 1s con- 
cerned, ıs that on which a flat or storey rmmediately 1s superumposed or stands. 
No doubt, the flat gains support from the things below ıt, including the ground. 
But ıt cannot be said that the expression “ site’ ın section 4 (2) (b) (11) or m section 
4 (3) (b) (u) would mean always the ground on which the totality of the building 
has been constructed ‘Thus interpreted, the ‘site’ in so far as the ground floor 
ıs concerned, would be the site as ordinarily understood and on which the ground 
floor stands, but the ‘site’ with reference to the first, second or the nth floors, 
would mean that portion of the building on which the respective Hat or storey is 
built upon or ımposed. 


It cannot be said that in an application by the landlord for fixation of fair 
rent, the Courts cannot reduce the rent already paid by the tenant. In an 
application of the kind above, such risks are necessarily volved 


Held, on the facts, that ın regard to a building situated ın Broadway, Madras 
the majority of the amenities contemplated ın Rule 13 of the Madras Buildings 
(Lease and Rent Control) Rules, 1961, are also available The provision of ten 
per cent as allowances towards such amenities appear to be meagre The Act 
provides for a maximum of 25 per cent In the mstant case fifteen per cent. of 
the cost of construction as calculated in the manner prescribed may reasonably 
be allowed as allowances for this paiticular building 








*CRP Nos 551 and 632 of 1965 27th February, 1967. 
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Petition under section 25 of Act XVIII of 1960 praying the High Court to 
revise the order of the Small Cause Court, ın HRA No 494 of 1964—H R.C. 
No 494 of 1963, Rent Controller, Madras, etc . 


P Venkataswamy, S Gopal, C Sudarasana Srinivasan, V. M Sadasivam and 
P S Ramachandra Ayyar, for Petitioners 


MR Kini and C P Venugopal, for Respondent 
The Court made the following 


OrDER —The landlords ın the former case and the landlady ın the latter case 
are the petitioners, being dissatisfied with the order of the appellate authority under 
the Madras Buıldıngs (Lease and Rent Control) Act, 1960, hereinafter called the 
Act, ın the matter of the fixation of fair rent for the portions ın the occupation 
of their respective tenants, have come up to this Court to revise the order of the 
appellate authority 


In CR P. No 551 of 1965, the petitioners are the Board of Trustees in manage- 
ment of S Attendrooloo Chetti’s Charities The tenant ıs Sadhana Aushadhalaya, 
occupying the ground floor of premises No 17-A, Broadway, Madras The land- 
lord filed an application under section 4 of the Act for fixation of fair rent for the 
portion ın its occupation which consists of an office hall and a bathroom-cum». 
dressing room with other amenities therein The Rent Controller fixed the rent © 
at Rs. 300 The appeal by the landlords was dismissed by the appellate authority “SS 
The landlords having come up ın revision, have rested their contentions on the 
following two grounds (1) the apportionment of the value of the site between the 
first and the second floors of the building 1s not strictly in accordance with law and “~ 
(2) the ten per cent provided by the Courts below as and towards amenities 1s 
too low and they are entitled to the maxımum of 25 per cent 


In CRP No 632 of 1965 the main contentions are (1) the Court below has no 
jurisdiction to reduce the rent which the premises was already fetching, while 
enquiring into a petition for fixation of fair rent, and (2) the apportionment of the 
value of the site ın equal proportions between the first and the second floors is not 
in accordance with law. 


It may be noted that the petitioners before me did raise in the grounds of” 
revision many other contentions But they are purely factual in nature and findings 
of fact having been rendered by the Courts below on such other points raised ın the 
grounds of revision Jam unable to mterfere with the same In fact, they were 
not even seriously pressed beforeme I am therefore considering the most important 
question as to whether the apportionment of the value of the site on which the 
entirety of the building stands between the two floors of the building 1s a principle 
which ıs correct In GRP No 551 of 1965 Sr1 P Venkatasawami, learned Counsel 
for the petitioners, also stressed before me that the ten per cent. provided for as and 
towards amenties as against the maximum statutory percentage of 25 1s inequita- 
ble and has to be reconsidered. 


Section 4 of the Act lays down the principles for the fixation of fair rent It 
also prescribes certain other guiding rules as well for the ultımate quantification 
of such fair rent Whether the premises 1s a residential building or a non-resi- 
dential building, ıt 1s ımperatıve, while arriving at the total cost of the building, 
to take into consideration the market value of that portion of the site on which 
the residential or non-residential building 1s constructed In the case of a residen- 
tial building sıx per cent gross return per annum on the total cost of the building 
shall be deemed to be the fair rent. In the case of non-residential building, nine 
per cent gross return per annum on the total cost of the building shall be deemed 
to be the fair rent As I have stated, the total cost referred to ın section 4 (2) (a) 
and 4 (3) (a) of the Act, includes the actual cost of construction. which again has 
to be arrived at in accordance with the guiding rules and principles laid down ın the 
Act and the Rules framed thereunder It should also be noted that additional 
allowances can also be made for considerations such as the locality ın which the 
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building 1s situate, features of architectual ınterest, accessibility to market, nearness 
to railway station or educational ınstıtutıon and such other amenities as may be 
prescribed ; ın the case of a non-residential building, the purpose for which a non- 
residential building 1s used 1s also one of the considerations that can be taken into 
account In CR P No 551 of 1965, the building 1s a non-residential one InGRP, 
No. 632 of 1965, the premises 1s a residential one 


The more important questioa, therefore, for consideration 1s, what 1s the meaning 
of the expression, “ the market value of that portion of the site on which the 
building 1s constructed? ‘“‘Site’? means the general locale upon which the house 
is built Sir George Jessel, M.R. ın Yorkshire Fire and Life Insurance Co v Clayton. 


“ Formerly, houses were buildings so that each house ogcupied a separate site, 
but in modern times a practice has grown up of putting separate houses one above 
the other They are built ın separate flats or storeys, but for all legal and ordı- 
nary purposes they are separate houses Each ıs separately ‘let, and separately 
occupied, and has no connection with those above or below, except in so far as ıt 
may derive support from those below mstead of from the ground as ın the case 
of ordinary houses ” 


This observation 1s of universal application The modern concept of a house 
or tenement has acquired a secondary signification It includes also a flat So, 
where there is a building which has two or more storeys, each flat or storey 1s a 
buildmg This also gains support from the definition given to the word ‘ building’ 
ın section 2 (2) of the Act, which provides 


““ building? means any building or part of a building” 


Therefore, what 1s the site on which the first, second or the storey of a composite 
or a large building stands? In re Feeney Inglis v Mayor and Co of Birmingham?, 
Eve, J , had to interpret the word ‘site’ appearing in a testament There, a testator, 
by his will, bequeathed a sum of money to the Birmingham Corporation to be 
applied by them towards the cost of erecting an art gallery on a ‘ site’ to be provided 
by the Corporation The following passage ın that judgment, referred to also in 
Roland Burrows’ ‘ Words and Phrases’ gives a very clear interpretation of what the 
word ‘site’ means . 


“'The executors . f contend that what the testator contemplated 
was a separate building erected and directly resting on a plot of land to be provid- 
ed by the Corporation, and they insist that the word ‘site’ means the ground 
upon which the building has been or 1s to be erected, and cannot be read as appli- 
cable to an artificial house upon which the new erection 1s to be superimposed 
The Corporation, on the other hand, argue that, although the word ‘site’ may 
as a general rule be held to refer to an area on the ground level, ıt 1s not confined 
to that level and does under some circumstances signify the superficial space on 
which the building stands, even though that space be at a higher level than the 
ground level.. The question, therefore, ıs whether the word ‘site’ 
so necessarily imports an area or plots of land as to preclude its being judicially 
applied to a superficial area which includes no land or ground as popularly under- 
stood I have looked again at all the dictionary quotations to which my atten- 
tion has been called, and having given the best consideration I can to what was 
urged on both sides, I have come to the conclusion that I ought not to attach to 
the word the restricted meaning for which the executors contend ” 


“The word ‘site’ appears ın section 14 (1) (b) of the Act Natesan, J, had 
occasion to consider the meaning of this word in R Sundaram v A D Peter? The 
learned Judge expressed his opinion thus 


“ The word ‘ site’ can have an extended as well as a restricted meanmg But 
the dictionary meaning of ‘ site’ includes the place or position occupied by some 


I 8QBD 421 at 424 3 (1966) 1 MLJ 342 
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specified thing Ifa shed 1s a building under the Act then the terrace on which 
ıt stands will be the ‘site’ as used ın section 14 (1) (4) of the Act The word 
*sıte ? does not necessarily mean only the ground but could also include ın cet tain 
circumstances an artificial base on which a new erection 1s to be superimposed ” 


Maxwell on “ The Interpretation of Statutes ”, 11th Edition, states at page 58: 


“ It ıs in the interpretation of general words and phrases that the principles of 
strictly adapting the meaning to the particular subject-matter with reference to 
which the words are used finds its most frequent application However wide in 
the abstract, they are more or less elastic, and admit of restriction or expansion 
to suit the subject-matter. While expressing truly enough all that the Legislature 
intended, they frequently express more ın therr literal meaning and natural force; 
and it 1s necessary to give them the meaning which best suits the scope and object 
of the statute without extending to ground foreign to the mtention It 1s, therefore, 
a canon of interpretation that all words, ıf they be general and not express and 
precise are to be restricted to the fitness of the matter ” 


If therefore the subject-matter with reference to which the word 1s used can be 
taken into consideration while interpreting a general word, then an elastic or restrict- 
ed meaning can be attributed to such a word so as to advance the ~-medy provided 
for by the statute The Act being of a remedial nature, ıt --eminently necessary 
that the words therein contamed should be liberallv ~~ .erpreted so as to bring out 
the real import of the same and give to the persor concerned the benefit intended by 
such legislation I have also referred to the modern concept of a house which inclu- 
desa flat It therefore follows that the ‘ site’ in so far as a flat or storey 1s concerned, 
is that on which a flat or a storey immediately 1s superimposed or stands No doubt, 
the flat gains support from the things below it, including the ground But it cannot 
be said that the expression ‘ site ° ın section 4, (2) (4) (a1) or im section 4 (3) (b) (21) 
would mean always the ground on which the totality of the building has been con- 
structed Thus interpreted, the ‘site’ ın so far as the ground floor is concerned, 
would be the site as ordinarily understood and on which the ground floor stands; 
but the ‘site’ with reference to the first, second or the `th floors, would mean that 
portion of the building on which the respective fiat or store, x» built upon or imposed; 
but ıt should not be forgotten that the weight of the storey `~ the flat concerned 1s 
borne not only by that on which such structure 1s superrmposea, but also, to a consı- 
derable extent by the ground on which the entire building stands There can be 
no dispute that every flat or storey of any building derives support from that below 
it as also from the grounds on which the building stands 


Having thus far considered the meaning of the word ‘site’, the question still 
remains as to how best to implement the express words of the statute provided for 
in section 4 (2) (b) (it) or section 4 (3) (b) (ii) of the Act The Act makes it oblıga- 
tory that to arrive at the total cost, the market value of that portion of the sıte on 
which the residential or non-residential building 1s constructed, has to be taken 
into consideration Therefore, ıf a building consists of more than one storey, how 
is the market value of that portion of the site ın each case to be evaluated ? 


In Namasivaya Chettiar v Appuswamy Iyer, Anantanarayanan, J , (as he then was) 
observed as follows — 


“ But since, for the purpose of the Act, the actual plinth area upon which 
the construction concerned stands, has to be taken into account, and a strict inter- 
pretation of this will mean that the plinth area for the first floor, as distinguished 
from the ground floor, must be assessed as ‘ mil’ value, ıt appears to me that some 
such expediency as that actually adopted ın the case 1s inevitable ” 


The expediency referred to by the learned Judge 1s the formula adopted by the 
Court below which 1s to the following effect, the fair rent 1s sought to be fixed with 
reference to the first floor of the building, and for purpose of computation of such 
fair rent, the Court below has adopted a ormula of taking the phnth area of the 
a ey Yİ — —— 

1. GRP No 486 of 1964. 
32 
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first floor as half the actual area upon which the construction was erected In 
Vasantha Watch Co v Saraswathi Time Equipment}, the same rule was adopted-by the 
leained Judge In this case also, the following observations are apposite — 


“Tam unable to hold that the Courts below were ın error ın taking the area of 
the floor for computation purposes as half of the plinth area; otherwise, and if 
the letter of the rules has to be adhered to, there would be no floor area at all for 
the simple reason that this 1s the first floor of the buildmg, and not the ground 
floor.” 


I respectfully agree with the principles adopted by the learned Judge Tam 
also of the view that in the case of buildings having more than one floor the principle 
ought to be one of apportionment ın accordance with the number of storeys If 
there are two storeys, the market value of the land for the first floor will be half 
If there are more than two storeys, ıt will be proportionately distributed in accordance 
with the number of storeys ın the building Ifa literal ınterpretation were to be 
given to the meanıng of the Act, it would e:ther result ın a conclusion that there is 
no site for the first, second and the nth storey at all which has to be considered, or 
taking the extreme view, such value of the site below has to be added on to each of 
the storeys in the building Such addition of the value of the site to each of such 
storeys would, ın my opinion, result ın unjust enrichment to the landlord or the land- 
lady, which has to be relieved against, bearing ım mind the beneficial aspect of the 
Act. I am therefore of opmion that the principle adopted by the lower Court in 
apportioning the value of the site as between the two storeys in both the Civil Revi- 
sion Petitions 1s well founded. 


In CRP No 551 of 1962, the additional question arises whether the ten per 
cent provided for as and towards amenities 15 just and proper It 1s not to be for- 
gotten that Broadway 1s a principal arterial road ın the city which 1s as important 
as any other important road but for the length and breadth Its prominence cannot 
be lightly brushed aside The Act itself provides for allowances being made for 
consideration of locality m which the building 1s situate, accessibility to market, 
nearness to railway station etc. The majority of the amenities contemplated in rule 
13 of the Madras Buildings (Lease and Rent Control) Rules, 1961, are also available. 
In my opimon, the provision of ten per cent as allowances towards such amenities 
appears to be meagre. The Act provides for a maximum of 25 per cent I should 
think that ın the instant case fifteen per cent of the cost of construction as cal- 
culated ın the manner prescribed may reasonably be allowed as allowances for the 
considerations aforesaid for this particular building CRP No. 551 of 1965 is 
therefore partly allowed and 1s remitted back to the Rent Controller for working 
outand fixing the actual rent payable by the tenant to the landlord. GR.P No. 632 
of 1965 1s dismissed as there is no substance in the other contention that in an appli- 
cation for fixation of fair rent, the Court cannot reduce the rent already paid by 
the tenant In an application of the kind above, such risks are necessarily involved. 
There will be no order as to costs ın both the Civil Revision Petitions. 


SV J. Orders accordingly. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present —MİR. JusrTOÖE K S RaMAMURTI AND Mr Justice A ALAGIRISW AMI. 
Rajagopal Pilla: and others .. Appellants* 
U. 
Pakkıam Ammal and another .. Respondents 


Evidence Act (I of 1872), section 114—Presumption of marriage—Cohabitation between man 


and woman for long time—Conclusiveness—Presumption regarding performance of requi- 
sile ceremonies 


Hindu Law— Joint family—Blending—Scope of—Release or renunciation by coparcener— 
Effect of —Division in status—When effected 


Transfer af Property Act (IV of 1882), section 6 (a)—Spes successıonıs-—Release of one’s 
right to a claim on the basis of blending in future—Validity of 


Deed of release—Interpretation of. 


The marriage state being the chief foundation on which the superstucture os 
society rests, presumption of the marriage arising from cohabitation of spouses is 
a very strong presumpiton. Where a man and a woman had lived together af 
man and wife, the law will presume, until the contrary 1s proved, that they were 
living together by virtue of a legal marriage and not in concubinag< 147 


The presumption of law 1s the strongest of le,...pcestimptions and ıs not lightly 
to be repelled by a mere balance of probabilities and the evidence repelling that 
presumption must be strong, distinct and satisfactory Every ıntendment ıs made 
in favour of a marriage de facto and the more distant, the date of the marriage, the 
more readily 1s the presumption drawn, based upon cohabitation and repute. 
The weight of the presumption gets strengthened when ıt 1s proved that the party 
whose marriage 1s ın question distinctly intended to marry and went through a 
form of marriage with that mtention and also subsequently lived together as 
man and wife and were esteemed and reputed as such by those who ‘knew them. 
The presumption still exists, even when there ıs no positive evidence of any marri- 
age having taken place The presumption 1s not only with regwd to the factum 
of the marriage, but also with regard to the performance of the requisite cere- 
monies to constitute a valıd marnage 


When once ıt 1s proved that the marriage was performed the presumption arises 
that it ıs valid in law and that the necessary ceremonies had been performed, unless 
evidence to the contrary is adduced that the necessary ceremonies were not 
performed. If there has been a blending by the father of his self-acquisitions, 
it would only mean that the father has abandoned his separate rights ın favour of 
all the coparceners who constituted a joint family. Hindu Law does not permit 
a blending so as to umpress upon the separate properties the character of joint 
family properties confining that right to some only of the coparceners ın the family. 
The doctrine of blending 1s a peculiar doctrine under Hindu Law and blending 
can be only ın favour of the entire body of coparceners 


The release or renunciation, though in form 1s in favour of one of the members. 
of the joint family and not ın favour of the rest of the members of the jomt family 
as a unit, ıt has been held that in Jaw it should be regarded as a renunciation ın 
favour of the entire body on the reasoning that the legal effect of renunciation 1s 
extinction and reduction of the number of members to whom shares would have to 
be allotted 1f and when a division takes place. 


The renunciation by a coparcener of his mterest ın the joınt family property 
makes hım a divided member from the rest The principle on which such a 
renunciation is said to have the effect of bringmg about a division ın status is 
that when a person 1s a member of the joint famıly, he 1s joint ın estate, mess and 
worship with the rest of the members of the joint family and when he renounces 





. 
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his interest in the jomt family properties, there 1s thereafter no jointness in estate 
between himself on the one hand and the other members of the family on the other. 
The essential condition of jomtness im estate no longer subsists and necessarily 
a dıvısion ın status takes place. When once the community of property between 
the releasor and the rest of the family stood severed, the legal consequence 1s that 
he ceased to be a member of the joint famıly Such a renunciation will have the 
legal consequences of bringing about a division ın status only if there ıs renuncia- 
tion of his interest ın the joint family properties In other words, if at the time 
of the release or renunciation, there are no jomt family properties, the release 
will not have the effect of brmging about a division ın status. 


It ıs well settled rule of interpretation of deeds of release that, however wide and 
general the covenant of release may be, 1ts operation must be restricted to the rights 
which are in the contemplation or ın controversy between the parties and would 
not cover or comprehend rights which are never ın the minds of the parties at that 
time 

A release of one’s right to a clam on the basis of a blending ın future, 1s void and 
inoperative as ıt amounts to a release of a mere spes successionis or the right to a 
chance of a legacy, coming within the mischief of section 6 (a) of the Transfer of 
Property Act (Held on facts, such a precarious right resting upon the hope of a 
future blending, depending upon the sweet will and pleasure of Annavi, 1s 
nothing more than a spes successionis, and the law does not permit a transfer or 
release of such rights) 


Appeal against the decree of the Subordinate Judge of Tiruchirappalh, dated 
ggth March, 1961 and passed ın Original Suit No. 152 of 1960. 


R Gopalaswami Ayyangar, P. S. Srisailam, P S. Narasimhan and P. Raghaviah, 
for Appellants, 
V. Vedantachari for G Ramanujam and V Ramaswami, for Respondents 


The Judgment of the Court was delivered by 


Ramamurti, 7 —Thıs appal arises out of a suit, Original Suit No 152 of 1960 
filed by respondents 1 and 2 herein for partition and separate possession of their 
1/6th share in the properties specified ın Schedules A to G attached to the plaint, 
Annavı, 1s the fifth defendant ın the suit and his sons who are now alive are defen- 
dants ı to4 Annavı had a son by name Arumugham who died in 1954 The 
first plaintiff, Pakkıam Ammal has filed the present suit for partition claiming to be 
the legally wedded wife of this Arumugham, her marriage having taken place in 
1943 The second plaintiff 1s their daughter born m June, 1945 The case of the 
first plamtiff ıs that her husband Arumugham and the defendants, her father-in-law 
and brothers-in-law, constituted members of a joint Hindu undivided family, that 
all the properties involved ın the surt are jornt family properties, that her husband 
and the plaintrffs were living with the defendants in the family house at Manapparai 
and that even after the death of Arumugham the plamtiffs contmued to be with 
the defendants 1 and 3 to 5 at Manapparai, that all throughout from the time of her 
marrıage ın 1943 she was acknowledged and treated as the legally wedded wife of 
Arumugham, that her daughter was also acknowledged and treated as their 
legitimate daughter by all the members of the family, that the fifth defendant was 
particularly attached. towards the second plaintiff, that the defendants brought up 
the second plamtiff just hke the other children ın the famuly, that they put her ın the 
school and that the relationship was throughout friendly and cordial tull the middle 
of 1959, when musunderstandings arose consequent upon the first plaintiff not acceding 
to the proposal of defendants 1 to 5 that her daughter, the second plamtiff, should 
be married to one Sachidanandam, the wife’s brother of the first defendant who 
was aged about 40 years The first plamtff’s further case 1s that consequent upon 
these misunderstandings, she and her daughter were driven out of the family house 
in the middle of October, 1959 resultmg im the present suit for partition and allot- 
ment of 1/6th share of her hushand under the Hindu Women’s Rights to Property 
Act and also for suitable provision for mamtenance and marriage expenses of her 


l 
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daughter In 1959, the father Annavı Pilla: had executed a release deed taking 
some properties for himself and relinquished his interest ın the rest of the properties 
and one month later ın July, 1959, a partition evidenced by a registered deed was 
effected between the four brothers, defendants 1 to 4 The plaintiffs have attacked 
these transactions as fraudulently brought about to defeat their mghts. 


The defendants resisted the suit questionmg the status of the plaintiff as the 
legally wedded wife of Arumugham They even went to the extent of alleging that 
the first plamtıff was living a lıfe of prostitution and the second plaintiff ıs the off- 
spring of such prostitution The substance of theır defence 1s that this Arumugham 
did not prosecute his studies properly was leading wayward life, getting out of the 
control of the father, left the family house and to eke his livelihood, he has been going 
to various places like Madura, Kattuputhur, Muthupet, etc, etc., that again 
when he came back to the father ın 1944, he executed a release deed on roth 
November, 1944 receiving a sum of Rs 500, that under that release deed, this 
Arumugham had relinquished all his rights and that Arumugham was not entitled 
to any rights ın the suit properties at the time of his death ın 1954. Their further 
case is that the properties were originally the self-acquired properties of the father, 
the fifth defendant, that they became joint family properties as a result of blending 
and that when Arumugham himself had no rights ın the properties, the plaintiffs 
cannot claim any right. 


The trial Court on a consideration of the oral and documentary evidence held 
that Arumugham married the first plaintiff ın 1943, that even though Arumugham 
had been shifting from place to place, he contmued to be a member of the joint 
family, that all the members of the family and friends and relatives acknowledged 
and treated the first plaintiff as the legally wedded wife of Arumugham and the 
second plaintiff as their legitimate daughter and that even after Arumugham’s 
death ın 1954, plaıntıffs 1 and 2 lived with the defendants ın the family house, they 
being treated just lıke any other member or members of the family and that ıt was 
only ın 1959 that on account of misunderstandings arising out of the marriage pro- 
posal of the second plaintiff that plaintiffs were driven out of the family house For 
reasons not quite mtelligible, the trial Court took the view that as the original of 
Exhibit B-3, the release deed executed by Arumugham in favour of the fifth defen- 
dant, was not produced, the said release would not operate to deprive Arumugham 
and the plaintiff’s their nights ın the family properties Ultumately the trial Court 
granted in favour of the first plaintiff, a decree for partition of her 1/6th share in the 
A and B Schedule properties and items 2, 3 and 4 of the C Schedule. The precise 
basis on which the first plamtıff”s 1/6th share was upheld 1s not quite clear from the 
reasoning of the trial Court except that ıt has accepted the plamtıff’s case that the 
properties are all jot family properties Hence the present appeal by the defen- 
dants. 


The fifth defendant, the father, died ın 1963 during the pendency of the appeal 
and his legal representatives have been brought on record 

From the above narration of facts, 1t will be seen that the three main points 
which arise for consideration ın the appeal are 

1. Whether the first plaıntıff Pakkıam Ammal ıs the legally wedded wife of 
Arumugham 

2 Whether the sut properties are the self-acquired properties of the fifth 
defendant or the jomt family properties of the father and sons and if former when 
did they become joint family properties What 1s the effect of the release deed exe- 
cuted by Arumugham ın 1944 ın regard to the suit properties? and 


Whether at the moment of Arumugham’s death he had any interest in 
the suit properties along with his father and brothers 


On the first point, we may mention even at the outset that the appellants have 
totally failed to make out that the first plamtiff Pakkıam Ammal 1s not the legally 
wedded wife of Arumugham We have no hesitation ın holding that the finding 
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arrived at by the trial Court is correct, supported by ample and satisfactory oral 
and documentary evidence We are of the view that the evidence adduced by the 
plaintiffs is overwhelmmg as against the worthless evidence adduced on the side of 
the defendants who in questioning the status of the first plaintiff were only exploit- 
ing her helplessness takıng advantage of the fact that the marrıage took place about 
20 years prior to the suit and that too at Madurai and not at Manapparai, the place 
of residence of both the parties The defendants are unscrupulous persons and they 
even went to the extent of making utterly irresponsible scurrilous allegations that 
the first plaintiff was leading the life of prositution and the second plamtıff was 
born of that prostitution No attempt whatsoever was made and no evidence of 
any kind whatsoever was adduced ın the trial Court in support of this outrageous 
pleadmg The conduct of the members of the family themselves, all of them, as 
we shall presently refer to, shows beyond all shadow of doubt that this scurrilous 
allegation of damning the first plaintıff as a prostitute was thoroughly false, false to 
the knowledge of all the defendants It 1s a matter of regret that the second defen- 
dant who ıs an Advocate has also been a party to this baselessand reckless pleading 

The oral evidence on the side of the plaıntıffs consists of the evidence, about the 
actual marriage and the evidence of strangers, residents of the village and school 
teacher to the effect that to their knowledge, the first plaintiff ıs the legally wedded 
wife of Arumugham and second plaintiff, their daughter, and that for a considerable 
tıme Arumugham, his wife and their daughter lived at Manapparai at the family 
residential house and that after Arumugham’s death, the plamtıffs continued to live 
with the defendants and that the latter was protecting them putting the second plain- 
tiff into school and logking after her education meeting the expenses thereof The 
relevant records of the school like application for admıssıon and the record sheet of 
the second plaintiff have been filed as evidence to show that the second plaintiff 
was put to school by the defendants and at the time of the admission, she was 
represented as the daughter of Arumugham The printed voter’s list has also been 
filed to show that the'plaıntıff were living ın the family residential house at 
Manapparai The oral and documentary evidence was also relied upon by the 
plaintiff to show the natural way in which both the plaintiffs were acknowledged 
and treated just like any other member of the family demonstrating that if the first 
plaintiff was not the legally wedded wife of Arumugham, the defendants would not 
have admitted her into the family residential house on equal terms with the other 
members of the family and the children and that this evidence of the unıform course 
of conduct of the members of the defendants family would show that the first plam- 
tiff was the legally wedded wife of Arumugham The evidence adduced on the side 
of the defendant 1s merely of a negative character The documentary evidence is 
only about the right of Arumugham to a share ın the family properties at the moment 
of his death Some witnesses have been examined on the side of the defendants 
to show that there was no marriage between Arumugham and the first plaıntıff and 
the plaintiffs did not live in the family residential house 


ee eee were sere e erect esses eee e e. pooo’ 


(After discussing the facts their Lordships proceeded to observe :) 


Learned Counsel for the appellant took us through the entire oral evidence ın an 
‚effort to make out that the quality and the quantity of the evidence adduced on the 
side of the plaintiffs is unsatisfactory and insufficient to warrant a finding that a 
marriage (legal and factual) had taken place between the first plaintiff and 
Arumugham The oral evidence of the witnesses exammed on the side of the 
plaintiff was criticised as bemg interested, useless and untrustworthy, the substance 
of the argument being that ıf such a marriage had actually taken place, far better 
and more acceptable evidence would be available. We are not inclined to accept 
these submissions, as they proceed upon a totally wrong perspective of approach. 
The marriage state being the chief foundation on which the superstructure of 
society rests, presumption of the marriage arising from cohabitation of spouses is a 
very strong presumption Where a man and a woman had lived together as man 
and wife, the law will presume, until the contrary is proved, that they were living 
together by virtue of a legal marriage and not in concubmage. 
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The presumption of law is the strongest of legal presumptions and 1s not lightly 
to be repelled by a mere balance of probabilities and the evidence repelling that 
presumption must be strong, distinct and satisfactory (Every mtendment ıs made 
in favour of a marriage de facto and the more distant, the date of the marriage; the 
more readily 1s the presumption drawn, based upon cohabitation and repute The 
weight of the presumption gets strengthened when it 1s proved that the party whose 
marriage is in question distinctly intended to marry and went through a form of 
a marriage with that intent and also subsequently lived together as man and wife 
and were esteemed and reputed as such by those who knew them The presumption 
still exists, even when there is no positive evidence of any marriage having taken 
place. Reference may be made to the followmg statement of law m 19 Halsbury’s 
Laws of England, thud edition (Simonds) page 812, paragraphs 1323 and 1324 . 


“ Presumption from cohabitation —Whether a man and woman have cohabited for 
such a length of tıme and in such circumstances as to have acquired the reputation 
of being man and wife, a lawful marriage between them will generally be presumed, 
though there may be, no positive evidence of any marriage having taken place, 
and the presumption can be rebutted only by strong and weighty evidence to the 
contrary. 

Presumption of validity —Where there 1s evidence of a ceremony of marriage having 
been gone through followed by the cohabitation of the party, everything 
necessary for the validity of the marriage will be presumed, in the absence of 
decisive evidence to the contrary, even though 1t may be necessary to presume the 
grant of a special licence.” 


Our attention was drawn to some of the leading decisions ın England and 
India in which strong emphasis was lard on this principle that the evidence to rebut 
that legal presumption must be very strong, distinct and satisfactory and evidence of 
cohabitation and repute cannot be lightly repelled by a mere balance of probability 
or evidence touching the marriage episode as ımprobable or artificial, or that if the 
parties had gone through a form of marriage, ıt would have been in a completely 
different manner We may refer to the leading decision ın Piers v. Piers. In 
this decision the House of Lords reversed the view of Lord Chancellor Brady in the 
Court of Chancery in Ireland Lord Chancellor Brady was not inclined to accept 
the evidence of marriage on the ground that there was no satisfactory evidence that 
the Bishop concerned had granted the requisite special licence for the marriage As 
Lord Chancellor Brady considered the point as a mere question of weight of evidence 
and the probabilities independent of the legal presumption, Lord Chancellor, the 
Right Hon’ble Earl of Salisbury (ın the House of Lords) even at the threshold 
Stated the law ın these terms at page 1129: 


“ Now ıt does appear to me that the issue so tendered goes very much to explain 
the ground upon which the Lord Chancellor decided the case, because 1t shows 
that according to the view which he took of ıt, the question ın dispute depended 
upon the greater or less weight of the evidence upon the one side or the other ; 
otherwise the issue would not reach the question so as to decide upon the validity 
of the marriage Such an issue would rest upon the balance of evidence as to 
a particular fact, upon the result of which the validity of the marriage undoubtedly 
would depend , but that 1s not the mode m which the law contemplates matters 
of proof relating to the lawfulness of a marriage It entirely lays aside all the 
strong legal presumption upon which the law proceeds ın the case of marriage, 
and adjudicates upon the pot as upon any other matter of fact, with respect to 
which there 1s no presumption one way or the other, but where, upon the result of 
the investigation as to the existence of the fact, the right of the parties mıght 
depend ” - 

In'thaı case ıt was pointed out that after a distance of tıme, it might be possible to 

disprove by some circumstances upon which the factum and validity of the marriage 

might depend, but that piece of contradiction in the evidence would be wholly 

Pm m a———ŮŮĖ 
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insufficient tb satisfy the condition of the positive distinct and satisfactory disproof 
to repell the presumption 


.Reference may next be made to the following observations of Lord Champellor 


at page 1136 where strong legal presumption ın favour of the marriage 1s adverted 
to 


<‘ My Lords, my opinion ıs, that a presumption of this sort, in favour of a 
marriage, can only be negatived by disproving every reasonable possibility I 
do not mean to say that you must shew the impossibility of any supposition which 
can be suggested to support the validity of the marriage; but you must shew that 
this ıs most highly improbable and that ıt ıs not reasonably possible Because, 
otherwise there 1s a tremendous responsibility cast upon you with regard to the 
status of the woman and of the children. See the peril which you are encountering; 
because you may be deciding that a woman ıs a concubine, and that the children 
are bastards, upon a mere speculation, when in fact, contrary evidence may after- 
wards be produced, when ıt ıs too late, to shew that there was that im existence 
which would render the marriage valid, the woman the wife of the person to whom 
she was married, and the children legitmate My Lords, to avoid such a peril, 
the law requires that you should negative every reasonable possibility ” 


It 1s sufficient to refer to some decisions ın which it 1s held that marriage is 
established by mere repute on the basis of the legal presumption even though the 
positive evidence ın support of the marriage was not satisfactory In Collins v. 
Bishop! A and B cohabited together as man and wife for 30 years and until B’s 
death ın 1835 There was no evidence of any marriage having been solemmised, 
but there was general reputation that they were married and proof of the registry 
of the baptism of several of their children as of A and B his wife, and C, the brother 
of B, by his will made ın 1871, gave a legacy to one of these children, describing 
her as his niece Malms, Vice-Chancellor, observed as follows at page 33 


“ I found myself on the broad principle, so essential to the interests of society, 
that when two persons have lived together for many years as husband and wife, 
have been universally received as such, and had their children baptized, they 
should be considered as married people. The decision ın Piers v Piers? 
is in substantial agreement with what I have just stated The Lord 
Chancellor, ın giving judgment, says: The presumution of law (in favour of 
marriage) must prevail unless ıt 1s most satisfactorily repelled by the evidence in 
the cause appearing conclusive to those who have to decide the question ” 


We may next refer to the decision ın Re Thompson, Langham v. Thompson3g 
In that case a man and woman lived together as husband and wife from 1856 to 
1866 and had five children There was evidence that they had been treated as 
man and wife by friends and neighbours and that their children had been recognised 
by the head of the father’s family. In 1866, the woman left the man, who ın 
1874, while she was still alive, married another woman When disputes arose in 
1904 it was held that the presumption in favour ofa marriage havıng taken.place, 
had not been repelled by strong, dıstınct and satisfactory evidence Particular 
emphasis was laid in that case upon the fact that the head of the family recognised 
as legitimate children of the man, ie, his brother Nathaniel Thompson. 


We may next refer to the decision ın Shephard ın re George v. Thyer*, as a case of 
interest and some relevance to the facts of the ınstant case There too, the prıncıple 
of the strong presumption arising by long cohabitation and repute pointed out m 
Plers v. Piers? was applied In that case, an English man and woman travelled 
to France with the intention of getting married, there purporied to go through a 
form of marriage and since then, lived together in England as man and wife for 
30 years and had several children There was some evidence of recognition of the 
children by the family. Even though ıt appeared that the marrıage, such as the 
oo. 
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one as was alleged, was ımpossıble, accordıng to French law and the habits of law 
abiding people ın France, ıt was held that that fact was not sufficient to rebut the 
presumption ın favour of a marııage arising from the long continued cohabitation 
of parties as man and wife. The main argument against the proof of the marriage 
was that if the parties had really intended to live as husband and wife, they could 
have got themselves married by going to the Parish Church in England, instead ofa 
visit to France, that what they did in France was difficult to ascertain ın proof and 
that no marriage can be inferred when such a marriage was impossible according 
to French Jaw There too the evidence adduced ın support of the fact of the 
marriage was criticised as being insufficient but it was held that all these circums- 
tances were insufficient to out-weigh or repel the presumption arising from the evi- 
dence of long cohabitation and repute What happened ın that case was stated ın 
these terms at page 461 


“ What they did in France 1s very difficult to ascertain I thmk I must take it 
that they went somewhere in accordance with an arrangement made by the 
intended sister-in-law They went somewhere they purported to go through some- 
thing like a ceremony of marriage There was a ring put on by the lady herself, 
some kind of ceremony and something by way of acknowledgment that a marriage 
had taken place They came home and after a short interval, they lived 
together as husband and wife There seems to have been some reason for not 
doing so during the first two or three weeks They have lived together as husband 
and wife up to the present time, that 1s, for thirty years, and she has borne several 
children, and ıt ıs their claim which Iam considering There ıs some evidence on 
the affidavits and some evidence ın the witness box today of recognition by 
the family” 


After referring to some of the decisions including Piers v Piers,! the matter was put 
thus at page 463. 


“ So that I have here a case of the highest authority getting rid of the fact of 
marriage, and recognition of children . It does not shew that either of these 1s 
essentia] ; but the parties were living together as man and wife for the tıme 
mentioned in the report, and ıt was held that the presumption of marriage must 
prevail Now here I have the mtention to marry . about that there is not a 
shadow ofdoubt I have some evidence about which there 1s a great deal of doubt. 
There 1s somewhat romantic story, doubtful ın its details, of a marriage de facto, 
of something gone through to perfect the intention of marriage, and I have some 
evidence or recognition of children Now, after thirty years, the Court has been 
asked to say that because the marriage has not been proved, and cannot be proved, 
these children are not to be admitted to share I think I should be going against 
the authorities 1f I came to any such conclusion and therefore I must hold that 
they are entitled to share ” 


In the instant case too, all that the defendants have attempted to do is melely to 
create some doubts about the somewhat romantic story of marriage at Mathurai 
and nothing more It 1s futile to argue that this is sufficient to repel the presump- 
tion. 


It 1s sufficient to wind up the discussion of the legal position on this portion of 
the case by referrmg to the observations of Lord Evershed, Master of the Rolls, ın 
the latest decision In re Taylor (deceased)2. The learned Master of the Rolls has 
in his judgment extracted the relevant observations ın the leading decision Piers v. 
Piers', and had also made reference with approval to the decision ın Shephard, In re 
George v Thyer®, referred to earlier In that case, there was no satisfactory evidence 
of any marriage ceremony, but there was evidence of cohabitation and repute, that 
one John Taylor and one Izender had lived together as Mr and Mrs Taylor in a 
small community during the period 1908 to 1913 till Izender’s death and ıt was held 





I 9ER urr8 3 LR (1904) x Ch D 456 
2 (1961) ır AHER 55 


53 


418 THE MADRAS LAW JOURNAL REPORTS. (1968 


that this evidence of cohabitation and repute was sufficient to raise the strong pre- 
sumption that they were living together ın consequence of a valid marriage and not 
in state of concubinage After referring to the observations of Lord Cottenham in 
Piersv Piers1, Lord Evershed, Master of the Rolls observed as follows at page 57 * 


In spite, however, of the fact that the language to which I have referred ın 
Piers v Plers!, was applied to a case different ın an essential respect from the 
present case, I think that ıt 1s none the less true that during the century and more 
that has followed something like a similar princrple seems to have been adopted and 
treated as applicable in a case where, as here, the question aye or no, were two 
people married, turns on evidence of cohabitation and reputation in the absence 
of any evidence of a ceremony I have said that the prıncıple has been applied in 
some degree, and for the purpose of stating what I now conceive the law to be in a 
casesuch as the present I will take a phrase cited by Kekewich, J ın Shephard In re. 
George v. Thyer®, a case to which much reference was made in the argument but which 
in my judgment does not on the facts provide any very safe guidance for the present 
case In Shephard, In re George v Thyer®, Kekewich J, after referring to a Privy 
Council case, Sastry Velaider Aroneyary V Sembucurty Vaigalie®, quoted Stephard’s case? 
the language used in that case by Sir Baines Peacock 


“ “It appearsfrom the authorities which he’ (Dr Phillimore)‘ cited that, accord- 
ing to Roman-Dutch law there was a presumption in favour of marriage rather 
than that of concubinage It does not, therefore, appear to their Lordships that 
the law of Ceylon 1s different from that which prevails in this country ; namely 
[and this 1s the essential sentence] that where a man and woman are proved to 
have lived together as man and wife, the law will presume, unless the contrary be 
clearly proved, that they were living together ın consequence of a valid marriage, - 


and not in a state of concubinage’.”’ 


“ I take that passage as a statement of the law which ought to be applied in a 
case like the present, and I note the adverb “clearly” It 1s of course, not to 
be forgotten that ın the hundred years that have gone by since Piers v Piers}, the 
law relating to the registration of marriages has been made more strict, communi- 
cations are easier and the likelihood of people being married and nobody knowing 
about ıt and, mdeed, not beg able to find a record of it ıs no doubt much 
decreased ” 


It ıs significant to notice that ın that case, the evidence of cohabitation and repute 
was only for a short period of 5 to 6 years Even so, the question was discussed, from 
this particular perspective, viz , whether the evidence adduced on the side of the 
defendants was cogent, satisfactory and convincing as to repel the presumption. 
After discussing the evidence and the alleged infirmities on the side of the party 
seeking to establish the marriage between Taylor and Izender, the Master of the 
Rolls pointed out that the appellants had not clearly proved that the inference drawn 
from the evidence of cohabitation and repute was wrong or that the presumption 
had been rebutted by cogent evidence ‘The particular aspect on which emphasis 
was laid was that the evidence of cohabitation as man and wife and repute and 
acceptance of that status by the people of the neighbourhood, obviously threw on the 
contestıng defendants, a very heavy burden and that could be discharged only by 
most cogent evidence and that the case cannot be decided on a mere question of 
relative probabilities as in the case of adjudication of other facts which come up for 
decision before Courts Waman, L.J ,ın taking the same view as to the nature of 
the strong presumption observed that the evidence ın rebuttıng the presumption, 
must be firm and clear and that ın a case of that kind ıt would not be right for the 
appellate-Court to substitute ıts own estimate of that evidence, and to hold that the 
presumption had been rebutted on the basis of the mere credibility of the witnesses. 
OOS] 
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Learned Counsel for the respondent also drew our attention to the decision of 
the Privy Council ın Mowi Lal v Chandrabati Kumari1, m which emphasis was laid 
upon the significance of the evidence of cohabitation and repute’ that a man and 
woman lived together as husband and wife and esteemed as such In that case 
too, the woman had been recognised by all persons concerned ın the family as wife 
their daughters were respectably married, as in the case of legitimate children, and 
the Privy Council held that the presumption of marriage applied to the forms and 
ceremonies necessary to constitute a valid marriage. Reference may also be made 
to the statement of the law ın Sarkar’s Evidence Act, llth Edn at page 1015 
where the learned author has summed up the case-law (both Englısh and Indıan) 
that the presumption arising from cohabitation and repute can be repelled only by 
strong and conclusive evidence and the mere fact that direct evidence of marriage 


which took place many years ago 1s unsatisfactory would be wholly insufficient to 
displace the presumption 


From the above, ıt 1s obvious that the crucial question to be considered 1s 
whether the defendants have adduced strong, distinct, satisfactory and cogent 
evidence to repel the strong presumption arising from long cohabitation and 
repute As observed earlier, the suggestion that the first plaintiff was living a lıfe 
of prostitution has to be summarily ruled out as an irresponsible, reckless suggestion 
without any basis The fact, then remains that from 1943 onwards Arumugham and 
the first plaintiff were living together cohabiting as husband and wife and they were 
also acknowledged as such by friends and neighbours and their own relatives. The 
attempt of the defendants 1s merely to attack and criticise the evidence adduced on 
the side of the plaıntıff as insufficient, unreliable or improbable We are clear m 
our minds that the evidence adduced on the side of the plaintiff. quite satisfactorily 
establishes both the distinct lambs, (1) the factum of the marnage and (2!) long cohabi- 
tation and repute as husband and wife, necessarily giving rise to the strong presump- 
tion of a legal marrage The defendants have proved nothing to repel that 

\ strong presumption 


a * x * * * 
(After discussing the facts of the case their Lordships proceeded as follows :) 


We are satisfied beyond any doubt whatsoever that the uniform course of conduct on 
the part of the members of the fifth defendant’s family the father and the sons, 
leads to the irresistible conclusion that they treated the first plaintiff as the legally 
wedded wife of Arumugham and the second plaintiff as their legitimate daughter. 
Strangers and neighbours have also dealt with them only on that footing. The evi- 
dence indeed 1s overwhelming ın support of this finding We see no substance ın 
the argument that there ıs no proof that Homam and Sapathapathi, the essentials of 
the marriage have been p oved to have been performed. The presumption 1s not 
only with regard to the factum of the marriage, but also with regard to the perform- 
ance of the requisite ceremonies to constitute a valid marriage It 1s not as if the 
first plaintiff has admitted that the necessary ceremonies were not performed and 
necessary formalities were not observed At page 54, PW 1 has given evidence 
that fali was put on her neck by her husband and she and her husband exchanged 
garlands ın the presence of the idol of Goddess Meenakshiamman Merely because 
she has not referred to the other ceremonies, ıt does not mean that those ceremonies 
were not performed The defendants did not pursue any such line of cross-examına- 
ton They did not elicit any admission from the plaintiff that the other ceremonies 
were not performed In fact their cross-examınatıon was for the extreme contention 
that the whole episode was false and that Arumugham and the first plaıntıff never 
went through any form ofa marriage Having taken up such an extreme conten- 
tion, ıt does not le ın their mouth to urge that the plamtiff has not proved that the 
other ceremonies were performed There was no specific pleading or specific issue 
on that aspect of the matter When once ıt ıs proved that the marriage was per- 
formed the presumption arises that ıt 1s valid ın law and that the necessary cere- 
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monies had been performed, unless evidence to the contrary 1s adduced that the 
necessary ceremonies were not performed We have no hesitation in holding that 
on this portion of the case, ıt 15 a mere case of wicked harassment of the plaintiffs 
by the defendants who, on account of theır influence and wealth are exploiting the 
helpless situation ın which the poor plaintiffs are placed 


We shall now take up points 2 and 3 for consideration Arumugham died ın 
1954, before the Hindu Succession Act of 1956 The first plantıff would be entitled 
to 1/6th share in the suit properties under section 3, sub-section (2) of the Hindu 
Women’s Rights to Property Act of 1937 only ifshe establishes that at the tıme of his 
death, Arumugham died leaving an interest ın the joint family properties consist- 
ing of himself, his father and four brothers and that all the properties involved in the 
suit are joint family properties The answer to this question turns upon the effect 
of the release deed, Exhibit B-3, executed by Arumugham in favour of the fifth 
defendant on roth November, 1944 and the document executed by the fifth defen- 
dant, Exhibit B-1, ın favour of the defendants 1 to 4 on 17th November, 1959 That 
the properties were all the selfacquired properties of the father, fifth defendant, 
1s not ın serious controversy and the same has been established beyond any doubt. 
Exhibit A-ro, executed by the father ın June, 1943 shows that the father had been 
dealing with his properties as his self-acquired properties ın favour of his four sons 
and he has even excluded his first son, Rajagopalan in the scheme of distri- 
bution on account of some misunderstanding between the fifth defendant and 
Rajagopalan The next document, Exhibit A-11 of the year 1946 also proceeds 
on the same footmg that the properties are all the self-acquired, properties of the 
fifth defendant, except the change that ın the proposed scheme of distribution the 
father had changed his mind and got reconciled with his eldest son, Rajagopalan. 
Further the fifth defendant had also executed a deed in favour of his daughters again 
on the footing that the properties were his self-acquired properties and that was also 
cancelled by Exhibit A-11. There 1s no evidence that the family owned any 
ancestral nucleus, with aid of which, the suit properties were acquired The 
evidence, oral and documentary shows that all the properties are the self-acqured 
properties of the fifth defendant 


After misunderstandings arose between the plaıntıff$ and the defendants and 
immediately after the plamtuffs left the family house of the defendants two registered 
documents came into existence, one 1s Exhibit B-1, a registered release deed executed 
by the fifth defendant, Annavi, ın favour of defendants 1 to 4 and another, Exhibit 
B-2, dated 2nd December, 1959 2 registeed partition deed executed between the 
four brothers, defendants 1 to 4 It 1s necessary to set out the following relevant 
portion of Exhibit B-1 


“ Deed of Release of rıght to share executed on 17th November, 1959 by Annavi 
Pillai, son of Veeramalaı Pillai, Hindu, Vellala, Mıras, aged about 88 years and 
residing at Sevalur village cusba, Manaparaı, Kulıtalaı taluk ın favour of my 
sons, (1) Rajagopala Pillai, aged 48 years ; (2) Akilandam Pillai, aged 43 years; 
(3) Balasubramania Pilla, aged 35 years; (4) Somasundram Pillai, aged 32 
years, all residng at the aforesaid place 1s as follows — 


Now myself and you four persons have been living as members of undivided 
family for the past 13 years I have already, of my free will and voluntarily, 
abandoned and relinquished my rights ın respect of my self-acquired properties 
already acquired by me and all of us have been till today, enjoying these properties 
as family properties treating those properties as family properties in which all of 
us have rıghts Excepting myselfand yourselves no one else has any right, share 
or interest or clarm in our family properties ” , 

We are ın enjoyment of properties belonging to our family, namely, Indira 
Talkies, a permanent theatre at Manapparai, Indira Printing Press and Shantha 
Touring Talkies that functioned at Manapparai and also other properties 
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Now inasmuch as I have grown old and incapacitated from running the con- 
cerns and managing the properties, and also since my wife Santhayı Ammal, died 
three years ago and as I have desired to take exclusively the family properties describ- 
ed hereunder and you have agreed to the same and as J have myself taken the pro- 
perties hereunder with absolute rights and as I am enjoying the same from this date 
onwards, the remaining properties, namely, all the ımmovable and movable pro- 
perties, Indira Talkies, Indira Press, Shantha Tourıng Talkies, Lorry, money- 
Jending transactions and all the other family properties belonging to the family 
shall belong only to you four persons I shall have no interest, right and future 
claim whatever To this effect 1s this deed of release of right to share executed by 
me with my consent 


(Schedule omitted ) 


Witnesses —M S Srinivasan, son of M. N Seshagırı Iyer, 27, Agraharam, 
Kuhtala1 M K Venkatarman, Advocate, son of M S Krishnaswamy Iyer, 
Advocate, 8, Double Mall Street, Tıruchırappallı, V. Krishnamurthy, son of 
V Venkatesa Iyer, Paylur, Muthrasanallur Post, Tiruchirappalli Taluk Ident1- 
fied by (1) M, K Venkatarama Iyer, son of M S Krıshnaswamı Iyer, Advocate, 
(2) V. Krishnamurthi Iyer, son of V Venkatesa Iyer The four brothers there- 
after effected a partition of the family properties under a registered deed of partition, 
Exhibit B-2, dated 2nd December, 1959, there 1s nothing particular in the terms of 
the language in this document calling for special mention So far as Exhibit B-1 
is concerned, ıt 1s very ımportant to notice that ıt ıs a document which has been pre- 
pared with precision, presumably with the assistance of lawyer or lawyers ‘The 
second defendant himself ıs an Advocate and he also should have contributed to the 
significant recitals in Exhibit B-1 The use of the words in Tamil ain wow ig. M uma 
(voluntarily), Guari sir Qe ui gy (having abandoned) and DGG ing 
(my own free will) are all terms of significant importance This Exhibit B-1 proceeds 
on the footing that for the past 13 years (dating back from the date of Exhibit B-ı), 
ie, from 1946 onwards, the father and four sons were living as members of jomt 
family and that the father had abandoned or relinquished his rights ın the self 
acquired properties and they have instead been treated as joint family properties 
in which all the sons have equal rıghts In other words, the document proceeds 
on the footing that the father abandoned his separate rights and there has been a 
blending of the properties umpressing upon them the character of jomt family pro- 
perties and that it 1s on that basis, the members of the family were enjoying these 
properties The reference to the position or situation, 13 years back, in the opening 
portion of the second paragraph 1s to show that this abandonment by the father 
and the consequent blending or the change of character of the properties as joint 
family properties took place ın the year 1946 There 1s no evidence that the specific 
reference to 13 years, ie , dating back to 1946, was due to any mistake or otherwise, 
and we have to proceed on the footing that that recital ıs true and correct. It is 
not the case of any of the parties that there has been any division ın status among the 
members of the family and the reference to 13 years cannot obviously refer to the 
status of the members of the family as a joint family for a period of 13 years as though, 
prior thereto, the family was a divided family The reference to 13 years in the 
context ın that clause can mean only the actual abandonment of the separate rights 
of the father and the consequent blending and impressing upon the properties the 
character of jomt family properties. We are clear in our minds that that clause 
cannot have any other meaning 


At that tıme Arumugham was undoubtedly alive If there has been a blending 
by the father of his self-acguısıtıons, ıt would only mean that the father has abandon- 
ed his separate rights in favour of all the copaiceners who constituted a joint family, 
Hındu law does not permit a blending so as to impress upon the separate properties 
the character of joint family properties confining that right to some only of the 
coparceners in the family The doctrine of blending 1s a peculiar doctrine under 
Hindu law and blending can be only in favour of the entire body of coparceners. 
Whether the fifth defendant mtended to include Arumugham also as a person 
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entitled to the benefit of the blending or intended to exclude altogether 
Arumugham, it is of no consequence The -matter does not depend or 
rest with the imtentions of the fifth defendant The legal consequence of 
blending flows regardless of his mtentions In other words, if there has 
been a blending ın 1946, as admitted ın Exhibit B-1, the benefit of the blend- 
ing would enure for allthe members of the joint family including Arumugham 
and the result will be that when all the properties had become joint family properties 
in which Arumugham also, from the year 1946, had an equal share, ıt will not be 
open to the defendants 1 to 5 to enter mto any transaction either under Exhibit 
B-ı or under Exhibit B-2, by which the rights of Arumugham which had devolved 
upon the first plaıntıff under the Hindu Women’s Right to Property Act would ın 
any way be affected or preyudiced It would not be open to the father to execute 
Exhibit B-1 on those terms as to entitle his four sons alone to takethe entire properties 
to the exclusion of the first plaintiffs husband , again ıt would not be competent 
to the four brothers to effect a division as they have done under Exhibit B-2 excluding 
altogether the first plamtiff who 1s entitled to an equal share ın the nghts of her 
husband. To get over this situation, the argument that was advanced on behalf of 
the defendants 1s that Arumugham was not a member of the joint family at the time 
when the blending took place ın 1946, as according to the defendants, by reason of 
the release deed, Exhibit B-3, executed by Arumugham on roth November, 1944, 
Arumugham had ceased to be a member of the joint family and that thereafter the 
joint family consisted only of the father, Annavı and his four sons The argument 
is that as a result of Exhibit B-3, a division in status must be held to have taken place 
between Arumugham on the one side and the rest of the members of the family on 
the other, and that when the blending took place in 1946, the four brothers alone 
constituted a joint family along with their father Annavı It is not the case of the 
defendants either ın the pleadings or ın their evidence or ın the arguments, either in 
the trial Court or before us, that Arumugham effected a formal division in status by 
making the requisite unilateral declaration as required by Hindu law, at any time 
before his death This argument advanced ıs a pure legal one, ize, Exhibit B-3, 
the release deed executed by Arumugham by its own force and without anythmg 
more, brought about a division in status between Arumugham and the rest of the 
members of the joint family A further agrument was advanced that even if 
Exhibit B-3, did not bring about a division ın status, the release deed executed 
by Arumugham would put an end to all his rights with rı gard to the suit properties 
even ıf the properties became the joint family properties subsequent to the release. 
It is urged that in Exhibit B-3, Arumugham had not only acknowledged that all the 
immovable properties, money lending trade, etc, etc, were all the self-acquired 
properties of the father Annavi, Arumugham had also stated in unambiguous terms 
that he shall have no legal rıghts whatsoever ın any of those properties and that he 
had accepted a sum of Rs 500 paid thereunder ın full and final settlement of any 
rights that he could clam ın all the properties aforesaid even after the lifetime of Annavi. 
The terms by which Arumugham relinquished and released his rights are too wide, 
unqualified and unrestricted, that after Exhibit B-3, Argument would not be 
entitled to put forward any right or claim to the properties either during the life- 
tıme of the father or after the latter’s death and that in that context it did not matter, 
whether the properties, right through continued to be self-acquired properties of the 
father or subsequently became impressed with the character of joint family properties 
as a ıesult of the alleged blending m 1946 We are not-inclined to accept either 


limbs of this argument It 1s necessary to set out the terms of Exhibit B-3 which 
run as follows : 


“Deed of release executed on roth November, 1944, ın favour of V. Annavi 
Pillai, son of Veeramalai Pillai, Vellala Caste, Saivaite, Miras, aged about 75 years 
and residing at Cusba Manapparaı, Kulıttalaı taluk, Tiruchirapalli district, by 
Arumugham, third son of the aforesaid person, of the said caste and religion, aged 
about 26 years and at present residing at Madura 1s as follows — 


“ As a result of lack of amity between you and me in the family, I have been 
residing separately at Madura for the last about one year. All the ımmovable 
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and movable properties, money lending transactions, tıade and cash that are at 
present with you, are all your self-acquired properties I have no kind of legal 
right in them Even so, I have been asking you to give me someting out of them,for 
my sustenance and you have been refusing to give Ultimately on the recom- 
mendation of my mother that I mıght be given something, and on your acceptance 
of the same, I have on this date received fiom you Rs 500 (rupees five hundred} 
in cash, ın the presence of the Sub-Registrar, in full and final settlement of any 
rights that I may claim ın allthe properties aforesaid even after your life-time 
I have, hereby, released all the rights that I may claim over all the aforesaid pro- 
perties Ihave no right whatsoever in your immovable properties, cash, monev- 
lending transactions and busmess dealing ” 


To this effect have I executed this release with my whole-hearted consent 


If the properties were joint family propeitiesin November, 1944 (at the time of 
Exhibit B-3), Arumugham’s rights would be completely extinguished and the release 
deed executed by him in favour of the father will be regarded as a release deed 
executed ın favour of the entire body of the coparceners In this connection, refer- 
ence may be made to the recent Full Bench decision of the Andhra Pradesh High 
Court in Anyaneyulu v Ramayyaj, ın which ıt was held that the effect of the relinquish- 
ment by a coparcener of his share is to separate him from the family while the others 
continue as members of an undivided family This Full Bench decision applied the 
principle of the decision of the Supreme Court in Rukhmabai v Laxminarayan?, that a 
member of the joint family need not receive any share ın the joint estate, but he may 
renounce his terest therein and that his renunciation merely extinguishes his interest 
in the estate, but does not affect those of the remaining members vis -a-vis the family 
properties The release or renunciation, though ın form 1s in favour of one of the 
members of the joint family and not in favour of the rest of the members of the joint 
family as a unit, ıt has been held that in law it should be regarded as a renunciation 
in favour of the entire body on the reasoning that the legal effect of renunciation 1s 
extinction and reduction of the number of members to whom shares would have to 
be allotted 1f and when a division takes place—wde Mulla’s Hindu Law, page 299, 
section 264, thirteenth edition o Itıs difficult to refer to the Full Bench decision of 
this Court in Subbannav Balasubba Reddi3, ın which ıt was held that when a copar- 
cener relinquishes his interest ın the jomt family property, the relinquishment 
operates for the benefit of all the members even though ın form, the deed is 
executed only ın favour of one of them 


The renunciation by acoparcener of his interest ın the joint family property 
makes him a divided member from the rest (vide Mayne, page 556, paragraph 454, 
(11th Edn.), and Mulla, thirteenth edition, page 384, section 328, sub-sectin 6). 
The principle on which such a renunciation is said to have the effect of bringmg 
about a division ın status 1s that when a person 1s a member of the joint family, he 1s 
joint in estate, mess and worship with the rest of the members of the joint family and 
when he renounces his interest ın the jomt family properties, there 1s thereafter no 
jomtness in estate, between himself on the one hand and the other members of the 
family on the other The essential condition of jointness ın estate no longer subsists 
and necessarily a division in status takes place. When once the community of 
property between the releaser and the rest of the members of the family stood severed, 
the legal consequence 1s that he ceased to be a member of the joint family. From 
this 1t will be seen that such a renunciation will have the legal consequence of bring- 
ing about a division ın status only if there 1s a renunciation of his interest in the joint 
family properties In other words, if atthe time of the release or renunciation, 
there are no joint family properties, the release will not have the effect of bringing 
about a division ın status It1s unnecessary to refer to the several decisions ın which 
a release was held to have the legal consequences of bringing about a division ın 
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status as they are all cases ın which the family admıttediy owned joint family pro- 
perties and the release or renunciation was with reference to such properties In 
the stant case,Exhibit B-3, proceeds on the footing that all the properties of Annavi 
are his own self-acquired separate properties There 1s no jomntness of estate ın that 
sense or community of properties which became severed as a result of the release, 
and Arumvgham continued to be a member of the joint family even though at that 
tıme the family owned no joint family properties From this it follows that when 
the blending took place in 1946 all the members of the joint family including 
Arumugham became entitled to rights therem 


The question next arıses whether Exhibit B-3, would operate as a bar agamst 
Arumugham because of the recitals in Exhibit B-3, that Arumugham had released 
all his rıghts in the properties including the rights ın the properties even after the 
lifetrme of Annavı The question 1s what ıs the effect of the relinqushment or 
release by Arumugham of all rights of every description in the properties ın question. 
It 1s well settled rule of interpretation of deeds of release that, however, wide and 
general the covenant of release may be, 1ts operation must be restricted to the rights 
which are in the contemplation or ın controversy between the parties and would not 
cover or comprehened rights which are never in the minds of the parties at that tıme 
It ıs sufficient to refer to the decision of the Supreme Court Chinnathayi v Kulasekhara?. 
In that case, the question arose about the scope of a release deed executed by one 
Sundra Pandıya (under a compromise) by which Sundara Pandya released and 
relinquished his rights to succeed to the Zamındarıand one Kandasamı was acknow- 
ledged as the rıghtful herr The question arose whether this release operated as a 
bar to the rights of Sundara Pandıya to succeed by survivorship, as and when the 
succession arose, or whether under the release, Sundara Pandıya merely relinquished 
his right to succeed to the Zamındarı immediately as the sentormost member of the 
family The Supreme Court held that at the time of the release, the parties were 
only concerned with the right to succeed to the zamındarı as a senior member of the 
family and that nothing was ın the contemplation between the parties as to what 
should happen ın case Kandaswamu’s line died out Reference may be made to the 
following observations in paragraph 34, page 37 


“T »e whole emphasis of Mr Raghavan who represented Kulasekhara was on the 
words of the deed contamedin clause 5 setout above Sundara Pandıya by this 
clause stipulated that he willhave no right to the property shown as belonging to the 
widow Sundara Pandiya was then agreeing that the widow should retain the 
Zamındarı absolutely, his mind being influenced by the will Later on by the 
compromise made in Kandasamı's suit what had been given absolutely to the 
widow w 1s converted into a life estatewith the exception of the pannailands and 
Kandaswamı was acknowledged as the rightful heir The recitals in the release 
deed, therefore, have to be read ın the light of the terms and conditions of the deed 
of compromise and the properinference from these ıs that Sundara Pandıya relin- 
quished his rights to succeed to the Zamindari immediately as the senior most mem- 
ber of the family but that he did not renounce his contingent right of succeeding 
to it by survivorship if and when the occasion arose Its well settled that gene- 
ral words of a release do,not mean release of rights other than those then put up 
and have to be limited to the circumstances which were ın the contemplation of 
the parties when it was executed (vide Directors & Co of London and South Western 
Railway Blackmore? In that case it was said that general words in a release are 
limited to those things which were specifically ın the contemplation of the parties 
when the release was executed This rule 1s good law in India as ın England 
The same rule has been stated ın Norton on Deeds at page 206 (2nd Edn) thus 

“ The general words of a release are limited always to that thing or those things 
which were specially ın the contemplation of the parties at the tıme when the 
release was given, though they were not mentioned ın the recitals ” 
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In Hausham’s edition of Halsbury’s Laws of England, Volume 7 at page 251, paragraph 
345, the rule has been stated in these terms 


“ General words of release will be construed with reference to the surrounding 
circumstances and as being controlled by recitals and context so as to give effect 
to the object and purpose of the document A release will not be construed as 
applying to facts of which the creditor had no knowledge at the tıme when ıt was 
given”. 


In Chintamun Singh v. Nowlukho Konwari1, where the document was drafted in almost 
the same terms as Exhibit P-17, ıt was said that though thewords of the petition of 
compromise were capable of being read as ıf the executants were giving up all rights 
whatever ın the taluk a of Gungore, yet ın the opınıon of their Lordships the transac- 
tion amounted to no more than an agreement to waive the claim to a share ın and to 
the consequent right to a partition of the taluka and there was no intention to change 
the character of the estate or the mode ın which ıt was to descend The parties in the 
year 1890 were not thinking of their future rights of survivorship at all What 
Sundara Pandiya must be taken to have said by this release was “Tam giving up 
my present rights as a senior member ın favour of Kandasamı whom I recognize as 
the rightful heir to the zamındarı as a member of the joint Hindu family’. Kanda- 
sami agreed to give him the village of Dombacheri ın lieu of recognition of his title by 
him It was not within the ken of the parties then as to what was to happen to the 
zamındarı ın case Kandasamv’s line died out In view of this clear pronouncement 
by the Supreme Court, ıt ıs unnecessary to burden this judgment by reference to 
other cases dealing with deeds containing general words of release At the time of 
Exhibit B-3, none of the parties had any idea ofAnnavi relinquishing his rights over 
his self-acquisitions and converting them into joint family properties under the doc- 
trine of blending This peculiar doctrine of blending under the Hindu Law was not 
present in the mind of Arumugham or in that of Annavı In every portion of the 
docunient, Annavi was anxious that Arumugham should acknowledge that the 
properties were self-acquired properties of Annavı and ıt would be virtually re-writ- 
ing this document to import into this deed an intention on the part of Arumugham to 
relinquish his rights if there should be a blending ın future Even assuming that this 
document be construed as Arumugham releasing his right to a claim on the basis of a 
blending ın future, such a release ıs void and operative as amounting to a release of 
a mere shes successionis or the right to a chance of a legacy, coming within the mischief 
of section 6, sub-clause (a) of the Transfer of Property Act Such a precarious right 
resting upon the hope of a future blending, depending upon the sweet will and plea- 
sure of Annavı, ıs nothing more than a spes successionis, and the law does not permit a 
transfer or release of such rights (Vide Mulla’s Transfer of Property Act, fifth edi- 
tion, pages 57and 61) ‘This principle is well settled and doesnot require much 
elaboration, it ıs sufficient to refer to the Bench decision of this Court ın Abdul Kafoor 
v. Abdul Razack?, which contains a discussion of the relevant cases in which either sec- 
tion 6 (a) of the Transfer of Property Act or the principle of the same was applied 
In that case, the question arose whether the release deed executed by a daughter ofa 
Muslim ım favour of her daughter relinquishing all her rights of inheritance ın the 
properties of her father on receipt of consideration of Rs 300 would operate as a bar 
to her rights of inheritance on the death of the father That release deed executed by 
the daughter was substantially ın the same terms as the release deed of Arumugham, 
Exhibit B-3 ın the instant case and the relevant clause 1s as follows 


“Whereas I have agreed to receive from you a sum of Rs 300 and to execute 
a release in respect of my rights over the immovable and movable properties 
belonging to you, the sum received by mein the matter of getting a simple debt bond 
executed by you ıs Rs 300 - AsthissumofRs 300 has been received by mein the 
aforesaid manner, I have no right whatever over our immovable and movable pro- 
perties Hereafter there will be between us friendly relationship only and not 
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relationship as regards money matters. To the said effect ıs the deed of release 
executed by me with consent ” 


The learned Judge followed and applied the earher Full Bench decision of this 
Court in Asa Beevi v. Karuppan Chetty! It was also held that the release cannot be 
supported on the ground of its being a mere contract not to claim a share when the 
succession opened and that no distinction can be drawn between a case of actual 
relinquishment of the chance of inheritance and a contract to relinquish ıt m future. 
It was further held that the release could not be upheld as a family arrangement 
For these reasons, 1t has to be held : 


(i) that the release deed Exhibit B-3 cannot be interpreted as comprehend- 
ing a mere contingent right depending upon a future blending at the sweet will and 
pleasure of Annavı , and (ii) even ıf such an effect was intended to be achieved 
either because of the compelling context or the general words of the document, 1t 
would be invalid under section 6 (a) of the Transfer of Property Act ” 


The argument that at that time, the father was greatly displeased with the son and 
the sole object of getting a release deed was to exclude Arumugham from any rights 
ın the properties whatsoever and that to uphold Arumugham’s right on the basis of 
blending ın 1946 would defeat the very purpose of Exhibit B-3 does not appeal to us 

The answer to this question depends upon the proper interpretation of the terms of 
the release deed and how far any such contemplated result could be given effect to 
ın the face of the express prohibition ın section 6 (a) of the Transfer of Property Act. 


In the trial Court, the learned Judge had expressed some doubt about the 
genuineness of this transaction evidenced by the release Exhibit B-3 as the original 
document of release was not produced The entire reasoning of the learned Subordinate 
Judge on this portion of the case ıs wrong Indeed, learned Counsel, for the respon- 
dents did not support the view of the trial Court on this aspect of the matter The 
certified copy of the release deed, Exhibit B-3, has been produced The endorsements 
show that Arumugham presented the document for registration We see no justifi- 
cation whatsoever for not accepting the evidence of DW 1 He 1s an absolute 
stranger to the family and he was ın identifying and attesting witness before the Sub- 
Registrar. He ıs a representative of a well-established and respectable film com- 
pany and at the time of the registration of Exhibit B-3, this witness was m Manapparai 
in connection with the business ofthis company The document also shows that a 
sum of Rs 500 was paid to Arumugham at the time of the registration before the Sub- 
Registrar. In fact, the suggestion ın the cross-examınatıon of Annavi, D W 2, 1s that 
the release deed was obtained from Arumugham 1n order to avoid creditors proceed- 
ing against the share of Arumugham. The trend of cross-examination accepts that 
Arumugham had executed the release deed It 1s unnecessary to labour this point 
further as Counsel for the respondents accepted the position that Arumugham had 
executed the release deed, the original of Exhibit B-3 


For all these reasons, we confirm the judgment and decree of the trial Court and 
dismiss the appeal with costs. 


S.V.J. Appeal dismissed, 


RR m A 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
(Special Original Jurisdiction ) 
PRESENT CMR. Justice P. RAMAKRISHNAN. 


A Arpudaswamı Chettiar Petitioner* 
u 
Deputy Commercial Tax Officer, Nagapattinam ds Respondent 


Madras General Sales Tax Act (I of 1959), section 16 (1) and Central Sales Tax Act (LXXIV 
of 1956), section 9 (3)—Central Sales Tax (Madras) Rules—Rule 5 (7)—Power of 
assessing authority to assess escaped turnover—Escaped turnover—Turnover originally 
assessed to tax as per Madras Act—If could be re-opened and assessed to tax under 
the Central Act on the ground that the earlier assessment was not on a proper interpretation 


of the law. 


Rule 5 (7) of the Central Sales Tax (Madras) Rules, which ıs in pari materia 
with section 16 of the Madras GeneralSalesTax Act, 1959, 1s of wide ımport and 
the assessing authority under the Sales Tax Act will have jurisdiction to re-assess 
an earlier assessment on the ground that the earlier assessment did not properly 
interpret the provisions of the Central Sales Tax Act The use of the word 
“ any reason ” shows that the power under the provisions 1s not lumited or circums- 
cribed by conditions simular to those prescribed under the corresponding provision 
in section 34 of the Income-tax Act Even under section 34 of the Income-tax 
Act ıt ıs now settled law that the word ‘ information ’ would include information 
as to the true and correct state of the law and relevant judicial decisions 


Even if rule 5 (7) of the Central Sales Tax (Madras) Rules 1s ultra vires, the 
power of reassessment can be exercised under section 9 (3) of the Central Sales 
Tax Act read with section 16 (1) of the Madras General Sales Tax Act (I of 1959). 


State of Madras v. Louis Drefus & Company, Ltd (1955)6 STC 318, Dist ; 
J A Kareem Sait v. Deputy Commercial Tax Officer, (1966) 18S TCG 370, Expl ; 
Maharajadharay Sır Kameshwar Singh v. State of Bihar, (1959) 37 ITR 388; 
(1960) ML J. (Gil) 83 (1960) SQ J 145 AIR 1959 SC 1303, Foll Deputy 
Commissioner (C T) Cowmbatore v Srinivasa Iyer, TG No 85 of 1962 (unreported 
decision). 


Petition under Article 226 of the Constitution of India, praying that in the cir- 
cumstances stated therein, and in the affidavit filed with WP No 1942 of 1964 on 
the file of the High Court, the High Court will be pleased to issue a writ of certiorari 
calling for the records in GT Nos 726 of 1959-60, 726 of 1960-61, 726 of 1961-62, 
726 of 1962-63 (in WP Nos 1942 to 1945 of 1964) respectively and quash the orders, 
dated 23rd November, 1964, and made therein. 


K. Parasaran, for Petitioner 
N. Thiagarajan, for the Special Government Pleader, for Respondent. 
The Court made the following 


ORDER —These Writ Petitions involve a common question for consideration 
and therefore they are heard together They relate to assessments made on the 
Petitioner under the Central Sales Tax Act respectively for 1959-60, 1960-61, 1961- 
62 and 1962-63 o Itıs not necessary to mention the figures of turnover for the pur- 
pose of these writ petitions What 1s important to be noticed ıs that for the several 
years mentioned above and ın respect of the items of turnover now in dispute, the 
assessing authority made assessments on the footing that they were local sales assess- 
able under the Madras General Sales Tax Act The relevant assessment orders 
for four years mentioned under the Madras Sales Tax Act were passed on 15th 
January, 1961, 15th July, 1961, ıgth December, 1962 and grd December, 1 963. 
The assessee 1s a candle merchant and he supplies candles to churches and other 
institutzons both ın Madras State and outside Regarding the turnovers ın dispute 





* W P. Nos 1942 to 1945 of 1964. 27th July, 1967. 


428 i THE MADRAS LAW JOURNAL REPORİĞ, {1968 


the factual position was that they represented sales of candles to purchasers outside 
the Madras State and despatched by the petitioner himself through lorries and trains 

In the railway receipt or the lorry receipt the assessee noted his name as the consignor 
and the buyer’s name as consignee The Sales Tax Department in the orders 
mentioned above concluded that the transactions were sales completed ın Madras 
State and assessed them under the Madras General Sales Tax Act of 1959 The 
officer who made these assessments was the Deputy Commercial Tax Officer 
at Nagapattmam But when ıt came to the corresponding turnover m 1963-64, the 
Deputy Commercial Tax Officer was of the opinion that sales of the same descrip- 
tion should have been really assessed under the Central Sales Tax Act because the 
transactions occasioned the movement of the goods from one State to anothe: thereby 
attracting the defimtion of sales in the course of inter-State trade or commerce given 
ın section 3 of the Central Sales Tax Act, 1956 Not merely did he make the assess- 
ment thus under the Central Sales Tax Act on the corresponding turnover for 1963-64 
but he also felt called upon to re-assess the corresponding turnovers already assessed 
as stated above under the Madras General Sales Tax Act for the four years above- 
mentioned and issued on gth June, 1964, a notice to the assessee relying upon rule 
5 (7) of the Central Sales Tax (Madras) Rules, which ısın the following terms . 


“ Tf for any reason, the whole or any part of the turnover of business of a dealer 
has escaped assessment to tax 1n any year, the assessing authority may, at any time 
within five years next succeeding that to which the tax relates, determine to the 
best of his judgment the turnover which has escaped assessment and assess the 
tax payable on such turnover after issuing 2 notice to the dealer and after making 
such enquiries as he considers necessary ” 


After hearing the representations of the assessee, he decided that in so far as the turn- 
overs above mentioned were not assessed to Central Sales Tax, but only to the local 
sales tax of the Madras State, there was an escape of assessment within the meaning 
of the above rule and therefore he re-assessed them to Central Sales Tax by assess- 
ment made on 23rd November, 1964 The petitioner has filed these Writ Petitions 
challenging the above mentioned re-assessments 


The argument initially urged by Sri Parasaran, who appears for the petitioner, 
is that the Deputy Commercial Tax Officer in making the re-assessments was really 
sitting ın appeal over the assessments made earlier by the then Deputy Commercial 
Tax Officer. The Deputy Commercial Tax Officer who made the assessment on 
the earlier occasion under the Madras General Sales Tax Act must be presumed to 
have been fully aware of the relevant provisions of the Central Sales Tax Act which 
were ın force at the time also In fact ıt 1s urged that in the year that preceded 
the present set of four years, viz , 1958-59, with regard to the return of the corres- 
ponding turnover representing sales outside the Madras State, the assessrr ent officer, 
held that they were local sales and completed the assessment accordingly and that 
assessment became final It ıs urged by the learned Counsel, that the jurisdiction 
under rule 5 (7) to make an assessment of escaped turnover does not involve the 
exercise of what 1s plainly an appellate jurisdiction, volving the correction of erro- 
neous decisions by assessing authorities on prior occasions, which should be properly 
the function of the higher appellate authorities who have been provided by the Act 
itself for that purpose He referred ın this connection to decisions under the provi- 
sion of section 34 of the Indian Income-tax Act of 1922 Section 34 (1) ısın the 
followıng' terms : 

Section 34 (1): 

Tf 

(a) the Income-tax Officer has reason to believe that by reason of the omis- 
sion or failure on the part of an assessee to make a return of his income under 
section 22 for any year or to disclose fully and truly all material facts necessary for 
his assessment for that year, come, profits or gains chargeable to income-tax 
have escaped assessment for that year, or have been under-assessed or assessed 
at too low a rate , or have been made the subject of excessive relief under the Act, 
or excessive loss or depreciation allowance has been computed, or 
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(b) notwithstanding that there has been no omission or failure as mentioned 
ın clause (a) on the part of the assessce, the Income-tax Officer has ın consequence 
of ınformatıon in his possession 1eason to believe that income, profits or gains 
chargeable to ıncome-tax have escaped assessment for any year, or have been 
under-assessed, or assessed at too low a rate, or have been made the subject of 
excessive relief under this Act, or that excessive loss or depreciation allowance 
has been computed, he may ın cases falling under clause (a) at any time and in 
cases falling under clause (b) any any time within four years of the end of that 
year, serve on the assessee, or if tHe assessee 1s a company, on the principal officer 
thereof, a notice containing all or any of the requirements which may be included 
m a notice under sub-section (2) of section 22 and may proceed to assess or re- 
assess such income, profits or gains or recompute the loss or depreciation allowance; 
and the provisions of this Act shall, so far as may be, apply accordingly 
as if the notice were a notice issued under that sub-section ” 


But one crucial point of distinction between section 34 (1) of the Indian Income-tax 
Act and rule 5 (7) of the Central Sales Tax Rules extracted above may be straight- 
away mentioned at this stage Section 34 (1) refers to definite information which 
has come into possession of the Income-tax Officer leading to a discovery of escape 
of assessment , but rule 5 (7) ıs wider ın scope and uses the words “ if for any reason ”’. 
A provision similar to that found ın rule 5 (7) was also found ın rule 17 of the Rules 
framed under the Madras General Sales Tax Act, 1939, and this rule was later on 
ıncorporated ın the body of the Act itself as section 16 when the Madras General 
Sales Tax Act was amended ın 1959 Therefore ıt ıs clear that the Sales Tax Act 
deals with a situation where the authority empowered to assess escaped turnover 
can exercise that power “for any reason ” which leads him to the conclusion of 
turnover having escaped assessment, whereas section 34 (1) narrows down the situa- 
tion to the extent that ıt refers to information reaching possession of the Income-tax 
Officer after the earlier assessment and leading to the discovery of escaped assess- 
ment I will briefly refer to the decisions cited in this connection at the Bar 


„The decision of a Full Bench of this Court in State of Madras v Louis Dreyfus & 
Company Limited! held the field for a long time That decision was given ın connec- 
tion with rule 17 of the Madras General Sales Tax Rules, 1939, and it defined 
“ escape ” for the purpose of this rule, in the following terms * 


“ The ‘ escape’ that serves as the foundation of the jurisdiction to re-open an 
assessment 1s that of ‘ turnover ’ and not be ıt noted, an a$sessment ‘ Turnover ° 
escapes when it 1s not noticed by the officer either because ıt ıs not before 
hım by reasonof an inadvertence, omission or deliberate concealment on 
the part of the assessee, or because of want of care on the part of the officer, the 
turnover though in the books has not been taken notice of This would be the 
natural and normal meaning of the expression ‘ turnover’ ‘which has escaped” 
m rule 17 (1) 


There 1s no real analogy between rule 17 (1) of the Madras General Sales Tax 
Rules, 1939, and the provisions of section 34 of the Indian Income-tax Act, 1922 E 


Relyıng upon these ob.ervatıons learned Counsel contended that the turnover now 
assessed was before the assessing officer on the earlier occasion, that he took ıt into 
account, but decided according to the best of his reasoning, that ıt should be assessed 
only under the Madras Act , but what we have here is an alteration of opinion by 
a subsequent Deputy Commercial Tax Officer leading to a re-assessment and not 
any of the situations mentioned ın the Full Bench decision, such as failure to notice 
the turn over ın question by reason of inadvertence, deliberate concealment, or want 


of care, etc 
In N Naganatha Iyer v Commissioner of Income tax?, a Bench of this Court dealing 
with assessment to icome-tax under section 34 observed that when a return had 


x (1955) 6 S.TC 318 60 ITR 647. 
2, (1965)21T)J 326, (1965)2MLJ 242, 
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been filed but no assessment had been made, ıt could not be said that income escaped 
assessment so as to justify action under section 34 


In Sankaralinga Nadar v Commissioner of Income-tax1, again a case which arose 
under section 34 of the Indian Income-tax Act, a Bench of this Court held that an 
action under'section 34 of the Act cannot be justified on the ground of a mere change 
of opınıon regarding the chargeabılıty of income on the part of the reassessing officer 
different from his own previous opınıon or fiom that of his predecessor-in office 
But the Court qualified the remark by saying that income which escapes assessment 
as a result of the lack of vigilance of the Income-tax Officer or due to inadvertence 
or negligence or to the perfunctory performance of his duties without due care and 
caution can well be within the ambit of section 34 (1) (4) provided the requirements 
of that section are satisfied. 


The decision ın Maharaj Kumar Kamal Singh v Commissioner of Income tax? ıs an 
important land-mark in the case law under section 34, wherein the Judges of the 


Supreme Court laid down certain important principles for applying section 34. 
They held : 


“ (4) that the word ‘ information’ ın section 34 (1) (b) included information 
as to the true and correct state of the law, and so would cover information as to 
the relevant judicial decisions , 


(i) that ‘ escape’ ın section 34 (1) (b) was not confined tv cases where no 
return had been submitted by the assessee or where income had not been assessed 
owing to inadvertence or oversight or other lacuna attributable to the assessing 
authorities , even ın a case where a return had been submitted, if the Income-tax 
Officer had erroneously failed to tax a part of the assessable income, ıt was a case 
where that part of the income had escaped assessment , 


yas 


(iit) that, therefore, the decision of the Privy Council was ‘ information’ 
within the meaning of section 34 (1) (6) and that the decision justified the belief 
of the Income-tax Officer that part of the appellant’s income had escaped assess- 

' ment for the relevant year.” 


In that case at the tıme of the original assessment an 1tem of income was excluded 
from the scope of ıncome-tax assessment because the law laid down by the Patna 
High Court treated such income as agricultural income, but subsequently the Privy 
Council reversed that decision holding that such an income was not agricultural 
ıncome Thereupon the Income-tax Officer mutiated re-assessment proceedings 
and the Supreme Court held that the correct view of the law as laid down subse- 
quently by the Privy Council should be treated as ‘ information ° giving jurisdiction 
to re-assess under section 34 (1) (b) It was urged by the learned Counsel Sri 
Parasaran that the present 1s not a case where the law had altered, and one earlier 
authoritative view of the law had been replaced by another view What has happen- 
ed ıs that the subsequent assessment officer considered that the view taken by his 
predecessors-ın-office was wrong without any fresh information or without any fresh 
authouitative decision of a Court of law about the correct position of the law He 
contended that this pomt was left open by the Supreme Court in the concluding 
portion of their judgment ın the repcı bove mentioned He therefore urged that, 
in this state of the law, ıt cannot be hcl. that the assessing officer ın the present case 
acted properly within the jurisdiction conferred under rule 5 (7) to assess the escaped 
turnover 


But the learned Counsel appearing for the respondent-assessing authority urges 
that whatever may be the view in regard to section 34 (1) of the Income-tax Act, 
there cannot be any more doubt at the present moment, ın regard to the ınterpreta- 
tion of a provision lıke the one found ın rule 5 (7), ın view of a subsequent decision 
of the Supreme Court as well as a decision of this Court In Maharajadhiray Sir 

I ILR (1963) Mad 214 48ITR 314 G)92 (1959) 1 MLJ (SC) 92 (1959) S.C, 
2 (1959)35IT.R:.(ı959)rAnWR,(S J 230, AIR 1959 SG 257, 
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Kameshwar Singh v State of Bihar? the Supreme Court had to consider section 26 
of the Bihar Agricultural Income-tax Act which contains a clause “if for any reason 
any agricultural income has escaped assessment for any financial year or ” 
etc , etc , and therefore m pari materia with the clause m rule 5 (7). In that case 
an earlier assessment under the Agricultural Income-tax Act had been made and 
confirmed Later on the same Agricultural Income-tax Officer re-ınterpreted the 
terms of a lease deed relied upon on the earlier occasion and came to the conclusion 
that the rent under that lease deed ought to have been assessed as income of the 
assessee and to that extent ıt had escaped assessment on the earlier occasion and 
reassessed ıt under section 26 When the attention of Hidayatullah, J, who deli- 
vered the judgment of the Supreme Court, was drawn to the issue which was left 
open in the earlier Supreme Court decision cited above, he observed at page 394 


“ The use of the words “any reason’ which are of wide import dispenses with 
those conditions by which section 34 of the Indian Income-tax Actıs circumscribed 
The point which was thus left over by Gajendragadkar, J , cannot arise ın the 
context of the Act we are dealing with ” 


The Supreme Court concluded that “ the Agricultural Income-tax Officer was 
competent under section 25 of the Act to assess as item of income which he had omitted 
to tax earlier, even though in the return that income was included and the Agricul- 
tural Income-tax Officer then thought that ıt was exempt.” 


In an unreported decision of a Bench of this Court in The Deputy Commissioner 
(GT), Colmbatorev D Srinivasa Iyer?, Venkatadrı, J , who delivered the judgment of 
the Bench relied upon Maharajadhira; Sir Kameshwar Singh v State of Bihar! and held 
that Jomt Commercial Tax Officer had jurisdiction under the Madras General 
Sales Tax Act to revise his own original order and by a subsequent order refix the 
turnover at an enhanced amount and assess the tax on the revised turnover, relying 
for that purpose on section 16 (1) of the Madras General Sales Tax Act, 1959, which, 
as observed earlier, 1s in pari materia, with rule 5 (7) of the Central Sales Tax Rules 
In view of these authoritative statements on the interpretation to be given to the 
terms of rule 5 (7) ofthe Central Sales Tax Rules as well as section 16 (1) of the 
Madras General Sales Tax Act, 1959, ıt will not be proper to hold that the Deputy 
Commercial Tax Officer ın this case had no jurisdiction to re-assess the earlier assess- 
ment which had been made under the Madras General Sales Tax Act, on the ground 
that the earlier assessment did not properly mterpret the provisions of the General 
Sales Tax Act the ınter-State sales, and that on the correct view of the relevant 
provisions, the tulnover should have been assessed only under the Central Sales Tax 
Act and not under the Madras General Sales Tax Act I may incidentally observe 
that there was no attack at the tıme of the hearing about the correctness of the legal 
position about the assessability of the turnover in question under the Central Sales 
Tax Act. 


The next argument that was urged by Sri Parasaran was that Veeraswamı, J., 
delivering the judgment of a Bench of this Court in Haji F A Kareem Sait v Deputy 
Commercial Tax Officer? struck down rule 5 (7) of the Central Sales Tax (Madras) 
Rules as being ultra vires the rule making authority and that will be a ground for 
yuashıng the assessment ın the present case also But it has to be borne in mind 
that in Haji 7 A Kareem Sait v Deputy Commercial Tax Officer? what was attacked 
was the validity of the assessment under rule 5 (7) made by the assessing authority, 
just as the petitioner had done ım the present case, by means of a writ petition How- 
ever, the Bench held that even though the re-assessment could not be sustained under 
rule 5 (7) as that rule was ulira vires, the Revenue could maintain and support the 
re-assessment on the ground that section g (3) of the Central Sales Tax Act would 
confer on the assessing authority power to assess turnovers under the Central Sales 
Tax Act and for that purpose he could exercise all the powers under the Madras 
General Sales Tax Act Such powers would include the power under section 16 (1) 
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to re-assess escaped turnovers Therefore the Bench held that even after rule 5 (7) 1s 
struck down as ultra vires, there will be no 100m to quash the re-assessment, because 
ın any event section 9 (3) of the Central Sales Tax Act, read with section 16 (1) of 
the Madras General Sales Tax Act would confer jurisdiction to 1e-assess, the turnover 
which had escaped 


There was an argument by the learned Counsel for the respondent State that 
the petitioner ought not to have approached this Court for remedy by way of writ 
proceedings when he had before him, the remedy by way of appeal to the hierarchy 
of Tribunals under the General Sale Tax Act As against this, the petitioner’s 
Counsel urged that he had an argument to put forward regarding the jurisdiction 
of the authority to assess the turnovers as escaped turnovers, that in any event he 
had an argument to put forward about the vires of rule 5 (7), that these contentions 
he could not urge before the Tribunals constituted under the Act itself, and that 
this circumstance would give him a right to invoke the powers of this Court under 
Article 226 of the Constitution I am inclined to accept this argument and hold 
that, on the pleas put forward, the petitioner was entitled to approach this Court, 
for remedy under Article 226 of theConstitution But, ın view of the considerations 
set out earlier, no relief can be afforded ın these writ petitions because the decisions 


above cited clearly give jurisdiction to the assessmg authority for re-assessmmg the 
escaped turnovers in this case. 


The petitions are dismissed. 


Before parting with the cases, I will refer to a representation made by the learned 
Counsel for the petitioner with, ın my opinion, a great deal of justzfication, that this 
1s an unfortunate case where the assessee who had been made to pay assessment 
on the concerned turnover under the Madras General Sales Tax Act at a lower rate, 
1s being re-assessed on the same turnover under the Central Sales Tax Act at a higher 
rate, but without any assurance being given to him of the necessary refund where 
there had been excess realisations, or adjustment as the case may be In counter 
affidavit of the Department ın these writ petitions, there 1s an averment for the pur- 
pose of meeting this complaint, that the assessment under the Madras General Sales 
Tax Act in respect of the turnover mvolved ın these years will be “ revised ” by the 
appropriate authority suitably after the present assessment proceedings are finalised. 
It 1s not clear to me what ıs meant by the statement about ‘suitable revision’ It 
1s a vague statement, and the petitioner feels apprehension about his relief It will 
be much better for the assessing authorities to give credit to the amounts collected 
from the assessee under the assessment made under the Madras General Sales Tax 
Act when making a demand for the assessment at the higher rate levied under the 
Central Sales Tax Act so that the assessee 1s not compelled to pay over any part 
of the sum twice But if he had already paid any amount twice over the simplest 
way 1s to give credit to what has already been paid twice over and collect only the 
balance and make the necessary adjustment between the amounts due to be collected 
under the Central Sales Tax Act and the Madras General Sales Tax Act under the 
appropriate heads of account 


No order as to costs 


RM Petitions dismissed, 
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IN THE HIGH GOURT OF JUDICATURE AT MADRAS, 
(Special Original Jurisdiction.) 
PRESENT —MR Justice P S KATLASAM 

M. Jayaram ..  Petitloner* 

v. 
Srı Rama Vılas Service Ltd , Kumbakonam, and another -. Respondents, 
Madras Motor Vehicles Rules, rule 208 (c)— Application for extension of route jiled in Form 

PVA— Application however described as one for variation—Maintainability 


Constitution of India (1950), Article 226—Point raised for first time involving decision on 
disputed facts—Not allowed to be urged in writ petition 


Where the petitioner appled before the Regional Transport Authority for 
variation of one of the conditions of his permit by extension of the route and the 
application was filed ın Form PVA as requircd by rule 208 (c) of the Madias 
Motor Vehicles Rules, but by mistake the petitioner described his application as 
one for variation, on the question whether the application was maintamable, 


Held, the word “variation” ın rule 208 (c) included both variation as well as ar 
extension, both being variations of conditions of a permit, and when the nature 
of the variation desired was clearly given in column (13) of Form PVA, it could 
not be said that the requirements of rule 208 (6) had not been complied with. 


Even otherwise, 2 e., even if ıt should be held that the petitioner was,1n error in 
making an application for variation, 1f the Regional Transport Authority had the 
power to grant what was in fact prayed for, 1t could grant it in spite of the fact that 
the name given was erroneous In such a case dismissing the application as not 
maintainable would be wholly technical and unsupportable in law. 


A question which 1s raised for the first tıme and which would involve a decision 
on disputed questions of facts should not be allowed to be urged in a writ petition 
under Article 226 of the Constitution. a 


Petition under Article 226 of the Constitution of India, praying that inthe cirs 
cumstances stated ın the affidavit filed therewith the High Court will'be pleased to 
issue a writ of certzorart calling for the records connected with the orde: of the second 
es aa herein in Appeal No 433 of 1967, dated -4th August, 1967 and quash 
the same 


M N Rangachan, for Petitioner. 
K. K. Venugopal, for Respondent 1 
T Selvaraj, Government Pleader, for Second Respondent. 


The Court made the following 


ÖRDER.—T'his petition has been filed for the issue of a writ of certorarı calling for 
the records of the State Transport Appellate Tııbunal, Madras ın Appeal No. 433 of 
1967, dated 4th August, 1967, and to quash the order. The petitioner 1s a bus operator 
in South Arcot region. His bus MDF 1866 1s plying on the route Cuddalore to 
Sirkali viz, Portonovo, Bhuvanagin, Chidambaram and Coleroon, In April, 1966 
he applied to the Regional Transport Authority, South Arcot, the primary authority 
for varying the cor dition of the permit He sought to extend the route from Cuddalore 
to Sirkalı as Cuddalore to Vaitheeswarankoil The Regional Transport Authority, 
South Arcot considered the petitioner’s application and felt that the extension was 
in the interest of the public. The Regional Transport Authority, Tanjore did not 
give his concurrence for the extension of the route The Regional Transport Autho- 
rity, South Arcot then moved the Transport Commissioner for settlement of the dis- 
pute under section 44 (3) (6) of the Motor Vehicles Act. The Transport Commis- 
A AE e İn in 
* W, P. No. 2400 of 1907, 24th November, 1967, 

55 





434 THE MADRAS LAW JOURNAL REPORTS [1968 


sioner found that the extension of the route was desirable ın the public interest The 
Regional Transport Authouty, South Arcot, thereafter considered the matter and 
granted the variation of the condition of the permit applied for to enable the peti- 
toner to run his bus from Cuddalore to Vaitheeswarankoil The first respondent 
objected. to the extension of the route and preferred an appeal against the order of the 
Regional Transport Authority, South Arcot to the State Transport Appellate Tribu- 
nal, Madras. 


The State Transport Appellate Tribunal, Madras raised foun points for deter- 
mination, namely 


(1) Whether the application by the respondent for variation of his route as 
Cuddalore to Vaıtheeswarankoıl 1s not maintainable , 


(2) Whether the variation or extension could be granted only by the Regional 
Transport Authority, Thanjavur. 


(3) Whether the order of the lower authority is vitiated on the ground that 
it had not applied its mind , and 


(4) Whether the order of the lower authority 1s not proper. 


The State Transport Appellate Tribunal held that the variation or extension as pray~ 
ed for could be granted by the Regional Transport Authority, South Arcot It also 
found that the order of the Regional Transport Authority, South Arcot was not vitia- 
ted on the ground thatit did not apply ıts mnd, On he fourth point it held that the 
grant of the extension, if the application 1s treated as one for extension, was fully 
justified. The State Transport Appellate Authority allowed the appeal of the first 
respondent on the ground that the application was one for variation and not for ex- 
tension, and as such the application was not maintainable The petitioner submitted 
before the State Transport Appellate Tribunal that he was bound to send in the applı- 
cation ın the prescribed form, and as the form relates to the variation, 1t cannot be 
said that the petitioner was ın error ın filling up the various columns ın the form as 
he was required to do But this contention was rejected by the State Transport 
Appellate Tribunal on the ground that the application was made subsequent to the 
amendment introduced by Act III of 1964, to section 48 (3) of the Motor Vehicles 
Act. The attempt of the petitioner to rely on section 134 (2) of the Motor Vehicles 
Act was also rejected by the State Transport Appellate Tribunal on the ground that 
it related to an order of the Transport Authority, and not to an application which 
was made for variation. 


Section 48 (3) (xxt) as amended by Madras Act II of 1964 provides that the 
Regional Transport Authority may vary, extend, or curtail the route or routes or the 
area specified in the permit , provided that in the case of variation, the termini shall 
be altered, and the distance covered by the variation shall not exceed twenty-four 
kilometres and ın the case of extension, the distance covered by the extension shall 
not exceed twenty-four kilometres from the termini. This amended sub-clause 
‘enables the authorities to grant a variation Or extension provided the distance does 
not exceed 24 kilometres But, so far as the variation 1s concerned, 1t 1s also provided 
that the termim shall not be altered In this case, the original route was between 
Cuddalore and Sırkalı and the route was sought to be extended as between Cuddalore 
and Vaitheeswarankoul, which 1s four or five miles beyond Chidambaram The 
word ‘ variation ? 1s used to denote any alteration ın the route where both the temini 
are kept in tact. In this case, as the route 1s extended from one termini, 1t will not 
be variation, but only an extension. Therefore, the application for variation was 
not right. It was submitted that Rule 208 of the Madras Motor Vehacles Rules pı es- 
cribed the procedure for variation of the permit and it was followed. Rule 208 (c) 
of the sai , rules required that an application for variation of conditions of permit 
under sub-section (8) of section 57 of the Act ın respect of a Transport Vehicle shall 
be in form PVA. It is admutted that the word ‘ variation’ in Rule 208 (c) of the 
Rules includes variation as well as an extension, as both will be a variation of condı- 
tions of permit. The applicant ıs required to fill up form PVA. Column (13) of 


IN) JAYARAM V. SRI RAMA V LAS SERVICE LTD (Kailasam, J). 435 


form PVA requires that the nature of variations desired and the manner ın which 
public interest will be served theieby should be given The word ‘ vaniation ? 
under this column would include both variation and extension When the nature 
of the variation 1s given, it cannot be said that the 1equirements of the rule have 
not been complied with According to the terminology used ın section 48 (3) (xxi) 
of the Act, it 1s clear that what was asked for was an extension, though the word 
‘variation’ is used. It 1s also not disputed that the extension asked for does not 
exceed 24 kilometres from the termini and as such the Regional Transport Authority 
has ample jurisdiction to grant the extension as praved for Even if it 1s taken that 
the petitioner was ın error ın making an application for vauation, 1f the Regional 
Transport Authority had the power, to grant what was ın fact prayed for, ıt could 
grant ıt in spite of the fact that the name given ıs erroneous. The view taken by 
the State Transport Appellate Tribunal 1s wholly technical and unsupportable ın 
law. In fact, Mr K.K Venugopal, learncd Counsel appearing for the respondent 
did not support the order of the State Transport Appellate Tribunal on this ground 


He submitted that the order of the State Transport Appellate Tribunal can be 
supported on the ground that the proceedings of the Regional Transport Authority 
was not in accordance with the law. He contended that on the application made 
by the petitioner, the Regional Transport Authority, South Arcot granted the exten- 
sion of the route subject to the concunience of the Regional Transport Authority, 
Tanjore. The Regional Transport Authority, Tanjore, refused concurrence by 
an order, dated 27th June, 1966 Subsequently, the Regional Transport Autho- 
rity, South Arcot, made a reference to the Transport Commissioner under section 44 
(3) (c) of the Act for settling the dispute. The Transport Commissioner decided 
the question in favour of the Regional Transport Authority, South Arcot holding 
that ıt ıs in the public interest to grant the extension prayed for. Again, the matter 
was taken up by the Regional Transport Authority, South Arcot who after hearing 
the parties, held on 14th February, 1967, that the variation prayed for should be 
granted and granted the extension It was submitted by Mr K K. Venugopal, 
that the proceeding of the Regional Transport Authority, South Arcot for deter- 
mınıng the question whether the variation was called for or not was Judicial ın nature, 
and when the Regional Tiansport Authority, South Arcot granted an extension 
subject to the concurrence by the Regional Transport Authority, Tanjore and when 
the concurrence was declined by the Regional Transport Authority, Tanjore, the 
proceedings came to an end, and the subsequent reference by the Regional Transport 
Authority, South Arcot to the Transport Commussioner and his further proceedings 
after the reference was submitted to be illegal and beyond jurisdiction. This point 
is taken for the first tıme before this Court Before the State Transport Appel'a’e 
Tribunal, ıt was submitted that when the Transport Commissioner took the view 
that the variation was for public interest, the Regional Transport Authority, South 
Arcot, did not apply his mind over the question and therefore the order of the lower 
authority was vitiated on the ground that ıt was guided by the direction given by 
the Transport Commissioner This pomt as already stated was found against 
by the State Transport Appellate Tribunal which found that the Regional Transport 
Authority, South Arcot had applied his mınd For the first tıme m the counter 
affidavit filed ın this writ petition, the Ist respondent submitted that the reference 
by the Regional Transport Authority, South Arcot to the Transport Commissioner 
was not only mısconzeıved but the direction given by the Transport Commissioner 
was without jurisdiction and the order of the Regional Transport Authority, South 
Arcot after the receipt of the order of the Transport Commussioner was illcgal. 
The objection now taken, namely, that the proceeding of the Regional Transport 
Authority, South Arcot, before reference to the Transport Commissioner was judi- 
cial in nature that the petition was finally disposed of when the Regional Transport 
Authority, Tanjore, passcd his order and that the Regional Transport Authority, 
South Arcot cannot again take up the matter for disposal, has not been raised even 
in the memo of grounds Mr M N Rangachary, learned Counsel for the petitioner 
submitted that the respondent should not be allowed to urge this point, as not only 
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it is raised for the first tıme in this Court, but that a decision on the question would 
involve a decision on disputed facts According to Mr. Rangachary, the proceed- 
ing at the first instance when the Regional Transport Authority, South Arcot ex- 
pressed himself ın favour of the variation subject to the concurrence by the Regional 
Transport Authority, Tanjore was purely admınıstratıve ın nature and when there 
was a difference of opinion between the two Regional Transport Authorities, the 
reference to the Transport Commissioner was also administrative m nature Accord- 
ing to the learned Counsel for the petitioner, only the proceeding after the receipt of 
the opmion by the Transport Commissioner when notice was issued to the parties 
was judicial in nature. The question raised by Mr K K Venugopal cannot be 
decided without giving a decision on the dispyted facts As this cannot be done at 
this stage, and as this question is raised for the first trme m this writ petition, I declme 
permission to the learned Counsel for the respondent to impeach the order of the 
Regional Transport Authority, South Arcot on this ground 


In the result, the Writ Petition 1s allowed and the order of the State Transport 
Appellate Tribunal ıs quashed There will be no order as to costs 


V.K. —— Petition allowed 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Orıgmal Jurısdıctıon ) 
PRESENT :—MR. Justice P. RAMAKRISHNAN 
Kandaswamı Wdavıng Factory & Co, a registered Partnership 


firm by managing partner J. K. K Sundararajan, Salem . Petitroner* 
v 
Regional Durector, Employees’ State Insurance Corporation, 
Madras-14 and another .. Respondents. 


Employees” State Insurance Act (XXXIV of 1948), section 2 (9)—Handloom and powerloom 
factory—Workmen employed on piece rate basis—Lf “‘ employees”? as to attract provisions 
of the Act—Test to determine 


The principal requirement of a contract of service is the right of the master m 
some reasonable sense to control the method of domg the work; the nature or the 
extent of the control must necessarily vary from busmess to busmess and 1s by 
its very nature mcapable of precise definition 


In the present case 1t 1s clearly established that the master, runnmg a powerloom 
as well as handloom factory, had a voice ın the selection of the goods to be manu- 
factured and also in the quality of the goods He had also provided that the work 
should be done in hzs own premises by the workers, even though no fixed hours were 
fixed and they were paid on piece rate basis In the above circumstances ıt will 
be a necessary concomitant of the agreement between them, that the management 
will have constant supervision over the work of the labourer, to ensure that the 
labourer does not waste the warp that the management had supplied to him, 
and that the net product that emerges from the loom, conforms to the specified 
requirements of the employer One can visualise the management sisting that 
the weaving of threads should be sufficiently close, that the threads used from 
time to time are not broken too frequently, leading to too many knots in the woven 
fabric All these are mcidental details of supervision ım a situation like the present, 
when a master weaver engages a number of workers to work at looms ın his own 
factory for producing articles according to his stipulation and of the desired quality 
and desired variety The Tribunal below was therefore mght in holdmg this 
to be a contract of service and not a contract for service and that the provisions 
of the Employees’ State Insurance Act are attracted. 


Petition under Article 226 of the Constitution of India, praying thay in the cir- 
cumstances stated therem, and ın the affidavit filed therewith the High Court will 
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* W,P. No 1061 of 1965, 6th December, 1967, 


İİ] K. WEAVING FACTORY Co o REĞXL. DIREĞTOR ESIC (Ramakrishnan, J.). 437 


be pleased to issue a writ of certorart calling for the records m E S.I. Case No | of 
1959 on the file of the Additional Commissioner for Workmen’s Compensation, 
Madras and quashing his Order, dated Ist September, 1961. : 

N R Raghavacharı, for Petitioner. 


R Krıshnamurihı, for Respondents 
The Court made the following 


ORDER — The short question which arises for consideration in this writ petition 
is whether the petitioner who runs a handloom as well as power-loom factory is a 
person who ıs bound to make a contribution under the Employees’ State Insurance 
Act for the employees ın his establishment The petitioner took up the stand that 
in his establishment there were no employees as defined ın section 2 (9) of the Act 
XXXIV of 1948, the Employees’ State Insurance Act, 1948, that what obtained 
between himself and the workers m his factory was only a contract for service and 
not a contract of service and therefore he was not bound to pay contribution in res- 
pect of the workers under the aforesaid Act But the Employees” State Insurance 
authorities rejected his contention and held that he was liable to pay the contribu- 
tion under the Act Agamst the order of the Regional Director of the Insurance 
Corporation demandıng payment of contribution the petitioner filed an appeal 
under section 75 of the Act in the Court of the Additional Commissioner for Work- 
men’s Compensation, Madras, who confirmed the order of the Director Aggrieved 
agamst that order the petitioner has come to this Court for relief under Article 226 
of the Constitution by way of a writ of certzorart. 


I may mention at this stage that earlier the matter was brought before this Court 
asan appealm CMA No 84 of 1962 agamst the order of the Additional Commis- 
sioner But Veeraswami, J , held that an appeal was not competent and rejected 
the appeal Thiswrit petition ıs filed as a consequence of the dismissal of the appeal 


It is contended by the learned Counsel appearmg for the petitioner, Sr: N R. 
Raghavacharıar, that the findmgs of the Tribunals below about the nature of the 
employment would attract the principles laid down by this Gourt m Palamappa 
Mudahar v Additional First Class Magistrate, Kultala, a judgment of Balakrishna 
Ayyar, J , as well as the decision of the Supreme Courtin Shankar Balaj v State of 
Maharashira* Before examming the applicability of these decisions to the present 
case I will set down briefly what are the findings of fact arrived at by the tribunals 
below regardmg the nature of the work done in the petitioner’s factory. 


The petitioner’s contention was that m his factory the business done is weaving 
of bed sheets, ribbons and dhothies and that he has maintamed both power-looms 
as well as handlooms for the purpose At a time about 70 persons work at the 
power-looms and about 120 persons work at the handlooms The petitioner con- 
tended that weavers m the neighbourhood go over to his factory, undertake weaving 
of bed-sheets, dhothies and ribbons out of the yarn supplied by the petitioner, that 
the weaving is done m the premuses itself, that payment is not made as wages for 
work done at any particular tıme but 1s made according to the rates stipulated for a 
particular fabric woven and turned out by each individual weaver The weavers 
had no fixed hours of work They can work m the premises at any trme convenient 
to them The workers can go as they lıke and come as they like and work on such 
days as are convemient to them In such circumstances, the petitioner contended 
that there was no relationship of master and servant and there is only a contract for 
service instead of a contract of service But the findmg of the Additional Commis- 
sioner for Workmen’s Compensation who mspected the factory on 20th June, 1961, 
gives a substantially different picture of the nature of the employment He found 
that there were two sections of machmes in the busmess, one for power-looms for 
manufactunıng cloth and ribbon and the other for handlooms for manufacturmg 
dhothies Handloom weavers are paid on the basis of yards of ribbon manufactured 
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744. 


. t 
. 


438 5 THE MADRAS LAW JOURNAL REPORTS [1968 

- by them once 4 week Powerloom weavers are paid on the basıs of quantity of 
cloth produced by therm once a week One significant pomt was that the workmen 
are required to make dhothies, etc , out of the yarn supplied by the applicant only as 
specified by the applicant ‘The applicant controls the type of cloth to be made and the 
quality also The Additional Gommussioner found that ıt was evident that the apph- 
cant had full control over the workmen when they were employed inside the esta- 
blishment, though they were paid only at piece rate basis. 


In the judgment of Balakrishna Ayyar, J., m Palamappa Mudahar v Additional 
Furst Class Magistrate, Kulu'alar! also a weaving establishment was dealt with There 
also the workmen were under no obligation to come and work on any particular 
day They were free to come at any time and go at any time and work on bed- 
sheets and towels They could not be prevented from workmg for a competing 
manufacturer This is also a feature that obtams in the present establishment. 
But Balakrishna Ayyar, J, at page 751 of the report after referring to the above 
features observed .- 


« Tre potitioner cannot tell him that he should work on towels and not on 
bed-sheets or vice versa If the worker so pleases, he can work on towels though 
the petitioner would prefer hım to work on bed-sheets ” 


But as observed above, here the employer had clear control over the workers on the 
type of cloths they had to manufacture, whether they were bed-sheets or dhothies 
and they were required to work on the premises of the employer The employer 
was clearly interested ın seeing that the workers manufactured the clothes which he 
has specified and according to the directions which he had specified regarding their 
quality, etc It 1s legitimate to infer that m such circumstances the employer would 
have exercised constant supervision over the process of weaving to ensure that the 
required quality of the product ıs turned out from the power-looms or handlooms as 
the case may be 


Taking up Shankar Balan v State of Maharashtra? ıt was a case where the factory 
was engaged in the rolling of beedies which were given to workers for bemg rolled. 
The Supreme Court found that the appellant had no control or supervision over the 
details of the rolling of beedies The management simply told the labourers to 
produce beedies rolled m a certain form How the labourer carried out the work 
was his own concern and was not controlled by the management which was conce- 
med only with gettmg beedies rolled ın a particular style with certam contents 


On the other hand the Supreme Court decision in Dharangadhara Chemical 
Works Lemied v State of Saurashtra? had laid down the principles for distmguishing a 
contract of service from a contract for service The principal requirement of a 
contract of service 1s the right of the master m some reasonable sense to control the 
method of domg the work , the nature or the extent of the control must necessarily 
vary from busıness to business and 1s by its very nature incapable of precise definition. 
In the present case 1t 18 clearly established that the master had a voice in the selection 
of the goods to be manufactured and also ın the quality of the goods He had also 
provided that the work should be done ın his own premises by the workers even 
though they might be paid at a piece rate basıs In the above circumstances ıt will 
be a necessary concomitent of the agreement between them, that the management 
will have constant supervision over the work of the labourer, to ensure that the 
labourer does not waste the warp that the management had supplied to hım, and 
that the net product that emerges from the loom, conforms to the specified require- 
ments of the employer One can visualise the management msisting that the weav- 
ing of threads should be sufficiently close, that the threads used from time to time 
are not broken too frequently, leading to too many knots in the woven fabric All 
these are ıncıdental details of supervision m a situation like the present, when a 
master-weaver engages a number of workers to work at looms ın his own factory 
ELE Kİ ee 
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for producmg articles according to his stipulation, and of the desired quality and 
desired variety I therefore, find that the Tribunal below was.rıght m holding this’ 
to be a contract of service and not a contract for service, and that the' provision of 
the Employees’ State Insurance Act are attracted. . 


The Writ Petition 1s dismissed. No order as to costs. 
VE _ Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Origimel Jurisdiction.) 
PRESENT MR Justice P S. Kaivasam. 
‘A Thandavaraya Chetty .. Petitroner* 


7. 
The District Khadı and Village Industries Officer, Kancheepuram 
and another Respondents. 


Madras Co-operative Socehes Act (LII of 1961), sechons 27 (1), Second proviso and 27 (3) 
(b)—Respectrve scope—Non-oficial member of Committee nominated by Government or 
Registrar—Term of office. 


While the second proviso to section 27 (1) of the Madras Co-operative Societies 
Act enables the Government or the Registrar to nominate members of the com- 
muttee for such period as may be specified in the bye-laws, section 27 (3) (4) pres- 
cribes that the term of office of a member of the committee nommated by the 
Government or Registrar, when such member 1s a non-official, shall be three years. 
Readmg the two provisions together, ıt 1s clear that the period of three years would 
be applicable to non-official members nomınated by the Government or the Regis- 
trar, only m cases where there are no bye-laws of the society If the bye-law 
provides for appomtment for a specific period, the second proviso to section 27 (1) 
will be applicable. y 


In the mstant case as the bye-law makes provision for appomtment for such 
period as the Registrar may consider necessa1y, the appomtment of the petitioner 
as the President and Director for a perjod of one year 1s valid and he cannot take 
advantage of section 27 (3) (b) and claim that the appointment should have been 
for 3 years 


Petition under Article 226 of the Constitution of India, praymg that in the 
circumstances stated therem, and m the affidavit filed therewith the High Court will 
be pleased to 1ssue a writ of certzorart calling for the records connected with the proceed- 
ings of the District Khadı and Village Industries Officer, Kancheepuram, dated 12th 
November, 1967, and made in his Re No 5598/67E and quash the same. 


G Desappan, for Petitioner 
T. Selvaraj, for Government Pleader, for Respondent. 
The Court made the followmg 


Orper—This petition 1s filed by the President of the Athimancheripet Oil Pro- 
ducers Co-operative Society Ltd , for the issue ofa writ of certiorazt callmg for the 
records connected with the proceedings of the District Khadi and Village Indus- 
tries Officer, Kancheepuram dated 12th November, 1967ınRc No 5598 of 1967, 
nomınatıng a President and six directors to the society and to quash the same 


The society was registered under the Madras Co-operative Societies Act, 1961 
on 31st March, 1964, and started functionmg from 14th June, 1964 The petitioner 
was appointed as a member of the Board of Directors and President of the Society by 
the Deputy Duector (Industrial Co-operative), Madras, on 19th May, 1966, for a 
period of one year According to the appomtment order the petitioner’s period as 
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Director and President expired on 19th May, 1967 The petitioner challenges the 
validity of the order dated 12th November, 1967, on the ground that according to 
section 27(3) (b) the term of office of a m mber of any committee nominated thereto 
by the Government, the Registrar or the financıng bank, if such member is a non- 
official, shall be three years Because of this section, learned Counsel for the petition- 
er submits that though the appomtment was for one year from 19th May, 1966, ıt 
should in effect be for three years and will contmue upto 19th May, 1969 


Section 27 provides for the appomtment of committees for the management of 
the affairs of the registered societies Section 27 (1) provides that the general body 
of a registered society shall constitute a committee ın accordance with the bye-laws 
and entrust the management of the affairs of the registered society to such committee. 
We are not concerned with the first proviso to section 27 (1). The second proviso 
reads as follows: 


“ Provided further that where the bye-laws so provide, the Government or the 
Registrar may nominate all or any of the members of the committee for such 
perjod as may be specified ın the bye-laws ” 


This proviso has a general application regarding societies which were formed after 
the commencement of the Act The by-law of the society was amended on 18th 
Apr), 1966, and bye-law No 19-A as ıt stands reads as follows : 


“I9.-A Notwithstanding anything contained im these bye-laws the Registrar 
of Industrial Co-operatives shall be competent to nommate the Board of Directors 
including the President and the Vice-President from time to time for the first 
three years and may at his discretion nommate the directors for such period as he 
deems fit provided the total period does not exceed nme years m the aggregate. 
The Registrar of Industrial Co-operatives may in the interests of the society ter- 
mınate the nomimation of any director at any tıme and nommate another ın his 
place. 


Any vacancy that may arise in the Board so nominated during the course of the 
above period shall be filled by the Registrar of Industrial Co-operatives.” 


According to the provisions of bye-law 19-A the Registrar may at his discretion nomi- 
nate directors for such period as he deems fit provided the total period does not ex- 
ceed nme years ım the aggregate. While the second proviso to section 27 (1) enables 
the Government or the Registrar to nomınate members of the committee for such 
period as may be specified in the bye-laws, section 27 (3) (6) prescribes that the term 
of office of a member of the Committee nominated by the Government or the Regis- 
trar when such member 1s a non-official, shall be 3 years Reading the two provi- 
sions together, ıt 1s clear that the period of three years would be applicable to non- 
official members nommated by the Government or the Registrar, ın cases where there 
are no bye-laws of the society Ifthe bye-law provides for appomtment for a speci- 
fic period, the second proviso to section 27 (1) will be applicable In this case, as 
bye-law 19-A makes provision for appoıntment for such period as the Registrar may 
consider necessary, the appomtment of the petitioner as the President and director 
for a period of one year 1s valid and he cannot take advantage of section 27 (3) (6) 
and claim that the appomtment, 1s for three years The appointment, therefore, ex- 
pired on 19th May, 1967, and the impugned order appomting a president and sıx 
other directors on 12th November, 1967, cannot be questioned 


This writ petition 1s, therefore, dismissed. There will be no order as to costs. 


V.K. Petition dismissed, 


a 
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IN THE HIGH GOURT OF JUDICATURE AT MADRAS bi 


PRESENT “—MR., Justice N. KRISHNASWAMY REDDY 


J Ghellhah .  Petrtroner®* 
v 


Rajeswarı . Respondent. 


Penal Code (XLV of 1860), sechon 499, Exception 9 and section 500—Defamaton—Des- 
cribing a woman that she has paramours wherever she goes—Per se defamatory—Person 
olarmıng benefit of Exception 9 to section 499 to dısbharge the burden 


Describing a woman that she has paramours wherever she goes , 1s scandalous 
and will brmg down the reputation of the woman concerned to a considerable 
extent ın the eyes of the public It 1s fer se defamatory Once the petitioner (ac- 
cused) has admitted that he was responsible for the defamatory statement, ıt 1s for 
him to discharge the burden while claimmg the benefit of Exception 9 to section 
499, Indian Penal Code, that he made the allegation m good faith _ It 1s true that 
the petitioner need not let in evidence to show that he acted in good faith. But at 
least, there must be materials on record for the Courts to infer that the petitioner 
acted m good fath Applying the prmeiple laid down m Harbhajan Singh v The 
State of Punjab, (1966) 1 SCJ. 753 (1966) ML J (Gil) 435 (1965) 3 SCR. 
235: ATR. 1966S CG 97, it was held that the probabilities are not m favour of 
the petitioner to infer good faıth 


Petition under sections 435 and 439 of the Code of Crimmal Procedure, 1898, 
prayıng the High Court to revise the Judgment of the District and Sessions Judge, 
Coimbatore, dated 9th February, 1966 m CA No, 180 of 1965 (GG No 726 of 
1964 on the file of the Additional First Class Magistrate, Coimbatore 


C Harıkrıshnan, for Petitioner : 
B Srıramulu, for Respondent 

Calum Jacob for the Public Prosecutor, for State, 

The Court made the following 


ORDER.—The revision petitioner, Chelliah, is accused 2in CC No 726 of 
1964 on the file of the Additional First Class Magistrate, Coimbatore ‘The petitioner 
was charged along with accused 1 and 3 origmally under section 500, Indian Penal 
Code, but he alone was convicted under section 500, Indian Penal Code, and sen- 
tenced to pay a fine of Rs 200 by the learnefl Additional First Class Magistrate 
On appeal, the conviction and sentence were confirmed by the learned Sessions 
Judge, Coimbatore There are no merits in this revision petition 


The only pomt that has been raised by the learned Counsel is that even assuming 
that the allegations made by the revision petitioner were fer se defamatory, the lower 
Courts must have held that he made such allegations m good faith and in the interests 
of his sisters claiming the benefit of Exception 9 to section 499, Indian Penal Code. 
Both the Courts below have negatived the contention of the petitioner. To appre- 
ciate the contentions raised by the learned Counsel for the petitioner, 1t may be neces- 
sary to note the facts of the case briefly. 


Accused 1 Satyanathan is a bus,operator in Salem One Thambithurai was 
the son of accused İs brother. The petitioner and accused 3 are the cousins of the 
said Thambithurai. Accused 2 was also the Manager in the bus transport business of 
accused 1 On 16th February, 1964, Thambithurat married P W 1 Rajeswarı agamst 
whom the allegations im question were made, as per Hindu rites and customs, 
after convertmg hımself mto Hmduism After the marriage, PW 1 and Thambi- 
thuraı were living as husband and wife in Sankaraidrug m Salem district PW 1 
conceived. On the night of 14th August, 1964, about sıx months after the marriage, 
km a mmm m a a a 
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Thambithurai met with a car accident and died on the next day. 'Thambithurai 
was possessed of considerable properties, both movables and 1mmovables He had 
a car which was mvolved in the accident. At the time of the accident, Thambithu- 
rai had a cash of Rs. 7,000, diamond rıng and other valuables P.W 1 was having 
the keys for the Godrej safe and other almirahs m which the valuables were kept. 
After the death of Thambithurai, accused 1 approached PW 1 and told her that ıt 
would not be proper for P.W. 1 to keep the keys as she was young. Saying that he 
would settle the matter in respect of the properties of Thambıthuraı, he took the keys 
from P.W. 1 and also took the cash, diamond ear ring and other valuables. As the 
sisters of Thambithuraı began to give trouble to P.W 1, she came away to her house 
in Coımbatore. She later approached accused 1 for settlement. But he did not 
care to take mterest ın the matter. 


On 19th October, 1964, P.W. 1 Rajeswari caused a lawyer’s notice to be issued 
to the three accused statmg that they had misappropriated the valuables taken by 
them from her custody and that they had driven her out of the house in collusion 
with the sisters of Thambithurai. The petitioner and the other two accused sent a 
reply on 21st November, 1964 through their Counsel,which is the subject-matter of the 
prosecution. In that notice, they denied that Rajeswarı was the wife of Thambithu- 
rai and that the child m the womb of Rajeswari was not conceived through Thambi- 
thuraı If the revision petitioner and the other accused had stopped with this, pro- 
bably they would be justified in having made such allegations by way of defence to 
the notice issued to them by P W. 1. But the following further allegations made ın 
the notice are not disputed that they are per se defamatory : 


“ Your client is a Koothadichi She has paramours wherever she goes Your 
client or the alleged child in the womb are not entitled to succeed to the estate of 
B Alfred or claim in any share of the same.” 


This notice is in English. P.W. 1 does not know Englısh language The notice 
received by her Advocate was passed on to Rajeswari’s (P W. 1's) brother Shan- 
mugham P.W 1 approached P.W. 2 Vellmgir: to translate the contents of the 
notice. P.W. 2 acordingly translated the contents of the notice to Rejeswarı and 
others from her house ın the presence of other neighbours P.Ws 3 and 4 When 
P Ws. 3 and 4 heard the ımputations read over, they felt that Rajeswarı (P W. 1) 
was described as a debaucherous girl There cannot be any doubt that describing 
a woman that she has paramours wherever she goes, 1s scandalous and will bring 
down the reputation of the woman concerned to a considerable extent m the eyes of 
the public Itis, therefore, per se defamatory. The petitioner does not dispute the 
fact that the notice was issued under their instructions and that the allegation was 
made im the notice by the Advocate on the petitioner giving instructions to the Advo- 
cates. But the contention of the petitioner is that he made this allegation in good 
faith in the interests of the sisters of Thambithurai, and claimed the benefit of Excep- 
tion 9 to section 499, Indian Penal Code. 


Once the petitioner has admitted that he was responsible for the defamatory 
statement it is for him to discharge the burden while claiming the benefit of Excep- 
tion 9 to section 499, Indian Penal Code, that he made such allegation in good faith 
and in the interests of the sisters of Thambıthuraı He has not discharged that bur- 
den ın this case. He does not contend that the allegations were true. Nor 1s he able 
to say as to how he got information that P W. ‘1 was gomg after paramours There 
is absolutely no warrant for any inference to be drawn from any circumstance brought 
on record that the petitioner honestly believed that P.W. 1 was going after para- 
mours [Itis true that the petitioner need not let m evidence to show that he acted 
in good faith. But at least, there must be materials on record for the Courts to infer 
that the petitioner acted m good faith As already noted, such materials are absent 
in this case. The allegation that P.W. 1 was not married to Thambithurai or that 
the child was not conceived through Thambithurai,, might be justifiable.as ıt will _ 
be necessary in the interests of the parties ın the nature of thmgs to make such an 
imputation, whether it is fully true or false. The petitioner has undoubtedly ex- 
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ceeded in having made such an irresponsible statement which he was not able to 
substantiate even to the slightest extent that PW. 1 was havmg paramours wher- 
ever she went. Though the petitioner may be said to be interested in makıng the 
allegations, the allegations were too violent for the occasion and disproportionate 
to the facts of the case. 


In H Singh v. State of Punjab!, the Supreme Court held that where to the charge 
of defamation under section 500, Penal Code, the accused invokes the aid of Excep- 
tion 9 to section 499, good faith and public good have both to be established. The 
failure to prove good faith would exclude the application of the Ninth Exception 
in favour of the accused even 1f the requirement of public good 1s satisfied The 
Supreme Court further observed that where the accused 1s called upon to prove 
that his case falls under an Exception, law treats the onus as discharged if he succeeds 
ın proving the preponderance of probability. Applymg this principle, I am unable 
to say ın this case that the probabilities are ın favour of the revision petitioner to 
infer good faith. 


The petition 1s dismissed. 
S.V J. —— Petition dismissed 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—MR. Justice T. VENKATADRI. 


K. Anantha Narayanan .. Petitioner” 
v. ° 
The State of Madras, represented byt he Assistant Collector, 
Pudukottaı . Respondent. 


Constatution of India (1950), Artecle 20 (2)—One department of the Government punishing 
the Government servant for an offence and another department proceeding against hım for 
the same offence—Lf opposed to Article 20 (2) of the Constitution 


The offence committed by the petitioner was that he unauthorisedly altered the 
date of his birth in his SS L.C. book For that offence, the Director of Public 
Instruction suspended his certificate for one year. The Madras Public Service 
Commission also debarred the petitioner from appearing for the future selections 
and examınatıons to be conducted by the Commission. As the petitioner was 
punished once by a department of the Government, the Assistant Collector dropp- 
ed further action in the matter Thereafter the Government revived the pro- 
ceedings once again by frammg a different charges for the same offence and punish 
petitioner severely. When one department of the Government has punished a 
person for an offence, another department of the same Government cannot pro- 
ceed agamst the person for the same offence, in order to give him more deterrent 
punishment. Thisis opposed to what is contamed ım Article 20 (2) of the 
Constitution. 

Petition under Article 226 of the Constitution of India, praying that in the-cir- 
cumstances stated therein, and m the affidavit filed therewith the High Court will 
be pleased to issue a writ of certtorart calling for the records m R CR. 9 No. 364/64, 
dated 4th February, 1964 of the Assistant Collector, Pudukottaı, Tiruchirapalli 
district, and quash the order made therein. 

N. Srivatsamam, for Petitioner. 

The Assistant Government Pleader, for Respondent. 

The Court made the following 

ORDER.—I'hıs is a writ petition to quash an order, dated 4th February, 1964 of 
the Assistant Collector, Pudukkottai, removing the petitioner from service as 
attender 
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The petitioner joined service in 1953 as attender in the Deputy Tahsildar’s 
Office, Pudukotta1 He completed his probation in the cadre of attender on 9th 
September, 1957. He was given a fitness certificate to sit for the Madras Public 
Service Commission examination held by the Commission m October, 1957. As 
he failed to come out successful, the petitioner again applied m 1958 But this 
time, the Commission rejected his application, on the ground that he had unautho- 
risedly altered his date of birth ın the SS L G book from 6th April, 1931 to 6th 
April, 1933 He was also directed to show cause as to why he should not be 
debarred from appearing for the future selections and examınatıons conducted by 
the Madras Public Service Commission The petitioner’s S.S L G book was sent 
to the Commissioner for Government Exammations, Madras The petitioner was 
asked to submit an explanation on a similar charge by the Commissioner for Govern- 
ment Examınatıons The petitioner submitted his explanation to the Secretary of 
the Madras Public Service Commission and also to the Commissioner, Government 
Exammations. Not satisfied with his explanation, the Director of Public Instruc- 
tion, in memorandum, dated 24th October, 1958, suspended the certificate for one 
year with effect from 23rd October, 1958 


In the meantime, the Assistant Collector of Pudukotta1 (Kumari Satyabama) 
also framed a charge that the petitioner unauthorisedly altered the date of his birth 
in his S.S.L C book from 6th April, 1931 to 6th April, 1933 The petitioner was 
directed to show cause why he should not be removed from service Fmally, ın 
proceedings L Dis 34266/58, dated 7th December, 1958, the Assistant Collector 
ordered that, as the petitioner had been punished once by the Director of Public 
Instruction for the unauthorised alteration of his date of birth ın his S S L C. book, 
and that, masmuch as the rule prohibited punishment for the same offence twice, 
further action was dropped The Public Service Commission also, by its Memo- 
randum, dated 5th January, 1959, debarred the petitioner from appearmg for the 
future selections and exammations to be conducted by the Commission 


However, m G.O. Ms No. 900 Public (Services-B) Department, dated 18th 
March, 1959, the Government ordered that the petitioner be debarred, m puisu- 
ance of the letter of the Commission, dated 14th February, 1958 contammng a list of 
black-listed persons. The Collector of Tiruchirapalli in his letter, dated 3rd March, 
1959 directed the Assistant Collector of Pudukkottaı to take disciplinary action. 
The petitioner was accordingly issued a charge memo on 31st July, 1959 Mean- 
while the appeal of the petitioner against the order of the Public Service Commis- 
sion was also rejected The petitioner submitted his explanation to the fresh charge. 
Finally, the Assistant Collector of Pudukkottaı (Kumari Satyabama had been trans- 
ferred by this tıme) passed the impugned order removing the petitioner from service, 


Learned Counsel for the petitioner contended that the charge framed against 
the petitioner a second time for the same offence was ın violation of all principles 
of natural justice and was also opposed to Article 20 (2) of the Constitution of India. 


The only pomt for consideration is whether the order of the Assistant Collector, 
dated 4th February, 1964 ıs legal as opposed to Article 20 (2) of the Constitution. 


It is common case that the offence committed by the petitioner was that he 
unauthorisedly altered the date of his birth m his S.S L C book from 6th April, 1931 
to 6th April, 1933. For that offence, the Director of Public Instruction suspended 
his certificate for one year The Madras Public Service Commission also dabarred 
the petitioner from appearing for the future selections and exammations to be con- 
ducted by the Commission. As the petitioner was punıshed once by a department 
of the Government, the Assistant Collector dropped further action ın the matter, 
The order of the Assistant Collector of Pudukottai, dated 7th December, 1958, m 
so far as 1s relevant to the present case, runs thus . . > 


- “As the individual has been punished once and as the rule prohibit punish“ 
ment for the same offence twice, further action 1s dropped.” 
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Article 20 (2) of the Constitution piovides that no person shall be prosecuted and 
punished for the same offence more than once The conditions for the applicability 
of this Article are (1) there must have been a previous prosecution, (2) the accused 
person must have been punished at such a prosecution, (3) the subsequent pro- 
ceedings must also be one for the prosecution and punishment of the accused person, 
and (4) the proceedings on both the occasions must be im relation to the same 
offence. Applymg the conditions to the facts of the present case, we find that there 
was a previous proceeding agamst the petitioner by the Public Service Commission 
as well as by a department of the Government That proceeding ended im a punish- 
ment to the petitioner That department of the State Government was quite com- 
petent to mflıct the punishment on the petitioner, and it had jurisdiction to do so. 
It was because of that, the then Assistant Collector dropped further action by the 
department wherem the petitioner was woiking 


For the same offence of alteration of date of his birth m the SS L C book, the 
petitioner was charged agam by the Assistant Collector of Pudukottaı, under rule 
17-B of the Madras Civil Services Classification and Control Order. This I think 
the Government cannot do, in this case For the same offence, one department 
of the State Government competent to proceed against the petitioner has charged 
him and punished him also. The petitioner has also been debarred by the Public 
Service Commission That was why the then Assistant Collector (Kumar: Satya- 
bama) dropped further action by her department I think that the Government 
cannot revive the proceedings once again by framing a different charge for the same 
offence and punish the petitioner severely While I agree that departmental prò- 
ceedings against public servants are not criminal prosecution and so such proceed- 
ıngs can be taken against a person who has already been prosecuted, convicted and 
sentenced in a criminal case, I cannot agree, that, when one department of the 
Government has punished a person for an offence, another department of the same 
Government can proceed against the person for the same offence, ın order to give 
hım a more deterrent punishment This ıs opposed to what 1s contamed m Article 
20 (2) of the Constitution The order passed by the Assistant Collector on 4th 


February, 1964 ıs, therefore, illegal, and ıt 1s quashed - 
The writ petition 1s allowed There will be no order as to costs 
VMK, ——— Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —İMR. Justice M NATESAN 


Narayana Chettiar 7 .. Appellant ¥ 
u. 
Rangaswamy Naidu and others . Respondents. 


Lamitation Act (IX of 1908), Article 132—‘‘ When the money sued for becomes due ” — Mean- 
ang of—Morigage, a combination of a simple mortgage and an usufructuary morigage— 
Right of redemption after the expiry of five years—Mortgagee demanding payment more 
than 12 years after the expiry of 5 years— Money, rf did not become due for lack of demand 
by morigagee—Suit by mortgagee, uf barred by limitation 


The mortgage in the present case 1s a combination of a simple mortgage and 
an usufructuary mortgage, ze , a possessory mortgage contamıng a personal cove- 
nant for payment On the date of the mortgage itself the mortgaged properties 
were leased by the mortgagee to the mortgagor for a period of five years The 
plamtiff mortgagee by notice demanded m the year 1959, the mortgage money 
from the mortgagor, that 1s 32 years after the execution of the moitgage deed. 


Is the, plamtiff’s suit barred by limitation under Article 132 of the Limitation 
Act ® 
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Held that the starting point of limitation under Article 132 1s when the money 
sued for becomes due ‘The question for consideration in this case 1s when the 
money became due under the personal covenant in the mortgage deed ın question. 
It is admitted that on the expiry of 5 years period provided in the deed, the mort- 
gagor would get the right to redeem, that 1s, the money has become due for exer- 
cise of right of redemption What is contended for the plaintiff-appellant 1s that 
even though the mortgagor could redeem at any time, after the expiry of the 5 
year period, provided the right of redemption is exercised at the close of the 
Chitra month m any year, so far as the personal covenant 1s concerned the money 
did not become due under the personal covenant till a demand for the money 
was made. 


Applymg the test laid down ın Secretary of State for India v. Prasad Bağulı, (1923) 
ILR 46 Mad 259: 44 ML J 685 to the effect whether the expression “on 
demand ” used ın an instrument are mere words or whether looking at the whole 
document, it was really intended that the demand should be made before even the 
habulity to pay arises, ıt cannot, in this case, be said that liability to pay arose only 
on demand being made. The money became payable on the expiry of 5 year 
period. The provision as to redemption on the payment of the prmcipal amount 
and the words “ provided that the redemption should be at the close of the agri- 
cultural season on demand in any year ” should all go together If the contention 
of the appellant 1s to be accepted that money became due under the instrument 
only on demand, the mortgagee could by not making any demand, postpone 
redemption The clause would then become a clog on redemption. 


Applying the test of capacity of the charge-holder to collect the unpaid money 
laid down ın Padınavatı v Ananteswarar Temple, (1958) 1 M.L.J 197, clearly in this 
case the appellant could have clarmed the prmcıpal amount immediately on the 
expiry of the 5 year period Money becommg due hoth for the purpose of redemp- 
tion under section 60 and for the suit for sale under section 67 of the Transfer 
of Property Act, on the expiry of 5 year period, the cause of action for the suit 
for sale of the mortgaged properties arose in 1932 and the suit having been filed 
in 1959 is barred by limitation. 


Appeal against the decree of the Sub-Court, Vellore, in AS. No. 97 of 1962 
preferred agamst the decree of the District Munsif of Tiruvannamalai in O.S. 
No. 236 of 1960. 


D. Ramaswamı Ayyangar and R. Krısknamacharı, for Appellant. 
G Natarajan, for Respondents. 
The Court delivered the following 


pi 


JupGMEnT :—In this Second Appeal by the plaintiff mortgagee in a suit for sale, 
the question involved is one of limitation. The mortgage is a combination of a 
simple mortgage and an usufructuary mortgage, that 1s, a possessory mortgage 
contaıming a personal covenant for payment. The mortgage deed ıs Exhibit A-1, 
dated 17th May, 1927, securmg a sum of Rs 1,000, under the terms of the mortgage 
the plamtiff mortgagee was to enjoy the properties mortgaged in lieu of interest for 
a period of five years and the mortgagor undertook to repay the mortgage amount 
when wanted m any year at the close of the agricultural seasonz¢ , ASHeor an wr 
a 5) after the expiry of the period of five years and redeem the mortgage. It1s stated 
that on the date of the said mortgage itself, the mortgaged properties were leased 
by the mortgagee to the mortgagor for å period of five years, Exhibit A-5 bemg the 
lease deed According to the plaintiff, the mortgagor enjoyed the properties under 
the lease but paid only for three years. He defaulted in the payment of rent there- 
after and refused also to surrender possession of the properties to the plaintiff How- 
ever, itis only on 16th October, 1959, the plaintiff, by notice demanded the mortgage 
money from the mortgagor. The suit clamingasum of Rs 2,530 75, prıncıpal 
and mterest due under the mortgage, was filed on 18th April, 1960. The plamtiff 
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would have it that as he made the demand for the mortgage money only on 16th 
October, 1959, the cause of action for the suit arose only on that date and that the 
suit filed within 12 years from that date was m tıme The contention has been that 
1t is only on demand of the money that the money became due and payable under 
the mortgage Both the Courts below have negatived this contention and dismissed 
the suit. 


There ıs no dispute before me that the mortgage deed contains a personal 
covenant to pay Once in the deed a personal covenant could be read, the mortgagee 
gets aright of sale. Section 67 of the Transfer of Property Act entitles a mortgagee, 
im, the absence of a contract to the contrary, at any time after the mortgage money 
has become due to him, and before a decree has been made for the redemption of 
the mortgaged property or the mortgage money has been paid or deposited as pro- 
vided ın the Act, a right to obtain from the Court a decree that the property be sold. 
Clearly, the suit for sale has been laid by virtue of the said provisions. Though 
clause (a) of section 67 provides that nothmg m that section shall be deemed to 
authorise any usufructuary mortgagee as such to institute a suit for sale, the mortgage 
under consideration, admittedly bemg not usufructuary mortgage pure and simple, 
the suit for recovery of the money by sale is competent. I may here itself refer to 
section 60 of the Transfer of Property Act which provides for the exercise of the 
right of redemption by the mortgagor. This could be exercised at any time after 
the prmcipal money has become due It 1s the common case of the parties that the 
relevant Article of the Limitation Act applicable to the suit is Article 132 of Act 
IX of 1908 . It reads: 


——— nee ağam, 





—— — 











Description of suit. Period of limitation. Time from which period 
z begins to run. 
To enforce payment of money Twelve years. When the money sued 
charged upon ımmovable for becomes due. 
property. m 


A A a eee 


The starting point of limitation under Article 132 is when the money sued for 
becomes due The question for consideration m this case, is when the money became 
due under the personal covenant ın the mortgage deed in question It is admitted 
that on the expiry of the five year period provided im the deed, the mortgagor would 
get the right to redeem, that is the mortgage money has become due for the exercise 
of the right of redemption What is contended for the plaintiff is that even though 
the mortgagor could redeem at any time, after the expiry of the five year period, 
provided the right of redemption 1s exercised at the close of Gbitrai month ın any 
year, so far as the personal covenant 1s concerned, the money did not become due 
under the personal covenant till a demand for the money was made. Counsel for 
the appellant lays stress on the expression “ when you want ” referring to the mort- 
gagee, that is, when wanted by the mortgagee ın the clause providing for payment 
and redemption by the mortgagor at the close of the agricultural season. The 
clause provides that on the expiry of the five year period, when wanted by the mort- 
gagce ın any year at the close of Chitrai, the mortgagor shall pay the prmcipal amount 
and redgem the usufructuary mortgage. According to the learned Counsel 
money became due under the mortgage only when demand was made and ın this 
case the plamtiff has made the demand only in October 1959, no doubt more than 
32 years after the execution of the mortgage deed. 
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In support of his contention, learned Counsel relied on the Secretary of State 
Jor Indiav Prasad Bapulı! My attention was drawn particularly to certa,n observa- 
tions at pages 288 and 289 of the repoit At page 289 ıt ıs observed .— 


“ The question to be considered 1s whether the words ‘on demand’ are mere 
words, or whether, ‘lookmg at the whole document , it1s really intended that the 
demand should be made before the lability to pay arises.’ ” : 


Earlier, ıt was observed '— 


“ According to the law of England when money is payable on demand and 
nothing further 1s said, ıt 1s payable at once and without demand and time under 
the Statute of Limitations begms to run at once The most common instance of 
the application of that prıncıple are of money lent repayable on demand or at 
request and promissory notes payable on demand.” 


The test, as pomted out m this decision, 1s whether the expression ‘on demand’ 
used im an instrument are mere words or whether looking at the whole document, ıt 
was really mtended that the demand should be made before ever the liability to pay 
arises Applying that test, ıt cannot, m this case, be said that the liability to pay 
arose only on demand bemg made The money became payable on the expiry of the 
five year period Admittedly, the mortgagor could redeem at any time after the 
expiry of the five year period The provision as to redemption on payment of the princi- 
pal amount and the words © provided that the redemption should be at the close of 
the agricultural season on demand ın any year ” should all go together If the con- 
tention of the learned Counsel for the appellant ıs to be accepted that the money 
became due under the instrument only on demand, the mortgagee could by not mak- 
ing any demand, postpone redemption The clause would then become a clog on 
redemption Butlearned Counsel concedes that ıt would be open to the mortgagor to 
redeem at any tıme and there 1s no covenant or prohibition agamst redemption at any 
tıme after the expiry of the five year period, except forthe provision that ıt must be 
at the close of the agricultural season Clearly, the money becomes due on the ex- 
piry of the five year period Counsel would, however, state that viewed as a simple 
mortgage, money does not become due till demand 1s made But I am unable to 
split and read the clause that way If the money had- fallen due for redemption at 
the expiry of the five year period equally, for the purpose of recovery of the money 
on the personal covenant, ıt should m the circumstances, be held to have fallen due 
at the same time Learned Counsel referred me to the decision in Kuttasan v Suppı? 
In that case the mtentlon to postpone the right of suit was, on the construction of the 
document, held very clear The decision proceeded on. the language of the mstru- 
ment and the Court was satisfied, on the construction of the document, that the par- 
ties intended that there should be a demand after the creditor attamed his major- 
ity One other case that was relied on by the appellant 1s the decision of the Judicial 
Committee m Nılakanto Balwant Nathu v Vidya Narasinga Bharath Swami3. There ıt 
was no doubt held that money did not become due and the cause of action did not 
arise until demand for the payment of the mortgage money was made by the 
mortgagee Butt will be seen that their Lordships of the Judicial Committee found, 
onthe terms of the document concerned, that there was no specific time fixed for 
the payment of the debt It was theı fore, held that the money did not become 
due until a demand was made. Here, clearly the document providesa five year 
period fot redemption and the right of redemption arose on the mortgage money 
fallıne due. 


For the respondents reliance was placed on Lasadın v. Gulab Kunwar*, From 
this judgment ıt 1s only necessary to extract the followmg observation at page 452. 
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“They (their Lordships of the Judicial Committee) are not prepared to hold 
that the mortgagor could ın thıs way take advantage of hıs own default ; they do 
not think that upon such default he would have the right to redeem, and m their 
opınıon the mortgage money does not ‘become due’ within the meaning of Article 
132 of the Limitation Act until both the mortgagor’s right to redeem and the mort- 
gagee’s right to enforce his security have accrued ” 


i In Padmavathi v. Ananteswarar Templet, the term man indemnity bond ran as 
ollows .— 


“So the sum of Rs 3,000 is retamed with you (the vendee) tıll such time asa 
proper release deed exonerating the property from the lability under the bond ıs 
obtained m your favour You should pay mterest on the said amount of Rs 3,000 
at 3% per cent per annum on the 14th June every year and you should pay us the 
principal amount thus kept m suspense m your hands as soon as the release men- 
tioned above 1s procured in your favour ” 


The appellant thereın filed the suit contending that for the purpose of limitation 
the money became due under Article 132, only on execution of the release deed This 


contention was accepted by the District Judge and m rejecting it this Court 
observed :— 


“The mterpretatıon of this clause accepted by the learned Dıstrıct Judge 
would lead to the absurd result that ıf for some reason or other the party ınterested 
ın getting the release deed postpones or abandons such getting, the starting pomt 
of the period of limitation will be indefinitely postponed We entirely agree with 
Mack, J , when he says that this term ın Exhibit A-2 (ind emnity bond) was intend- 
ed only for the benefit of the vendee The plaintiff in the suit, the appellant 
before me, could not take advantage of this clause by causing P W. 1 to execute a 
release deed ın 1942, nine years after the period of lımıtatıon had run out, and then 
clam a new startıng pomt of limitation from that date The true principle 1s 
that the unpaid purchase money became due, that 1s payable according to the 
true construction of Exhibit A-2, the moment the lability under Exhibit B-1 was 
extinguished either by efflux of time or otherwise or by voluntary act of parties 
like execution of the contemplated release deed ” 


The learned Judges point out that the term ‘when the money becomes due’ in 
Article 132 of the Limitation Act should be construed with reference to the capacity 
of the charge-holder to collect the unpaid money. Applying that test, clearly in this 
case the appellant could have claimed the prıncıpal amount immediately on the 
expiry of the five year period Counsel for the respondent drew my attention to the 
decision in Pi Gop: Nathv Pt Bhana Shankar Yapnık?. In that case the mortgage 
deed provided as follows — 


“When the creditor desires to demand money from us they may give us a six 
months’ notice, after the expiry whereof, ıt will be open to them to take proceedings 
ın Court according to law ” 


Construmg this provision, a Drvision Bench of the Allahabad High Court 
held.— 


cc 


therefore, we are satisfied that the mtention of the parties was that 
the mortgage was not to he for a period It was open to the mortgagor to pay the 
mortgage amount at any time he liked It was open to the mortgagee to claim 
the amount immediately after the execution of the mortga ge deed If, however, 
the mortgage money was claimed and was not paid, the morigagee wanted to file 
a suit the deed provided that the mortgagee would be entitled to file a suit on the 
expiry of the period of six months This was merely to save unnecessary expenses 
being incurred ın the filing of the suit and to enable the mortgagor to arrange for 
the money and pay ıt up to the mortgagee It cannot therefore be said that the 
mortgagee had no cause of action to file a suit before the expiry of sıx months.” 

cand ce ln N 


Iı (1958) 1 MLJ 197) 2. (1954) ALJ 336. 
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In the present case, for the convenience of the mortgagee, the clause provided 
that the repayment should be at the close of the agricultural season. That does not 
mean that the money became due under the personal covenant only after a demand 
was made by the mortgagee. In my view money becomes due in this case both for 
the purpose of redemption under section 60 and for the sut for sale under section 67 
of the Transfer of Property Act, on the expiry of the five year period. 


Learned Counsel for the appellant finally drew my attention to the Full Bench 
decision of this Court m Venkataswamı Chett. v Ramalinga.1 The followmg passage 
therefrom, I should say, 1s decisive and clearly against the appellant’s contention 
before me : 


“ Without hesitation we accept as being correct the decisions of this Court 
which say that when a mortgage bond provides that the mortgage money shall be 
payable on demand 1t becomes repayable at once and limitation starts from the 
date of the bond The question then 1s whether the position is altered when the 
words used are ‘ when required by you’ or ‘whenever demanded’ In our judg- 
ment such: expressions mean “on demand’. They are usually literal translations of 
words used in bonds written in the vernacular, the vernacular expression bemg 
mtended to convey the same meaning as the English expression ‘on demand’. 
We consider that there must be something more in a mortgage deed than this to 
justify the Court ın holding that the cause of action on the bond only arises when a 
demand has in fact been made. To construe the words ‘when required by you’ as 
meaning something more than ‘on demand’ would in our judgment be putting a 
forced construction on the words. . . ” 


Learned Counsel for the appellant referred to the observations ın this judgment 
to the effect that parties to a mortgage deed can agree that the principal sum shall 
not become payable until a demand 1s actually made The learned Judges ımme- 
diately observe that this must be clearly expressed But here, the tamil expression 
corresponding to ‘‘ when you demand ” are, as observed m The Secretary of State for 
India v Prasad Bağulı?, at the most mere words carrymg no specificimport But in the 
context thatthısıs'a usufructuary mortgage cum simple mortgage, the expression in 
fact emphasises the personal covenant, and provides the right to demand the money 
Doubts expressed m certain cases whether the clause in the mstruments considered for 
payment and redemption could at all be read to contain a personal covenant, are 
cleared up m the said document recognising the mortgagee’s right to demand the 
money It 1s clear that money becomes due, either from the pomt of view of the 
mortgagor to redeem or from the standpoint of the mortgagee to sue for sale, on the 
expiry of the five year period Counsel for the appellant Sri D Ramaswamı Aıyan- 
gar urged that he relied on the very fact that this is a composite mortgage for his 
contention that the words “on demand ” have special significance and the demand, 
1s necessary to make the money due I am unable to see the special significance 
sought to be attributed to these words. In a pure usufructuary mortgage there 
could be no demand for the mortgage money. Here specifically right to demand this 
mortgage money asin a sumple mortgage is conferred Only there should be 
neither redemption by the mortgagor nor demand for the mortgage money by the 
mortgagee for a period of five years. The ‘on demand’ m this case clearly means 
immediately on the expiry of five years. 


In the result, ıt follows that the cause of action for the suit for sale of the mortga- 
ged properties also arose on the expiry of the five year period, that ıs m 1932 Clearly, 
therefore, the suit filed ın 1959 ıs barred by lumttation The Second Appeal fails 
and is dismissed with costs. No leave 





VMK. f Second Appeal dismissed. 
r ILR (1945) Mad 758- (1945)1 MLJ. 2. 44 MLJ 685. ILR. (1923) 46 Mad. 
233. ALR 1945 Mad 157 (F.B). 259 z 


ITJ T S BALIAH v. T. S. RANGACHARI,IT.O. 451 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT .—MR. Justice N KRISHNASWAMY REDDY. 


T. S. Balah .. Petitioner * 
v. 
T. S. Rangacharı, Income-tax Officer, Central 
Circle VI, Madras-34 .. Respondent. 


Penal Code (XLV of 1860), section 177—Offences—Prosecution—False statements 
by assessee in declarations under the Income-tax Act—Complamts under the In- 
come-tax Acts of 1922 and 1961 and Indian Penal Code— Valıd and sustamable in 
law—Offences under the Penal Code—Wider in scope than offences under the 
Income-tax Acts—Sulyect-matier of the two enactments—Not identical—No 
express or umphed repeal of provisions of Penal Code by provisions in Income- 
tax Act—Prosecution under the repealed Act—Saved by the new Act—“Proceed- 
ings for assessment” —Proceedıngs include prosecution. 


Constitution of India (1950), Article 14— Egualıty clause—Income-tax Act—Returns 
filed by assessees before the commencement of the new Act and returns filed 
after such commencemeni— Valıd and justifiable classification. 


Statute—Repeal and re-enactment—Rights under the repealed Act—Savings—Extent 
of—Ofjences committed when the repealed Act was ın force—No obliteration of 
such offences by re-enactment—Prosecution under the old Act—Valid. 


Words and Phrases—“ Pı oceedings’”—“ Proceedings for assessment.” 
İncome-tax Act (XI of 1922), sections 52, 53. 

Income-tax Act (XLIII of 1961), sections 277, 297 (1), 297 (2) (a). 
General Clauses Act (X of 1897), section 6. 


Four complaints were filed against the petitioner by the Income-tax Officer in 
respect of assessment years 1958-59 to 1960-61 alleging that he had been systemati- 
cally filing false returns of his income and had omitted to give true information 
regarding his professional earnings lable to be taxed from the year 1957, with a 
view to evade payment of tax and he had deliberately concealed material parti- 
culars of his income ın spite of notices having been issued by the Department to 
file a true and correct statement of income. The complaints relating'to the first 
three assessment years were filed before the Chief Presidency Magistrate, Madras, 
under section 52 of the Income-tax Act of 1922 and under section 177, Indian Penal 
Code. The fourth complaint in respect of the assessment year 1961-62 was filed 
under section 277 of the Income-tax Act, 1961 and under section 177, Indian Penal 
Code. The petitioner raised a preliminary objection before the Presidency Magis- 
trate contending that complaint under section 177, Indian Penal Code, is not main- 
tainable as the operation of the section was excluded by section 52 of the Income- 
tax Act of 1922 and that section 52 itself did not apply as the Act of 1922 had been 
repealed by the Act of 1961 and the complaint under the 1961 Act was bad as it 
violated Article 14 of the Constitution. The Magistrate dismissed the objection 
holding that these can well be taken during the trial. The petitioner applied ın 
revision to the High Court. 


Held, that the prosecutıo 1s are maintainable under the Acts in respect of all the 
assessment years. 


Though section 177, Indian Penal Code, and section 52 of the Income-tax Act 
1922 appear to be substantially the same, the former 1s wider ın its scope whereas the 
latter confines only to the matters mentioned in the said section. Section 177, Indian 


————— — << - 


*Cr.R C Nos 645, 646, 647 and [648 of 1967. 
Cr.R.P. Nos. 637, 638, 639 and 640 of 1967. 14th February, 1968. 
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Penal Code, deals with the offence mentioned generally making any false informa- 
tion furnished by a person who 1s legally bound to give such information to any 
public servant, an offence, whereas section 52 of the Income-tax Act confines itself 
1n respect of false information furnished ın the verification submitted by the assessee 
to the Income-tax Officer It does not include even any false information 
furnished by an assessee in any proceeding under the Income-tax Act other than 


the verification mentioned in the said section. 


The enactment of 1922 does not expressly repeal section 177, Indian Penal Code. 
In the absence of an express repeal, the Courts do not lean ın favour of an implied 
repeal. The Court will always be against the repeal of an earlier statute when the 
Legislature has not expressly done so unless the Court finds that the provisions 
of two enactments are wholly incompatible or that the two statutes together 
would lead to wholly absurd consequences. 


It has therefore to be considered whether the subject of both the enactments 
is the same and if so, whether the latter statute had taken away the entire 
subject-matter of the earlier Act, before the repugnancy or incompatibility bet- 
ween these two enactments are considered 


Having regard to the Lists in the Constitution,7th Schedule, the object and pur- 
pose of these two enactments are different The subject-matter of the offence under 
section 177, Indian Penal Code, 1s much wider and comprehensive than the subject- 
matter of the offence created under section 52 of the Income-tax Act of (1922) for 
the purpose of enforcing effectively the provisions of the said Act The Indian 
Penal Code 1s a penal statute whereas the Income-tax Act 1s fiscal and deals 
with revenue. The object and purpose of the two enactments being different and 
the offence under one enactment being wider than the other ıt would not have 
been intended by the later enactment to repeal the earlier. 


If the subject-matter of the two enactments are not the same and if the subject- 
matter of the two sections are not identical the ınconsıstency or the repugnancy 
between these provisions will not bea bar for them to co-exist and stand together 
Only if ıt 1s found that the subject-matter of both the enactments and the subject- 
matter of both the offences are the same and identical, the question of inconsistency 
or repugnancy may arise and if the provisions of the earlier Act are repugnant or 
inconsistent with the latter, 1t can be presumed that the latter will prevail over the 
earlier and repeal the earlier. 


Assuming that the two Acts are same and identical, differences and inconsis- 
tencies between these two provisions relating to compoundability or otherwise 
of the offence, persons who are to commence the prosecution, Judges who can try 
the offence, penalty, are not of such a nature as to preclude the operation of the 
enactments. 


Section 297 (1) of the Act of 1961 repealed expressly the Act of 1922 and under 
clause (2) the matters referred to ın clause (2) (a) to (m) have been saved notwith- 
standing the repeal. 


Section 6 of the General Clauses Act emphasises that unless a different intention 
appears ın the repealing Act, ordinarily any legal proceedings can be instituted 
in respect of any matter pending under the repealed Act if that Act was in 
force at the time of the repeal When a repeal ıs followed by fresh legislation 
on the same subject the provisions of the new Act would have to be examined, 
but only for the purpose of determining whether they indicate a different intention 
The line of enquiry would have to be not whether the new Act expressly keeps 
re old nghts and liabilities but whether ıt manifests an intention to destroy 
them. 


A careful scrutiny of the provisions of section 3297ğof the Act of 1961 will 
indicate thatıt was not the intention of the] Legislature to take away the right of 
instituting prosecution under the_repealed Act, 
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The term “ proceeding ” 1s a very comprehensive term and generally speaking 
means prescribed modes of action for enforcing a legal rıght and hence ıt neces- 
sarily embraces the requisite steps by which judicial acts were invoked. 
“Proceedings for the assessment” referred to under section 297 (2) (a) of the 1961 
Act will include prosecution also and ıt 1s, therefore, saved. 


The institution Of prosecution 1s a necessary action to be taken for the purpose 
of levy, assessment and collections of, the tax including penalty. If on the other 
hand the Legislature intended to exclude and to destroy the right to mstitute pro- 
secution ıt could have excluded such rıght expressly and specifically The ins- 
tıtutton of prosecution 1s only a last resort Even if prosecution 1s instituted, it 
ıs made compoundable These circumstances would show that the Legislature 
would not have taken away that discietion of the authorities to institute prosecu- 
tion 1n respect of assessment, levy and collection of tax before the commencement 
of the Act of 1961. 


Offences during the contınuance of a statute can be prosecuted and punished 
even after 1ts repeal where the repealing Act had not obliterated the offences com. 
mitted when the earlier Act was ın force The prosecution under section 52 of 
the Act of 1922 1s not taken away by the repealing Act and hence ıt 1s competent, 


The Inspecting Assistant Commissioner would be the person competent to insti- 
tute-prosecution under section 52 of the old Act, If prosecution is launched under 
the old Act which was 1n force at the time of repeal, the entire procedure provided 
under the old Act alone should be followed j 


Section 292 (2) (a) is not violative of Article 14 The discrimination made bet- 
ween the persons who filed the returns before the commencement of the new Act 
must be taken as one class and the persons who filed their returns after the com- 
mencement of the new Act as another This will be a justifiable classification. 


Petitions under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the order of the Court of the Chief Presidency 
Magistrate, Egmore, Madras, dated 22nd May, 1967, and made in M P. Nos. 246 
to 249 of 1967 m C C Nos 1804 to 1807 of 1967. 


V. Ganapathisubramama Iyer, for Petitioner. 
C. K Venkatanarasımhan, Special Public Prosecutor, for Respondent. 


The Court made the following 


ORDER.—The petitioner ın all these cases is the same. They are dealt with 
together as the points raised are substantially the same. 


The revision petitioner is a cine actor Four complaints were filed against him 
by the Income-tax Officer, Central Circle -6, Madras, alleging that he had been syste- 
matically filing false returns of his income and had omitted to give true information 
regarding his professional eainmgs liable to be taxed from the year, 1957, with a view 
to evade payment of tax and he had deliberately concealed material particulars of 
his income ın spite of notices having been issued by the Department to file a true and 
correct statement of income The first three complaints relating to the assessment 
years 1958-59, 1959-60 and 1960-61 respectively were filed before the Chief Presidency 
Magistrate, Madras, under section 52 of the Income-tax Act, 1922 and under sec- 
tion 177, Indian Penal Code The fourth complaint which 1s in respect of the assess- 
ment year, 1961-62 was filed under section 277 of the Income-tax Act of 1961 and 
under section 177, Indian Penal Code 


The revision petitioner 1aised prelimunary objection before the learned Chief 
Presidency Magistrate 1n respect of the first three complaints on the grounds that 
the complaint under section 177, Indian Penal Code, was not maintainable ın law as 
the opelatıon of section 177, Indian Penal Code, was excluded to cases relating to 
ıncome-tax matters, that the prosecution under section 52 of the Income-tax Act, 
1922 will also not apply as ıt was repealed by the Income-tax Act of 1961 and that the 
sanction given by the Inspecting Assistant Commissioner of Income-tax was invalid. 
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In the fourth complaint, an additional ground was taken that section 277 of the 
Income-tax Act of 1961 is invalid and ultra vires of the Constitution of India and 
in excess of the administrative competence and opposed to Article 14 of the Con- 


stitution. 


The learned Chief Presidency Magistrate dismissed the petttions holding that 
the points of law raised by the petitioner were such that could be agıtated ın the course 
of trial He, therefore, thought ıt unnecessary to give any finding on the points raised 
by the petitioner. 

In respect of the first three complaints, the learned Counsel appearing for the 
petitioner contended, firstly, that the complaint under section 177, Indian Penal Code 
is competent as ıt must be deemed to have been impliedly repealed by the enact- 
ment of section 52 of the Income-tax Act, 1922 and secondly, the prosecution under 
section 52 of the Income-tax Act of 1922 is also incompetent as the Income-tax Act 
of 1961 repealed the earlier Act of 1922 and the proceedings ın respect of prosecutions 
under the Income-tax Act of 1922 were not saved by the repealing Act of 1961 In 
respect of the fourth complaint, he further contended that section 277 of the Income- 
tax Act of 1961 1s ultra vires offending Article 14 of the Constitution 


To appreciate the contentions of the learned Counsel for the petitioner ın respect. 
of the first three complaints, it will be necessary to note the relevant provisions of 
the Indian Penal Code and the Income-tax Act of 1922. 


Section 177, Indian Penal Code, 1s as follows: 


“ Whoever, being legally bound to furnish information on any subject to any public servant, 
as such, furnishes as true, information on the subject which he knows or has been reason to believe 
to be false shall be punished with simple imprisonment for a term which may extend to six months, 
or with fine which may extend to one thousand rupees, or with both . .” 


Section 52 of the Income-tax Act, 1922 is as follows: 


“Ifa person makes a statement ın a verification mentioned ın section 19-A or section 20-A or 
section 21 or section 22 or sub-section (2) of section 26-A or sub-section (3) of section 30 or sube 
section (3) of section 33, or furnishes a certificate under sub-section (9) of section 18, which 1s false 
and which he either knows or believes to be false or does not believe to be true, he shall be punish- 
able, on Conviction before a Magistrate , with simple :mprisonment which may extend to six months, 
or with fine which may extend to one thousand rupees, or with both.” 

In this section, it may be relevant to note that by Act VII of 1939, the words 
‘ be punishable, on conviction before a Magistrate, with simple imprisonment which 
may extend to six months, or with fine which may extend to one thousand rupees, 
or with both © were substituted for the words “ be deemed to have committed the 
offence described ın section 177 of the Indian Penal Code” Before the amendment, 
section 52 by 1ts deeming clause adopted the offence under section 177, Indian Penal 
Code ; but after amendment, ıt has created a substantive offence under the Act with 


the same punishment as provided under section 177, Indian Penal Code. 


Though section 177, Indian Penal Code, and section 52 of the Income-tax Act of 
1922, appear to be substantially the same, the former is wider ın 1ts scope whereas 
the latter confines only to the matters mentioned ın the said section Section 177, 
Indian Penal Code, deals with the offence mentioned therein generally making any 
false information furnished by a person who 1s Jegally bound to give such information 
to any public servant, an offence whereas section 52 of the Income-tax Act of 1922 
confines itself in respect of false information furnished ın the verification submitted 
by the assessee to the Income-tax Officer. It does not include even any false informa- 
tion furnished by an assessee in any proceeding under the Income-tax Act other than 
the verification mentioned ın the said section It, therefore, appears that any false 
statement in the proceedings under the Income-tax Act other than the statements 
made ın verification mentioned in section 52 will come within the mischief of section 
177, Indian Penal Code. The facts constituting an offence under section 52 of the 
İncome-tax Act may very well be an offence under section 177, Indian Penal*Code. 
But the facts constituting an offence under section 52 of the Income-tax Act (as the 
scope of the Jatter, as pointed out already), is confined tothe matters mentioned there- 
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“in Section 26 of the General Clauses Act provides that when two or more statutes 
create an offence of the same nature, the offender shall be liable to be prosecuted and 
punished under either or any of those statutes, but shall not be liable to be punished 
twice for the same offence. Prima facie, from the facts of the present case, the pro- 
secution of the petitioner under section 177, Indian Penal Code, and section 52 of 
the Income-tax Act of 1922, would appear to be competent by virtue of section 26 of 
the General Clauses Act. But even if both the charges are proved, there cannot 
be two punishments. 


It 1s contended that section 177, Indian Penal Code, must be deemed to have 
been repealed as ıt 1s repugnant to section 52 of the Income-tax Act of 1922 as both 
cannot co-exist in view of certain material differences between these two sections. 
The differences are said to be as follows. 


Section 177, Indian Penal Code, 1s non-compoundable whereas the offence under 
section 52 of the Income-tax Act 1s compoundable with the permission of the Inspect- 
ing Assistant Commissioner by virtue of clause (2) of section 53 of the said Act. 
The prosecution under section 177, Indian Penal Code, can be mstituted by any public 
servant under section 195, Criminal Procedure Code, whereas the prosecution under 
section 53 of the Income-tax Act has to be instituted at the ınstance of the Inspecting 
Assistant Commissioner as provided under section 53 (1) of the said Act. An 
offence under section 177, Indian Penal Code, is triable by a Presidency Magistrate, 
a Magistrate of the First Class or Second Class whereas the offence under section 52 
cannot be tried by a Second Class Magistrate unless specially empowered by the 
Central Government If penalty is levied under the Income-tax Act ın respect of 
certain matters, no prosecution can be instituted by virtue of the provision under 
section 28 (4) of the Income-tax Act in respect of the same matters whereas there 1s 
no such bar under section 177, Indian Penal Code It 1s contended that both the 
provisions cannot co-exist as they are repugnant to each other. 


Before we consider this aspect, 1t may be necessary to consider whether the 
Parliament intended to repeal section 177, Indian Penal Code, by enacting section 52 
of the Income-tax Act. Both are Central Acts. It 1s very significant to note that 
the later enactment does not expressly repeal section 177, Indian Penal Code In 
the absence of an express repeal, the Courts do not lean in favour of an implied repeal 
The Court will always be against the repeal of an earlier statute when the Legislature 
has not expressly done so unless the Court finds that the provisions of the two enact- 
ments are wholly compatible or that the two statutes together would lead to wholly 
absurd consequences. In this context, ıt will be worthwhile to note the passage at 
page 344 of Craies on Statute Law (Sth edition) quoting Dr. Lushington in “ The 
India”! which 1s as follows: 

“ What words will establish a repeal by implication ıt 1s ımpossıble to say from authorities or 
decided cases. If on the one hand the general presumption must be against such a repeal, on the 
ground that the intention to repeal, 1f any had existed, would have been declared ın express terms, so 
on the other hand, ıt ıs not necessary that any express reference be made to the statute which it 1s 
intended to repeal The prior statute would, I conceive, be repealed by implication 1f its provisions 
were wholly incompatible with a subsequent one ; or 1f the two statutes together would lead to 
ind absurd consequences ; or if the entire subject-matter were taken away by the subsequent 
statute ” 


It has, therefore, to be considered whether the subject of both the enactments 1s 
the same and if so, whether the later statute, namely, section 52 of the Income-tax 
Act had taken away the entire subject-matter of section 177 Indian Penal Code, before 
we consider the repugnancy or incompatibility between these two provisions To 
determine whether a later statute repeals by implication an earlier, it 1s necessary to 
scrutinize the terms and consider the true meaning and effects of the earlier Act. 
The Indian Penal Code 1s a codification of the common law offences, and comes 
under Item 1 ın Concurrent List III of the VIIth Schedule under the head “ Criminal 
Law, 1ncluding all matters included ın the Indian Penal Code at the commencement 
of the Constıtutıon ” This 1tem excludes offences against laws with respect to any 
? 





1. (1864) 33 LJ. Adm. 193. 
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ofthe matters specified in List I or List IT The Indian Income-tax Act comes under 
Item 82 ın List I “ Taxes on income other than agricultural income.” The purpose 
of the enactment of Income-tax Act 1s to assess and collect tax on income and to 
enforce the provisions of the said Act To achieve the said purpose, the Income-tax 
Act created offences of 1ts own, providing punishment in respect of certain matters 
by virtue of the power conferred on the Parliament in Item 93 of List I, namely, 
offences against laws with respect to any of the matters in the List 


The object and the purposes, therefore, of these two enactments are different. 
The subject-matter of the offence under section 177, Indian Penal Code, 1s much 
wider and comprehensive than the subject-matter of the offence created under section 
52 of the Income-tax Act for the purpose of enforcing effectively the provisions of the 
said Act The Indian Penal Code 1s a penal statute whereas the Income-tax 1s fiscal 
and deals with revenue Can it be said ın this back ground, that section 52 of the 
Income-tax Act though cıcates an offence simular to that of section 177, Indian Penal 
Code, but narrower ın scope, takes away the entire subject-matter provided under 
section 177, Indian Penal Code. The object and the purpose of the two enactments 
being different and the offence under the enactment bemg wider than the other, 
I am of the view that 1t would not have been intended by the later enactment to 
repeal the earlier. That this could not have been the intention of the Legislature can 
be gathered from some of the provisions of the Income-tax Act itself, as for instances, 
ın cases where penalty 1s levied ın respect of cettain matters provided ın section 28 (4) 
of the Act, the prosecution 1s barred 1n respect of the same matter under that Act. If 
the intention of the Legislature was that the prosecution would be barred even under 
any other enactment like the Indian Penal Code m respect of the same matter, it 
would have said so specifically that the prosecution 1s not only barred under the 
Income-tax Act but also under any other law In the absence of such a provision, 
ıt ıs reasonable to infe1 that the intention of the Legislature ın creating offence under 
section 52 1s not to repeal any other similar offence under any other Jaw Both the 
statutes are two distinct enactments and they can certainly stand together. 


The learned Counsel appearing for the petitione: relied upon the following 
decisions ın support of his contention : 


In the decision in Fortescue v. Vestry of St. Matthew Bethnal Green}, ıt has 
been held that there was an implied repeal of section 72 of Michael Angelo Taylor’s 
Act by section 119 of the Metropolis Management Act, 1855. While examining both 
the provisions of the earlier and later statutes, Charles, J , observed that both Acts 
deal with the question of paving and management of streets in the Metropolis. 
It is further observed at page 177 of the said decision as follows -— 


“ It ıs true that section 72 of the earlier Act 1s not expressly repealed, but ıt ıs a well-recognised 
prıncıple that an Act describing the quality of an offence, or prescribing a particular pumshment 
for ıt, 1s impliedly repzaled by a later Act alterıng the quality of the offence, or prescribing 
another punishment for it.” 


In the present case, as already found by me, the subject-matter of the two enact- 
ments, namely, Indian Penal Code and the Income-tax Actıs not the same. The 
quality of the offence mentioned ın section 177, Indian Penal Code, 1s not altered 
in section 52 of the Income-tax Act. Nor a different punishment ıs provided under 
the latter from what ıs provided under the former The punishment provided 
under both the sections 1s the same, namely, sımple'ımprisonment of sıx months or a 
fine of one thousand rupees, or both. 


In Summers v. Helborn District Board of Works?, 11 was held that section 6 
of the Metropolitan Streets Act, 1867 and section 1 of the Metropolitan Streets Act 
Amendment Act, 1867 repealed section 65 of the Michael Angelo Taylor’s Act. 
In that case also, the subject-matter of both the Acts was the same andın the later 
Act, when there was a variation from the earlier which was entirely inconsistent with 
the later, ıt was held that there was an implied repeal of the earlier by the later statute. 








1. L.R.(1891) 2 QB. 170 2. LR (1893) 1 QB. 612. 
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Even in that case, Lord Coleridge, C J , observed that difficulties arise in determining 
whether there would be repeal by implication ın the particular case before the Court. 


In Smith v Benabo), ıt was held that section 75 of the General Paving Metro- 
polis Act, 1817 was impliedly repealed by sections 122 and 123 of the Metropolis 
Management Act, 1855 Therealso the subject-matter of both the enactments was 
the same These decisions, in my opinion, do not support the contention of the 
petitioner. 


The learned Counsel also relied upon a decision of the Supreme Court in Har ish 
Chandıav State of Madhya Pradesh?. The point that arose ın that case was whether 
the extension of the Essential Supplies (Temporary Powers) Act, 1946 and the Indian 
Scrap Order of 1943 to Madhya Bharat repealed the Madhya Bharat Essential 
Supplies (Temporary Powers) Act, 1948 and the Madhya Bharat Scrap Control 
Order. Here also, the subject-matter of the Central Act and the State Act was 
substantially the sams. But the Supreme Court held that the State Act was repealed 
by the Central Act as the provisions were not identical and could not, therefore, stand 
together The Supreme Court pointed out that there were marked differences between 
the provisions of the two orders and: found that ıt would not be possible for the two 
to stand together The Supreme Court observed as follows at page 937: 


“ What we desire to emphasise ıs that the two orders, though achieving substantially the same 
object, are not :dentical ın therr provisions ` If that 1s so, ıt 1s obvious that on the extension to 
Madhya Bharat of the Indian Scrap Order, the Madhya Bharat Scrap Order would stand repealed 
and be replaced by the Indian law ” 


If the subject-matter of the two enactments are not the same and if the subject- 
matter of the two sections, namely, section 177, Indian Penal Code, and section 52 
of the Income-tax Act, are not identical in that the earlier is wider and the latter is 
narrower ın scope, the inconsistency or the repugnancy between these two provisions 
yıll not be a bar for them to co-exist and stand together Only if it 1s found that the 
subject-matter of both the enactments and the subject-matter of both the offences 
are the same and identical, the question of inconsistency or repugnancy may arise 
and if the provisions of the earlier Act are repugnant or inconsistent with the latter, 
ıt can be presumed that the latter will prevail over the earlier and repeal the earlier. 
The learned Counsel contended that the subject-matter of both the offences being the 
same and identical, they cannot stand together ın view of the differences and 
inconsistencies between these provisions and that, therefore, section 177, Indian Penal 
Code, must be deemed to have been repealed by section 52 of the Income-tax Act, 
at least to the extent touching the matters provided under the later Act. I have 
already found that the subject-matter of the two enactments 1s not the same. But, 
however, assuming that they are the same and identical, we have to see whether 
there are differences and inconsistencies between these two provisions and if so, 
whether they are of such a nature that they could not stand together. 


We have already noted the apparent differences between the two provisions, 
namely, (1) section 52 of the Income-tax Act 1s compoundable whereas section 177, 
Indian Penal Code, 1s not , (2) the prosecution under section 52 of the Income-tax 
Act ıs to be instituted at the instance of the Inspecting Assistant Commissioner 
whereas the prosecution under section 177, Indian Penal Code, 1s by any public servant 
provided under section 195, Criminal Procedure Code, (3) the offence under section 
177, Indian Penal Code, 1s triable by a Presidency Magistrate, a Magistrate of the 
First Class or Second Class whereas the offence under section 52 cannot be tried by a 
Second Class Magistrate unless specially empowered by the Central Government ; 
and (4) if a penalty is levied under the Income-tax Act, the prosecution for any 
offence under that Act relating to the same matter for which the penalty has been 
levied, will be barred It has been already noted that there was no difference either 
ın the procedure to be adopted ın respect of trial of both these offences or in the 
matter of pumshment 


—— 
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These differences, ın my opinion, are not at all inconsistent or repugnant to each 
other. 


If the offence under section 52 of the Income-tax Act 1s compoundable, that 
may not be a reason to say that a person cannot be prosecuted under section 177, 
Indian Penal Code, since ıt ıs not compoundable There cannot be any dispute that 
a person can be prosecuted under both the enactments, if the facts disclosed the offences 
provided under the said enactments. If for instance, in the present case, ıt is shown 
that the offence under the Income-tax Act was compounded, that may be a defence 
for hım when he 1s prosecuted under that section, but he cannot escape the prosecution 
under section 177, Indian Penal Code, ıf the facts disclosed offences under that section. 
If ın a particular case, a person 1s prosecuted under several offences and some of them 
being compoundable, 1t cannot be said that the prosecution for non-compoundable 
offences along with compoundable offences is incompetent. If in such a case, the 
parties compound the compoundable offences, the prosecution could still’ continue 
with the trial of non-compoundable offences. Similarly, if the prosecution has to be 
instituted at the instance of the Inspecting Assistant Commissioner, for an offence 
under section 52 of the Act, it can still co-exist and stand together with the offence 
under section 177, Indian Penal Code, though the prosecution under that section could 
be instituted only by the public servant. If under both these sections a person 1s 
prosecuted and ıt ıs shown that the prosecution under any one of these two sections is 
incompetent for the lack of proper sanction, to that extent the prosecution will be 
void. For instance, if proper sanction was not obtained under section 52, but the 
sanction under section 177, Indian Penal Code, 1s properly obtained, the prosecution 
under section 52 will be incompetent whereas the trial under section 177, Indian 
Penal Code, can proceed. Even in respect of trial of both these offences, 1t 1s provided 
that a Presidency Magistrate or a First Class Magistrate can try ; but section 177, 
Indian Penal Code, can be tried by a Second Class Magistrate unless he 1s specially 
empowered by the Central Government. This, in my opinion, does not make any 
difference. Ifa person is prosecuted for two offences, one triable by a superior Court 
and the other by a lower Court, the superior Court can try both the offences In 
this case, the Second Class Magistrate cannot try the offence under section 52 of 
the Income-tax Act. Certaınly, the First Class Magistrate or a Presidency Magis- 
trate as the case may be, may try. In Craies on Statute Law—page 367—it is 
stated : 

“ Thus an Act authorising trial by quarter Sessions can stand with an earlier Act enacting that 
the offence should be tried by the Queen’s Bench or at Assızes.” 

If penalty is levied ın respect of the matters mentioned in section 28 of the Act, 
by virtue of Clause (4) of the said section, no prosecution for an offence against that 
Act could be instituted in respect of the same facts. 


Even here, I do not find any inconsistency between the provisions of the two 
enactments. The prosecution under this Act will be barred if penalty ıs levied. It 
can be defence 1n a prosecution under section 177, Indian Penal Code, and section 52 
of the Income-tax Act, that the prosecution under section 52 1s barred because of the 
imposition of penalty and if true, the result would be that the prosecution under 
section 52 could be dropped; but still, the prosecution under section 177, Indian Penal 
Code, would continue As already noted, ıt 1s very significant to note that section 
28 (4) has barred the prosecution in respect of an offence under that Act, namely, 
the Income-tax Act. Section 28 (4) of the Act runs as follows : 

“ No prosecution for an offence against this Act shall be instituted ın respect of the same facts 
on which a penalty has been imposed under this section ” 5 , 

This provision does not, therefore, bar a prosecution for an offence under any 
other Act ın respect of the same facts if they constitute an offence Even assuming 
these differences exist, 1t cannot be said that both the provisions are wholly incom- 
patible or the application of both would lead to absurdity. Section 177, Indian Penal 
Code, 1s a common law offence. 


In Archbold’s Criminal Pleading Evidence and Practice, 34th Edition, 
page 4, it ıs stated that ; 
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“Tf the offence is one which was already an offence at common law and the statute merely 
prescribes a new penalty or a new remedy, the remedy at common law 1s not taken away except by 
eXpress negative words.” 

It is, therefore, clear that even 1f a new remedy 1s provided under the later Act, 
it does not take away the offence under the common law. The learned Counsel 
relied upon the decision m Smith v. Benabo!. In that case, the proceedings were 
taken under a statute which has been repealed instead of being taken under one which 
was in force. In that case, section 122 of the Metropolis Management Act, 1855 
in substance described exactly the same offence as that which was described by 
section 75 of the General Paving Metropolis Act, 1817. But the latter Act provided 
different penalties and procedure from those imposed and prescribed by the earlier 
Act. In that context, Goddard, J., observed as follows at page 525 : 


Scag it as a well-settled rule of construction that ıf a later statute again describes an 
offence created by a previous one, and imposes a different punishment, or varies the procedure, the 
earlier statute 1s repealed by the later statute.” 


The Supreme Court also reıterated the same principle in Zaverbhaı Amaidas v. 
The State of Bombay?, ın the following terms : 
“ It ıs a well-settled rule of construction that if a later statute again describes an offence created 


by a previous one and imposes a different punishment or varies the procedure, the earlier statute 1s 
repealed by the later statute ” 


In the instant case, we have noted more than once that the punishment imposed 
and the procedure prescribed ın both the enactments are the same and there are no 
variations The procedure to be adopted ın the trial of the offence under both the 
enactments 1s summons procedure and there 1s no variation between these two enact- 
ments in respect of the procedure. Therefore, this decision will not apply to this case. 


The penalties imposed by statute for offences already punishable under a prior 
statute are regarded as cumulative or alternative and not as replacing the penalty to 
which the offender was previously liable. 


Maxwell, on the Interpretation of Statutes, 10th Edition at page 186 states : 


“Tt would seem that an Act which (without altering the nature of the offence, as by making 1t 
felony instead of misdemeanour) ımposes a new kind of punishment, or provides a new course of 
proceduie for that which was already an offence, at least at common law, 1s usually regarded as 
cumulative and as not superSeding the pre-existing law ” 


In page 369 of Craies on Statute Law, it 1s stated thus : 


“ Subsequent Acts of Parliament ın the affirmative, giving new penalties and instituting new 
modes of proceedings, do not repeal former methods and penalties ordained by preceding Acts with- 
out negative words ” 


In Om Prakash v. State of U P 3, m dealing with the point whether the Preven- 
tion of Corruption Act, 1947, repealed section 409, Indian Penal Code, asfar as public 
servants are concerned, ıt was observed that the Legislature would not have intended 
in the normal course of things that a temporary statute like the Prevention of Corrup- 
tion Act should supersede an enactment of antiquity, vız., the Penal Code even if the 
matter covered the same field. 


In The State v Pandurang*, it was held by the Full Bench that section 409, Indian 
Penal Code, was not impliedly repealed by the Prevention of Corruption Act as it was 
impossible to say that the provisions of the two were wholly incompatible or that 
the two statutes together would lead to wholly absurd consequences. It was pointed 
out in that case that there were inconsistencies between the two enactments in that 
the Prevention of Cotruption Act provided a different procedure ın respect of trial, 
sanction, evidence, etc After giving due consideration to these inconsistencies, apply- 
ing section 26 of the General Clauses Act, Chagla, CJ, on behalf of the Bench 
observed as follows at page 453 with which I respectfully agree : 
TT Rf Wat 
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. . «when section 26 provides that the offender shall be liable to be prosecuted and punished 
under either or any of those enactments, what the Legislature clearly intended was that that he shall 
be hable to be prosecuted according to the procedure laid down under the enactment under which 
he was being prosecuted, and ın the Full Bench decision also the view that we have taken 1s that the 
special procedure set up under the Prevention of Corruption Act does not entitle a public servant to 
insist that the only proceeding which would be mstituted agamst him must be under the Special Act 
and not under the Criminal Procedure Code. 


Therefore, ın our opinion, section 26 has application provided the same act has been constituted 
an offence under more than one enactment It makes no difference to the application of section 26 
that the procedure laid down ın the two enactments with regard to the prosecution of the offender 1s 
different or even if different sentences dre provided under the two enactments 8 ie 


_ The Calcutta High Court in Amarendra Nath Roy v State’, had taken a similar 
view. 


For the foregoing reasons, I hold that section 52 of the Income-tax Act, 1922 
has not repealed section 177, Indian Penal Code. Therefore, the prosecution under 
section 177, Indian Penal Code, ın all the four complaints 1s competent. 


In respect of the prosecution under section 52 of the Income-tax Act, 1922 in 
the first three complaints, it was contended by the learned Counsel for the petitioner 
that by the repeal by the Income-tax Act of 1961, the prosecution ın respect of the 
prior proceedings under the earlier Act were not saved and that, therefore, the p1o- 
secution under section 52 of the repealed Act ıs unsustainable. 


Section 297 (1) of the Income-tax Act, 1961, repealed expressly the Income-tax 
Act, 1922 and under clause (2), the matters referred to m clause (2) (a) to (m) have 
been saved notwithstanding the repeal of the Income-tax Act, 1922 It was contend- 
ed that under clause (2) of section 297, the prosecution ın respect of proceedings 
pending on the commencement of the Act of 1961 1s not expressly saved and, there- 
fore, 1t must be presumed that the Legislature had not intended to save prosecutions 
in respect of proceedings pending at the commencement of the said Act. 


Section 6 of the General Clauses Act is as follows : 


“ Where this Act, or any Central Act or Regulation made after the commencement of this Act, 
repeals any enactment hitherto made or hereafter to be made, then, unless a different ıntentıon 
appears, the repeal shall not 


(a) revive anything not ın force or existing at the time at which the repeal takes effect , or 


(b) affect the previous operation of any enactment so repealed or anything duly done or 
sufferred thereunder , or 


(e) affect any right, privilege, obligation or ability acquired, accrued o1 incurred under any 
enactment so repealed , or 


(d) affect any penalty, forfeiture or punishment incurred ın respect of any offence committed 
against any enactment so repealed , or 

(e) affect any investigation, legal proceeding or remedy ın respect of any such 1:ght, privilege, 
obligation, lability, penalty, forfeiture or pumshment as aforesaid ; 
and any such investigation, legal proceeding or remedy may be instituted continued or enforced, 
and any such penalty, forfeiture or punishment may be ımposed as if the Repealing Act or Regula- 
tion had not been passed ” ğ 

This section emphasizes, therefore, that unless a different intention appears ın 

the repealing Act, ordinarily any legal proceeding can be ınstıtuted ın respect of any 
matter pending under the repealed Act if that Act was in force at the time of repeal. 


» The principle under section 6 has been succinctly stated ın State of Punjab 
v. Mohar Singh? which 1s follows : 


“ Whenever there 1s a repeal of an enactment, the Consequences laid down ın section 6 of the 
General Clauses Act will follow unless, as the section itself says, a different mntenticnappears In 
the case of a simple repeal there 1s scarcely any room for expression of a contrary opmion But 
when the repeal 1s followed by fresh legislation on the same subject the Court would undoubtedly 
have to look to the provisions of the new Act, but only for the purpose of determing whether they 
indicate a different intention The line of enquiry would be, not whether the new Act expressly 
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keeps alive old rıghts and abilities, but whether ıt manıfests an intention to destroy them The 


Court cannot, therefore, subscribe to the broad proposition that section 6 of the General Clauses 
Act is ruled out when there 1s repeal of an enactment followed by a fresh legislation Section 6 
would be applicable ın such cases also unless the new legislation manifests an intention incompatible 
with or contrary to the provisions of thesection Such incompatibility would have to be ascertarred 
fioma consideration of all the relevant provisions of thenew law and the mere absence ofa 
saving clause ıs by itself not material The provisions of section 6 of the General Clauses Act will 
apply to a case of repeal even 1f there ıs simultaneous enactment unless a Contrary intention can be 
gathered fromthe newenactment Ofcourse, the consequences laid down 1n section 6 of the Act will 
apply only when a statute or regulation having the force of a statute 1s actually repealed ” 


It has, therefore, to be considered whether the repeal and the saving clause under 
clause (2) of section 297 has ın fact destroyed the right to institute prosecution in 
respect of proceedings which were pending at the commencement of the Act 
A careful scrutiny of the provisions will indicate that it was not the intention of the 
Legislature to take away the right of instituting prosecution ın the circumstances 
aforesaid. 


Section 297 (2) (a) says that “ where a return of income has been filed before the 
commencement of this Act by any person for any assessment year, proceedings for 
the assessment of that person for that year may be taken and continued as if this 
Act has not been passed” The question 1s whether the words “ proceedings for 
the assessment of that person for that year” are so comprehensive, so as to include 
even the proceedings in respect of prosecution Iam of the view that the words 
are comprehensive ın the context and that would include every proceeding till the 
assessment is realised There cannot be any doubt, institution of prosecution 1s 
one of the modes to realise the amount assessed, besides the levy of punishment. 


“Proceeding” 1s defined ın Shorter Oxford English Dictionary as “a legal 
action or process , any act done by authority of a Court of law ; any step taken in 
a cause by either party” In Ramanatha lyer’s Law Lexicon, “ Proceeding” 1s 
described as “ an act necessary to be donein order to attaina given end, a prescribed 
mode of action for carrying into effect a legal mght” 

The term “ proceeding ”, therefore, is a very comprehensive term and generally 
speaking. means prescribed modes of action for enforcing a legal right and hence it 
necessarily embraces the requisite steps by which judicial acts are invoked In 
my view, the “ proceeding ” referred to under section 297 (2) (4) will no doubt 
include the prosecution also and it 1s, therefore, saved. 


In A N Lakshman v Income-tax Officer, while considering the meaning of 
“ assessment ” as occurred in section 13 (1) of Finance Act, 1950, it was held that 
the word “ assessment ” must be taken ın 1ts comprehensive sense and the collection 
of words in the said section, namely, “levy, assessment and collection’? would 
indicate that what was meant was the entire process by which the tax is ascertai- 
ned, demanded and realised. 


In Income-tax Commissioner v M/s Bhikaji Dadabbat*, a point arose whether 
the words “ levy, assessment and collection of income-tax’’ would include penalty. 
It was held that imposition of penalty being a necessary concomıttant or incident 
of the process of assessment, levy and collection of tax would include penalty also- 
What happened ın that case was that the Hyderabad Income-tax Act was repealed 
by the Finance Act, 1950 Sub-section (1) of section 13 of the Finance Act, 1960, 
provided : 

“ Tf immediately before the 1st day of April, 1950, there 1s ın force ın any Part B State z 
any law relating to income-tax or super-tax that law shall cease to have effect except for the 
purposes of the levy, assessment and,collection of ıncome-tax and super-tax in respect of any 
paoa nor ıncluded ın the previous year for the purposes of assessment under the Indian Income-tax 

c 3 

From this, it was contended that what was saved after repeal was only ‘‘levy, 

assessment and collection of ıncome-tax” and penalty was not saved. The High Court 
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held that “penalty” was not saved asıt was notexpressly provided and according to 
the High Court, what was saved was levy, assessment and collection of ncome-tax. 
The Supreme Court dissented from the view of the High Court and held that this will 
include “‘penalty” also and that the proceedings for imposing a penalty could be con- 
tinued even though it was not specifically saved. 


It was contended by the learned Counsel that section 297 (2) (f) saves any pro- 
ceeding from theimposition of a penalty ın respect ofany assessment completed before 
the Ist day of April, 1962 and that, therefore, when penalty has been specifically 
saved, if the Legislature had intended to save prosecutions also, ıt could have 
specifically said so Jam unable to agree with the contention of the learned Counsel. 
The institution of prosecution 1s a necessary action to be taken for the purpose of 
levy, assessment and collection of the tax including penalty If on the other hand, 
the Legislature intended to exclude and to destroy the mght to institute prosecution, 
it could have excluded such right expressly and specifically. The institution of pro- 
secution is only a last resort, 1f necessary to be adopted by the authorities, for the 
purpose of levy, assessment and collection of tax , Normally, prosecution 1s not 
restored to. Even if prosecution 1s mstituted, ıt 15 made compoundable. These 
circumstances would show that the Legislature would not have taken away that 
discretion of the authorities to institute prosecution ın respect of assessment, levy 
and collection of tax before the commencement of the Act of 1961. 


The learned Counsel for the petitioner relied upon the decision in 
Income-tax Commissioner, Bihar and Orissa v. Pratapsngh! In that case, 
the Income-tax Officer issued notice to the assessee under the old section 
34 on 8th August, 1948 for assessing the escaped income The assessment 
was completed on 26th August, 1948. Section 34 was amended by Act 
XLVIII of 1948 which came into force on 8th September, 1948 Proviso to section 34 
after amendment required that the Commussioner must be satisfied that the case was 
fit for the issue of notice under section 34 It was held that the amended provision 
indicated a different intention which excluded the application of clauses (b) and (c) 
of section 6 of the General Clauses Act In that case, it 1s very significant to note, 
that though assent was obtained for the amendment to section 34 on 8th September, 
1948, according to the proviso to that section, 1t was deemed to have come into force 
on 30th March, 1948 It 1s, therefore, clear by virtue of the proviso ın that case that 
even in August, 1948 when notice was given by the Income-tax Officer, the amend- 
ment to section 34, namely, that the Commissioner must be satisfied that the case 
was fit for the issue of notice under section 34, was ın force by virtue of the deeming 
clause This decision will not certainly apply to this case as the repealed Act was 
in force at the commencement of the repeal. 


In C. A Abraham v Income-tax Officer®, the Supreme Court observed that 
when interpreting a fiscal statute, the Court cannot proceed to make good deficiencies 
if there be any and it must interpret the statute as ıt stands and ın case of doubt in 
a manner favourable to the taxpayer. 


Taking into consideration that the mstitution of prosecution ıs not a part of 
the levy and assessment of tax, but a consequence of failure to do certain things 
provided ın the Act, I do not think, any doubt can be entertained ın respect of the 
interpretation of the saving clause Thus, offences during the continuance of a 
statute can be prosecuted and punished even after its repeal as the repealing Act had 
not obliterated the offences committed when the earlier statute was in force. I 
am, therefore, of the view that the prosecution under section 52 of the Income- 
tax Act, 1922 is not taken away by the repealing Act and the prosecution under 
that section 1s competent and sustainable in law. It was also contended by the 
learned Counsel that the repealing Act had provided under section 279 of the said 
Act that the Commissioner of Income-tax alone could’ sanction prosecution for the 
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offence under section 277 of the Act, and that the prosecution ın the present cases 
was sanctioned by the Inspecting Assistant Commissioner which would be invalid. 
There 1s no substance in his argument It is clear that under section 53 (1) of 
the old Act, the Inspecting Assistant Commussioner can institute prosecution under 
section 52 of the said Act, but whereas under the new Act, the Commissioner alone 
can institute prosecution under section 277 of the new Act which 1s similar to the 
offence under section 52 of the old Act. At the commencement of the new Act, 
sections 52 and 53 were in force. If that were so applying the principle laid down in 
the Income-tax Commissioner v M/s. Bhika Dadabhai*, the Inspecting Assistant 
Commissioner would be the competent authority to institute prosecution under 
section 52 of the old Act If prosecution ıs launched under the old Act which was 
ın force at the tıme of repeal, the entire procedure provided under the old Act alone 
should be followed. 


In respect of the fourth complaint relating to ep under section 277 
of the Income-tax Act, 1961 which 1s a substantial reproduction of section 52 of the 
old Act, ıt ıs contended by the learned Counsel ın addition to the points raised in 
the other three complaints that section 297 (2) (b) is violative of Article 14 of the 
Constitution ın that ıt made a discrimination between the persons placed ın sımılar 
position ın respect of return of income filed after the commencement of the new Act 
for the assessment year ending on the 31st day of March, 1962 and persons who filed 
return of income for the said period before the commencement of the new Act. I 
do not see any force ın this argument at all. The learned Counsel 1s unable to show 
as to how Article 14 ıs attracted. The discrimination made between the persons 
who filed the returns before the commencement of the new Act must be taken as 
one clause and the persons who filed their returns after the commencement of the 
Actasanother In my view, this will be justifiable classification. As the Income-tax 
Act of 1961 ın substance has reproduced the relevant provisions dealt with in 
the old Act in respect of the first three complaints, the points which were taken in 
the first three complaints apply to this also and sınce I have answered all those 
points, 1t may not be necessary to repeat the same 


In the result, I find that there is no substance in any of the pomts raised by the 
learned Counsel and all the petitions are dımıssed. 


V.S. Petitions dismissed. 


_— — 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —İMR. Justice T. RAMAPRASADA Rao 


Muthukumaraswami Pillai e» Petitioner * 
v. 
Srimushnam Vedapatasalai, represented by its trustee 
Govmdarajan . Respondent. 


Madras Inam Estates (Abolition and Conversion into Ryotwari) Act (XXVI of 1963), section 
3 (b) proviso, 67 and 71—Suit by land-holder for possession of lands in the occupation 
of tenant and for other ancillary reliefs—Suit lands forming part of an erstwhile inam 
estate and notified under Madras (Act XXVI of 1963)— Suit filed after notification but 
before obtaining a ryotwari paita, on the ground that the suit lands were private lands of 
land-holder— Jurisdiction of Civil Court to entertain suit. 


Civil Procedure Code (V of 1908), section g—Ouster of jurisdiction of civil Court—When can 
be inferred. 


Where a landholder filed a suit for possession of certain lands in the occupation 
of the defendant as his tenant under a registered lease and for other ancillary reliefs 
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such as rent or damages for use and occupation, on the ground that though the 
lands ın question were inside an inam estate as defined by Madras Inam Estates 
(Conversion into Ryotwarı) Act (XXVI of 1963), they were his private Jands ; 
and the defendaht inter alia contended that the lands being an erstwhile inam estate 
and having been notified under Madras Act (XXVI of 1963) the plaintiff could not 
seck possession of the lands inside ıt without securing a ryotwarı patta from the 
Tribunals~constituted under that Act and that therefore the cıvıl Court had no 
jurisdiction to entertain the suit : 

Held, the civil Court had jurisdiction to entertam the suit and grant the reliefs 
prayed for. 

To oust the jurisdiction of Cıvıl Courts words of express import or significant 
expressions necessarily implying such ouster are required It 1s fundamental that 
such ouster of yurisdiction of the common Courts ofthe land ought not to be lightly 
inferred, When Tribunals which are creatures of statute are vested with certam 
functions and their ultimate decision regarding the same are not to be questioned 
in a cıvıl Court, then ıt could only be said that, as regards matters to be decided 
by the Tribunals the cıvıl Courts ought not to entertain any lis regarding the 
same. But it 1s a totally different thmg to say that for all purposes there ıs an 
ouster of jurisdiction of cıvıl Courts even in matters wathin the exclusive compe- 
tence of the civil Courts. 


In the instant case, it is the civil Court alone which can give the relief for posses- 
sion and grant the other ancillary reliefs. No doubt ıt ıs the statutory Tribunal 
alone that ıs entitled to grant a Tyotwarı patta after due enqury One salient 
fact to be remembered is that the Government has not disturbed the possession 
of the land-holder either under section 3 (d) or section 67 of the Madras Act (XX VI 
of 1963) and he ıs apparently continwng ın lawful possession thereof in the bona 
fide expectation of his entitlement to a ryotwarı patta The matters to be gone 
into by the civil Courts and that to be scrutinised by the Tribunals are by and 
large different, though incidentally the civil Court might have to consider certain 
matters commg ın the lap of the jurisdiction of the Tribunals. Such an incidental 
consideration does not really encroach upon the special exclusive jurisdiction of 
statutory Tribunals. 

Petition under section 115 of Act (V of 1908), praying the High Court to revise 

the order of the Subordinate Judge, Kumbakonam, dated 13th February, 1967, 
and made in Original Suit No 6 of 1966. 


R. Kesava Ayyangar for K. Yamunan, for Petitioner. 
V. Vedantachari, T. Rangaswami Ayyangar and A. Venkatesan, for Respondent 


The Court delivered the following 


Jupement —This Civil Revision Petition filed by the defendant is directed 
‘against the order of the Subordinate Judge of Kumbakonam, whereby, he, while 
trying the issue on jurisdiction as a preliminary issue, upheld the jurisdiction of the 
Subordinate Judge's Court, Kumbakonam, to try the suit instituted by the plaintiff. 
The plaintiff filed a suit aginst the defendant for possession of certain lands ın the 
occupation of the defendant as his tenant under a registered lease, dated 15th July, 
1956 and for other reliefs His case ıs that the lands in question, though imside an 
inam estate withm the meaning of section 3 (2) (d) of the Madras Estates Land Act 
(I of 1908) as amended in 1936 by Act (XVIII of 1936) and section 2 (7) of the 
Madras Inam Estates (Abolition and Conversion into Ryotwarı) Act, (Madras 
’ Act (XXVI of 1963), are his private lands. The plaintiff has also prayed for other 
ancillary reliefs such as rent or ın the alternative as damages for use and occupation. 
Inter alia the defendant contended that the lands are not the private lands of the 
plamtiff, that they are ryoti lands, that the Madras Estates Land (Reduction of 
Rent) Act, 1947, was extended to the village ın question and ıt has since been notı- 
fied under Madras Act (XXVI of 1963) and that the Government should be deemed 
to be ın possession of the entire inam estate and that, therefore, the civil Court has 
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no jurisdiction to grant the reliefs prayed for A preliminary issue was framed 
reading as under .— 


“ Whether this Court has no jurisdiction and the suit is not maintainable as 
per the provisions of Madras Act XXVI of 1963”. 


The learned Subordinate Judge held that the Court had jurisdiction Sri 
R. Kesava Ayyangar appearing for the petitioners states that the order 1s wrong and 
that the cıvıl Court has no such jurisdiction His maim contention 1s that the estate 
having been notified and the village being an erstwhile mam estate, the plaintiff 
cannot seek possession of the Jands mside it without securing a ryotwari patta from 
the Tribunals and that the issue of such a ryotwarı patta ıs within the competence of 
the hierarchy of State Tribunals constituted under Madras Act XXVI of 1963, and 
this being a condition precedent, the plaintiff cannot force a trial on the other issues 
in the case, as the condition precedent for the institution of such a suit 1s not satisfied. 
“Sri V. Vedantachariar arguing contra, urged that in the facts and circumstances of 
the instant case, there 1s no bar for the entertainment and trial of the swt, as the 
reliefs asked for cannot be granted by the Tribunals under Madras Act XXVI of 
1963 and that Cıvıl Courts can incidentally go mto the question of title of the plam- 
tiff while disposing of the sut While the learned Counsel for the petitioner would 
say that as the ultimate order to be passed by the Special Tribunals under section 
41 of Madras Act XXVI of 1963, 1s final and not bemg liable to be questioned ın a 
‘Civil Court, the Civil Court in this case ought not to have passed the impugned order; 
the respondent’s case ıs that there 1s no such interdict in Jaw and the suit 1s mam- 
tainable Both the learned Counsel have argued the case at length and placed 
relevant authorities ın support of their respective contentions before me Before 
dealing with the weight of the respective contentions of the parties, the facts of the 
case and the import of the various relevant pieces of legislation touching the matter 
in issue has to be noted. 


Tt is not in dispute that the village was originally an mam estate. But the bone 
of contention of the respondent as a landholder throughout was that the sut lands 
were its private lands It is represented that the respondent filed an application to 
the Collector under section 183 of the Madras Estates Land Act, 1908, for ascertain- 
ıng and recording that the land 1s ıts private land. During the pendency of the said 
petition, an application for the appoıntment of a receiver was made and the prayer 
was granted. Cıvıl Revision Petition No. 874 of 1961, was filed against the said 
-order appomting a receiver. This Court passed an order ın the following terms :— 


“ It is agreed on both sides that after this Civil Revision Petition was filed the 
Government has issued a notification on 27th September, 1961, under the provi- 
sions of the Rent Reduction Act, 1947. The question whether the land concerned 
is private or ryotı will have to be decided under the provisions of Act XXIX of 
1956 The order of the lower Court appomting a receiver cannot therefore be 
sustained ın the changed circumstances of the case It ıs set aside and the matter 
ıs remitted back to the lower Court, for takıng appropriate action on the petition 
under the Act” 


“It is thus seen that a notification, dated 27th September, 1961, under the Rent Reduc- 
tion Act (as ıt ıs commonly called) was issued so as to bring this village also in its 
clamp Under Madras Act XXIX of 1956, which caused certain amendments to 
the Rent Reduction Act, Tribunals were established to decide the question whether 
any land ın a village 1s ryoti or not and the decision of such a Tribunal shall be 
final and shall not be liable to be questioned in a Court of law Consequent upon 
the constitution of the fresh statutory Tribunal under Madras Act XXIX of 1956, 
the application under section 183 of the Madras Estates Land Act, 1908, was trans- 
ferred to the concerned Tribural under Madras Act XXIX of 1956 Before the 
‘Collector, who was the authority to finally decide the matter, could pass final 
orders, the Madras Inam Estates (Abolition and Conversion into Ryotwarı) Act, 
1963 (Madras Act XXVI of 1963) was passed and a notification notifying the inam 
estate, m which the suit lands are situate, was made on 15th April, 1965. Conse- 
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quent upon such a notification, the Gollectoı had to terminate the proceed 

him under Madras Act XXIX of 1956, and apparently the antioriics izi ri 
Act XXVI of 1963, have not yet decided whether the plamtiff 1s entitled to a 
ryotwarı patta to the lands on the strength of his claim as his private lands In fact 

such a contmgency 1s envisaged under section g of Madras Act XXVI of 1963. 
Section 67 indeed enables the landlord to keep on his possession or right to posses- 
sion in spite of temporary discontinuance of possession or occupation Thus, prior 
to the institution of the swt on 2oth January, 1966, the clam of the plantıff to a 
ryotwarı patta to the lands, on the basis of their being his private lands, was still 
undecided and the matter 1s still pending enquiry. It is at this stage the suit is 
filed and the petitioner as defendant has raised various defences as set out above 

including the plaintiff’s rıght to institute the action ma civil Court without securing 
a ryotwari patta from the Tribunals duly constituted for the purpose. 


At this stage it would be convenient to refer to the scheme of Madras Act XXVI 
of 1963 The very set up and sequence of the provisions in Madras Act XXVI of 
1963, is the same as that in Madras Act XXVI of 1948, that is, the Madras Estates 
(Abolition and Conversion into Ryotwari) Act Section 71 which clothes the orders 
of the Settlement Officer or the Tribunal under that Act with finality and conclusive- 
ness is to be read ın conjunction with all the other sections in the Act and should not 
be dealt with de hors the rest of the Act. Section 3 deals with the consequences of 
notification of an mam estate. Section 3 (b) provides that on and after the notifica- 
tion, the entire inam estate shall vest ın the Government free from all encumbrances 
Section 3 (c) terminates all rights created by the landholder m or over the inar. 
before the notified date. Section 3 (d) enables the Government to take possession 
after removing all obstructions The proviso to section 3 (d) is significant It 
runs as follows :— y 


“ Provided that the Government shall not dispossess any person of any land in 
the inam estate in respect of which they consider that he is prima facie entitled to a 
ryotwari patta pending the decision of the Settlement Officer and the Tribunal 
and the Special Appellate Tribunal, on appeal, 1f any, as to whether such person: 
is actually entitled to such patta ;” 


Section 3 (e) provides that the landholder is entitled to such rights and privileges as 
are recognised or conferred on him by or under this Act. Section g deals with the 
entitlement of the landholder to a ryotwarı patta and the conditions required therein. 
Section 12 (1) enables the Settlement Officer to determine whether the landholder 
or the ryot as the case may be is entitled to a patta or not. An appeal is provided 
under section 12 (2) of the Act to the Tribunal. Section 71 deals with the finality 
of the orders passed by the hierarchy of Tribunals constituted under the Act and 
runs as follows '— 

“ (1) Any order passed by any officer, the Government or other authority or 
any decision of the Tribunal or the Special Appellate Tribunal under this Act 
in respect of matters to be determined for the purposes of this Act shall, subject only to any 
appeal or revision provided by or under this Act, be final. 


(2) No such order or decision shall be liable to be questioned ın any Court of 


law. 
What is, therefore, the right to possession that is referred to in the proviso to sec- 

tion 3 (d) of Madras Act XXVI of 1963” In common law, a possessory right 1s a valid, 
justiciable and enforceable right ; ıt is good against all except the true owner. 
Madras Act XXVI of 1963, reiterates the said common law right ın section 3 (d), 
proviso and in other sections Section 67 1s yet another section enabling the landlord 
to keep on his possession until a final decision on his application for ryotwari patta 
is taken by the statutory Tribunals or until] the Government initially decides to 
remove him from possession consequent upon the notification of the inam estate, 
Neither of such events has happened in this case On the other hand, the enquiry 
before the authorised Tribunals for the issue of a ryotwari patta is pefiding. If 
ultimately the plaintiff is successful in securing a patta it would take effect from 
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the date of the notification. As pointed out by Veeraswamı and Krishnaswami 
Reddy, JJ, in Mustafa v. Udayanchiammal!. 


e er . the issue of patta 1s ın recognition of the title that inhered 
before the notified date and continued to inhere in the landholder thereafter to 
the private lands but only with this difference that after the notification the tenure 
of the land 1s no longer pannaı or private but, on grant of ryotwarı patta, becomes 


ryotwari land subject to payment of assessment.” 


: 


By the issuance of a patta, a declaration as to pre-existing right is made, though 
fictionally under the statute, ıt 1s given for the first tıme to him under its provisions. ° 
The question therefore, is whether a right for possession said to be ınhered by the 
plaintiff can be agitated and pressed into service ın a Civil Court notwithstanding 
the interdict in section 71 of Madras Act XXVI of 1963. 


Reference was made to me to the case reported in S S. Khanna v F. 7. Dillon®. 
This was a case where the totality of the grant was under consideration That was 
not a case where a landholder, who claimed possession of his private lands and pend- 
ing decision by the statutory tribunals regarding issue of a ryotwarı patta came to 
Court for possession against a tenantor a trespasser. To oust the jurisdiction of 
Civil Courts, words of express import or significant expressions necessarily implying 
such ouster are required. It is fundamental that such ouster of jurisdiction of the 
common Courts of the lands ought not to be lightly inferred. When Tribunals which 
are creatures of statute are vested with certam functions and their ultimate decisions 
regarding the same are not to be questioned ın a Cıvil Court, then ıt could only be 
said that, as regards matters to be decided by the Tribunals, the Cıvıl Courts ought 
not to entertain any lis regarding the same. But it is a totally different thing to 
say that for all purposes there is an ouster of jurisdiction of Civil Courts even ın 
matters within the exclusive competence of the Cıvıl Court. In the instant case, it 
is the civil Court alone which can give the relief for possession and grant the other 
ancıllary reliefs. No doubt it 1s the statutory Tribunal alone that is entitled to grant 
aryotwarı patta after due enquiry. The plaintiff has been asking for such a recogni- 
tion and issue of patta even under section 183 of the Madras Estates Land Act, 1908. 
Nearly for nine years the matter is pending and no decision has been arrived at by 
the Tribunal, which, of course was changing from time to time along with the course 
of agrarian reforms. One salient fact to be remembered is that the Government 
has not disturbed the possession of the landholder and he is apparently contınumg 
in lawful possession thereof ın the bona fide expectation of his entitlement to a ryotwari 
patta Therefore, it is a matter in which the plaıntıff ıs not circumventing the pro- 
cedural law prescribed by Madras X XVI of 1963, by instituting the present suit. 
The matters to be gone into by the Civil Court and that to be scrutinised by the 
Tribunal are by and large different, though incidentally the Civil Court might have 
to consider certain matters coming 1n the lap of the jurisdiction of the Tribunals. 


Such an incidental consideration does not really encroach upon the special 
exclusive jurisdiction of the statutory Tribunals Rajamannar, C J , and Ganapatia 
Pillai, J , in Adakalathmmal v. Chinnayan Panipundar®, while considering section 56 (1), 
a sımilar provision in Conversion mto Ryotwari Act (XXVI of 1948), held, appro- 
ving the ratio in Soosai Udayar v Andiyappan*, agreed that (at page 317) 


“ If the relief claimed in a Civil Court is not what is created or granted by the 
Act, eg, the right to obtam patta, but a Civil right the jurisdiction of the Civil 
Court which always exsted, cannot be held to be ousted as the statute does not 
either expressly or ımpliediy extinguish such rights.” 


Veeraswami, J, ın Govindaswamiv. Arumughamö, observed as follows (h.n) :— 
“ Section 3-A of the Madras Estates Land (Reduction of Rent) (Amendment 
Act), 1956, creates a special jurisdiction in the Collector to decide whether a land 
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ın a village is or 1s not ryoti land. It does not take away the jurisdiction of Civil 
Courts to decide the question as to the character of any land ın a suit, mcidentally 
for the purpose of granting a relief within its purview. The fact that a special 
jurisdiction 1s vested in the Collector to decide a particular fact cannot by implica- 
tion take away the jurisdiction of the Civil Court to decide a sımılar question inci- 
dentally to grant a relief which it otherwise has ” 


* Again, a Division Bench of the Andhra Pradesh High Court in Sriramamurthy v. Baichu 
Dhanaraju}, had to consider a similar issue. The learned Judges held . 


“ Under proviso (si) to section 3 (d) of the Madras Estates (Abolition and 
Conversion into Ryotwarı) Act, the Government shall not dispossess a landholder 
of any land ın any estate ın respect of which they consider that heis prima face 
entitled to a ryotwarı patta pending the decision of the Settlement Officer and the 
Tribunal on appeal, 1f any, to ıt as to whether he 1s actually entitled to such patta. 
If the suit land 1s a private land of which the landholder 1s entitled to possession 
under the said proviso he is entitled to continue ın possession. The Government 
isnot entitled to dispossess hım and he 1s surely entitled to evict any trespasser from 
the land There 1s nothmg im the Act to support the view that the landholder has 
no right to possession of private land until he gets a ryotwarı patta ın respect of it 
under section 12. As regards clause (c) of sub-section (1) of section 56 which says 
that any dispute as to who ıs the lawful ryot ın respect of any holding shall be 
decided by the Settlement Officer But the word ‘ ryot’ has the same meaning 
as under the Madras Estates Land Act, 1908, and the question as to who is a ryot 
can arise only ın respect of ryoti land. Once the land 1s private land, the ques- 
ton as to who 1s the lawful ryot in respect of ıt does not arise and the matter does 
not therefore, fall withm the jurisdiction of the special tribunals set up under the 
Act As such the Act XXVİ of 1948 is no obstacle to the maıntaınabılıty of the 
sut ” 


To the above same effect, but ına moreforcıble manne proposition of law has been 
set by Subbarao, CJ (as he then was of the Andhra Pradesh High Court) and 
Ranganadham Chetty, J , in Appanna v. Ramamurthy®, ın the following terms : 


“When a statute confers a power on any person for public purposes from which 
an individual may receive an injury, 1f the mode of redressing the injury 1s pointed 
out by the statute, the jurisdiction of the ordinary Courts is ousted and where a 
special tribunal out of the ordinary course, 1s appointed by an Act to determine 
questions as to rights which are thecreation of that Act, then except so far as 1s 
otherwise expressly provided or necessarily implied, that tribunal’s jurisdiction 
to determine those questions 1s exclusive ” 


Mr Kesava Ayyangar, however, referred to a Bench decision of this Court 
in Hartharamuthu v o Subbulakshmi® This was a case which arose in a transitional 
period when Act XXX of 1956, was ın force. The provisions of the said Act are not 
in pari materia ın so far as ıts pith and substance 1s concerned, with the provisions 
under Madras Act XXVI of 1963 There was an express ban for the trial of suits 
by Civil Courts under Act XXX of 1956 There 1s no such ban under Act XXVI of 
1963, either expressly or by necessary implication for the trial of suits, in which 
the Civil Court alone can give relief 


Whether the lands are the private lands or ryotı lands are yet to be decided by 
the statutory Tribunals constituted for the purpose It 1s not as if the respondent 
is guilty of any laches on his part in that he did not seek an adjudication on the issue 
whether the lands are non-ryotiin character He has been diligent, but no orders 
have been passed so far by the Tribunal Significantly enough there 1s an interdict 
agamst landholders instituting suits for recovery of rents as regards ryoti lands, 
ryotılands defined ın Act XXX of 1947, attracts the old Estates Land Act, 1908, 
but there 1s no corresponding injunction against the landholders to institute actions 
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against the tenants who were inducted into such possession by a contract or a lease, 
ın respect of lands claimed as their private lands and for the declaration as such, 
of which, steps have been taken from time to time before the statutory Tribunals 
constituted for the purpose t 


This ıs not a case ın which a bare assertion 1s made by the respondent that the 
lands are his private lands, for the first tıme ın the plaint ın question He has been 
persisting ın it long prior to the notification of the estate under Act XXX of 1947 
and indeed under the Estates Land Act Mr Kesava Ayyangar has not cited before 
me any authority for the proposition that even in such circumstances the jurisdic- 
tion of Civil Courts are ousted to adjudicate upon a suit for possession and rent msti- 
tuted by a landholder against a tenant Ouster of jurisdiction of Cıvıl Courts ought 
not to be lightly inferred Whereas there ıs a ban on the adjudication of such issue 
by Civil Courts when the statutory Tribunals have finally decided that the land is 
ryoti, there 15 no such ban ın cases where such decisions have not yet been made 
though initiated by the landlord. There appears to me, to be, no bar for Civil 
Courts to try such suits for possession and rent or mesne profits when the statutory 
Tribunals have not yet decided the principal matter ın controversy. The respon- 
dent has instituted this suit and 1s taking a risk as he 1s ultimately bound by the deci- 
sion of the Tribunals. Whatever the landholder does has to necessarily enure to the 
benefits of the true owner, as found by the Tribunal ultimately 


, , L, therefore, agree with the finding of the lower Court that the Cıvıl Court has 
jurisdiction to try the suit. This Civil Revision ‘ Petition 1s dismissed with costs. 


V.K. —— Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr Justice R SADASIVAM 
S. K. Pothılıngam Pillai and another .. Petitioners* 
v. 
Nagoor Meeran Rowther .. Respondent. 


Penal Code (XLV of 1860), sections 482 and 486—Infringement of property mark—Convic- 
tion——Sub-Magistrate, if has no jurisdiction by reason of infringement of property mark 
also being an infringement of trade mark—Trade and Merchandise Marks Act (XLIII 
of 1958), sections 78 and 79. 


The question for determination is whether by reason of the infringement of the 
trade mark which 1s also evident from the complaints and which would amount 
to offences under sections 78 and 79 of the Trade and Merchandise Marks Act, 
1958, the Sub-Magistrate would have no jurisdiction to entertain the complaints 
under sections 482 and 486, Indian Penal Code, on the ground thathe would be 
clutching at jurisdiction of the First-Class Magistrate by ignoring obvious facts. 


Held that the offence of infringement of trade mark ıs distinct from any offence 
of infringement of property mark In fact the existence of such a distinction is 
clear from the provisions ın the Penal Code with regard to trade mark prior to the 
enactment of the Trade and Merchandise Marks Act, when the offences relating 
to both trade mark and property mark were triable by Sub-Magistrates The 
complamts of the respondent ın the present case being only for infrmgement cf 
his property mark by reason of the conduct of the petitioners in trying to pass off 
thei goods as his goods, by adopting the property mark of the respondent, the 
contention that the Sub-Magistrate has no jurisdiction to try offences relating 
to infringement of the property mark of the complainant cannot be accepted 


Petitions under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise (1) the judgment of the Court of the Sub-Divisional 
Magistrate, Koulpatti, dated 16th December, 1965 and madein GA No 44 of 1965, 


* Gel RC Nos 487 and 747 of 1966 and 
Crl R.P Nos 480 and 731 of 1966 roth November, 1667. 
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confirming the judgment of the Court of the Sub-Magistrate, Sankarankoıl, dated 
goth October, 1965 and madem CC No 1846 of 1965 (Grl.RCG No 487 of 
1966), (2) the order made by the Courtof the Sub-Magistrate (I), Tirunelveli 
in C M P. No. 266 of 1966, dated 26th Mary 1966 (Gri R P. No 747 of 1966). 


S. Thyagaraja Iyer, for Petitioners. ; 

K. Ramaswami, A Sarojini Bai, M.R Krishnan and T. Srinivasan, for Respondent. 
R. Veeramani for the Public Prosecutor, for State. 

-The Court made the following 


OrpEr.—The petitioners in both these Revision Cases are the same. The first 
petitioner has been convicted under sections 482 and 486, Indian Penal Code, and 
sentenced to pay a fine of Rs. 50 on each count and ın default to rigorous 1mprison- 
ament for one month and the second petitioner has been convicted under section 486, 
Indian Penal Code, and sentenced to pay a fine of Rs. 50 and in default to rigorous 
imprisonment for one month, in C C No. 1846 of 1965 on the file of the Sub-Magis- 
trate, Sankarankoil The crimınal case was initiated on a private complaint filed 
by the respondent for an alleged offence of using false property mark imitating that 
of the complainant in manufacturing and selling bug poison. The complaınant is 
a manufacturer and seller of a bug killer quid called ‘ Byron’ and his concern 1s 
known as Laila Gompany. M. O.1 ıs a card board box containing the bottle of bug 
killer. The second petitioner was originally working as an accountant under the 
complaimant but he was discharged from service. The complainant’s case is that 
the first petitioner manufactured bug killer by name ‘ Baıravan ? in bottles enclosed 
in card board box M O. 3, similar ın shape, sıze and design to M O. 1 and that both 
the petitioners sold the said bug killer as that of the complainant 


Both the petitioners have been prosecuted in the Court of the Sub-Magistrate 
(1), Tirunelveli, in C C. No 1739 0f 1966 for again infringing the property mark of 
the respondent-complamt There the petitioners raised a preliminary objection 
that the complaint against them would also constitute offences under sections 78 
and 79 of the Indian Trade and Merchandise Marks Act, 1958, that such offences 
are triable, according to section 89 of the said Act, by a Magistrate not inferior to 
a First-Class Magistrate and that they could not therefore be tried by a Sub-Magis- 
trate The Sub-Magistrate overruled the objection and the petitioners Nave filed 
CGrl. R. C. No. 747 of 1966 against that order. Itis stated by the learned Advocate 
for the respondent that a case has been filed ın the Court of the Sub-Dıvısıonal 
Magistrate, Koilpatti, against the petitioners for ınfrıngement of the trade mark of 
the respondent-complainant 


The contention of the learned Advocate for the petitioners ın both these cases 
is that the trial Court, namely, the Court of the Sub-Magistrate, had no jurisdiction 
to entertain the complaints by virtue of section 89 of the Trade and Merchandise 
Marks Act, as the offences alleged against the petitioners really fall under sections 78 
and 79 of that Act. The further contention of the learned Advocate for the peti- 
tioners 1s that even if the facts alleged in the complaınt of the respondent amount to 
offences both under sections 78 and 79 of the Trade and Merchandise Marks Act 
as well as under sections 482 and 486 of the Indian Penal Code, the Sub-Magistrate 
would be clutching at jurisdiction ın trying the offences under sections 482 and 486, 
Indian Penal Code, ıgnorıng the offences under sections 78 and 79 of the Trade and 
Merchandise Marks Act, 1958. 


* Property mark ’ is defined in section 479, Indian Penal Code, as a mark used 
for denoting that movable property belongs to a particular person ‘Trade Mark’ 
is defined ın section 2 (v) of the Trade and Merchandise Marks Act as a registered 
trade mark or a mark used ın relation to goods for the purpose of indicating or so 
as to indicate a connection in the course of trade between the goods and some person 
‘having the right as proprietor to use the mark, ın relation to Chapter X of that Act, 
and m relation to other provisions of that Act, as a mark used or proposed tò be used 
an relatıon to goods for the purpose of indicating or so as to indicate a connection 
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ın the course of trade between the goods and some person having the right, either as 
proprietor or as registered user, to use the mark whether with or without any indi- 
cation of the ıdentity of that person and includes a certification trade mark registered 
as such under the provisions of Chapter VIII of that Act. After the passing of the 
Trade and Merchandise Marks Act, offences relating to infringement of Trade 
Marks have been omitted ın the Indian Penal Code leaving intact offences relating 
to pıoperty mark. 


The term ‘ property mark °, as used ın the Indian Penal Code, is not known to 
English law. The distinction between trade mark and property mark ıs however 
found in the Indian Penal Code. Ifa person passes off the goods of another as his 
own, the English law provided a cause of action for the same which 1s independent of 
the cause of action for infrmgement of trade mark. It ıs pomted out in Ratanlal 
Law of Grimes that the distinction between a ‘ trade mark’ and a ‘ property mark’ 
is, that the former denotes the manufacture or quality or the goods to which 1t is 
attached and the latter denotes the proprietor of them. 


I am unable to accept the contention of the learned Advocate for the petitioners 
that the complaint filed by the respondent 1s only for infrmgement of trade mark. 
In paragraph 2 of the complaint in G C No. 1846 of 1965 on the file of the Sub- 
Magistrate, Sankarankoil, the complamant has stated that ın respect of his bug 
“poison under his trade mark ‘ Byron ? and ın respect of shape of bottles and shape or 
size of card boards box, as stated in the previous paragraphs and with colour as 
found therem, they are distinctive of his goods and he has acquired property rights 
an respect ofthem. In fact in the subsequent paragraph the complamant has stated 
that the petitioners have been passing off their goods as his goods by infringing his 
property mark. A mere comparison of M Os 1 and 3 ım the case ıs sufficient to 
convince the correctness of the findings of the Courts below that the petitioners 
have infrmged the property mark of the respondent-complamant in C.C. 
No. 1846 of 1965. It1s true the alleged infringement of property mark in the other 
case has yet to be enquired into. It ıs sufficient to state that the Sub-Magistrate, 
Sankarankoıl, ın the first Revision Case and the Sub-Magistrate (I), Tirunelveli 
in the second case had materials before them to take cogaizance of the offence for 
anfringement of property mark, punishable under sections 482 and 486 of the Indian 
Penal Code on complaint of the respondent ın respect of the same. 


Tho only othor quostion to be aonmdered if, whether hy reasnn af the infriner- 
ment of the trade mark, which 1s also evident from the complaints and which would 
amount to offences under sections 78 and 79 of the Trade and Merchandise Marks 
Act, 1958, the Sub-Magıstrate would have no jurisdiction to entertain the complaints 
under sections 482 and 486, Indian Penal Code, on the ground that he would be 
clutching at jurisdiction by ignoring obvious facts. The offence of infringement of 
trade mark ıs distinct from an offence of infrmgement of property mark In fact 
the existence of such a distinction 1s clear from the provisions in the Penal Code 
with regard to trade mark prior to the enactment of the Trade and Merchandise 
Marks Act, when the offences relating both to trade mark and property mark were 
triable by Sub-Magistrates. At page 1240 of Ratanlal’s Law of Crimes (Twentieth 
Edition), it is pointed out thatif‘ A’ is known not to be the maker or manufacturer 
of the goods he sells, but only to have selected and put them up and he uses a certain 
mark to indicate to his customers that they will thus have the benefit of his skill in 
selection, then in the terminology of the Penal Code, the mark would be a property 
mark and not a trade mark, but if the main purpose of the mark were to indicate 
the quality of the goods, then even though ‘ A’ was not the maker of them, 1t would 
be a trade-mark and not a property-mark Even in cases of goods with no trade 
mark or ın cases ın which the trade mark has not been registered, a person could have 
a cause of action both ın civil and criminal Courts for infringement of property mark. 
It is only ın respect of offences falling under sections 78 and 79 of the Trade and 
Merchandise Marks Act the complaınt should be filed before the First-Class Magis- 
trate. The complaimts of the respondent in the cases before me are only for infringe- 
ment of his property mark by reason of the conduct of the petiticners in trying to , 
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pass off their goods as his goods, by adopting the property mark of the respondent. 
I am therefore unable to accept the contention of the learned Advocate for the peti- 
tioners that the Sub-Magıstrate of Sankarankoil in the first case or the Sub-Magis- 
trate (I) of Tirunelveli ın the second case has no jurisdiction to try offences relating 
to infringement of the property mark of the complainant The Criminal Revision 
cases are therefore dismissed 


VMK —— Criminal Revision Cases dısmissed.. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT .—Mr Justice M NATESAN. 


Marudanayagam Pillai .. Appellant* 
v 
P K. Venkataswami Naidu and others . Respondents. 


Civil Procedure Code (V of 1908), section 47—Scope—Morigage decree—Decree-holder 
taking in execution land not included in decree—Fudgment-debtor must apply under 
section 4.7—Separate suit incompetent—Conversion of suit into application under section 47 
—Discretion of Court. 


Maxim—Falsa demonstratio non nocet cum de corpore constat—Import and appli- 
cability of $ 


All questions arising between the parties to the suit, ın which the decree was 
passed or their representatives, and relating to the execution, discharge or satıs- 
faction of the decree have to be determined by the Court executing the decree and 
not by a separate suit If the decree-holder takes ın execution land not included. 
in the decree or in excess of the decree, the judgment-debtor must apply 
under section 47, Cıvıl Procedure Code, for recovery of such land and a separate 
suit for that purpose will not lie. 


Case-law discussed 


Of course, 11 1s open to the Court at any stage to convert a suit into an applı- 
catioa, subject to the question of lımıtatıon. But it ıs a discretion vested with 
the Court 


Obiter— When a dispute arises as to the propeity covered by a decree, normally 
boundaries prevail over numbers but circumstances may demand that the survey 
number should prevail over the descriptive boundaries, particularly when the 
descriptive boundaries are themselves vague and their ıdentıficatıon difficult. 
There can be no infleable principle ın this The question for consideration 
always 1s, which part of the description 1s wrong Where lands are described by 
numbers and also by description of the boundaries and a mortgagor or other 
grantor owas lands sufficiently answering to one feature and not the other, the 
other will berejected asa musdescription demonstratio falsa non nocet cum de corpore 
constat There must be available an adequate and sufficient definition of what 
is intended to pass for the principle to apply, and ıt must fit with certamty to one 
subject 


Appeal against the decree of the Sub-Court, 'Tıruchırapalıin AS No 222 of 
1954 preferred against OS No. 92 of 1952, District Munsif’s Court, Tiruchirapalh. 

A. V. Narayanaswami, for Appellant 

S V. Jayaraman (amicus curiae), for Respondents 

The Court delivered the following 


Jupement —This Second Appeal is by the first defendant in a suit for settmg 
aside an earlier decree ın a mortgage suit, OS. No. 634 of 1943 on the file of the 
District Munsif, Tiruchirapalli, for a declaration that the Court sale therein 1s not 


* S.A. No. 1055 of 1962. 8th December, 1966. 
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valid and binding on the plaintiff and for restraining defendants 1 and 2 ın the suit 
and their men and agents from ınterferıng with the ownership and possession of the 
suit A schedule property in the possession‘of the plaintiff and hus lessee, the third. 
defendant ın the suit, and for other reliefs. There has been no appearance before 
me for the legal representatives of the plaintiff, the plamtıff dying pendente lite As 
the record revealed that there has been hot contest between the parties, at the 
instance of the Court, Srı S V Jayaraman, Advocate, has appeared amicus curiae 
to represent the case for the contesting respondents 


The earlier suit OS. No 634 of 1943 was instituted by the present appellant as 
plaintiff on a mortgage executed ın favour of the predecessor of first defendant’s. 
assignor by one Gurunatha Asari. In that suit, the present plaintiff was made the 
second defendant and the second defendant in the present suit was ımpleaded as 
the fifth defendant Several items of properties were the subject of the mortgage 
and with reference to the 1mpleading of defendants 2 to 6 in the mortgage suit, the 
plant therein stated that defendants 2 to 6 were claiming rıghtsın the properties 
by subsequent alienations or as tenants and that they were bound by the mortgage 
claim, thatıs the present plaıntıff was ımpleaded as a person bound by the mortgage. 
He entered appearance ın the first instance and filed his written statement wherein 
he inter alia pleaded that he was an unnecessary party to the suit as he claimed 
adversely to the mortgagor and his rights were paramount to that of the mortgagor 
and mortgagee. It was set out in his written statement that one Appavu Asari 
was, the original owner of the properties and that the present plaintiff has acquired 
title to the property from him bona fide and for valuable consideration prior to devolu- 
tion of title on the present appellant’s mortgagor from the said Appavu Asari. 
But after filıng his written statement, the present plaintiff remained ex parte and there 
was a mortgage decree ın the suit with the consent of those parties that had entered 
appearance. 


The subject of the dispute ın the present proceedings 1s in relation to item gin 
that mortgage suit and the decree therein provided that a moiety of this item 3 and 
item 1 should be sold for recovery of sum of Rs. 500 A moiety of item 3, 1t was 
stated ın the decree, belonged to the fifth defendant therem, the second defendant in 
the present proceedings ‘The remaining moiety ofıtem 3 as belonging to the second. 
defendant therein, that ıs, the plaintiff ın the present proceedings, was to be sold for 
the recovery of a sum of Rs 400 with subsequent interest It transpires that the 
fifth defendant, the present second defendant, had settled his claim with the 
mortgagee-decree-holder and the mortgagee proceeded in execution against the 
remaining moiety In the present suit, the then second defendant as plaintiff besides 
challenging the validity of the decree, pleading fraud and collusion by his then 
Advocate with the mortgagee plaintiff and others, contended that the property he 
was in possession of and sought to be proceeded against was not the subject of the 
mortgage or the mortgage decree He pleaded that the third 1tem ın the mortgage 
suit O.S No. 634 of 1943, was totally different from the property he was ın possession 
ofand that ıt was wrongly sought to be proceeded against as the subject of the mort- 
gage decree In the plaint he has set out two schedules of properties ‘The ‘A?’ 
schedule property 1s stated to be the property which he held as his own and which ıt 
is stated, was not subject to the mortgage The ‘B?’ schedule property is the pro- 
perty as described ın the mortgage suit and ın the decree that followed <A reference 
to the schedules would show that the ‘A’ schedule claimed by the plaintiff as not 
the subject of the mortgage and the ‘ B’ schedule admittedly the subject of the mort-- 
gage bear the same survey number TS No 1156. The boundaries of both ‘A’ 
and ‘B?’ schedules by reference to the survey numbers of the boundary fields are 
also the same. However, the descriptive boundaries of the properties differ and 
apparently differ rather widely. The ‘A?’ schedule property, which the plaintiff 
clarmsas not bound byıthe mortgage, 1s stated to bein the northern row of Pudu Theru 
and tht ‘B’ schedule property the subject of the mortgage decree 1s shown ın the 
decree as ın the southern row of Pudu Theru For the plaintiff, certam other dis- 
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.crepancies and differences in the boundaries are relied upon. The trial Court rejected 
a contention of the plaintiff that the decree in the mortgage suit was nullity for the 
reason that ıt was passed ın terms of a compromise to which the plaintiff was not a 
party. It must be appreciated that an ex parte decree ın terms of prayer in the 
plaint could have been more onerous, as the decree could be for the full mortgage 
amount. The plea of fraud and collusion by his Counsel ın the earlier suit was 
found agamst. As regards the identity of properties, it was inter alia pomted out 
that the present plaintiff had not raised any objection or protest as regards identity 
in the execution proceedings though he had taken other objections. The question 
-whether the survey numbers or the descriptive boundaries which also to a certain 
extent, were vague, should prevail was found in favour of the decree-holder, and 
the learned District Munsifheld that it was idle on the part of the plaintiff to contend 
that the property brought to sale and purchased under the mortgage decree was not 
T.S. No. 1156, but something different from it. The learned District Munsıf further 
held that the objection raised by the plaintiff to the execution of the decree was one 
that would come under section 47, Civil Procedure Code, and that a suit was barred. 


On appeal, the learned Subordinate Judge of Tiruchirapalli has reversed this 
decision and decreed the suit as prayed for. The only question that was taken up 
for determination ın appeal and appeared to have been pressed before the appellate 
‘Court was that the ‘A’ schedule property was not the property comprised ın the 
mortgage decree. The learned Subordinate Judge has taken the view that the des- 
criptrve boundaries should prevail over the survey'numbers No doubt, in the 
earliest document of the plamtiff the survey number of his property was shown as 
1178 However the learned Subordinate Judge would hold that T S. No. 1156 was 
plaıntıff”s property as identified by the description of 1ts boundarıes and that if the 
‘descriptive boundaries of the said property were considered, ıt did not tally with 
the corresponding descriptive boundaries of the property, the subject of the mortgage 
decree. He therefore held that the ‘A’ schedule property was different from the 
mortgaged property. The contention on behalf of the mortgagee-decrecholder 
that section 47, Civil Procedure Code, was a bar to the maintainability of the suit 
was overruled In the result, holding that the ‘ A ? schedule property in the present 
plaint ıs not included ın the suit O S. No. 634 of 1943, a decree was given in favour 
of the plamtiff declaring his title to the property and granting an injunction in his 
oe from the property bemg proceeded against in execution of the mortgage 
‘decree. 


In the appeal before me by the first defendant in the suit, the decreeholder- 
auction purchaser, ıt is contended that the learned Subordinate Judge's view as to 
the error in the boundaries 1s unsustamable and that it is not an invariable rule of 
law that descriptive boundaries should prevail over survey numbers. Normally 
boundaries prevail over numbers but circumstances may demand that the survey 
number should prevail over the descriptive boundaries particularly when the des- 
criptive boundaries are themselves vague and their identification difficult There 
can be no inflexible prıncıple in this. The question for consideration always 1s 
which part of the description is wrong. Where lands are described by numbers and 
also by description of the boundaries, and a mortgagor or other granter owns lands 
sufficiently answering to one feature and not the other, the other will be rejected as 
a musdescription—falsa demonstratio non nocet de corpore constat There must be 
available an adequate and sufficient definition of what 1s intended to pass for the 
principle to apply, and ıt must fit with certainty to one subject. In my view it is 
-now unnecessary to examıne the correctness or otherwise of the finding of the learned 
“Subordinate Judge on the question of the identity of the properties, as I am inclined 
to agree with the contention of learned Counsel that it 1s for the executing Court to 
examine the question as to the identity of the property that ıs the subject of the 
decree which it is executing. Learned Counsel for the appellant while not conced- 
ing, rightly points out that 1t may be a different matter if what had been pleaded and 
put forward in the present suit is a paramount title. The second defendant had 
been absent and ex parte at the trial, there was no decision on the paramount title 
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set up and it may be, that 1fhe can sustain the paramount title, which he had pleaded 
än the present suit he may not be bound by the decree But I fail to see how the 
‘question actually raised ın the suit 1s not one relating to the execution, discharge or 
Satisfaction of the mortgage decree All questions arising between the parties to 
the suit, ın which the decree was passed or their representatives, and relating to the 
execution, discharge or satisfaction of the decree have to be determined by the 
Court executing the decree and not by a separate suit. In the latest edition (13th 
Edition), of Mullah’s Civil Procedure Code, at page 221, ıt is pointed out that af 
the decree-holder takes ın execution land not included ın the decree, or in excess of 
the decree, the judgment-debtor must apply under section 47 for the recovery of 
such land, and a separate suit for that purpose willnothe. In Jainarainv. Kedarnath? 
the law 1s thus stated : 


“The only question that remains is whether the executing Court can consider 
whether the defendant is ın a position to perform his part of the decree But of 
course, it can. If the executing Court cannot consider this question who can? 
“The executing Court has to see that the defendant gives the plaintiff the very thing 
that the decree directs and not something else, so if there 1s any dispute about its 
identity or substance nobody but the Court executing the decree can determine 
it. Itis a matter distmctly relatıng to the execution, discharge or satisfaction of 
the decree and so, under section 47, Civil Procedure Code, it can only be deter- 
mined by the Court executing the decree.” 


A decision in a case more or less similar to the matter now before me is found in 

Rajendra Prasad v. Fai Prakash Pandey, There also the question was as to the identity 
of the property the subject of a mortgage decree. The later suit in that case was by 
the mortgagor . The mortgagee had earlier brought a suit on the mortgage for sale 
of the mortgaged properties. In the plaint ın the mortgage suit the property ın 
dispute was described ın two schedules, schedule 1 describing the property with 
reference to old survey numbers and schedule 2 describing the property with reference 
to new survey numbers The suit ended ın a compromise decree, and the dispute 
as to the identity of the property, the subject of the mortgage, in the execution pro- 
ceedings was raised ın the later suit. The mortgagors claimed in the later suit that 
a particular area of which possession had been taken 1n pursuance of the mortgage 
‘decree was not included ın the mortgage bond and that the property was wrongly 
sold in execution and purchased According to the mortgagors, the mortgaged 
property was described correctly in schedule 1 and not ın schedule 2, while accord- 
ıng to the mortgagees and those claımıng under them the mortgaged lands had been 
correctly described only ın schedule 2. The compromise decree provided for the 
sale of the properties described in schedule 2 One of the questions that was mooted 
in that case was whether there was an estoppel by the consent decree. The learned 
single Judge who originally disposed of the case dismissed the suit on the ground of 
estoppel and by reason of the bar under section 47, Cıvıl Procedure Code. On 
appeal under the Letters Patent, with reference to the bar under section 47, Civil 
Procedure Code, the learned Judges observed thus: 


“ In any event, we are satisfied that the suit has been rightly dismissed on the 
ground that it was barred under the proviso of section 47, Civil Procedure Code. 
That was the view taken by Das, J , and we consider that this ıs a correct view. 
This view 1s supported by a decision ofa Division Bench of the Calcutta High Court 
in Sarda Churn Coho v. Partiva Sundari Debi3, ın which a sale proclamation and 
notice had been settled in a manner so as to include properties not included in 
the moıtgage and the judgment-debtor with full knowledge allowed this property 
to be sold. 


It was held that the judgment-debtor cannot subsequently object that the whole 
proceeding had been vitiated and, therefore, the sale ought to be set aside and that 
pee m 
1. (1956) S.C.J. 301 (1956) S.CR 62 2. A.LR 1957 Pat. 700. 
(1956) I M L.J. (SG) 151+ (1956) 1 An. W.R. 3. (1936) 40 C.W.N. 428. 
(S.G.) 15r A.I R. 1956 S.C. 359 at page 363. 
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section 47 operated asa bar. A similar view has been expressed by the Privy 
Council ın Ramachandra Naidu v. Kadiriyasami Naicker1, ın which the purchaser ın 
a sale under a mortgage decree had been given sale certificate which plainly 
included certain property and had been put ın possession It was held by the 
Privy Council that ın these circumstances ıt was not open to the Gourt ın a subse- 
quent suit by the mortgagor’s representative to hold by reference back to the 
mortgage deed that the property ın question was not sold under the decree. 


It was further observed by the Privy Council that under section 47, Cıvıl Pro- 
cedure Code, the title of a purchaser can be questioned only by a petition ın the 
execution proceedings and not by a separate suit and when a petition was barred. 
by limitation the sale could not be questioned..........” 


Mr. S. V. Jayaraman appearing amicus curiae drew my attention to Bhaguali 
Saran v. Gargi Devi®, as the only case which could be considered as taking a different 
view. For one thing it 1s before the decision of the Supremé Court above cited and 
secondly the learned single Judge who decided the case appears to proceed on the 
view that the auction purchaser there was a third party and that ıt would be a case of 
dispute between the judgment-debtor and his own representative This beıng the 
legal position, I fail to see how an independent suit can be maintained The clam. 
of the judgment-debtor ın the present suit ıs that the decree cannot be satisfied by 
proceeding against the ‘ A’ schedule property and that the ‘A’ schedule property 
1s not the property which has been the subject of mortgage and the mortgage decree.. 
It is the Court that granted the decree that should properly go into the question, 
whether the decree can be satisfied by proceeding against the * A ? schedule property. 
E my view ıt ıs a matter relating to execution, discharge and satisfaction of the 

ecree ` 


No doubt it 1s open to the Court at any stage to convert a suit mto an application 
subject to the question oflimitation. It1s a discretion vested with the Court whether 
the suit should be converted into an application. Learned Counsel appearing for 
the appellant submits that ın the particular case, apart from this suit which has been 
brought up to this Court ın Second Appeal concurrently execution proceedings have 
been gomg on between the parties and that the plaintiff ın the suit had more than 
once been objecting to execution not on the ground as to the identity of the properties. 
buton other grounds. For instance it1s stated that on one occasion his only objection 
was that a specific western half was being brought to sale when what ought to be 
brought to sale was his undivided half share and that he succeeded in his objection 
ın Letters Patent Appealin this Court (L PA) Itisto be regretted particularly 
in this context that theplamtıff has not chosen to enter appearance ın this Court. 
Learned Counsel Mr S V. Jayaraman appearmg amicus curiae has placed before 
me all relevant materials that are on record and having been taken through 
the record, I see no justification for converting the suit mto an application at this. 
stage Thanking learned Counsel amicus curiae, I am constraıned to set aside the 
decree of the lower appellate Court and restore the decree of the tral Court and 
allow the Second Appeal. Parties will bear their respective costs throughout. 


No leave. 


V.K. —— Appeal allowed. 


1. (1921) LL R. 44 Mad.483 48LA.155: 2. A.LR. 1950 All. 186. 
A.LR. 1922 PC. 252. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT *—MR. Justice M. M Ismait. 
Perumal Naidu .. Ağppellani* 


v. 
Krishnaswamy Naidu .. Respondent 


Oaths Act (X of 1873), section 12—Validity —If contravenes Article 14 of the Constitution 
of India—Parties to suit agreeing to abide by an oath—Challenger resiling from agree- 
ment without any reasons—Court allowing proposer to take oath and deciding suit on that 
basis—Legality 


No question of unconstitutionality arises with reference to section 12 of the Oaths 
Act as bemg opposed to Article 14 of the Constitution of India The position 
of a person who agreed to take an oath ıs essentially and basically different from 
the position of a person who agreed to abide by the taking of such an oath In 
the case of the former resiling from his agreement, from the very nature of the 
case, the Court cannot compel him to take the oath, 1f he was unwilling to take 
That ıs not the case with reference to a challenger Therefore even this basic 
difference ın the position between the two parties 1s sufficient to justify the resiling 
of the two parties from their agreement being treated differently 


Where the parties to a suit arrived at an understanding ın the presence of the 
‘Court to abide by an oath and thereafter one of the parties, namely, the challenger 
goes back on the understanding without proper reasons, the Court can allow the 
other side, namely, the proposer to take the oath which he agreed to take and to 
decide the dispute on the basis of such oath bemg taken The principle of 
mutuality available in relation to specific performance of contracts cannot be 
applied to cases of such a nature \ 


Appeal against the Decree of the District Court, Ramanathapuram, at Madurai, 
jn Appeal Suit No 43 of 1967, preferred agamst the decree of the Court of the 
District Munsif of Srıvıllıputhur ın Original Suit No 212 of 1965 


R Alagar, for Appellant. 
Respondent not represented 
The Court delivered the following - 


Jopcment —The appellant and the respondent are brothers The respondent 
instituted a suit for redemption of an othi dated 1st November, 1941 executed by hum 
in favour of the appellant over his undivided half share ın the property and for 
partition and separate possession of his half share In the written statement filed 
by him, the appellant contended that the name of the respondent was included in 
the sale deed in respect of the suit property ‘benami for name-sake’ and that the 
othì executed by the respondent arising out of the benamı purchase ‘did not in 
any way affect the position’ and hence the respondent was not entitled to any 
relief. 


The learned District Munsif framed necessary issues and the suit was adjourned 
from tıme to tıme for trial and, when the suit came up for trial on goth January, 1967, 
both parties filed a joınt memo. stating that if the respondent took special oath 
putting out camphor and wearing an arali garland ın front of Adısoları Pulukandi 
Koll stating that the respondent had a share ın the suit property and had paid con- 
sideration, the suit might be decreed This memo. was signed by the respondent 
and the appellant and their Advocates. On this, the learned District Munsif 
„appointed a commissioner to admunister the oath and posted the case for return of 
the wariant to 4th February, 1967 On grd February, 1967 the respondent made 
an endorsement on the warrant that he was prepared to come for taking the oath, 
a 


*S A. No 48 of 1968. 29th January, 1968. 
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But on that date the appellant made an endorsement on the warrant sayıng that 
for some reason he did not agree to the oath. Thereupon the commıssıoner returned 
the warrant on 4th February, 1967 On the return of the warrant the learned 
District Munsif posted the case to 6th February, 1967. On 6th February, 1967, 
he recorded what happened before the issue of the warrant and stated that since 
the appellant, the challenger, had resiled fiom his agreement without assigning 
any reason to satisfy the Court, the appellant was again given an opportunity 
to carry out his part of the agreement and light the camphor before the temple 
at12noonon 7th February, 1967 Hefurther observed that the appellant agam 
refused to fulfil his part of the agreement. Consequently the learned District Munsıf 
directed the commissioner to administer the oath after lıghtırg the camphor and 
giving an opportunity to the appellant to perform his part of the agreement. In 
pursuance of this direction, the commissioner executed the warrant and the respon- 
dent took the oath as per the jomt memo. on 7th February, 1967 Onl 8th 
February, 1967 the learned District Munsıf, after referrmg to the above facts, 
decreed the suit of the respondent 


The appellant herein preferred A S No. 43 of 1967 on the file of the Court o $ 
the learned District Judge, Ramanathapuram at Madurai, and the learned Dıs- 
trict Judge on 23rd December, 1967 dismissed the said appeal. I must pomt out that 
the only contention mged before the learned District Judge was that the learned. 
District Munsif erred 10 straightaway decrecıng the suit without giving an opportu— 
nity to the appellant to explain the circumstances under which he resiled Along 
with the memorandum of appeal, an affidavit was also filed by the appellant stating 
that the members of his family were opposed to the decision of the smt on the basis 
of the cath and that was the reason for his resiling from the agreement. The 
learned District Judge, after considering the materials placed before him, came to 
the conclusion that the learned District Munsif had given every possible opportunity 
to the appellant and the reasons adduced ın the affidavit filed before him were not 
sufficient to justify the appellant resiling from the agreement. , Hence the present 
Second Appeal. 


Mr. Alagar, learned Counsel for the appellant, contended that section 12 of 
the Indian Oaths Act, 1873 1s unconstitutional as beng opposed to Article 14 of the 
Constitution. That section states: 


“ If the party or witness refuses to make the oath or solemn affirmation re- 
ferred to in section 8, he shall not be compelled to make it, but the Court shall 
record, as part of the proceedings, the nature of the oath or affirmation proposed,, 
the facts that he was asked whether he would make it, and that he refused it, 
together, with any reason which he may assign for his refusal.” 


Mr. Alagar himself conceded that section 12 does not deal with the case of a 
challenger but only with the case of the person who agreed to take an oath and that 
even if section 12 is held to be unconstitutional, that will not help the appellant. 
Apart from this I am of the view that no question of unconstitutionality arises with. 
reference to section 12 ‘The position of a person who agreed to take an oath 1s. 
essentially and basically different from the position of a person who agreed to abide 
by the taking ofsuch an oath. In the case of the former resiling from his agreement, 
from the very nature of-the case, the Court cannot compel him to take the oath, if 
he was unwilling to take. That is not the case with reference to a challenger. 
Therefore even this basic difference ın the position between the two parties is 
sufficient to justify the resilmg of the two parties from their agreement being treated 
differently. 


The next ground urged by Mr. Alagar 1s that if this position 1s allowed to pre- 
vail, ıt will merely result in there being a contract which cannot be mutually en- 
forced. I do not think that the principle of mutuality availablein relation to specific 
performance of contracts can be applied to cases of the nature ın question. The 
essential thing is, here 1s an understanding arrived at between the two parties ın. 
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the presence of the Court, and when one of the parties, namely, the challenger goes. 
back on the understanding without proper reasons, all that the Court does 1s to allow 
the other side, namely, the proposer to take the oath which he agreed to take and to 
decide the dispute on the basis of such oath being taken I do not think any ques- 
tion of mutuality arises under such circumstances. Therefore, in my view, there 
are no merits in the Second Appeal and the same is dismissed. 


VK. ——— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 
(Special Original Jurisdiction | 
PRESENT —MR. Justice P. S. KAILASAM 


Workmen of Dalmia Cement (Bharat) Ltd, represented by 
Cement Workers Union, Dalmiapuram, Tiruchirapalli 
District and others .. Petitioners® 
v. 
State Government of Madras, represented by the Secretary, 
Department of Industries, Labour and Housing, Madras 
and others .. Respondents. 


Industrial Disputes Act (XIV of 1947), sections 10'(1) and 12 (5)—Scope—Government 
declining to refer industrial dispute for adjudication after consideration of conciliation 
yepori—If can by a subsequent order refer the same dispute for adjudication—Right of 
management to be heard 


Section 10 (1) of the Industrial Disputes Act confers unlimited powers on the 
Government to make a reference when ıt ıs of the opinion that an industrial dis- 
pute exists or 1s apprehended and this power can be exercised at any time. The 
fact that the Government had earlier refused to make a reference under section 
12 (5) after considering the conciliation report, will not bar the Government’s 
right to make a reference under section 10 (1). 

Thus, whatever may be the position with regard to the power of the Govern- 
ment to revise an order refusing to make a reference, the Government has ample 
and unrestricted power to make a reference under section 10 (1) which may be 
exercised at any time, even after it had refused to make a reference at the first 
instance and the Courts will not be competent to question ıt, unless the order 
is made for extraneous reasons 


State of Biharv D. N. Ganguly and others, (1959) S C J. 533 : (1959) M.L J. (Crl.) 
323 : (1959) SCR. 1191, distinguished 

In such a case the order making a reference being administrative in character 
and as the rights of parties will be only decided subsequently, the management 
cannot complain that they have not been heard before the Government revised 
its views. 

Where a dispute had originally been taken up bya Union and the Govern- 
ment refused to make a reference, the mere fact that the request for reconsideration 
of the Government decision was made by the aggrieved worker only, will not make 
the dispute any the less an industrial dispute as to make the subsequent reference 
invalid. 

Petition under Article 226 of the Constitution of India praying that in the cir- 
cumstances stated therem and in the affidavit filed therewith the High Court will 
be pleased to issue a writ of mandamus , directing the first respondent herein to refer 
the dispute which they have refused to refer under their G O. Rt No. 1079 dated 
grd June, 1966 to adjudication, etc. 

B R Dola of diyar and Dolia, G R Venkataraman and A L. S Somayajula, for 
Petitioner in W P. No 1721 of 1966. 
kn Se A lg A a pile ai Ee AŞAN 

*W P. Nos 1721 of 1966 and 1929, 2900, 2901, 
3817, 3436 and 3562 of 1967. 16th February, 1968. 
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The Government Pleader, for 1st Respondent 


V.K Thiruvenkatachari for King and Patridge and T N C Rangarajan, for 
and Respondent. 


S Gopalarainam, for Petitioner in W P. No 1929 of 1967 

The Government Pleader, for and Respondent 

V. Venkataraman, for Respondents 1 and 4 

M R Narayanaswamy, for Petitioner ın W P Nos 2900 and 2901 of 1967 
The Government Pleader, for 1st Respondent 

K. V. Sankaran for S Ramaswamy, for end Respondent 


V K Thiruvenkatachari and T N C Rangarajan, for King and Patridge, for 
Petitioner n W P No 3817 of 1967 


The Government Pleader, for 1st Respondent. 


B. R Dolia of Ayar and Dolia, G Venkataraman and A L Somayayulu,for grd 
Respondent. 


V.K Thiruvenkatachari and T N C Rangarajan for King and Patridge, for 
Petitioner in W P No 3436 of 1967 


The Government Pleader, for 1st Respondent 
B R Doliaand A L Somayajulu of Ayar and Dolia, for 3rd Respondent 


V K Thiruvenkatachari and T N.C Rangarajan, for King and Patridge, for 
Petitioner in W P' No. 3562 of 1967. 


The Government Pleader, for ıst Respondent 


B. R Dola of Alyar and Dolia, G. Venkataraman ana A L Somayajulu, for gıd 
Respondent. , 


The Court made the following 


ORDER —The question that arises ın all these writ petitions 1s whether the 
Government having once declined to refer an industrial dispute for adjudication after 
consideration of a conciliation report, could, by a subsequent order, refer the same 
dispute for adjudication 


Writ Petitions Nos 2900 of 1967 and 2901 of 1967 relate to a dispute between 
Best & Co (P) Ltd, andits workers M/s Best & Co was owning seven factories 
in Madras, and each of these factories had its own licence issued under the F actories 
Act, and workmen had been recruited for each factory separately One of the 
factories, namely, Bestonite Factory, had to stop production due to non-availability 
of sulphuric acid The factory was closed on gth January, 1966 and thirty-four 
employees (29 workers and 5 ın the staff section) were given notice and paid closure 
compensation Ofthe thirty-four persons, seventeen persons (12 workers and 
five staff) received the amount and settled the accounts The other seventeen put 
forward a claim through the Union that they should be absorbed and provided with 
employment in the other factories owned by the petitioner The company declined 
the request of the Union and conciliation proceedings were held by the Labour 
Officer, who by his report dated 25th May, 1966 intimated to the Government that 
no conciliation could be effected After considering the said report as well aş the 
communication from the Commissioner of Labour dated gth August, 1966, the 
Government acting under section 12 (5) of the Industrial Disputes Act passed an 
order dated grd September, 1966 declmmg to refer the dispute for adjudication 
The Government stated ın the order that the Bestonite Factory was closed for bona 

Jide reasons and that the other factories owned by the petitioner were separate 
entaties and therefore, ıt was not possible to absorb the affected workers ın any of them, 
The Union persisted ın ther clam and addressed a letter to the Deputy Secretary 
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The Industrial Disputes Act, 1947 was enacted to make provision for the ınvestı— 
gation and settlement of industrial disputes The Act provides for the constitu- 
tion of Works Gommuttee, Conciliation Officers, Boards of Conciliation, Courts 
of Inquiry, Labour Courts, Tribunals and National Tribunals for settlement of 
disputes. Section 10 provides for reference of disputes to Boaias, Courts or 
Tribunals Section 10 (1-A) enables the Government when 1t 1s of opinion that any 
industrial dispute exists or 1s apprehended, to refer, by an order ın writing at any 
time, the dispute to the Board or to the Court of enquiry, or a Tribunal as the case 
may be Chapter IV of the Act prescribes the procedure, powers and duties of the 
authorities. Section 12 enumerates the duties of Conciliaticn Officers Section 
12 (1) provides that where any industrial dispute exists or ıs zpprchended, the 
conciliation officer may, or where the dispute relates to a public utility service and 
a notice under section 22 has been given shall, hold conciliation proceedings ın the 
prescribed manner Under section 12 (2) the Conciliation Officer 1s empowered. 
to ınvestıgate the dispute and all matters affecting the merits and the right settle- 
ment thereof, and do all such things as he thinks fit for the purpose of inducing the 
parties to come to a fair and amicable settlement of the dispute Ifa conciliation 
has been effected the Conciliation Officer ıs required to send a report to the appro- 
priate Government with a memo. of settlement signed by the parties If no such 
settlement 1s arrived at under sub-section (4) of section 12, the Conciliation Officer 
1g roquired tn send a fiil} report setting forth the steps taken by him and the cırcum- 
stances relating to thc dispute and for brmging about a settletrltil Uieieuf, Luge 
with a full statement of such facts and cııcumstances, and the reasons on account of 
which a settlement could not be arrived at. Sub-section (5) provides that if, on a. 
consideration of the report referred to ın sub-section (4), the appropriate Govern- 
ment 1s satisfied that there ıs a case for reference to a Board, Labour Court, Tribunal 
o National Tribunal, ıt may make such a reference and where the Government 
does not make such a reference, it shall record and communicate to the parties con~ 
cerned its reasons therefor. 


The scope of section 10 (1) and 12 (5) of the Act has been the subject-matter 
of several decisions of the Supreme Court In-Madras State v C P Sarathy?, the 
Supreme Court held thus a 


“ It must be remembered that in making a reference unde: secticn 10 (1), 
the Government ıs doing an admınıstratıve act and the fact that ıt has to form 
an opinion as to the factual existence of an industrial dispute as a prelımınary 
step to the discharge of its function does no make it any the less administrative in 
character The Court cannot, therefore, canvass the order of reference closely 
to see if there was any material before the Government to support its conclusion, 
as if ıt was a judicial or quasi-judicial determmation But if the dispute was an 
industrial dispute as defined 1n the Act, its factual existence and the expediency 
of making a reference ın the circumstances of a particular case are matters entirely 
for the Government to decide upon, and it will not be competent for the Court to 
hold the reference bad and quash the proceedings for want of jurisdiction merely 
because there was, in 1ts opınıon, no material before the Government on which it 
could have come to an affirmative conclusion on those matters ” 


In State of Bombay v Krishnan®, the Supreme Court held that section 12 (5) occurs 
in a chapter dealing with the procedure, powers and duties of the autholıtıes under 
the Act, and ıt would be legitimate to hold that section 12 (5) which undoubtedly 
confers power on the appropiate Government to act in the manner specrfied by 1t,, 
the power to make reference which ıt will exercise if ıt comes to the conclusion that 
a case for reference has been made, must be found ın section 10 (1), and it would 
not be reasonable to hold that section 12 (5) by itself and independently of section. 
10 (1) confers power on the appropriate Government to make a reference. The 


x (1953) SCJ 39° (1953) 1MLJ. 212. 2. (1960) 2 L.L J. 592. 
ALR. 1953 S.C. 53. 
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Court further held that ıt could not he contended that the appropriate Government 
acting under section 12 (5) of the Act 1s bound to base its decision only on a conside- 
ration of the report made by the conciliation officer unaer section 12 (4) It would 
be open to the Government to consider other relevant facts wnich may come to its 
knowledge, and in the lıght of all the relevant facts, ıt has to come to its decision 
whether a reference should be madeornot Regarding the functions of the Govern- 
ment, the Court held that the order passed by the Government may be an admınıs- 
trative order and may not be justiciable ın the sense that their propriety, adequacy 
or satisfactory character may not be open to judicial scrutiny and that the Court 
hearing a petition for' mandamus 1s not sitting ın appeal over the decision of the Govern- 
ment; nevertheless 1f the Court 1s satisfied that the reasons given by the Government 
for refusing to make a reference are extraneous and not germane, then the Court 
can issue a writ It ıs open to the Government in considering the question of expe- 
duency to enquire whether the dispute raises a clam which is very stale or which 13 
opposed to the provisions of the Act, or 1s inconsistent with any agreement between 
the parties and ıf the Government comes to the conclusion that the dispute suffers 
from infirmities of this character, 1t may refuse to make the reference In Bombay 
Union of Journalists v State of Bombay}, the Court held that in considermg an order 
made by the Government under section 10 (1) read with section 12 (5), the Cowt 
is not sitting ın appeal over the order and 1s not entitled to consider the propriety or 
the satisfactory character of the reasons given by the Government. The decisions 
referred to above were considered by this Court ın Coimbatore District Textile Mills 
Staff Union v State of Madras? The effect of these decisions ıs that the Government 
in passing an order under section 10(1) read with section 12 (5) 1s acting m an 
admınıstratıve character, and has an option to make the reference or not depending 
on the facts of each case It ıs open to the Government m coming to a conclusion 
under section 12 (5) to take note of the relevant facts which may be brought to its 
notice and need not confine itself to the report of the Conciliation Officer. It will 
thus be seen that the,power of the Court ın interfermg with an order passed under 
section 10 (1) read with section 12 (5) of the Act ıs very limited and 1s confined to 
interference ın cases where the Government ın passing an order of reference 1s guided 
by matters which are extraneous and not germane to the questions 


The main contention on behalf of the petitioners 1s that the Government has 
no authority to cancel an order issued, under section 10 (1) of the Act. It 1s con- 
tended that if the Legislature intended to confer on the appropriate Government a 
power to cancel an order made under section 10 (1), the Legislature would have 
made a specific provision in that behalf and would have prescribed appropriate 
limitation on the exercise of the said power. In support of this contention, a ruling 
of the Supreme Court in the State of Bihar v D N. Ganguly and others®, was strougly 
rehed on In that case, the Government after making a reference under section 
10 (1) of the Industrial Disputes Act, cancelled the reference ın respect of which 
an industrial dispute was pending adjudication before the Tribunal The Supreme 
Court held that the order cancelling the reference was illegal, and could not be sus- 
tained Repelling the contention that a power to cancel or supersede a reference 
must be held to be included under section 21 of the General Clauses Act, 1897, the 
Court held that the rule of construction embodied in section 21 can apply to the 
provisions of a statute only where the subject-matter, context and effect of such pro- 
visions are ın no way inconsistent with such application The Court after referring 
to the various provisions of the Act observed that ıt 1s only when an order ın writing 
is made by the Government referrmg an industrial dispute to the tribunal, proceed- 
ings commenced, but the scheme of the relevant provisions would prima facie seem 
to be inconsistent with any power ın the appropriate Government to cancel the 
reference made under section 10 (1) After referring to the provisions of section 12 
(5) which makes ıt incumbent on the Government to communicate its reasons if 1t 

-R 
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decides not to make a reference, the Court observed that if the appellant’s argument 
that the Government could withdraw the reference, 1t would mean that even after 
the order 1s made by the appropriate Government under secticn 10 (1), the said 
Goveinment can cancel the said order without giving any 1casons It proceeded 
to observe that this position 1s clearly inconsistent with the policy underlying the 
provisions of section 12 (5) of the Act and that if the Legislature had intended to 
confer on the Government the power to cancel an order under secticn 10 (1), the 
Legislature would have made a specific provision ın that behalf and would have 
prescribed appropriate limitations for the exercise of the said powers 


The above quoted passage ıs relied on by the learned Counsel for the petitioner 
who submitted that the observations are equally applicable to an order by the 
Government making a reference as well as refusing to make a reference, for, the state- 
ment ıs ın general terms and 1s not confined to that portion of secticn 12 (5) which 
relates to the Government making a reference On the other hard, on behalf 
of the Government and the respondents, ıt was strongly contended that the obser- 
vations should be confined to the facts of that case in which the Government made a 
1eference and the other provisions of the Act became operative, ard not to a case 
where the Government had refused to make a reference While the observations 
were made with reference to a case in which the Government sought to withdraw a 
reference already made, the statement that if the Legislature had intended to confer 
on the appropriate Government the power to cancel an order, ıt would have made a 
specific provision, cannot be said to be applicable to that part of section 12 (5) 
where the Government had refused to make a reference, for, ın that case also, there 
1s no specific provision enabling the Government to pass an order directing a refe- 
rence and where ıt had already decided not to make a reference and recorded 
and communicated the parties the reasons therefor The learned Government 
Pleader referred to a decision of this Court in Radhakrishna Mills v State of Madras 
and others, and Sri Rama Vilas Service Ltd v State of Madras and another®, where Raja- 
gopalan, J , held that an order under section 12 (5) made on a consideration of the 
conciliation report ıs purely administrative ın character and that the Government 
could pass any number oforders To the extent, the decision rules that the Govern- 
ment can pass an order withdrawing a reference which had been made already, 1t 1s 
not ın conformity with the decision of the Supreme Court in State of Bihar v D N. 
Ganguly*, Several High Couıts have taken the view that the Government after 
1efusing a reference can subsequently make a, reference Vide the decisions in 
Gurumurthi and another v Ramulu and others*, L H Sugar Factories and Oil Mills Lid v. 
State of UP 5, Panipet Woollen and General Mills Co, Lid v. Industrial Tribunal*; L H. 
Sugar Factories and Oil Mills v State of U.P 7; Vasudeva Rao v State of Mysore9: Rawal- 
pindi Victory Transport Co v State of Punjab®, and Shankar Flour Rice and Dhal Mills v. 
Labour Cour119 These decisions have not considered the effect of the decision of the 
Supreme Court in State of Bihar v D N Ganguly? They expressed the same view 
as expressed by this Court ın Radhakrishna Mills v State of Madras and others+, and Sri 
Rama Villas Service Ltd v State of Mddras and another? In Shankar Flour, Rice and 
Dhal Mills v Labour Court}, ın considering the question whether the State Govern- 
ment, when once it decided not ro refer the dispute, ıt could subsequently exercise 
the power, the Court observed that ifa reference 1s made, ıt 1s evidence that a power 
had been exercised, but if no reference is made, ıt clearly showed that the power 
had not been exercised, and that only when a reference 1s made that the power 
conferred can be taken to have been exercised and the refusal to make a reference 
does not entail the exercise of any power With respect, I am unable to accept 
this reasoning, for, even in refusing to make a reference, the Government will have 
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to exercise 1ts powcı and give reasons for not making the reference The decision 
also does not refer to the decision of the Supreme Court in the Ganguly’s case referred 
to above, on which strong relance was placed by the learned Counsel for the 
petitioner. 


The contention of the learned Counsel, that applying the reasoning of 
the Supreme Court that the absence of a specific legislative provision enabling the 
Government to cancel an order withdrawing a reference would apply to an order 
under section 12 (5) refusing to make a reference, cannot be said to be without 
basis. 


Mr Doha, learned Counsel for the petitioner in WP No 1721 of 1966 submit 
ted that whatever may be the position with regard to the power of the Government 
to revise an order refusing to make a reference, the Government has ample and un- 
restricted powers under section 10 (1) of the Act which may be exercised at any time 
and the Court will not be competent to question ıt, unless the order 1s made for 
extraneous reasons Section 10 (1) confers unlimited powers on the Government. 
The power to make a reference can be availed of by the Government, ıfıt 1s of 
opimion that any industrial dispute exists or ıs apprehended by making a reference 
ın writing at anytime This reference can be made either on a conciliation report 
under section 12 (4) or directly under section 10 (1). Ifit 1s made under section 
12 (5), ıt acts on the concılıatıon report and other materials that may be available 
to1t. But when it acts under section 10 (1), the Government may make a reference 
when it 1s-of the opinion that an industrial dispute exists or 1s apprehended, and this 
reference can be made at any time The opinion of the Government 1s subjective 
and cannot be questioned by this Court. Whether an industrial dispute exists or 
is apprehended ıs a matter for the Government to determine The Government 
when making an order of reference is not under an obligation to give its reasons The 
fact that the Government has refused to refer under section 12 (5) will not bar the 
Government’s right to make a reference under section 10 (1). Thecontention of 
Mr. Doha ıs that the refusal of the Government to make an order of reference does 
not determine an industrial dispute An industrial dispute 1s only settled under sec- 
tion 12 (3) where the parties accept the conciliation, or under section 18 (1) when an 
award is passed As the industrial dispute continues, ıt mav be that the Government 
on the same matter subsequently come to the conclusion that ıt 1s desirable to make a 
reference In this case, ıt 1s submitted that the Government has not only the power, 
but a duty to refer the matter for the purpose of keeping industrial peace The learn- 
ed Counsel submitted that after the refusal of the Government to make a reference, 
there may be a strike and the appropriate Government may then decide to make a 
reference under section 10 (1), and then under section 10 (3) of the Act, prohibit the 
continuance of any strike or lock out ın connection with such dispute which may be 
ın existence on the date ofthe reference Learned Counsel referred to the wide powers 
under section 10 (1) and submitted that the powers are mainlv conferred for the pur- 
pose ofkeeping industrial peace and no restriction should be placedonit On a read- 
ing of section 10 (1), I am satisfied that the power of the Government 1s unl.mited 
and ıt can refer a dispute when ıt ıs of opinion that an industrial dispute exists or 1s 
apprehended The opinion of the Government 1s subjective and the question whether 
a dispute exists or 15 apprehended ıs also for the Government to decide Considering 
the various provisions of the Act, I am satisfied that this power 1s exerciszble at any 
tıme, that 1s, even after the Government aad refused to make a reference at the first 
instance. İt ıs unnecessary to consider the question whether the Government hav- 
ang once refused to make a reference and recorded its reasons under section 12 (5), ıt 
could make a fresh reference The Government can always make a reference under 
section 10 (1) whatever action 1t might have taken under section 12 (5) earlier 


,, On behalf of the petitioners an attempt was made to show that the Government 
did not mvoke the aid of section 10 (1), but only purported to revise an order which 
at passed under section 12 (5) This argument may not help the petitioners, because 
the Government had some material subsequent to the passing of the order under sec- 
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tion 12 (5), and their power to make a reference under section 10(1) beng unlimited, 
the reference cannot be said to be ıllegal 


It was contended on behalf of the petitioners that the Government having once 
refused to make a reference 1f ıt subsequently revised 1t8 views and made a reference, 
ıt would prejudice the interests of the petitioners,and that the rights of the petitioners 
could not be adversely affected without hearmg them It was submitted that if the 
Government revised 1ts views and referred the matter to the Labour Court for adjudı- 
cation, the management would be faced with payment of arrears of salary and other 
liabilities The question whether the managementıs liable to pay or not wo uld 
depend upon the subsequent adjudication by the concerned authority So far as the 
Government 1s concerned, 1t does not decide the liability of the parties, but only 
refers the dispute for adjudication as ıt ıs enjoined to refer the matter when ıt 1s of 
opınıon that an industrial dispute existed or 1s apprehended The order being admı- 
nıstrative ım character and as the rights of parties will be only decided subsequently, 
the petitioners cannot complam that they have not been heard before the Government 
revised 1ts views and made a reference. The submission of Mr. Dolia on the powers of 
the Government under section 10 (1) of the Act will have to be accepted and the order 
of reference held valid In this view of the matter, ıt ıs unnecessary to consider the 
facts of the various cases The 1eferences ın all these cases are held to be vahd The 
writ petitions are accordingly dismissed o There will be no order as to costs 


VE. ——— Petitlons dismissed. 


: IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT -—-MR Justice M M. Ismail. 


Srımathı Kamalambal .. Appellant* 
7. 
Srınıvasa Odayar (dıed) and others . Respondents. 


Hindu Succession Act (XXX of 1956), section 14 (1) (b)—Reversione consenting to an 
alienation by the limited heir and joining the execution of the deed of settlement—Section 14 
(1) if attracted. 

Evidence Act (I of 1872), section 32 (5)—Reliance on the statement of the deceased person 
relating to the extstence of relationship by blood—Absence of independent evidence to that 
effect—Statement, if a relevant fact. : 

A reversioner whether male or female who consen.s to an alienation (execution 
ofsettlement) by a widow or othe: lımited heir made without legal necessity or to an 
ınvalıd surrender and transferees from him, are precluded from disputing the valıdı- 
ty of the alienation, though he may have received no consideration for his consent. 
It is immaterial that the alienationis by way of gift In thiscase K who had not yet 
become entitied to the property, has lost the right to file a suit and recover posses- 
sion by jommg ın the execution of the deed ofsettlement Hence, section 14 of the 
Hindu Succession Act did not affect the settlement deed 


All that section 32 (5) of the Evidence Act states 1s that when the statement of the 
deceased person relates to the existence of any relationship by blood, marriage or 
adoption , the person making the statement had special means of knowledge, and 
when the statement was made before the question ın dispute was raised, such state- 
ment would be a relevant fact Here, the plamtıffın his evidence had stated 
that his mothcr gave him the names in the pedigree and relationship for performing 
the ceremony. Ifıt was proved independently of the evidence of the plaintiff that 
the mother cf the plaintiff had made such a statement ın respect of the relationship 
that tne statement may come within the scope of section 32 (5) of the Evidence 
Act, but not the evidence of plaintiff as such Consequently, the plaintiffs evı- 
dence being purely heaisay cannot constitute legal evidence. 


Appeal against the Decree of the Court of the Subordinate Judge, Kumbakonam, 
in Appeal Suit No 115 of 1961 preferred against the decree of the Court of the District 
Munsifof Valangiman at Kumbakonam in Origmal Suit No 367 of 1960 


*SA No 75 of 1963 Ist March, 1968. 
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S M Amzar Nainar, T Srinivasan and M G Dastagir, for Appellant 
KS Desikan, K Raman, K S Naidu and R Vijayan, for Respondents 
The Court delivered the followıng 


Jupcmunr — One Kumaraswamy Odayar died ın about 1930 unmarried sur- 
vived by his mother Soundarathammal and his sister Kamalathammal On the 
death of Kumaraswamy Odayar, Soundarathammal succeeded to the property as his 
mother On 25th November, 1955 Soundarathammal and her daughter Kamalath- 
ammal jomtly executed a settlement deed ın respect of the suit property ın favour of 
Kamalambal, the sıster's daughter of Soundarathammal Soundaratnhammal her- 
self died ın 1957 and Kamalathammal died later The first respondent herem insti- 
tuted OS No. 367 of 1960 on the file of the Court of the District Munsif of Valangı- 
man at Kumbakonam for recovery of possession of the suit p.operty with future pro- 
fits Before the suit, Kamalambal had alienated the property to Rathanavelu Oaayar 
and one Ratnaswamy Odayar was in possession of the property as lessee under 
Rathanavelu Odayar Therefore, ın the suit he ımpleaded Kamalambal as the first 
deféndant, Rathanavelu Odayar as the end aefendant and Ratnaswamy Odayar as 
the grd defendant. The case of the plamtıff was that his grandfather and Kumara- 
swamy’s grandfather were brothers and therefore he was the nearest male reversione1 
after the deatn of Kamalathammal to the suit property According to the plazatiff, 
the common ancestor was one Pethaperumal Odayar and he had two sons, Aruna- 
chala Odayar and Muthuswamı Odayar. Arunzchala Odayar had tour sons, Peria- 
sami, Uthandi, Sellaperumal and Ramaswamı, who are no more The plamtıff 
clamed to be tne son of Sellaperumal who died about 45 years ago Muthuswamı 
Odayar, the borther of Arunachala Odayar, had a son Chinnayya Odayar whose 
wife was Soundarathammal Thus, according to the case of the plaintiff, Kumara- 
samy Odayaı was the last male holder and he 1s the nearest reversioner to him The 
defendants put forward principally two contentions, that the plamtıff was not the 
nearest reversioner at all and secondly, ın any event, by virtue of the provisions con- 
tained ın section 14 (1) of the Hindu Succession Act, 1956, Kamalathammal became 
the absolute owner of the property and therefore the settlement effected by Kamala- 
thammaland Soundarathammal ın favour of Kamalambal wasa valid one In support 
of the case of the plaintiff, ın addition to examınıng himselfas F W_ 1, he exammed an 
old man aged 85, living ın the next street, as PW 2 and one purchit as PW 3- 
‘The admitted case of the parties ıs that there was no documentary evidence to estab- 
lish the case of the plamtuf that his grandfather and Kumaraswamy Odayar’s grand- 
father were Arunachala Odayar and Muthuswamı Odayar, the sons of Pethaperumal 
Odayar The plaintiff sought to establish his case only on the strength of his own evi- 
dence and the evidence of PWs 2 and 3 The learned District Munsif, by his 
judgment and decree dated 7th August, 1961, dismissed the suit He accepted the 
contention of the defendants with regard totheeffect of section 14 of the Hindu 
Succession Act and held that since Kamalathammal became the absolute owner of 
the property, there was no question of any reversioner subsequent to that stage 
With regard to the claim of the plaıntıff that his grandfather and Kumaraswamy 
Odayar’s grandfather were brothers, after discussing the evidence of P Ws 1, 2 and 
3, he came to the conclusion that the case of the plaintiff was not established As 
against this judgment and decree, the plamtiff preferred A.S No 115 of 1g61 on 
the file of the Court of the Subordmate Judge of Kumbahonam The learned 
Subordinate Judge by his judgment and decree dated 29th June, 1962, 1eveised 
the conclusion of the learned District Munsif and decreed the suit of the plamtıf 
He came to the conclusion that the plaıntıff had established that he was the 
nearest reversioner He also came to the conclusion that section 14 (1) (6) of the 
Hindu Succession Act, 1956, did not have the effect of enlarging any absolute estate 
in favour of Kamalathammal It is against this judgment and decree the fist 

defendant in the suit has preferred the present second appeal 


The principal contention ot Mr A Sundaram Iyer, thelea:ned Counsel for the 
appellant, is that the finding of the learned S.bordiaate Judge that the plaıntıff had 
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established his claim that he was the nearest reveisione: to Kumaraswamy Odayar was 
based on inadmussible evidenze and consequently that findmg cannot stand. As I 
pointed out already, the evidence consisted of the oral evidence of P W 1 , namely, the 
plaintiff himself and two other persons P Ws 2end3 Both the Courts proceeded 
on the basis that the plaıntıff being aged cnly 45, could not have had any personal 
knowledge of the ancestors Therefore his evidence could not be accepted As far 
as P Ws 2 and g are concerned, the learned District Munsif pointed out the confusion 
and the contradicticn in the evidence of P W 2 and the excessive interest and zeal 
evidenced by P W 3 end held that their evidence could not be accepted Naturally 
tne evidence of PW 1 itself, being the evidence of interested person, could not have 
furnished the basis fer a conclusion ın his favour The learned Subordinate Judge 
also referrea to the evidence of PW 2 and finally wound up by saying “So even on 
the basis of the evidence of P Ws 1 and 2, I am satisfied that the plaintiff has estab- 
lished the relationship he has shown ın the pedigree appended to theplaint and has 
proved that hes the nearest reversioner entitled to the estate of the deceased Kumara- 
swamı” The learned Subordinate Judge was ofthe view that the statementof the 
plamtıff that his mother gave the names ın the pedigree and the relationship of the 
persons shown ın the pedigree has to be accepted in evidence under section 32 (5) of 
the Evidence Act In my opınıon, the learned Subordinate Judge fell into an error 
ın this behalf Al that sectıcn 32 (5) of the Evidence Act states 1s that when the 
statement of deceased person relates to the existence of any relationship by blocd, 
marriage or adoption between persons as to whose relatıonshıp by blood, marriage 
or adoption, the person making the statement had special means of knowledge, ana 
when the statement was made before the question in dispute was raised, such state- 
ment would bearelevantfact Here, P W 1 in his evidence hadstated that his mother 
Gnanambal gave hım the names ın the pedigree and relationship for performing the 
ceremony oİfıt was proved independently of the evidence of P W 1 that the mother 
of the plaintiff had made such a statement ın respect of the relationship, that state- 
ment may come within the scope of section 32 (5) of the Evidence Act, but not the 
evidence of PW 1 as such Consequently, P W` 1’s evidence beg purely hearsay 
cannot constitute legal evidence As faras PW 21s concerned, all that he says m 
the evidence 1s 


“ It used to be said that the father of Arunachala and Muthuswamı 1s Petha- 
perumal ” 


This 1s the only piece of evidence ın the deposition of P W 2 so as to connect Aruna- 
chala said to be the grandfather of the plamtiff, with Muthuswamı, the grandfather 
ofKumaraswamy, asbrothers Thestatement given in the passive voice without ındı- 
cating who told the witness about the relationship and as to when it was said to him, 
will not be admissible m evidence This will constitute only a hearsay Therefore, 
the evidence of P W 1 ana PW 2inthis behalfıs not admıssıble If so, the conclu- 
sion of the learned Subordinate Judge based on the evidence of P Ws. 1 and 2, that 
the plaintiff had established his case that he 1s the nearest reversioner of Kumara- 
swamy Odayar, cannot be sustained 


In view of this conclusion ıt follows that the sut of the plaintiff has to fail and itis 
really unnecessary to go into the next question whether by virtue of section 14 (1) 
of the Hindu Succession Act, 1956, Kamalathammal hac acquired an absolute title 
to the property However, since the learned Counsel on both sides a1 gued this pomt, 
I would like to record my conclusion ın this behalfas well Ihave already mention- 
ed the fact that 11 the settlement deed dated 25th November, 1955 Kamalathammal 
also joined Soundarathammal m execution It must be remembered that after the 
death of Soundarathammal, Kamalathammal would bethe next heir to succeed to 
the property of Kumaraswamy Odaya as hıssıster Consequently, on the date when 
the settlement deed was executed, Kamalathammal had a night of expectation ın res- 
pect of the property of Kuma:aswamv What exactly 1s the legal effect of Kama- 
İathammal”s joining ın the execution of the settlement deed ın favour of Kamalam- 
bal ıs to be gathered from the principle of law contained in paragraph 191 of the 
Mulla’s Hindu Law, Thirteenth Edn. That paragraph states . \ 
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“ A reversioner, whether a male or female, who consents to an alienation bya 
widow or other limited heir made without legal necessity, or to an invalid surrender, 
and transferees from hım, are precluded fiom disputing the validity of the aliena- 
tion, though he may have received no consideration for his consent. Itisimmaterial 
that the alienation 1s by way of gift” 


Therefore, in so far as Kamalathammal joined the execution of the settlement in 
favour of Kamalambal, she was precluded from disputing the validity of the alenation 
and putting forward the contention that the settlement would enure only for the life 
of Soundarathammal and on her death she would get the property I may point out 
here that the settlement deed was executed ın 1955 before the Hindu Succession Act 
came into force. Therefore, on the date when the Hindu Succession Act came into 
force, Soundarathammal had already alienated the property and Kamalathammal 
who had not yet become entitled to the property had joined the alienation already 
effected. With the result, on that date she had neither possession nor title to the 
property All that she could be said to have had 1f she had not joined ın the execu- 
tion of that deed, was a right to file a suit and recover possession of the property on the 
death of Soundarathammal. The legal position 1s that she has lost that right by jom- 
ing in the execution of the deed of settlement If that be the case, section 14 of the 
Hindu Succession Act did not have any effect on the settlement executed in favour 
ofKamalambal The legal position stated above ıs 1eally based on a Full Bench 
decision of this Court ın Ramakotiayyav Viraraghavayya}, Mr. K S Nadu, appearmg 
for the 2nd defendant, the alıence, sought to contend that the proposition of law as 
laid down ın Mulla’s Hindu Law and ın the decision ın Ramekotayya v. Viraraghavayya> 
has no application where ıt 1s a female heir who joined the execution and not a male 
reversioner. Mr. Na:du however was not able to produce any direct authority ın 
support of his contention But, in my opinion, this contention has no substance 
either on principle or onlogic. If a male reversioner who would have acquired an 
absolute title to the property can be precluded from ımpugnıng the validity of an 
alienation because of his consent, the case must be a fortiori ın relation to a female 
heir who would have had only a limited estate once the reversion opened There- 
fore, I am unable to accept the contention of the learned Counsel Under these cir- 
cumstances the second appeal 1s allowed and the judgment and decree of the learned 
Subordinate Judge ıs set aside and the judgment of the learned District Munsif 1s 
restored, There will be no order as to costsin thisappcal No leave 


VMK. —— Second Appeal allowed. 
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IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 


PRESENT :—MR. M. ANANTANARAYANAN, Chief Justice. 
Bhagavathı Mudaliar aid Petitioner* 
v. 
N. Subramaniam ik Respondent. 
Contract Act (IX of 1872), section 74—Agreement to convey properties—initial amount 


deposited by vendee with vendor—If mere advance or deposit for due performance of 
contract—Determination of—Critercon 


Cıvıl Procedure Code (V of 1908), section 115—Finding of fact—Jnterference n revision— 
Scope 


Where an amount ıs deposited by a vendee with the vend or at the tıme when they 
entered into a contract to convey certain properties, the question whether the 
am-unt paid represents an advance sımplıcter or has any tinge of the character of a 
deposit for due performance of the contract or earnest money, could be spelt out 





- . 
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from the circumstances of the case and the evidence available and the mere nomen- 
clature or the absence of any forfeiture clause in the agreement may not be decisive. 


Admittedly there 1s no legal presumption one way or the other. The issue 1s 
purely one of fact. But where there ıs a total lack of legal evidence, the finding 
cannot be supported that the amount 1s really earnest money or deposit for the due 
performance of the contract and not an advance 


Itis true that errors of fact cannot be c2nvassed ın revision, and even errors of law 
cannot be so canvassed, unless such errors have affected the jurisdiction ofthe trial 
Court. But when there 1s total absence of legal evidence for a finding by the lower 
Court, ıt would amount to an exercise of jurisdiction illegally or with material 
irregularity, justifying interference under section 115 of the Civil Procedure Code 


Petition under section 115 of Act V of 1908 praying High Court to revise, the 
decree of the District Court, Kanyakumari at Nagercoil dated 5th March, 1965 and 
passed in AS No 119 of 1964 (OS No 226 of 1963 on the file of the Court of the 
Additional District Munsıf of Nagercoil ) 


K. N. Balasubramanyam and M Sriniwasan, for Petitioner 
S. Padmanabhan and D Muthuramalingam Pillar, for Respondent 
The Court delivered the following ' 


JubGMENT.—The only question which 1s involved ın this revision proceeding 18 
whether an amount of Rs. 500 which was paid at the initial stage of an agreement to 
convey properties between the parties, represents an advance simpliciter, or has any 
tinge of the character of a deposit for due performance of the contract, or carnest 
money. If the amount of Rs 500 is only an advance, the plamtiff (revision 
petitioner) was bound to succeed in his suit If it could be conceivably held that 
the amount of Rs 500 could be regarded notwithstanding the mere nomenclature 
in the document the absence of a forfeiture clause, or the absence of any othe 
indication ın the evidence, as a deposit for the due performance, or earnest money, 
then the plaintiff will have to fail The Courts below have non-suited the plaintiff, 
and he 1s the revision petitioner here Í 


For an important rezson, I am not now proceeding into the one question of 
fact decided by the Courts below, that time had to be construed as the essence of 
this contract on the facts, and further that ıt was the plaintiff, the intending vendee, 
who committed breach of the contract Had the matter been open for my deter- 
mination, some probabilities could no doubt be stressed by learned Counsel for the 
petitioner, for 2n opposite view It 1s a fect that the vendor later sold the properties 
shortly after the expiry of the period fixed, for a sum of Rs 22,000 to a third party 
But for an important reason, I am not now proceeding into this aspect at all. 
Actually, learned Counsel for the respondent argues, on the strength of the dicta of 
the Supreme Court ın Pandurang v Maruti}, that ıt ıs not even open to me to interfere 
in revision with the dismissal of the suit of the plaintiff for recovery of the alleged 
advance of Rs 500 The argument 1s that errors of fact cannot te canvassed in 
revision under section 115, Civil Procecuie Code, and even errors of İ7w cannot be 
so canvassed, unless such errors have zffected the jurisdiction of the trial Court 
In any event, these dicta will certainly inhibit me from any re-assessment of the 
evidence, on the question of who committed the breach and arrival of any different 
conclusion after such reassessment We must therefore take ıt as established, that 
time was the essence of the contract ın this case, and that the plaintiff did commit 
breach of the contract 


Even so, on the facts, 1t is very difficult to see how there 1s any legal evidence, 
on which the conclusion could be based that the amount of Rs 500 was a kind of 
deposit, or earnest money, or security for performance, and hence liable to be taken 
in forferture by the vendor. As far as written statement 1s concerned, it is sıgnıfı. 
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cently silent on this aspect Most of the written statement ıs concerned with the 
facts which would show that ıt was the plaintiff the intending purchaser, who com- 
mitted the breech of the contract As fer es the document 1tself1s concerned, though 
a particular nomenclature or t! e lack of certain words may not be decisive, the docu- 
ment 1s very unhelpful as regards the hypothesis thet the amount of Rs 500 could 
represent any earnest money, or security Ex face this amount merely appears. 
to be an advance ın respect of the consideration But I am willing to assume, on 
the authorities placed before me, that mere nomenclature ın the document, or the 
absence of any ferfeıture clause, may not be decisive and that the cheracter of a 
deposit or earnest money could be spelt out from the circumstance s and the evidente. 


Even so, the very great difficulty ın this case is the total absence of any cırcum- 
stances or legal evidence, which would tend to show thet the amount of Rs 500 was 
not a mere advance, but was some kind of security for due performance, or ternest 
money. I shal] now refer briefly to the authorities cited by learned Counsel on both 
sides, ın order to demonstrate that where there 1s a total leck of legal evidence, the 
finding cannot be supported thet the mount 1s really earrest money or deposit for 
fulfilment, and not an advance. Admittedly, there 1s no legal presumption one way 
or other The issue is purely one of fact In Chiranpit Singh v Har Swarup), the 
Judicial Committee pointed out that earnest money becomes part of the purchase 
price or consideration when the trensaction goes forward, but 1s liable to forfeiture 
when the transaction falls, through or by reason of the feult or failure of the vendee. 
The decision ıs not helpful ın the present context for the simple reason that ıt relates 
to an amount paid which 1s earnest money, or which 1s 2 deposit for due performance. 
If that 1s assumed here, 1t would really be begging the question The real problem 
ıs how 1s this to be determined, when the document itself merely treates the amount 
as an advance, and has no forfeiture clause, and there are no other circumstances 
from which the inference that the amount ıs e2inest money, could be presumed. 


There ıs a decision of a single Judge cf the Calcutta High Cou tın Naresk 
Chandra v Ram Chandra®, reed on by learned Counsel for respondent This follows 
the idea expressed in the decision of the Judicial Committee, that earnest money 
has the two characteristics which I have already referred to Such earnest money, 
in the absence of an express or implied contrect to the contrary 1s liable to be 
forfeited by the vendor, when the contract goes off for default of the purchaser. 
Here again, the nature of the money inwally paid 1s assumed, and 1s the foundation. 
for the argument Needless to say, ıt 1s of very little help in the present context 


A very helpful precedent for our discussion 1s Chunnilal v Mohanlal? Here the 
learned Judge (Krishnan, J ) wes concerned with the test to be applied with reter- 
ence to the terms of section 74 of the Contract Act, and he pointed out 
that the nomenclature in the document may not be dezisive But what should 
be ascertainable with reasonable precision, on the evidence, 1s the understanding at 
the time of the agreement, between the parties. that the specific amount paid was a 
guarantee for the performance of the contract, and therefore liable to be retained by 
the person to whom it is paid, on breach of contract by the other party. The 
learned Judge further observed that when the amount was paid at the time of the 
agreement itself this fact may be of some help to assume that the amount could 
possess the character of earnest money. 


The decision of a single Judge of the Andhra Pradesh High Court in Rabına 
Bıbı v Satyavathı*, does not take the matter any further, and the decision 1s really 
based on the dicta ın Ghaırayıt Singh v Har Swarup}. 


On the contrary, there are two decisions relied on by learned Counsel for the 
revision petitioner, which have some relevance to his claım that, on the facts of this 
case, the suit should have ben decreed The first ıs Ratlamma v. Krishna 
Murthi”, where the Division Bench of Devadoss and Jackson, JJ , observed that, 
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advances made by a purcheser to a vendor ın respect of a sale aie recoverable, even 
if the transaction falls through owing to the fault of the purchaser. To resist such a 
claim, the vendor must prove a contract, express or 1mplied, between the parties, 
that the money paid in advance was agreed to be treated as security for the fulfil- 
ment by the purchaser of the bargain In this case it 1s heole to be forfeited, for 
the fault of the purchaser Where the vendor does not allege or prove this, the 
amount is merely an advance, and ıt 1s r2>coverable as such 


The decision of Govinda Menon and Ramaswamı, JJ ,1n Sundarama Iyer & Co v 
Murugesa Mudalıar!, approbates these dıcte, stressing that the law in this respect in 
India was somewhat different from the law with regard to contracts before the 
English Courts 


With these authorities in mind, when we look at the fects of the present case, 
we find that there 1s total absence of legal evidence which wculd justify any inference 
that the amount of Rs 500 was anything more than en advance As far asthe 
document goes, there 1s not the slightest hint thet 1t was anything more than an 
advance towards the sale amount, or thatit was a deposit for fulfilment of the 
contract or earnest money, ın any sense Even in the written statement, such a 
plea is not explicitly put forward There 1s nothing ın the evidence to support ıt 
J can understand an inference of such an agreement, even as implied and not as an 
expressed contract, but there must be at least some legal evidence as a foundation 
for such a conclusion There ıs none. 


The only question 1s whether, nevertheless, this Court ought noc to interfere 
in revision, because of the dicta of the Supreme Court earlier referred to But, 
when there 1s total absence of legal evidence, I think 1t is indisputable that this comes 
within the scope of section 115, Civil Procedure Code, for 1t would amount to an 
exercise of jurisdiction, illegally or with material ırregularıty. 


Accordingly, I allow the revision and direct that the suit of the plaintiff be 
decreed with costs in the trial Court Parties will otherwise bear their own costs 


V.K 





Petition allowed 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 


Present —MR Justice K VEERASWAMI AnD Mr Justice T RAMAPRASADA 
Rao. 


Perumal Naicker Appellant* 
D. 
T. Ramaswamı Kone and another Respondents 


Transfer of Property Act (IV of 1882), section 3—Chatiel attached to the earth or butlding— 
When becomes immovable property—Peiter engine mounted and fastened to cement base— 
If becomes a permanent fixture. 


The question whether when a chattelıs attached to the earth or a building, ıt is 
immovable property, 1s 2 mixed question of law end fact, and has to be decided 
in the light of particular facts in ezch case For a chattel to become part of ım- 
movable property and to be regarded 2s such property, it must become attached 
to the ımmovable property as permanently as a building or 2s a tree 1s attzched to 
the earth If, ın the nature of things, the property 1s 2 movable property and for 
its beneficial use or enjoyment, ıt 1s necessary to imbed ıt o1 fix ıt on earth, though 
permanently, that 1s when it 1s ın use, ıt should not be regarded as immovable 
property for that reason 


Even proceeding on the assumption that the Petter engine (the subject-matter 
of sale ın the instant case) has been mounted on cement base and fastened to ıt 
by bolts and nuts, it 1s not possible to regard the Petter engine as immovable 


ar, So 
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property merely because for the beneficial enjoyment of ıt during its use, 1t 1s 
fixed to the earth ın that manner The engine cannot be used except by fixing 
it to the earth. Therefore, 1t cannot be said that the intention, as disclosed by 
the fixture, ıs to make ıt a permanent part of the earth and so it ıs rmmovable 
property The neture of the engine and the purpose of its fixture, both show 
that 1t cannot be regarded as immovable property No doubt, the evidence in 
this case 1s that the Petter engine stood affixed to the earth from 1952 But this 
is because during that period the engine was used for that purpose the fixture was 
necessary But on that account, the fixture cannot be viewed as a permanent 
one : 


Appeal under clause 15 of the Letters Patent agaınst the Judgment and Decree 
of the Honourable Mr. Justice Venkatadri dated 23rd January, 1963 preferred 
against the decree in AS Nos. 96 and 109 of 1958 on the file of the Court of the 
Subordinate Judge, Dindigul (OS No 101 of 1957, Court of the District Munsif, 
Dindigul) 


A Sundaram Iyer and T R. Mam, for Appellant 


N Ramachandran, N Swamem, N Krishna Mitra and V. Narayanaswamı, for 
Respondent No 1 


The Government Pleader for 2nd Respondent. 
The Judgment of the Court was delivered by 


Veeraswam, 7 —This appeal, under the Letters Patent, 1s from the judgment of 
Venkatadrı, J , by which he reversed the decree of the appellate Court below him 
and decreed the suit The first respondent having defaulted in rep2yment of a loan 
obtained from the Statc, the second respondent, under the provisions of the Land 
Improvements Loan Act, the Petter cngıne and pump-set, which the first respondent 
had purchased out of the funds provided by the loan, were attached in recovery 
proceedings under the provisions of the Revenue Recovery Act, and brought to sale. 
The appellant was the purcheser He was impleaded as the second defendant ın 
the suit, which was to set aside the sale on the ground, among others, that the engine 
being a permanent fixture to the land, it was an immovable property, and that in 
the recovery proceedings the procedure applicable to such property having not 
been applied, the sale itself was valid ‘The first two Courts below differed in 
their view as to the nature of the property, the first appellate Court being of 
opinion that ıt was not an immovable property Venkatadri, J , was not prepared. 
to accept that view and stated: 


“When once a land owner borrows money from the State and purchases an 
oll engine and fixes it to his land, ıt must be deemed to be part of the immovable 
property as his intention 1s to make the machine a permanent fixture imbedded 
to the earth Since the object ıs for the beneficial enjoyment of the land, ıt 1s 
immaterial whether he subsequently removes the machinery from place to place 
in any part ofthe land Wherever ıt 1s fixed, ıt becomes immovable property.” 


The learned Judge, in the course of his judgment, referred to certain tests, 
both English and Indian, and summed up that two tests heve been laid down to 
determine the question (1) the degree or mode of annexation, and (2) the object 
of annexation; but ın applying these tests ıt does not appear that the factual basis. 
has been kept ın view The trial Court assumed that the engine and pump-set 
were fixed permanently to the earth from 1952 The first appellate Court, with. 
reference to the notice preceding the attachment and sale ın recovery proceedings 
and the conduct of the first respondent himself, was inclined to think that the 
engine and pump-set, when sold, were movable property Appzrently, at that 
tıme, the engine had been detached from its base ın a room on the land of the first 
respondent 

The question whether when a chattelıs attached to the earth or a buılding, it 
is immovable property, 1s a mixed question of law and fect, and has to be decided in 
the light of particular facts ın each cse. Obvious cases may not call for tests. 
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Where doubt arises, certzın tests have been formulated in particular contexts, which, 
if literally applied, may not yield always a proper and correct result While general 
tests pointed out by judiciel decisions, ın the light of specific facts, may be borne in 
mind, eventually the decision on the question should depend upon how the Court, 
looking at the facts as a whole, feels on the matter 


‘Immovable property’ ıs defined at least ın three Indian enactments, 
the General Clauses Act, the Registrztion Act and the Transfer of Property Act. 
The first two are not of much assistance, for they merely say that ‘immovable pro- 
perty ’ includes things attached to the earth, or permanently fastened to anything 
attached to earth They give no guidance as to what 1s meant by ‘ attached - or 
‘permanently fastened ’ The third enactment, by section 3, describes what is meant 
by ‘ atteched to the earth,’ to wit, (a) rooted in the earth, 2s in the case of trees and. 
subs, (b) imbedded ın the earth, as in the case of walls or buildings, or (c) attached 
to what 1s so imbedded for the permanent beneficial enjoyment of that to which it 
is attached Broadly speaking, the degree, manner, extent and strength of attach- 
ment of the chattel to the earth or building, are the main features to be regarded. 
All the three 2spects, ın the description, show that the attachment should be uch as 
to partake of the character of the attachment of the trees or shrubs rooted to the 
earth, or the walls or buildings imbedded in that sense, the further test is whether, 
such en attachment ıs for the permanent beneficial enjoyment of the immovable 
property to which ıt ıs attached Even here, although there may be an attachment 
to the earth, as contemplated by the first two aspects ın the description of ‘attached’, 
stıll ıf the attachment ıs 2 necessary requisite 2nd that 1s the manner by which the 
movable property 1s or can be enjoyed or worked, it may be open to question whether 
because of its fixture, though permanently, ın the qualified sense, ıt can 7ps0 facto or 
apso jure be regarded as immovable property Board of Revenue v Venkataswamz}, ıllus- 
trates this. In that case, which was under the Stamp Act, a lease of properties relat- 
ing to a touring cimema (tent and machines), though collapsible and capable of 
being removed, but permanently festened to the earth when ın use, was held to be not 
chargeable to stamp duty under section 30 (a) (1) of Schedule 1-A of that Act, as in the 
nature of things such properties could not be immovable property The learned 
Chief Justice, who spoke for the Court, further observed that the poles of the tent and 
machinery were imbedded ın the earth only temporarily and not permanently It 
may be seen that a touring cinema, which 1s located ın a place, 1s not shifted from 
place to place but continues to function for fairly 2 long period Permanence 
of the fixture, ın the context, ıs, therefore, of a relative character For a 
chattel to become part of immovable property and tobe regarded-as such property, 
we should think, ıt must become attached to the immovable property as permanently 
as a building or a tree ıs attached to theearth If, ın the nature of things, the pro- 
perty is a movable property and for its beneficial use or enjoyment, it is necessary to 
imbed ıt or fix ıt on earth, though permanently, that ıs when ıt 1s ın use, it should not 
be regerded as immovable property for that reason That, as we understand, 1s the 
rato of Board of Revenue v Venkataswami+, Subramaniam Firm v Chidambaram? 
resembles the principle of Board of Revenue v Venkataswamı* Certain tenants installed. 
an oll engine as part of a cinema ın a certain leasehold land, with the object of utilis- 
ing the machinery for their profit Wadsworth, J , held that a security bond pledging 
the o1l engine could not be deemed to be a transaction relating to immovable property. 
The learned Judge approached the question ın the following manner: 


“Ifa thing 1s imbedded ın the earth or attached to what is so imbedded for the 
permanent beneficial enjoyment of that to which ıt ıs attached, then it is part of the 
immovable property If the attachment ıs merely for the beneficial enjoyment of 
the chattel itself, then ıt remains a chattel, even though fixed for the time being so 
that ıt may be enjoyed ” 


We find ourselves in agreement with the second part of these observations, which is 
appositeto theinstantcase In the case before us, the attachment of the oilengine to the 
re 


1. (1955)2 MLJ 215 (F.B.). 2. AIR 1940 Mad. 527. 
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earth, though it ıs undoubtedly a fixture, 1s for the beneficial enjoyment of the engine 
itself and ın order to use the engine, ıt has to be attached to the earth and the attach- 
ment lasts only so long as the engineis used When ıt is not used, ıt can be detached 
and shifted to some other place The attachment, ın such a case, does not make the 
engine part of the land and as immovable property Mohammed Ibrahimvy N C F. 
Trading Co ,! was decided by a Division Bench of this Court under the provisions of the 
Registration Act That was a case ofymachınery of a mill fixed to a cement platform 
and attached to iron pillars fixed in the ground It was held that the movable pro- 
perty so attached should be regarded as immovable property It seems to us that 
this case turned on the special facts and the nature of the fixture, including the 
intention derived from the physical features of the fixture, that the mill was to be a 
permanent attachment to the earth A Petter o1l engine, 2s in this case, stands on a 
different footing and from the very nature of this type of machinery We do not 
think that any useful purpose would be served by a reference to English cases, because 
they have proceeded on the basis of fixtures to realties, under the Englısh law Duffe- 
rent considerations have been applied by English Courts ın deciding whether given 
things amounted to fixtures, ın the sense ın which the term 1s understood ın the law 
relating to real property Nevertheless, reference may be made to two of these 
English cases In Leigh v Taylor?, the House of Lords held that valuable tapestries affix- 
ed by a tenant for life to the walls ofa house for the purpose of ornament and the better 
enjoyment of them, were not fixtures and therefore did not pass with the free hold to 
the remainderman The House of Lords thought that the tapestries formed part of 
the personal estate of the tenant for lıfe The speech of Lord Halsbury shows that 
questions like this cannot always be answered, ın the nature of things, with arithme- 
tical accuracy, but certain discernible tests, as aids in deciding the question, are well- 
established, as, for instance, 1f something is made part of the house, ıt must necessarily 
go to the heir, because the house goes to the heir and ıt ıs part of the house So, 
where something is attached ın some form to the walls of a house, nevertheless, hav- 
ing regard to the nature of the thing ıtself, and the purpose of its being placed there, 1t 
1s not intended to form part of the realty, but 1s only a mode of enjoyment of the 
thing while the person 1s temporarily thera, and 1s there for the purpose of his or her 
enjoyment. Though these observations were ın the context of fixtures, and we are 
conscious that English law relating to fixtures cannot be bodily applied to conditions 
in this country, the observations of Lord Halsbury certainly are of weight and pomt 
to the correct approach to question of this kind The House of Lords, again had to 
consider in Reynolds v Ashby & Son3, whether machinery attached to free-hold was a 
fixture There the machines affixed to concrete beds ın the floor of the factory by 
bolts and nuts, could have been removed without injury to the building or the beds, 
In this case too Lord Halsbury was one of the Law Lords who decided ıt, but with 
this difference, here the House considered that as the machines were part ofa factory, 
which was the subject-matter of a lease, the atachment of the machines to the earth 
ın that manner should be regaided as a fixture. 


The Petter engine, which has been the subject-matter of sale in the instant case, 
may be assumed to have been mounted on cement base and fastened to ıt by bolts and 
nuts Actually, there ıs no evidence ın this case to that effect. It 1s surprising that 
when the main question which the Courts below had to decide was whether the chattel 
should be regarded as immovable property, no effort was made to put on record the 
nature of the attechment or fixture But proceeding on the assumption we made just 
now, we are of opinion that by the very nature of things, 1t 1s not possible, to our 
minds, to regard the Petter engine as immovable property merely because for the 
beneficial enjoyment of ıt during 1ts use, ıt 1s fixed to the earth ın that manner The 
engine cannot be used except by fixing ıt to the earth Therefore, ıt cannot be said 
that the intention, as disclosed by the fixture, 1s to make ıt a permanent part of the 
earth and so ıt 1s ımmovable property The nature of the engine and the purpose of 
its fixtures, both show that ıt cannot be regarded as immovable property No doubt, 

a m a 


1 ILR (1945) Mad 304 (1944) 2 2 LR (1920) AC 157 
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the evidence in this case is that the Petter engine stood affixed to the earth from 1952. 
But this 1s because during that period the engine was used for that purpose the fixture 
was necessary On that account, the fixture cannot be viewed as a permanent one, 


On the view we have taken, namely, that the engine and the pump-set remained 
to be movable property, there was nothing wrong in the procedure applied to the 
attachment and sale, thereof This being the only point before us, the appeal 1s 
allowed the result of which 1s that the suit will stand dismissed. Each party will 
bear its own costs throughout 


.V.M.EK. 





Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT '—İMR M. ANANTANARAYANAN, Chief Justice AND MR. Justicz 
M. NATESAN. 


The Trustees of the Port of Madras, represented 
by the Chairman, Madras Port Trust .. Appellani* 
v 


The Home Insurance Co Ltd , Madras Respondent 


Madras Port Trust Act (II of 1905), sections 39 and 40 and Contract Act (IX of 1872), 
Sections 151, 152 and 161— Board taking charge of goods— Responsibility for loss etc., 


is that of bailee—Loss or damage established —Burden of proof on bailee to disprove 
negligence 


Madras Port Trust Act (II of 1905), sections 110 and 111 and Limitation Act (IX of 1908), 
section 120—Intendment, scope, interpretation and applicability of— Person? in section 
110, whether includes the Board—Protection under, when can be availed of by Board— 
“ Anything done or purporting to have been done in pursuance of this Act,” meaning of— 
Suit by insurer subrogee against Board—Limitation—Starting point 


Transfer of Property Act (IV of 1882), sections 130-A and 1 35-A and Marine Insurance Act 


(AT of 1963), section 79—Doctrine of subrogation—Principles of—Scope and limitation 
of. 


Evidence Act (I of 1872)—Burden of proof—See Madras Port Trust Act (ZI of 1905), 
sections 39 and 40. 


Words and Phrases— Person,’ ‘ anything done or purporting to have been done in pursuance of 
this Act’—Meaning of—See Madras Port Trust Act (II of 1905), section 110 


Per Anantanarayanan, G 3 —Though the contents of the claim or action by 
the subrogee 1s identical with, and cannot be different from the rights of the 
assured, to whom the ınsurer 1s subrogated, nevertheless the insurer can claim to 
be subrogated only proportionately to the extent to which he has compensated 
the assured for loss or damage to the goods 


The true intendment of section 110 1s a protection afforded to the statutory 
authority like the Port Trust, even at the risk of some inconvenience or difficulty 
to a party situated like the insurer subrogee Since all the parties are presumed 
to know the law, the ıntention is that insurers, who are parties to a policy of 
Marine msurance, which 1s a contract of indemnity, should be careful to see that, 
if they desire to sue the Board, as standing ın the shoes of the assured, they are 
able to demonstrate a total mght to do so, including payment, ın whole or in part, 
to the assured, within a period of six months from the date of injury or loss, and 
to file a sut withm that period In this interpretation the words “from the 
accrual of the cause of such suit or other proceeding” occurring ın section 110 
mustebe related to the earlier words defining the suit referred to, as claim against 


*O.S.A, Nos. 28 and 37 of 1961. 
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the Board or person “ for anything done o1 purporting to have been done ın pur- 
suance of this Act ” ‘The cause of such suit 1s, necessarily, the occasicn of Icss or 
damage, whether it 1s the party originally damnified who 1s suing or an insurer 
who has compensated him and who sues as subrcgee It equally follows that this 
provision 1s designed to secure for the Port Trust a protecticn frc m any such claim 
under any other provision concerning limitation, such as Article 120 of the Lımı- 
tatıon Act 


Per Natesan, 7 —There can be no disputethat the Board took charge of the goods 
under section 39 of the Madras Port Trust Act and the responsibility of the Bcerd 
isthat of a bailee under sections 151, 152 and 161 of the Indian Contract Act The 
Board as a baılee is bound to take as much care of the goods bailed to it, as a man 
of ordinary prudence under similar cırcumstances takes care of his own gocds. 
Itıs a settled principle of law that ın a case governed by the provisions of sections 
151 and 152 of the Contract Act the loss or damage of the goods entrusted to a 
bailee is prima facie evidence of his negligence The burden of proof ıs therefore 
on the bailee to disprove negligence when damage or loss 1s established 


(Held on facts that the Board did not take care of the goods in the manner 
expected of a bailee ) 


The word ‘ person ’ ın section 11018 of sufficient amplitude to include the statu- 
tory body, the Board created under the Madras Port Trust Act Sections 110 and 
111 go together A breach of statutory duty as well as an omission to perform a 
statutory duty would both fall under the protection given by the provisions: of 
section 110 The services which the Board has to perform and could perform 
statutorily under the statutory powers and duties cannot be dissociated frem its 
omissions and failures ın relation to the goods Any action which ıs called for 
will properly be covered by the words ‘‘ anything done or purporting to be done 
ın pursuance of this Act ” Nor can protection under section 110 be taken away 
on the ground that the Board 1s free to undertake or not the services and the per- 
formance of the services on the requirement of the owner cannot be construed to 
be anything done or purported to be done ın pursuance ofthe Act The language 
ofsection 11015 of sufficient amplitude to cover even the class of functions for which 
no duty 1s cast by section 39 (1) but only power is given to undertake them Its 
language is wider ın 1ts scope and quite plain and emphatic The protection of 
the section would be available ın respect of anything done or ‘ purported to have 
been done’ in pursuance of the Act, and, therefore, once the Board assumes 
functions under the Act whether optional or obligatory, 1t can ¢all in aid the pro- 
tection afforded by section 110. The action bemg ım respect of a matter covered 
by‘section 110, the protection of that section 1s not taken away by reason of the 
fact that the suit 1s not by the owner or consignee of the goods but by the insurer. 
The liability of the Board for damages 1s 1ts neglect of duties as a bailee and the 
imsurer’s claim ın substance 1s to enforce thatlıabılıty The substantial cause for 


the suit 1s the same whoever figures as the plaıntıff—whether it be the consignee 
or the insurer. 


Section 110 provides for two things as a pre-condition to suits contemplated 
thereunder: (1) one month’s previous notice ın writing of the intended suit and of 
the cause thereof, and (2) the suit shall not be commenced after sıx months from 
the accrual of the cause of such suit, ie , the suit for anything done or purported 
to have been done ın pursuance of the Act. Itıs the cause of that suit that has 
to be set out ın the notice and ıt 1s from accrual of that cause the pericd of six 
months starts runnmg There ıs no ambiguity ın the section The language 1s 
clear and ıt 1s modelled on the lines of similar provisions protecting public autho- 
rities from delayed actions A shorter period of limitation ın respect of actions 
against them 1s provided. 


The claims agaist the Board in actions fallıng under section 110 of the Madras. 
Port Trust Act, whoever, figures as the plaintiff—whether it be the assured or 
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the insurer—must be within sıx monthsfrom the accrual of the cause for the claim 
by the assured against the Board There can be no fresh start under section 110, 
on the msurer getting subrogated to the rights of the assured 


A doctrine ofsubrogation comes ın where one person has a claim against another 
and a third person ıs ın certain circumstances allc wed to have the benefit of the 
claim and the remedy for enforcing ıt, although ıt has not been assigned to him 

Contracts of msurance are considered really as contracts of indemnity and the 

principle of subrogation 1s applied to ıt bemg an equitable arrangement incidental 
to all contracts of indemnity and to payments on account ofthe mdemnity Sub- 
rogation 1s an equity rule and the equity of subrogation arises as the assured has 
concurrent remedies for-relief from the loss against the person responsible for the 
loss and also agaist the insurer on the contract of insurance, each independent of 
the other And equity will not permit the injured to be doubly compensated by 
the insurer and the person liable for the loss On paymen#to the assured by 
the msurer in terms of his policy the doctrme of subrogation steps in and vests 
in the insurer the rights the assured has against the person who caused the loss. 
He succeeds to all the ways and means by which the assured may have reimbursed 
himself for the loss from the person responsible for the loss 

The insurer’s rights are not higher than that of the assured and he has no inde- 
pendent cause of action against the wrong-doer In fact the claims under the 
assured standing ın his shoes and asserting his rights Only, on payment, pro 
tanto, without more, he gets substituted for the assured ın relation to tne pu... 
who 1s responsible for the loss and is answerable for the loss And this substıtu- 
tion occurs without reference or leave of ether that person or the assured Before 
the ınsurer can recover under the'doctrine ofsubrogation, he will have to establish 
the cause of action and hability of the wrong-doer for damages He must establish 
that ıt ıs the negligent act of the party proceeded against that was the proximate 
cause of the damage to the property of the assured 


Appeals under clause 15 of the Letters Patent against the judgment and decree, 
dated ist April, 1960 of the Honourable Mr Justice Ganapathia Pillai and passed 
in the exercise of the Ordinary Orginal Civil Jurisdiction of this Court and made ın 
G.S. Nos 5 of 1957 and 6 of 1957 respectively 


V. V. Raghavan and N. Nagarajan, for Appellant. 
V. Thyagarajan for King & Patridge, for Respondent. 


The Court delivered the following Judgments 


Anantanarayanan, C 7—I have had the advantage of reading the judgment. 
just delivered by my learned brother I entirely agree with hım, not merely on the 
conclusion that the appeals ought to be allowed, but also on the grounds upon which 
that conclusion has to be based 


It may, hence, appear somewhat superfluous that I should write a separate 
judgment, however condensed But I am ımpelled to do so, for animportant reason. 
It 1s possible to present the central argument that Mr V Thyagarajan has sought 
to put forward, ın these appeals, as the'horns of a dilemma Presented in that 
form, the argument has the merit of great plausibility, at least on the first scrutiny. 
Its for this reason that I propose to tersely examune the links, in the logical cham of 
this argument, and to demonstrate that our conclusion follows as the correct one, 
even conceding the plausibility. 


The process of reasoning 1s best expressed, I think, ın the following form Is 
there a suit known to law by an insurer, asın this case, who has, partially or wholly, 
reimbursed the assured on a contract of ndemnity, or Marine Insurance, 1n respect 
of loss or jury to the goods, and who seeks to recover from the wrong-doer, to a 
proporteonate extent, as one who 1s subrogated to the rights of the party orginally 
damnified ? Certainly, such a’suit is known to Jaw, and 1s a well-known instance of 
the application of the equity doctrine of subrogation to Marme Insurance. It was. 
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originally expressed ın sections 190-Â and 135-A of the Transfer of Property Act, 
and this concept 1s now embodied ın section 79 of the Marine Insurance Act, 1963, 
which repeals those sections of the Transfer of Property Act We must here empha- 
sıse that, though the content of the claim or action by the subrogee 1s identical with, 
and cannot be different from, the rıghts of the assured, to whom the insurer 1s subro- 
gated, nevertheless, the insurer can claim to be subrogated, only proportionately 
to the extent to which he has compensated the assured for loss or damage to the 
goods. These principles are not m controversy. 


Next, to follow the argument of Mr Thyagarajan a httle further, what would 
comprise the bundle of rights known as the cause of suit, or ‘ cause of action’ for 
the subrogee to recover from the wrong-doer damages to the proportionate extent ? 
It is here that the classical definition of Lord Esher becomes significant, that the 
cause of action is ‘ every fact which ıt would be necessary for the plamtıff to prove, 
if traversed, ın order to support his right to the judgment of the Court.’ Mr. 
Thyagarajan argues, 1s 1t not necessary for the insurer-plamtiff to prove ın an action 
ofthat kind, that he paid compensation to the assured to the extent to which he clams 
relief against the. wrong-doer, standing in the shoes of the assured, as he does, upon 
the equity principle of subrogation? The answer 1s certainly in the affirmative. 
Mr. V V. Raghavan for the Board of the Port Trust of Madras does not dispute, for 
example, that 1f a suit were brought forward by the insurer against the Board, with- 
out this vital lınk bemg averred and proved, that would be a fatal bar to the suit. 
Here Mr. Thyagarajan rightly contends that the depth of the implications of this 
issue was not measured ın Madras Port Trust v. A M Safiulla & Co.1, when Jagadisan, 
J., observed ın that judgment: 


“ The fact that the subrogee gets a complete cause of action only after payment 
to his assignor cannot give an extended period of limitation to the subrogee by 
computing the period of six months from the date of subrogation The recogni- 
tion of a fresh startıng pomt of limitation ın favour of the subrogee from the date 
of subrogation may lead to the anomaly of reviving barred claims ” 


The learned Judge was careful to qualify these opmions, by observing that he was 
not finally deciding the matter; ıt was left open and the observations have to be 
construed as obiter. 


The real point of Mr Thyagarajan is this; and that inevitably confronts the 
opposer with the seeming horns ofa dilemma A surt of this character 1s known to 
law, and, deed, ıt has been explicitly recognised But such a suit does not lie, 
until the cause of action for the insurer to sue the third party wrong-doer 1s perfected 
or made complete, by payment to the assured by the insurer That may take place 
on the last date of the period of six months, from the date when the loss or damage 
accrued. Ifthatis the date of lumitation reckoned from “the accrual of the cause 
of such suit or other proceeding,” occurring ın section 110 of the Madras Port 
Trust Act (II of 1905), then 1t would logically follow that such a suit could not be 
instituted at all by the insurer; he would be wholly deprived of his equitable remedy 
as a subrogee. Hence, this construction of section 11018 1tself anomalous, and ought 
not to be adopted The other horn of the dilemma 1s that if, on the contrary, we 
hold that the ınsurer also ıs bound to bring thie suit within six months from the date 
of occasion of loss or damage, 1t would be far more reasonable to suppose that 
section 110 applied only to suits by the person origmaily damnıfied, and did not at 
all include suits by the insurer-subrogee within its scope Article 120 of the Indian 
Limitation Act, 1908, the residual article, would apply, and these suits would be 
perfectly within time. 


But, on deeper scrutıny, I think that ıt could be shown that this dilemma does 
not really exist, and that the view that we have adopted, which 1s briefly stated, ın 
the obiter observations of Jagadisan, J., ın Madras Port Trust v. A. M. Safiulla & Co.i, 





1. (1962) 2 M.LJ. 29 at 32. 
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is the correct one. The real answer must be firstly, that such a suit is certainly 
known to law, but, secondly, that such a suit must nevertheless be filed within the 
special period of limitation prescribed for all such suits under section 110 of the 
Madras Port Trust Act One ground of justification for this view, has been referred 
to by my learned brother. The content of the rights of the subrogee cannot differ 
substantially from the rights of the assured, who was originally damnified by the 
negligence of the Port Trust authorities. The simple reason ıs that the insurer 
steps into the shoes of the assured, by virtue of the doctrine of subrcgation as applied 
to Marine Insurance. He may be subrogated proportinately or wholly, but his 
right 1s derivative, and identical with the right of the assured, to recover against the 
Port for loss or damage If the Port Trust ıs not liable to the assured, upon an 
application of any principle or, on the facts, tpso facto ıt ıs not liable to the insurer- 
subrogee. It is for this reason that, 1f the Port Trust can rely upon section 110 for a 
plea of hmitation, with regard to any action by the assured, who originally sustamed 
the loss, brought more than six months from the date of the damage or injury, it 
can equally plead that an action by the subrogee not brought within the same 
period of limitation, would be barred. Itcannot be that the Port Trust 1s entitled 
to have the suit by the party that originally sustaıned the loss, 1f brought, dısmıs- 
sed upon a ground of law (here, lımıtatıon), but that the same argument is not 
available as agamst the insurer-subrogee. 


But it might be conceivably argued, and Mr. Thyagaraja does press this, 
that on the ground of the very process of reasoning exhibited above, we should hold 
that section 110 does not apply to the suit by the insurer-subrogee ; ıt is the residual 
Article 120 of the Limitation Act that would apply Here, I think, the answer 1s to 
be sought ın the ıntendment behind section 110, as a legislative provision designed 
to secure public authorities, like the Madras Port Trust, from being confronted with 
claims so belated that it would be unduly onerous for the public authority to defend 
itself against such claims. -My learned brother has attempted to show how the other 
argument, based on sections 39 (1) (a) to (d), 39 (2) and 41-A of the Madras Port 
Trust Act, cannot be considered as valid, when 1t is sought to be pressed to justify 
the conclusiön that section 110 will not apply to facts of this kind, because the 
duties were voluntarily assumed by the Board, or because the language of section 110 
would not include omissions in respect of acts, as contrasted with positive perfor- 
mance. I find myselfın entire agreement with his conclusions on that aspect. 


But, this apart, the true intendment ofsection-1 101s a protection afforded to the 
statutory authority, like the Port Trust, even at the risk of some inconvenience or 
difficulty to a party situated like the insurer-subrogee This can be illustrated 
acutely by pointing out the consequence of an opposite view. An accident causing 
loss or damage may occur, and the settlement of claims as between the assured and 
the insurer may be protracted ; if the insurer-subrogee ıs to have the period of 
lımıtatıon reckoned only from the date of payment, conceived as an essential part of 
his "cause of action’, it may be ımpossıble for the Board to defend itself, owing to 
the obliteration of evidence or knowledge of the facts The provision is a statutory 
safeguard, designed in the interests of public bodies like the Port Trust, performing 
these difficult duties, and undertaking heavy responsibilities as bailees and ware- 
house-providers. Since all the parties are presumed to know the law, the mtention 
is that insurers, who are parties to a policy of Marine Insurance, which 1s a contract 
ofindemnity, should be careful to see that, 1f they desire to sue the Board, as standing 
in the shoes of the assured, they are able to demonstrate a total right to do so, includ- 
ing payment, in whole or in part, to the assured, within a period of sıx months from 
the date of injury or loss, and to file a suit within that period. In this interpretation, 
the words “from the accrual of the cause of such suit or other proceeding ” occurr- 
ing ın section 110, must be related to the earlier words defining the suit referred to, 
as a claim agaunst the Board or person “ for anything done, or purporting to have 
been done, in pursuance of this Act” The cause of such suit 1s, necessarily, the 
occasion of loss or damage, whether ıt is the party originally dammfied who 1s suing, 
or an insurer who has compensated him and who sues as subrogee. It equally 
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follows that this provision is designed to secure forthe Port Trust a protection from 
any such claim under any other provision concerning limitation such as Article 120 
of the Limitation Act 


For these reasons, I agree in the judgment and conclusions of my learned 
Brother. 


Natesan, F —These appeals from the decision of Ganapathia Pillai, J , ın the 
Orıgmal Civil Jurisdiction of this Court which raise common questions of fact and 
law, are between the same parties and were heard along with another surt, CS. 
No 4 of 1957, also between the very same parties That suit was dismissed as 
barred by limitation and the suits now under appeal having been decreed, the defen- 
dants, the Trustees of the Port Trust of Madras (hereafter referred to as the Board) 
have preferred these appeals The Home Insurance Company Ltd, a company 
ıncorporated in the United States of America, was the plaintiff in the three suits and 


. the respondent ın the appeals before us. We may first set out certam material 
acts. 


Messrs Fimberg and Trading Company, Dallas, Texas, ın the Umted States 
of America consigned to Messrs. Baijnath Ganghadar and Ccmpany Ltd, 
Bombay, (hereinafter referred to as the assured) 750 bundles of high density 
American cotton ın three consignments, by the steamer “s. s. Queen Gıty”, which 
arrived ın Bombay on gist January, 1952. In due course the goods were transhipped 
to “s s. Jalapankshı”for carriage to Madrasand the goodsarrived at the Madras Port 
on 27th April, 1952 The three consignments of cotton had been insured with the 
respondent (hereinafter referred to as the msurer) under three policies of insurance, 
one a consignment of 500 bales, another a consignment of 200 bales, and the third 
consignment being 50 bales. The landing of the cotton at the Madras Port com- 
menced on 2gth April, 1952, and ıt was completed on 4th May, 1952 Applications 
for the clearance and survey of the goods on behalf of the assured were filed ın the 
office of the Board on 12th May, 1952 On the 18th of May, 1952, and on the follow- 
ing three days there was heavy rain in Madras as a result of which the goods got 
drenched and were considerably damaged. Thereupon the assured made claims” 
on the insurer in a sum of Rs 41,537-4-0 m respect of the consignment of 500 bales, 
subject-matter of GS No 4 of 1957, Rs 13,215-14-0 in respect of the 250 bales m 
GS No 50f1957 (the subject ofappealin OS A No 280f1961) and Rs 3,339-1-0 
in respect of the 50 balesin C S No. 6 of 1957 (the subject of appealinOS A No. 
37 of 1961) The msurer, after satisfymg himself that the claims were vald, paid 
the assured their claims and filed the aforesaid three suits against the Board on the 
basis that the msurer had become subrogated to the rights of the assured 


It was contended for the insurer, that the Board, after duly receiving the goods 
into ıts custody on landing, was ın the position of bailee of the goods and had been 
grossly negligent in not properly storing the bales and protecting them from the 
weather as any prudent owner of the goods would have done 1n the circumstances. 
‘The msurer had paid the assured ın respect of the claim relating to C.S No 4 of 
1957 on the 18th of September, 1952, the claim in respect of G S No 5 of 1957, on 
7th November, 1952, andtheclaim in C.S No 6 of 1957, on gıst October, 1952 The 
suit C S. No 6 of 1957 was filed on 29th April, 1953 and CS Nos 4 and 5 of 1957 
were filed on 4th July, 1953, the Court bemg closed between 4th May, 1953 and 
3rd July, 1953 The defence by the Board to the action was two-fold (1) On the 
Merits ıt was contended that there was no negligence on the part of the Board in 
taking care of the goods: that the general practice was to stack compressed American 
cotton in the open, that that practice was followed in the present case, that it was 
only during the rainy season that the bales used to be covered by tarpaulin, and 
that the rain on 18th May, 1952, was unusual and non-seasonal Certain difficulties 
ın the matter of storage of the goods were pleaded Consignees were charged with 
delay in clearing their consignments when there was too much congestion in the 
Port due to heavy arrivals of bales of American cotton. (2) It was contended that 


ın TRUSTEES, MAD. PORT TRUST v HOME INS. CO, LTD. (Natesan, J.). 503 


the claims were barred by limitation This defence was rested on section 110 of the 
Madras Port Trust Act, 1906 (hereafter referred to as the Act) which provides a 
special period of six months for action agaınst any person for anything done or 
purported to have been done ın pursuance of the Act from the accıual of the cause 
of the suit 


On the question of negligence, the Jeained Judge, after a close analysis of the 
evidence and having regard to the law governing the matter, held that the Board did 
not take care of the goods ın the manner expected of a bailee, and that ıt continued 
to be negligent even after the 18th of May when rain had fallen. He has taken the 
view that the Board cannot be held to have discharged the burden of proof that was 
laid on ıt to show that ıt had taken all the care incumbent upon a bailee. On the 
question of limitation ıt was contended for the insurer that if section 110 of the Act 
were to apply, anything done or purported to have been done must be under a statu- 
tory duty, and that in the present case it was only a voluntary assumption of an obli- 
gation which no doubt the Act permitted. It was pointed out that ıt was only a 
case of breach of contract by a public authority which had authority to enter into a 
contract but not under a duty to do so. It was said that under the provisions of the 
Act no statutory duty was cast upon the Board ın respect of the goods ımpoıted 
into the Port either for accepting the goods as a bailee or storing them as warehouse- 
man The further plea was that section 110 of the Act spoke only of an action 
against any ‘ person’ and the Board was not a ‘ person ° as contemplated ın the Act. 
There was a further ground urged against accepting the applicability of section 110 
to the present case. It was submitted that section 110 contemplated only action ın 
respect of things done or purported to be done and not ın respect of omissions It 
was said that the negligence of duty by a bailee could not be construed to be any- 
thing done or purported to have been done in pursuance of the Act. On these 
contentions ıt was urged for the msurer that the Board could not avail itself of the 
protection of section 110 of the Act It was further argued that as the insurer’s 
claim was as subrogee the cause of action for the suits arose only on payment and the 
suits within six months of the payment would be within time even if they were beyond 
six months after the damage or negligent act of the Board There was also a sub- 
mussion that only Article 120 of the Indian Limitation Act, 1908 applied and not 
the special period of lumitation provided under section 110 of the Act The learned 
Judge, on an examination of the relevant provisions of the Act and the authorities 
placed before him, rejected the insurer’s contention that section 110 of the Act 
would not apply to the case He held that the period of limitation provided ın sec- 
tion 110 would apply. But the learned Judge accepted without much discussion 
the argument that the cause of action for the suits under section 110 of the Act arose 
only when the subrogee made the payments In that view, the learned Judge, while 
dismissing GS. No. 4 of 1957 as barred by limitation (there 1s no appeal preferred 
against that decision) decreed GS Nos 5 and 6 of 1957 ın favour of the insurer as 
in time. These two suits had been filed within six months of the payment by the 
pees to the assured, the payment being within six months of the occurrence of 

amage. 


Before us learned Counsel for the Board questions the tenabılıty of the view of 
the learned Judge that the cause of action for a subrogee for purposes of limitation 
is different from the one available to the assured. The reasoning of the learned Judge 
is that for completing the cause of action for the insurer, besides the damage, there 
must be payment The learned Judge observes that none can dispute that the cause 
of action for a subrogee 1s not the same as the cause of action for the person to whose 
rights he has become subrogated, because ım addition to the facts which constı- 
tute the cause of action for the latter the subrogee must allege and prove payment 
of money which the Board was bound to pay The learned Judge states that while 
the content of the rights claimed by the subrogee, meaning thereby the relief obtain- 
able, 1s determined by the content of the rıght to which he gets subrogated, on the 
question of limitation the subrogee ıs not affected by any rule of limitation which 
applied to the assured. It1s the validity of this assumption that ıs substantially put 
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in issue ın these appeals by Mr V V Raghavan, learned Counsel for the Board. 
Of course Counsel for the Board would also question the finding of the learned Judge 
on the question of negligence and learned Counsel for the insurer would maintain 
the decree with the plea which no doubt has been overruled by the learned Judge, 
that section 110 gave no protection to the Board and ıt could not be availed of by the 
Board at any rate with reference to the suit clams. We may immediately state that 
we are ın entire agreement with the learned Judge on his finding on the question of 
negligence and his view as to the applicability ın general of section 110 of the Madras 
Port Trust Act The further question arising ın the actual application of section 
110, when lımıtation starts to run against the insurer on subrogation to the rights of 
the assured 1s a question of some considerable ımportance and requires careful con- 
sideration. Learned Counsel are agreed before us that except for obiter dicta by a 
Division Bench of this Court ın Madras Port Trust v. A.M Safiulla & Co.1, the matter 
is res integra It will be convenient in the circumstances to first deal with the con- 
tention raised by Counsel on either side on the question on which we are ın agree- 
ment with the learned trial Judge 


First to take up the question of negligence of the Board ın respect of the goods, 
there can be no dispute that the Board took charge of the goods under section 39 of the 
Madras Port Trust Act and the responsibility of the Board for the loss, destruction 
or deterioration of the goods of which ıt has taken charge under section 40 of the 
Act is that of a bailee under sections 151, 152 and 161 of the Indian Contract Act. 
The Board as a bailee 1s bound to take as much care of the goods bailed to it, as a 
man of ordinary prudence under simular circumstances takes care of his own goods. 
It is a settled principle of law that ın a case governed by the provisions of sections 
ışı and 152 of the Indian Contract Act the loss or damage of the goods entrusted to 
a bailee1s prima facie evidence of his negligence. The burden of proofis therefore 
on the bailee to disprove negligence when damage or loss ıs established In the 
present case rain occurred first on the night of the 18th May, 1952 Immediately 
on the 19th of May, 1952, the agents of the consignor, Messrs Best & Co, wrote a 
letter, Exhibit P-26 to the Board gıvıng notice of the claim for damages caused to 
the cotton bales by rain. They pointed out that the bales were stored ın the open ın 
the Harbour premises uncovered by tarpaulin No doubt rain ın summer about the 
middle of May ıs not common in Madras But ın the present case the log book 
maintained by the Board for May, 1952 shows that even on 17th of May, the Port 
‘Trust received a telegram from the Madras Observatory which led the Port Trust 
to continue hoisting distant cautionary signal. The signal had been hoisted even on 
the previous day as a result of then prevailing weather conditions Showers occur-! 
red both on the morning and afternoon of the 19th May also. On the goth of 
May the Board received advice from the Madras Meterological Office to replace the 
distant cautionary signal by local cautionary signal Itis needless to refer ın detail 
to the weather conditions during the relevant period, on the 18th of May and on the 
three subsequent days found in the log book There had been showers and winds 
with squalls of high velocity. The evidence on record shows that on the 16th of 
May itself the weather conditions began to show indications of the coming summer 
storm. Even after the rain on the 18th of May and the letter by the consignor’s 
agents, Messrs Best & Co, the Board had not taken steps to prevent, further 
damage to the goods No attempt was made to requisition and cover the bales of 
cotton with tarpaulin to avoid further soaking by rain 


In this connection reference may be usefully made to the decision of the Privy 
Council in Brabant & Co. v Thomas Mulhali King?. In that case an action was 
commenced. for damages for the loss and destruction of certain cases of dynamite 
and other explosive goods which had been stored ın the Government Storehouse 
at Brisbane. They had been stored ın sheds near the water-edge and the Govern- 
ment was charged with neglect, ın that they stored the goods at too low a level, 
and further they failed to take reasonable and proper measures to save the goods or 
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part thereof on the advent of the floods Settling the principles, the Privy Council 
Observed : 


“ Their Lordships can see no reason to doubt that the relation ın which the 
Government stood to the appellant-company was simply that of bailees for hire. 
They were therefore under a legal obligation to exercise the same degree of care 
towards the preservation of the goods entrusted to them from injury, which might 
reasonably be expected from a skilled storekeeper, acquamted with the risks 
to be apprehended either from the character of the storehouse itself or of its loca- 
ty: and that obligation cluded, not only the duty of taking all reasonable 
precautions to obviate these risks, but the duty of taking all proper measures for 


< the protection of the goods when such risks were imminent or had actually occur- 
red.” 


In the light of the above principles, on the facts we have no hesitation in agreeing with 
the learned Judge that the Board did not take care of the goods in the manner 


expected of a bailee and ıt continued to be negligent even after the 18th of May 
when rain had fallen 


Next we shall consider the applicability of section 110 in general to a case of 
negligence of the Board with reference to the goods landed which the Board has taken 
mto its custody for delivery to the consignee. In our view, not much discussion of 
the law is called for on this aspect of the case, as the matter ın so far as this Court is 
concerned is concluded by the Division Bench judgment of this Court in Madras 
Port Trust v. A M. Safiulla & Co.1, already referred to. The question directly arose 
in that case even as 1t required consideration by the learned trial Judge ın this case 
with reference to G.S No 40f1957 In fact, the Division Bench refers with approval 
to this part of the judgment now under appeal Section 110 which provides for 
notice and limitation of suits or other proceedings runs thus : 


“ No suit or other proceedings shall be commenced against any person for any- 
thing done, or purporting to have been done, ın pursuance of this Act without 
giving to such person one month’s previous notice in writing of the intended suit 
or other proceeding, and, of the cause thereof, nor after six months from the 
accrual of the cause of such suit or other proceeding ” 


The application of this section was opposed on two grounds : (1) that the Board was 
not a ‘person’ for claming protection under this section, and (2) that the action 
being by the insurer as a subrogee on his rights acquired by subrogation against the 
Board and based upon the lability incurred by the Board by its neglect of duty asa 
bailee, the suit could not be considered to be for anything done or purported to have 
been done in pursuance of the Act. Mr V. Thyagarajan, learned Counsel for the 
insurer, referred to several sections in the Act where the Board has been referred to 
and dealt with distinctly as such and sections where the word ‘person’ has been used 
which could not refer to the Board at all Particular emphasis was laid on sections 
41 and 41-A which according to learned Counsel brought out clearly the distinc- 
tion which the Act has made between a person and the Board But’ under section 6, 
the Board is a body coporate with perpetual succession and a common seal and shall 
sue and be sued ın the name of the Trustees of the Port of Madras. Section 3 (22) 
of the Madras General Clauses Act, 1889, defines the word ‘ person ? so as to include 
any Company or association of individuals whether incorporated or not Section 
104 of the Madras Port Trust Act clearly contemplates the possibility of the word 
“ person ’ including the word ‘ Board ’ where the context permits There can be no 
doubt that the word ‘ person ? ın section 11018 of sufficient amplitude to include the 
statutory body, the Board created under the Madras Port Trust Act. 


On the secod aspect urged in regard to the application of section 110, to appre- 
ciate precisely how the liability arose, we have to look at the charge made against the 
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Board. 'That the insurer claims by subrogation, may give him only the locus standi 
to mamta the action. But the liability of the Board ıs not by virtue of the subro- 
gation The liability arose by vu tue ofıts having handled the goods of the assured 
and stacked them negligently pending delivery to the consignee Clearly its hand- 
ling and stackmg was in performance of functions under section 39 of the Act. 
Section 40 spcıfically provides that the responsibility of the Board for the loss, destruc- 
tion or deterioration of goods of which ıt has taken charge would be that of a bailee 
under sections 151, 152 and 161 of the Indian Contract Act While the Act does not 
make it obligatory on the part of the Board to undertake the several services con- 
templated under section 39, by section 39 ıt certainly empowers the Board to provide 
all reasonable facilities according to its powers for the services mentioned ın clauses 
(a) to (d) of section 39 (1) The Board ıs also empowered to undertake those services 

‘The Board shall, under section 39 (2) if required by the owner, perform ın respect of 
goods all or any of the services mentioned ın clauses (a), (b) and (d) of sub-section 
(1) of section 39 Of course the Board could not be compelled to perform any 
service which it has relinquished under the provisions of section 41-A  Sub-section 
(3) of section 39 provides that the Board shall, 1f required, take charge of the goods 
for the purpose of performing the services and shall give a receipt ım the prescribed 
form and to the effect prescribed by the Central Government Among the services 
enumerated, clause (b) refers to receiving, removing, shifting, transporting, storing, 
or delivering goods brought within the Board’s premises o First, the contention that 
mere negligence or omission ın the performance of a duty undertaken—may be 
under the powers conferred by the statute—will not be protected by section 110, 
does not call for any serious discussion Sections 110 and 111 go together While 
section 110 deals with notice and limitation of suits or other proceedings, section 111 

saves the lability of the Board for acts or default ofits employees ın certain circum- 
stances In our view a breach of statutory duty as well as an omission to perform 
a statutory duty would both fall under the protection given by the provisions of 
section 110 The Board under the Act 1s to take due care of the goods awaiting 
delivery to the consignee Section 40 of the Act imposes the responsibility of a baılee 
on the Board for the loss, destruction or deterioration of the goods ıt has taken charge 
of. It is a responsibility which the Board undertakes pursuant to the Act. The 
Board’s default ın delivering the goods 1s closely connected with what the Board has 
to do in the matter of receiving, removing, shifting, transporting, storing or deliver- 
ing goods brought within the Board’s premises. The services which the Board has 
to perform and could perform statutorily under the statutory powers and duties 
cannot be dissociated from ıts omissions and failures ın relation to the goods. 
Any action which ıs called for will properly be covered by the words ‘ anythmg done 
or purporting to be done ın pursuance of this Act.” Under the Madras General 
Clauses Act, 1899, words which refer to the acts done extend also to illegal omussions. 
On this question we have the weighty authority of the Judicial Committee which 
had to construe the correspondıng provision in section 142 of the Calcutta Port 
Act, 1890, which runs in these terms: 


“ No suit shall be brought against any person for anything done or purporting 
or professmg to be done m pursuance of this Act, after the expiration 
of three months from the day on which the cause of action ın such suit shall 
have arisen ” 


The Judicial Committee observed ın Calcutta Port Commissioner v Corporation of 
Calcutta? thus: 


“'The respondents argued that the Indian statute fell to be strictly construed, 
and that while it protects agaınst a clam based on breach of statutory duty, ıt 
does not protect against an omission to perform a statutoryduty Their Lordships 
are unable to accept either argument. The argument 1s unsupported by autho- 
rity, or from any other source ” . 
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Nor can protection under section 110 be taken away on the ground that the 
Board is free to undertake or not the services and the performance of the services 
on the requirement of the owner cannot be construed to be anything done or pur- 
ported to be done ın pursuance of the Act. May be ıt 1s optional for the Board to 
undertake the services and may be the owner’s request has to be there to make it 
obligatory; but ıt 1s undeniable that ıt is in pursuance of the powers given under the 
Act the servicesare undertaken Section 110 speaks of anything done‘ ın pursuance’ 
ofthe Act The language 1s of sufficient amplitude to cover even the class of func- 
tions for which no duty 1s cast by section 39 (1) but only power 1s given to under- 
take them. In Griffiths and another v. Smith and others1, the question was whether the 
English Public Authorities Protection Act, 1893, would protect the managers of a 
non-provided school who were found to be a public authority under the Act, from 
an action for damages by an invitee to an exhibition ın the school, who was injured. 


through the collapse of a floor due to want of repair. Section 1 relied upon ran as 
follows - 


“ Where after the commencement of this Act any action, prosecution, or other 
proceeding is commenced in the United Kingdom against any person for any 
act done ın pursuance or execution, or tended execution of any Act of Parlia- 
ment or of any public duty or authority or in respect of any alleged neglect or 
default ın the execution of any such Act, duty, or authority, the following provision 
shall have effect (a) the action, prosecution, or proceeding shall not le or be 
instituted unless ıt 1s commenced within 6 months next after the act, neglect, or 


default complained of, or, ın case ofa continuance of injury or damage, within 
six month next after the ceasing thereof. 4 


eee os 


Posing for consideration the question whether the neglect or default proved against 
the managers could be considered to be ın the execution of their statutory duty or 


authority, Viscount Simon, L C said that the question must be answered in the 
affirmative. The Lord Chancellor said. 


“ The real question 1s whether the managers, in authorising the issue of invita-. 
tions to the display on the school premises after school hours, should be regarded 
as exercising their function of managing the school. ....... ..It would be 
within the discretion of the managers to decide whether they would approve such 
a display or whether they would not. The pointis, however, that they did approve 
it, and that they did so ın the course of carrying on this public elementary school 


and of exercising the powers of management conferred upon them by the Educa- 
tion Act ” 


“Viscount Maugham in his speech said. 


“ It 1s sufficient to establish that the act was in substance done ın the course of 
exercising for the benefit of the public an authority or a power conferred on 
the public authority not beng a mere incidental power, such as power to carry 
on a trade The words in the section are ‘ public duty or authority’, and the 
latter word must be taken to have its ordmary meaning of legal pcwer or right 
and does not imply a positive obligation ” 


With great appositness we may refer also to the decision of the Judicial Committee 
in Firestone Tyre and Rubber Co. v Singapore Harbour Board?, where ın an action for 
damages for short delivery of goods landed in Singapore Harbour by the Singapore 
Harbour Board which under the Singapore Ports Ordinance was authorised to carry 
on the business of wharfingers and warehousemen and was carrying on for the benefit 
of the public within the statutory powers, the applicability of the Public Autho- 
rities Protection Ordinance which 1s simular to the language to the English Public 
Authorities Protection Act was considered True the relevant sections ın the Englısh 
—— ———————— IIM I I aaam 
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Public Authorities Protecticn Act, 1895 and the Singapore Ports Ordinance specifi-~ 
cally contemplate protection even in respect of neglect or default ın the execution 
of any Act or public duty or authority. But the relevance of these citations 1s with | 
reference to their interpretaticn of the words “any act done m pursuance or execu- 
tion, or intended execution,’ to show that the duty undertaken by the Board or its 
act which has given rise to the cause of action need not necessarily bean obligatory 
one. In Firestone Tyre and Rubber Co. v. Singapore Harbour Board}, the Judicial Com- 
mittee observed. 


“The board, having constructed or become possessed of warehouses, which 
must be regarded as a normal and necessary adjunct to a port such as Singapore, 
could elect whether to let them out to others for periods less than three years 
(or with consent of the Governor for longer periods) or themselves to operate them 
as wharfingers and warehousemen and levy rates for the wharfage or storage of 
goods therein. Having chosen the latter alternative they did not thereby cease 
to function as a harbour board and undertake some purely subsidiary activity 
of anon-publicnature They were supplying facilities essential to the shipping. 
community ın one ofthe ways authorised by the Ordınance by which they were 
created a harbour board charged with the management and control of the port, 
and were thus fulfillmg one of the main purposes for which they had been given 
statutory powers.” ; 


The Judicial Committee further said 


“ Furthermore, as previously stated, the existence or non-existence of a contract 
is not a decisive test, and on the facts of the present case their Lordships are clearly 
of opmion that the question of contract ıs immaterial to their decision since, on 
any view, the board were exercising their permissive powers to perform a normal 
function of a harbour board and ın so doing were providing a service essential to 
the shipping and commercial community of Sıngapore and accordingly entitled. 
to the protection of the Public Authorities Protection Ordinance.” 


The language of section 110 of the Madras Port Trust Act which we have to interpret 
is wider ın its scope and quite plain and emphatic The protection of the section 
would be available in respect of anything done or ‘ purported to have been done’ in 
pursuance of the Act ‘The Singapore Ordinance even as the English Act did not. 
contain the words ‘ purported to have been done ın pursuance of the Act.’ It 
protected only acts done in pursuance of or execution or intended execution of any 
Act. Srıll the Privy Council said that the harbour board has the protection of the 
Ordinance as they were supplying facilities to the shipping community ın one of the 
ways authorised by the Ordinance, which created the Board, and were fulfilling one 
of the main purposes to which they had been given statutory powers. In Calcutta 
Port Commissioner v. Corporation of Cacutta?, referrmg to the words ‘ purportmg or 
professing to act ın pursuance of the statute’ in section 142 of the Calcutta Port 
Act, the Judicial Committee observed: 


A 


“ Their Lordships regard these words as of pivotalimportance Their presence 
ın the statute appears to postualte that work which ıs not done'in pursuance of 
the statute may nevertheless be accorded its protection, if the work professes or 
purports to be done ın pursuance of the statute ” 


No doubt section 110 does not contain the word ‘ professing’ But that, im our view 
cannot make any difference to the applicability of the observations of the Judicial 
Committee Once the Board assumes functions under the Act whether optional or 
obligatory, ıt can callin aid the protection afforded by section 110 Apart from the 
decision of the Division Bench of our own Court in Madras Port Trust v A M. 
Safiulla & Co ,3 we have on this question the decision of a Division Bench of Calcutta. 
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High Court in Commissioner for the Port of Calcutta v Kaitan Sons © Co.. In Madras 
Port Trust v A. M Safiulla & Co ?, also the charge against the Board was improperly 
stacking goods without taking sufficient precautions to keep them safe from being 
drenched in rain, and this Court observed. 


“ The fulfilment ofa statutory duty by the Board ıs not merely the literal obedi- 
ence to the letter of the Act but 1s also the carrying on of things and matters 
which are incidental to and necessary for the proper and effective discharge of 
that duty .. ... ... . . We have no difficulty in holding that the defen. 
dants received and stacked the goods in the special platform in the harbour 
premises purporting to discharge their statutory function in pursuance of the Act ” 


The fact that the suits now under consideration have been instituted by the insurer 
cannot make any difference to the applicability of section 110 The action being 
in respect of a matter covered by section 110, the protection of that section 1s not 
taken away by reason of the fact that the suit 1s not by the owner or consignee of 
the goods but by the msurer The lıabılıty of the Board for damages ıs its neglect 
of duties as a bailee and the insurer’s claim ın substance 1s to enforce that lability. 
The substantıal cause for the suit 1s the same whoever figures as the plaintiff—whether 
it be the consignee or the msurer. The ındısputabılıty of this position becomes 
manifest presently when we discuss the juridical basis of the insurer’s rights on his 
paying the assured 


We shall now take up the really substantial point for consideration by us, the 
question when time begins to run for an action like the present one by the insurer 
as subrogee In Madras Port Trustv. A M. Safiulla & Co 2 though obiter, it is stated : 


“'The subrogee’s right 1s just the same as that of the person whose rights are 
subrogated. The subrogee steps into the shoes of his assignor and can have no 
higher rights than his assignor The cause of action ın a case governed by section 
110 gets barred after the lapse of sıx months subsequent to its accrual. The fact 
that the subrogee gets a complete cause of action only after payment to his assıgnor 
cannot give an extended period of limitation to the subrcgee by computing the 
pericd of sıx months from the date of subrogation The recognition of a fresh 
startmg pomt of limitation ın favour of the subrogee from the date of subrogation 
may lead to the anomaly of reviving barred claims.” 


«Proceeding it 1s said: 


“ Tt ıs however unnecessary to express any opinion on the question whether 
the subrogee may sustain a claim under section 110 of the Act though such a claim 
is unenforceable by his assıgnor.” 


It has therefore become necessary to examıne the matter carefully somewhat at 
length. Mr. V. Thyagarajan, learned Counsel appearing for the insurer, stressed 
that tume would not run against a person who cannot act and the subrogee had 
no right of action till payment Learned Counsel emphasised that the cause of 
action for the suit of the subrogee was his settlement with the assured, and that but 
for satisfaction ofthe claims of the assured by payment he could not file the suits 
Reference was made to Lord Esher’s definition of a cause of action as ‘ every fact 
which ıt would be necessary for the plaintiff to prove, if traversed, ın order to support 
hus right to the judgment of the Court’ But the question for consideration ıs not 
„when the insurer acquired his night to sue. That would be relevant when limitation 
begins to run from when the right to sue accrued as ın Article 120 of the Limitation 
Act, 1908 We have to consider the language of section 110 which provides a specaial 
period of limitation, and find out therefrom when time begims to run ın favour of 
the person sought to be sued. Section 110 provides for two things as a pre-condition 
to suits; contemplated thereunder (1) one month’s previous notice in writing of 


ee 


3, ALR. 1966 Cal. 190. 2. (1962) 2 M.L J. 29,at 33 and 34. 
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the intended suit and of the cause thereof, and (2) the suit shall not be commenced 
after six months from the accrual of the cause of such sut The starting point for 
limitation 1s the accrual of the cause of the suit The expression “such suit”? 
immeciately takes us to the suit described earlier, that ıs, the suit for anything done 
or purport: d to heve been done in pursuance of the Act It1s the cause of that 
suit that has to be set out in the notice and ıt 1s from the accrual of that cause, the 
period of six months starts runnıng When we are on a special period of limitation 
and it gives its own starting point, we are bound to apply that notwithstanding any 
inconvenience that may arise from its literal application Learned Counsel contends 
that an insurer may pay an assured his claim on the last day cf the sıx months’ period’ 
sınce the neglect or damage complained of It is said that in such a case the insurer 
would be left without the equitable remedy of reimbursement from the wrong- 
doer and this cannot be the intendment of the enactment But thereis no ambiguity 
in the section The language is clear and the convenience suggested 15 not un- 
surmountable Section 1101s modelled on the lines of similar provisions protecting 
public authorities from delayed actions A shorter period of limitation ın respect 
of actions against them ıs provided In England prior to June, 1954 actions against 
public authorities were ın general subject to a lımıtatıon period of one year Now 
there 1s no difference One may see some reason behind the rule providing a 
shorter period of limitation, there may be difficulties in public authorities whose 
officers will be changing or retiring, ın preserving and securing evidence if actions 
are unduly delayed. We do not think that the protection afforded to the Trustees 
of the Port Trust having regard to the volume and variety of work they have to 
handle 1s anything unusual to liberally construe section 110. It has been judicially 
noticed that insurance companies often protected themselves in their contracts pro- 
vıdııg a period of tıme for the subsistence of the rights of the assured against them 
generally three months, from the rejection of the claim by the insurer. We cannot 
say that the Trustees have less need of the protection afforded by the statutory com- 
pulsion fur acceleration of the proceedings that may be brought against them It 
May also be iu public interest that such claims are Speedily settled Whether any 
discrimiuation ın this regard 1s justified or not, we have to interpret the section as 
it Stands and apply the law- 


It 1s a well-established principle of the law of limitation that tıme which has 
once begun to run will asa rule contmue to do so No subsequent disability or 
inability to sue stops 1t—se€ section g of the Limitation Act, 1908 The learned 
Judge at the trial, when he observed that the subrogee 1s not affected by any rule of 
limitation which applies to the other person, overlooks the position of the subrogee 
in law and the rights he acquired by subrogation The doctrine of subrogation 
comes ın where one person has a claim against another and a third person ısın certain 
circumstances allowed to have the benefit of the claim and the remedy for enforcing 
it, although ıt has not been assigned to him Section 130-A of the Transfer of 
Property Act provides when and how a policy of marine insurance may be transferred, 
and section 135-A with the subrogation with which we are concerned runs thus : 


“ (1) Where a policy of marine insurance has been assigned so as to pass the 
beneficial interest therein, the assignee of the policy 1s entitled to sue thereon on 
his own name; and the defendant ıs entitled to make any defence arising out of 
the contract which he would have been entitled to make if the action had been 
brought in the name of the person by or on behalf of whom the policy was effected. 


(2) Where the insurer pays for a total loss, either of the whole, or, in the case 
of goods, of any apportionable part, of the subject-matter insured he thereupon 
becomes entitled to take over the interest of the insured person ın whatever may 
remain of the subject-matter so paid for, and he is thereby subrogated to all the 
rights and remedies of the insured person ın and ın respect of that subject-matter 
as from the tıme of the casualty causing the loss. 
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(3) Where the insurer pays for a partial loss, he acquires no title to the subject- 
matter msured, or such part of ıt as may remain, but he ıs thereupon suborgated 
to all rights and remedies of the insured person as from the tıme of the casualty 
causing the loss ın so far as the insured person has been indemnified by such pay- 
ment for the loss 


(4) Nothing ın clause (e) of section 6 shall affect the provisions of this section °” 


By virtue of section 135-A the insurer on payment to the assured steps into the shoes 
of the assured and acquires all his rights and remedies “as from the time of the 
casualty causing the loss” The bar of transfer of a mere right to sue 1s removed 

and the remedies available to the assured get vested ın the ınsurer on his paying the 
assured Clearly the insurer gets himself substituted for the assured vis-a-vis the 
wrong-doer and the substıtutıon takes effect from the tıme of the casualty causıng the 
loss In regard to the lability of the wrong-doer, that ıs, the person liable for the 
loss, on the language of these provisions ıt 1s plain that no different cause of action 
arises ın favour of the ınsurer Neither the character nor extent nor content of the 
original liability of the wrongdoer 1s changed or affected by the subrogation; and 
the insurer’s rights and remedies date from the time of the casualty causing the loss, 
These provisions found ın the Transfer of Property Act which apply to the cases on 
hand are now found ın section 79 of the Marine Insurance Act, 1963, which repeals 
sections 130-A and 135-A of the Transfer of Property Act We may here point out 
that section 135-A of the Transfer of Property Act and section 79 of the Marine 
Insurance Act, 1963 which replaced the former are Just verbatim reproductions of 
section 79 of the British Marine Insurance Act, 1906 Subrogation with reference 
to ınsurance as such, is not defined ın the Transfer of Property Act, but we have the 
definition of subrogation ın section 92 of the Transfer of Property Act n relation to 
mortgages and its principles are well known The effect of subrogation 1s to place 
the msurer ın the shoes of the assured and enable the insurer to recover the amount 
from the person who ought to have paid. It confers on the insurer no greater rights, 
Nor does 1t provide him with further remedies than the assured himself had at the 
time he was paid off and the insurer got subordgated. Of course ıt ıs the payment 
to the assured that subrogates the insurer to the assured’s rights against the wrong- 
doer Without such payment there can be no subrogation But the payment does 
not extinguish the liability of the wrongdoer or the other person responsible for the 
loss to the assured Only the benefit of this ability, when subsisting enures to the 
benefit of the msurer The insurer has to rest uopn the cause for action which had 
accrued to the assured when he got himselfsubrogated It may not be that in every 
case of loss a third party 1s liable to the assured, the assured might have acquired by 
contract absolute indemnity against loss and the insurer might not be able to recover 
anything from thethird paryfor subrogation Theassuredmayhavereallyno cause 
of action against the alleged wrong-doer, though the insurer has to pay him Before 
the insurer can recover under the doctrine of subrogation, he will have to establish 
the cause of action and hability of the wrong-doer for damages He must establish 
that it 1s the negligent act of the party proceeded against that was the proximate 
cause of the damage to the property of the assured 


Contracts of insurance are considered really as contracts of indemnity and the 
principle of subrogation 1s applied to ıt beng an equitable arrangement incidental 
to all contracts of indemnity and to payments on account ofthe ındemnity Subro- 
gation 1s an equity rule and the equity of subrogation arises as the assured has con- 
current remedies for relief fiom the loss agamst the person responsible for the loss, 
say on contract or tort, and also against the insurer on the contract of insurance, 
eachindependentoftheother And equıty willnot permit the injured to be doubly 
compensated by the insurer and the person lable for the loss On paymentto the 
assured by the ınsurer in terms of his policy the doctrine of subrogation steps in and 
vests ın the insurer the rights the assured has against the person who has caused 
the loss. He succeeds to all the ways and means by which the assured may have 
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rermbursed himself for the loss from the person responsible for theloss. Arnould 
in his classic on Marine Insurance (British Shipping Laws Vol 10, page 1193) states 
the position thus 


Shans . itis entirely foreign to the spirit of contracts of indemnity that a 
person damnified should recover his loss more than once, ıt is, therefore, clear 
that if he has already recovered from a third party, there can be no liability under 
the contract ofındemnıty On the other hand, ıf he has not previously recovered 
from such third party, but has the mght to do so, there 1s no reason why such 
third party should be allowed to allege that his liability has been satisfied or reduced 
by a payment made by a stranger to him, under a contract with which he has 
nothing to do The third party remains liable to the person indemnified just 
as if there had been no contract of ndemnity. But the person indemnified can 
only take the sum recovered from the third party as trustee for the indemnifier, 
and similarly, if he has not himself recerved any sum to which he 1s entitled, he 1s 
bound to afford the latter all facilities for domg so In practice, the commonest 
way in which the principle of subrogation 1s applied to insurance, 1s for the ınsurer 
to pay the claim of the assured, and then to institute proceedings ın the name of 
the latter, but for his own benefit, against the party ultimately lable ” —Para 191 5 


In the Law of Insurance by Preston and Colinvaux, 2nd Edition, at page 128 we 
find the position stated thus * 


“ The right of ‘subrogation’ rests upon the ground that the insurer’s contract 
is ın the nature of a contract of indemnity and that he 1s therefore entitled, upon 
paying a sum for which others are primarily liable to the assured, to be propor~ 
tionately subrogated to the right of action of the assured against them ” 


In Macgıllıvray on Insurance Law, 5th Edition, para, 1882 the learned author points 
out that theright of subrogation isa corollary of the general principle that insurance, 
as only a contract to indemnify the assured, that the insurer’s right of subroga- 
tion arises whenever he pays a loss for which he 1s liable under his policy, and that it 


arises upon payment of a partial as well as upon payment of a total loss. The 
learned author states in para. 1886. 


“The legal right to compensation remains in the assured, and, herefore 
unless there has been an express assignment of the legal right, actions at law 
brought for the benefit of the insurer are brought in the name of the assured. 


In Courts of Equity or of Admuralty the insurer has always been allowed to sue 
in his own name.” 


In Porter’s Laws of Insurance, 8th Edition, at page 232 the position 1s stated thus : 


“ The insurer having contractea to indemnify , could not insist on others being 
sued first who were primarily liable, or on consolidation of his action with others 
by the same assured against other insurers in respect of the same loss. The mere 
payment of a loss by the insurer does not afford any defence to a person whose 
fauit has been the cause of the !ossin an action brought against the latter by the 
assured. But the insurer acquired by such payment a corresponding rig t in any 


damages recoverable by the assured against the wrong-doer or other party 
responsible for the loss.” 


At page 237, the learned author points out: 


“© An insurer suing the party through whose fault the loss occurred 
assert the right of the assured, and will be subject to any defences or equit 
would be good against him ‘The insurer stands ın no relation of contract or 
privity with such a party His title arises out of the contract of insurance, and is 
derived from the assured alone, and can only be enforced in right of the latter. 
Thus, where damage occurred through contributory negligence, that defence 
would be an answer to the action of the subrogated insurer Again, 1f two ships 
of the same owner collided by the fault of one to the destruction of the other, the 
insurer could not sue the owner, since they claim under him.” 


4 


can only 
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Having regard to the universality of the subject under consıderztion we may 
point out that simular views are expressed on the insurer’s right of subrogation ın the 
opinion of the Supreme Court of the United States of America in St. Loms, IM. & 
S. R Go. v Commercial Union Ins Co} It 1s thus seen that an insurer’s rights are 
not higher than that of the assured and that he has no independent ceuse of action 
against the wrong doer In fact he claims under the assured standing ın his shoes 
and asserting his rights Only, on payment, pro tanto, without more, he gets substi- 
tuted for the assured ın relation to the person who 1s responsible for the loss and 1s 
answerable for the loss. And this substitution occurs without reference or leave of 
either that person or the assured In Stroud’s Judicial Dictionary, 3rd Edition, 
volume 4, at page 2896, quoting Dixon on Subrogation, subrogation 1s defined thus : 


“ “ Subrogation ° ıs the substitution of another person ın the place of a creditor 
to whose rights he succeeds in relation to the debt . Subrogation differs 
fiom a transfer or assignment of a debt, and from delegation, in the circumstances 
that ıt does not, necessarily, depend upon the creditor, but may be made indepen- 
dently of hım It ıs, properly speaking, but a fictitious cession made to one who 
has a right to offer payment ; ıt 1s not a true cession nor sale of a debt, but such as 
ıs conceded by law and may have effect by operation of law and the act of the 
debtor, even without the consent of the creditor from whom the debt proceeds.’? 


Under the Limitation Act plaintiff includes any person from r othrough whom 
he derives hus title to sue. The particular definition may not apply here, but the 
insurer who derives his rights standing in the shoes of the assured, unless statute pro- 
vides to the contrary, cannot claim a different period of limitation. The special 
law with which we are concerned, section 110 of the Madras Port Trust Act, makes 
no distinction as to who happens to be the plaintıff As under the English law the 
insurer has to sue ın the name of the assured, no question of different period of hmita- 
tion could arise there In fact 2n additional ground is sought to be raised in these 
cases in appeal that the suits by the plaintiff alone aie not maintainable. Being 
taken for the first time and having regard to the nature of the objection we have not 
permitted the raising of the new point at this stage For the insurer, the decision of 
the Calcutta High Court in Alliance Assurance v. Umon of India®, is cited for the posi- 
tion that in view of section 135-A of the Transfer of Property Act, there is no bar in 
this country to the institution ofsuuts by the insurer in hıs own name As we have not 
heard any arguments on this question and as in the view we take of the other ques- 
tion, ıt 1s unnecessary to decide ıt, we are not expressing any considered views on it. 
In Simpson and Co v. Thompson Burrell®, it ıs observed by the House of Lords : 


“In England, the action must be ın the name of the shipowne1, not of the under- 
writers I think this material as showing that it ıs the personal right of action of 
the shipowner, the benefit of which 1s transferred to the underwriters In other 
systems of jurisprudence, or ıt may be ın our own as altered hereafter the assignee 
of such a right may be able to sue in this own name ” 


Sheldon in his Law of Subrogation, 2nd Edition, while defining subrogation, says 
at page 3: 


“ It is a legal fiction, by force of which an obligation extinguished by a payment 
made by the third person 1s treated as still subsisting for the benefit of this third 
person, who 1s thus substituted to the rights, remedies, and securities of another. 
The party who 1s subrogated is regarded as entitled to the same rights, and indeed 
as constuuting one and the same person with the creditor whom he succeeds.’ 


This being the true position of an insurer and the persona of the assured is con- 
‘tinued ın him for the purposes of recovery from the wrong-doer or person responsible 
for the loss, we fail to see how ıt can be claimed that afresh period of limitation starts 
eee << <<... 
1 139 US 154,35 Law Edn 155. 3. (1877) LR.3 AG 279 at 293, 
2. (1958) 62 Cal. W.N. 539, > 


65 


a 


514 ` THE MADRAS LAW JOURNAL REPORTS (1968 


for the insurer on his pzying the assured. He hzs no independent cizim of his own 
against the person responsible for the loss znd even though he hes instituted the suit in 
his own name, he must be regarded zs the zssured himself—see Sheldon quoted above. 
The Bozrd in this czse, on expiry of the period of six months, can cizim 2 complete 
defence to any action 2gainst ıt by the consignee or owner for any negligence or 
defzult ın the due delivery of goods landed end taken charge ofbyıt. On what prin- 
ciple 1s this protection tzken zwzy on the insurer tzking the pizce of the consignee 
or owner, when the substitution 1s without refe ence to the Board and when there is no 
new contract or fresh lızbılıty mecurred by the Board on the substitution? The 
Board 1s not directly liable to the insurer and can ke called upon to pzy only what ıt 
mzy have to pzy to the consignee or owner. General consicerations and the prin- 
ciple of subrogation 2bove discussed do not call for an interpretation of section 110 
to permit extending the period prescrited. This ıs not a czse of contribution 
between joint tort-fezsors or co-sureties or severz] insurers who have insured 
against loss from the same perils the seme property where the liability 1s against the 
joint tort-feasors or co-sureties or co-1nsurers inler se arises for the first time on pzy- 
ment by one of the entire or more than their proportionate share of lability. Here 
what the insurer has to enforce 1s the very lubility which the assured could have 
enforced, that ıs the primary lizbility Only the insurer has tzken his place The 
cause for action against the defendant ıs of the assured Timeunder section 110 of 
the Act started running against the assured in favour of the defendant on the occur- 
rence of the ‘casualty causing the loss’ ın the language of section 135-A of the 
Transfer of Property Act. In the light of the above Ciscussion we have no hesitation 
in the circumstances ın holcing that the claims agcınst the Board in actions falling 
under section 110 of the Mudras Port Trust Act like those now under consiceration 
whoever figures as the pl.ntıfE—wheiher it ke the assured or the msurer—must be 
within sıx months from the accrual of the czuse for the claim Ly the assured gz inst 
the Board. There czn be no fresh staıt under section 110, on the insurer getting 
subrogated to the rights of the zssured. We may by way of analogy usefully refer 
here to the view of the mzjority of the Judges ın the Full Bench czse, Valliamma 
Champaka v. Swathanu Pillai), where the question of lumitation on subrogation arising 
with reference to a receeming co-mortgzgor arose for consiceration. At page 169 
Ramachandra Iyer, G J., observes : 


“Tt ıs argued for the appellant that as the redeeming mortgagor becomes a 
mortgzgee with respect to his co-mortgagors on redeeming the mzın mortgage, 
he should be deemed to become 2 mortgagee from that time, the period of fifty 
years prescribed by Article 136 of the Travancore Limitation Regulations should 
be reckoned from the date of pzyment and recemption. I cannot accept this 
contention In a subrogation what the redeeming co-mortgzgor obtains is a 
right to stand ın the shoes of the mortgagee whom he had satisfied and, as pointed 
out in Mamundı v Somasundaram?, 14 the person claiming subrogation wants to 
enforce his rights over the mortgzge receemed, he would te governed by the rules 
of limitation which would be applicable to the mortgage redeemed.” 


It is not contended that the suits uncer appeal would be in time if limitation 
commenced from the act of negligence ef the Board complained of which resulted 
in damages. These suits, 1f they had been instituted by the assured himself, would 
have keen barred by limitation and met successfully by the Board with the plea of 
lumitation. It follows that the decrees in the two suits ın question have to be set 
aside and the suits dismissed. The appeals are therefore allowed. On the ques- 
tion of costs the Board hes been found responsible for the damages It 1s succeeding 
only on the pomt of limitation and on that, the learned trial Judge has taken a 
different view. In the circumstances the parties will bear their respective costs in 
the trial Court. The appellants will be entitled to their costs in the appeals. , ' 


S.V.J. Appeals allowed. 





1. (1964) 1 MLJ 161 (FB) at 169. 122. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present —MR Justice P RAMAKRISHNAN AND Mr, Justice R. SADASIVAM. 
Abdul Kader .. Appellant” 


Cruminal Procedure Code (V of 1898), section 288—Evwdence gwen under—If Substantive 
evidence, not requiring corroboration—Evidence, given in the committal Court not adhered 
to by the witness in the Sesswns Court—If could be used to corroborate a retracted confes- 
ston—Connetion under 302, Indian Penal Code. 


Evidence 2dmitted urider section 288, Criminzl Procedine Code, is substantive - 
evidence which does not really require corroboration. In fact, section 288, Grimi- 
nal Procedure Code, does not contzin any such qualification that the evidence 
admitted uncer it should not be used without corroboration [Tt is true, the evi- 
dence given ın the committal Court, which 1s not adhered to by the witness in the 
Sessions Court, should not be lightly admitted by virtue of section 288, Grimınal 
Procedure Code, and ıt can be acted upon as substantive evidence only ifthe Gourt 
is completely satisfied that ıt is true The evidence brought on the records of the 
case under section 288, Criminzl Procedue Code, can be made use of to corro- 
borate a retracted confession Once the evidence before the commutting Gourt 
is admitted, 1t stands exactly on the same level 2s any other evidence in the case. 


In the present case, the truth of the version in Exhibit P-2 (ie, the evidence of 
P.W 2 in the committal Court) is by itself sufficient, zlong with other pieces of' 
circumstantial evidence, to find the appellant guilty under section 302, Indian 
Penal Code. 


Appeal against the Judgment of the Sessions Judge of the Court of Sessions of 
the Tiruchirapalli Division at Tiruchirapalli, dated 24th August, 1967 in Case 
No. 43 of the Calendar for 1967. 


T. S. Arunachalam, for Appellant 
The Public Prosecutor on behalf of the State 


The Judgment of the Court was delivered by 


Sadaswam, 7 —Appellant, Abdul Kader, has been convicted under section 302, 
Indian Penzl Code for having caused the death of his wife, Kathija Bibi, by stabbing 
her several times with a bichuva at about 7-30 AM. on 24th January, 1967 in his 
house at Varpet Village, and sentenced to imprisonment for life There can be no 
doubt in this case that the appellant and ius wife Kathıja Bibi were not on good 
terms. The learned Sessions Judge has however observed in paragraph 13 of his 
judgment that the motive for the murder is not clear. PW 2, Fathima Bıbı, the 
mother of the appellant, who was permitted to be cross-examined by the Public 
Prosecutor, has stated in her evidence that there used to be quarrels between the 
appellant and the decezsed because of the appellant suspecting the fidelity of his 
wife. In fact, the appellant has married again. The zppellant does not also dispute 
the fact that he has married again. Its also an undisputed fact that the appellant 
wrote the letter Exhibit P-8 and sent ıt m the envelope Exhibit P-9 from Madurai 
on the day prior to the occurrence to his father-in-law, P W. 10, Kadır Batcha, 
living ın Samboothi Village, which ıs at a distance of 15 miles from Varpet village 
of the appellant. In that letter the appellant has stated that he had divorced his 
wife and that P W. 10 could come and take his daughter home The evidence of 
P.W. 10 shows that he received this letter shortly after he received information about 
the occurrence ın this case, 


The appellant is a vendor of ready-made clothes at Madurai About eight 
days prior to the occurrence in this case, he brought his mother (P W. 2), his wife, 
Kathya Bıbi, and his two children, a boy and girl, the former being 34 years old 
to hve ın.his house in the village of Varpet. The appellant came to the village on. 





* Grl.A. No. 661 of 1967, 28th November, 1967, 


516 THB MADRAS LAW JOURNAL REPORTS [1968 


the morning of 24th Jenuary, 1967 and the occurrence in this cese took place within 
a short tıme thereafter P.W 2 was in the house with the deceased and the two 
children PW 1, Kedir Bibi, is the sister of P W 2 Though she lives with her son in 
a house at a distance of 1} furlongs from that of the appellant, she looks after her 
grocery shop, which 1s just opposite to the house of the appellant She used to open 
this shop between 7 and 8a M Itisclear from the evidence of both P Ws. 1 and 2 
that when the appellant came to his house on the morning of the date of occurrence, 
there was none else ın his house except P.W 2, the ceceased and the two children. 
The evidence of P W. 2 in the Sessions Court is that when the appellant came home, 
he started abusing her, pushed her down and she beczme unconscious and she did not 
know anything about the occurrence in this case She was permitted to be cross- 
examined and she was cross-exemined with reference to her statement recorded 
under section 164, Criminal Procedure Code, which supports the prosecution case. 
In that statement she has explained how she sustained injuries while she dragged her 
son when he was attacking Kathya Bıbı The evicence given by her in the com- 
mittal Court has not been marked under section 288, Criminal Procedure Code. 
The statement given by PW 2 under section 164, C:iminal Procedure Code can be 
used only to contradict her evidence and it cannot be treated as substantive evidence. 


P W. 1 Kadır Bibi, deposed that she saw the appellant entering his house and a 
little later heard cries of alarm from inside the house, went there and found the 
„appellant standing near the deceased, who was lying ın her back flat on the ground, 
and her sister P.W 2 standing nearby Her evidence ın the Sessions Court is that 
after witnessing the same, she came out ın order to go 2nd report to her son that the 
deceased was lying on the ground, perhaps, unconscious The Public Prosecutor 
was allowed to cross-examine this witness with reference to her prior statement 
Exhibit P-1 recorded under section 164, Criminal Procedure Code and the evidence 
given by her ın the committal Court. The evidence given by this witness ın the 
committal Court has been admitted under section 288, Criminal Procedure Code 
and marked as Exhibit P-2. In Exhibits P-1 and P-2, P.W. 1 has stated that on 
hearing the cries from inside the house of the appellant, she ran there and saw the 
appellant with a kmfe ın hishand In Exhibit P-1 she has stated that she saw the 
appellant trampling the neck of Kathya Bibi by his right leg and that she ran away 
in fear. In her evidence ın the committal Court she has stated that she saw the 
appellant having his right leg on the neck of the deceased and having a knife in his 
hand, that she got frightened and left the place to call her son. One important 
question for determination in this case is, whether the version given by P.W. lin 
Exhibit P-2 1s true. 


On hearing the alarm, several persons gathered at the house of the appellant. 
PW. 3, Jalaluddin, P W. 4, Mohammad Sherif, and P W. 5, Mohammad Kassim, 
who are all residing nearby, learnt at the house of the appellant that he had left the 
place with a bundle in his hand and went to search and catch him. In fact, they 
proceded on cycles and they were able to spot the appellant at a distance of four 
furlongs away from Ponnamaravathi near Alagunachiamman temple, walking 
along the road carrying a bundle They stopped him and questioned him about 
the murder. The appellant told them “I murdered my wife. Who are you 
to ask? Iam myself going to the Police’? P Ws 3 to 5 were not willing to trust 
the appellant and therefore accompanied him to the Police Station. The Sub- 
Inspector of Police (P W 12), Ramadoss, recorded Exhibit P-4 to the dictation of 
PW. 3 and got the attestation of P.Ws. 4 and 5. He arrested the appellant and 
exammed the contents of the cloth bundle brought by him and it contained the 
weapon M O 1 and the clothing of the appellant. Subsequently, chemical analysis 
showed that the clothing were stained with human blood, the blood-stains on the 
weapon had disintegrated. 


P.W. 9, Dr. Gnanavaram, Medical Officer, attached to Government Pappayee 
Hospital at Valayapttı, conducted the post-mortem on the body of Kathija Bibi 
at 9-30 aM. on 25thJanuary, 1967 and found as many as thirteen injuries, several of 
them being stab injuries on the chest. The Doctor gave his opinion that most of 
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the vitial organs of the deceased were found to be injured and death must have 
been instantaneous It 1s necessary to refer to only one of the injuries, namely, 
the fifth intury, which had pierced the right 2uricle of the heart to half an inch. 
There can be no doubt thatıt was a fatal injury. In fect, the Doctor’s evidence 1s 
that the injuries caused to the vital organs were necessarily fatal 


The Doctor examined P W 2 and noted two simple injuries sustained by her and 
alleged, to have been czused ın the course of the sz me transzctıon by the same weapon 
at about the szmetime The prosecution case appeers to be that these injuries were 
sustained by P W. 2 when she intervened to prevent her son attacking the deceased. 
We have already pointed out thet the evidence of PW 2 1s that the appellent first 
attacked her and she became unconscious. 


During his examination under section 342, Criminal Protcedure Code, the 
appellant stated 2s follows ın the committal Court : 


“ On that day I came to village. _ At that time Peer Mohammad, a boy, jumped 
and ran 2zwzy from my house I went in My wife was murdered. I have 
reported to Police and handed over the knife They have arrested me in a wrong 
conclusion. Peer Mohzmmad is the real culprit ” 


He gave a more detailed version on the same lines in the Sessions Court: 


“When I entered the house, Peer Mohammad lan out. I saw my wife lying 
flat on the ground Ilifted her to see as to whet the matter was She was 
bleeding injuries It 1s thus that my clothes beczme blood-stained Since I 
was perplexed znd wanted to report the matter to the police and Izid the body of 
my wife down, I noticed a knife lying nearby There was also a sheath. 
I changed my dress because 1t became blood-stained, took the same along with the 
knife and the sheath bundling up ın my towel and straight went to Ponnemaravathi 
Police Station PWs 3 to 5 came armed with sticks—3 or 4 persons came—I 
told them ‘why have you come with sticks? I am going to the police station.’ 

“They accompanied me to the police station. I made a report at the police station 
T do not know whet they recoided but I put my signatue Next day I was sent 
to Tirumayam for being remanded ” 


The appellant has given the above version to explain the blood-stains on his clothes 
and his having apperred at the Police Station with the weapon MO 1 


The learned Advocate for the appellant brought to our notice that a judicial 
confession had been recorded from the appellant and commented on the fact that 
it has not been marked ın this case But, on his showing thedocument, we find that 
the appellant has not really made a confession of the offence of murder He has 
merely stated therein that when he went home, he found his wife lying dezd'with 
injuries. In the said confession he hes not even put fowerd the plea that Peer 
Mohammad came out of the house The prosecution evidently has not filed the 
said judicial confession, as the appellant has not really made any admission of his 
having ccmmitted the offence in this czse Hence, no ccmment can be mzde 
against the prosecution by 1eason of its not having exemined the Sub-Magistrate and 
proved the said judicial confession It woud no doubt have been tetter for the 
prosecution to have adduced evidence about the szid judicial confession, to avoid 
such comment. Further, ıt would have keen valurble for the prosecution itself to 
show that the appellant has not come forward with the present version But, as 
the judicial confession has not been marked ın this case, we have to ignore ıt 2nd we 
cannot base our judgment on anything contained or not contzıned ın ıt 


The lezrned Advocete for the appellant urged that the retrected extr2-judicial 
confession of the 2ppellant, which requires co11oborztion, cannot be said to be cor- 
roborated by the evidence of PW 1 ın the committ21 Court admitted under section 
288, Criminal Procedure Code In Queen Empress v Bharmappa1, a Bench of this 
Gourt has held thet when 2 prisoner wes convicted of murder on 2 confession, retrac- 
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ted at the trial, corroborzted by depositions 1ead under section 288, Criminal Pro- 
Procedure Code znd also retracted at the trial, the prisoner should not have been 
convicted on such evidence. The Judgment is a very brief one and it does not con- 
tain reasons why the learned Judges thought thet the depositions rezd under section 
288, Criminal Procedure Code, retracted zt the trial, cannot be used to corroborate 
a retracted confession Evidently, the judgment is based on the fact that-both 
pieces of evidence, ın the opinion of the learned Judges required corroboration. But 
in a series of decisions of this Court znd the Supreme Court, ıt has been held that 
evidence 2dmıtted under section 288, Criminz! Procedure Code 1s substantive evi- 
dence, which does not really require corroboration In fect section 288, Criminal 
Procedure Code does not contzın eny such qualification that the evidence 2d mitted 
under ıt should not be used without corrobor?ticn It 1s true, the evidence given in 
the commuttzl Court, which 1s not 2dhered to by the witness ın the Sessions Court, 
should not be lightly zdmıtted by virtue of section 288, Criminal Procedure Code 
and it can be ected upon as substantive evıdence only if the Court is. completely 
satisfied thatitistrue. In the Bench decision of the Travancore-Cochin High Court 
in Narayana Pillar v. State’, the entire case-law hrs been discussed and it hes heen 
held that evidence brought on the records of the czse under section 288, Criminal 
Procedure Code can be mde use of to corrobor2te a retracted confession The 
principle that a 1etracted confession cznnot be 7cted upon, ın the absence of corro- 
boration ın material particulars, is referred to ın that decision The decision in 
Queen' Empress v Bharmappa*, has keen referred to in that decision and it 1s pointed 
out that how the view expressed ın that Cecision and ın ihe Cecision in Empress v. 
Jadub Das*, to the same effect, cannot be zccepted, ın view of the later decisions of 
the Madras High Court end other High Courts 2s to the effect of evidence ac mitted 
under section 288, Criminal Procedure Code. It has been held by the Travan- 
core-Cochin High Court, on the basis of the decisions ın Velliah Konev King Emperor*, 
and B Peda Somadu v Neihıpudı Appıgadu?, that evidence brought on the records 
of the case under section 288, C'ımınzl Procedure Code can ke made use of to cor- 
roborate 2 retracted confession. In both the above Madras decislons 1t 1s pointed 
out that the evidence 2dmitted under section 288, Criminrl Procedure Code 1s 
substantive evidence In Vellsah Kone v King Emperor’, Odgers, J , has clesriy stated 
that under section 288, Criminal Procedure Code and the authorities referred to 
by him, once the evidence before the committing Court is admıtted, ıt stands exactly 
on the same level as any other evicence in the czse It was held ın that Cecision 
that the evidence given before the committing Magistrate could ke corroborated 
by a previous statement taken before a competent investigating authority and that 
the use of such material for corroboration cannot be confined to evidence taken at the 
trial. In B Peda Somadu v Nethipud: Appgadu®, Werllace, J , has pointed out that 
the broad principle to be observed clesriy 1s that where witnesses are so careless of 
the truth as to abandon readily on oath what they heve previously sworn on oath, 
their statement on any pomt should not be accepted without great caution and sound 
judicial reasons for accepting 2s true anything they have szid_ The learned Judge 
has also observed that some times this principle has keen interpreted ın particular 
cases to mean that sound judicial reasons are absent unless there 1s independent 
corroboration on meteriz) particulars It 1s true that when the Gourt considers 
that the evidence of a particular witness given in the committal Court and retracted 
at the Sessions Court requires corroboration, 1t 1s possible to argue that such evidence 
requiring corroboration cannot be used to corroborete any retrected confession, 
which also requires corroboration, 1t 1s possible to argue that such evidence requiring 
corroboration cannot be used to corroborate any ietrected confession, which also 
requires corroboration But this would depend on fects and circumstances of a 
particular case In the decision of the Trevancore-Cochin High Court referred to 
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above, there is reference to the observation of Lord Goddard in Mohammad Sugal 
Esa v. The King}, though m>dein a different context, to the following effect: 

“ Once there is admissible evidence a Court can zet upon 1t; corroboration, 

unless required by statute, goes only to the weight and value of the evidence.” 

It is pointed out ın the Travancore-Cochin decision tht section 288, Criminal 
Procedure Code has come up for consideration before the Privy Council as also 
before the Supreme Court of India and that though the question as to corrobora- 
tion did not specifically arise for consi eration before those tribunals, there are suffi- 
cient indications in their pronouncements thet the section does not edmit of any 
limitation. We are, therefore, unable to Izy down fs proposition of law that a 
retracted, judicial confession cennot, uncer any circumstances, ke corroborated by 
evidence admitted under section 288, G mminal Procedure Coce It would Cepend 
upon the facts of each case, whether ıt would be safe to do so and it is, ın this view 
that we would like to distinguish the decision in Queen Empress v. Bharmappa?, already 
referred to. 


In the present case there ere sever?! circumstances, which clearly prove the 
guilt of the appellant beyond reasonable doubt. It should ke noted that ihe appel- 
lant, his mother and the decezsed were the only inmates of the house, apart from 
the two children. In fact, the evidence of P Ws 1 and 2 on this aspect has not 
been cross-exzmined There 1s no suggestion that there was >ny one else in the 
house There ıs the conduct of the pppellant in 2ppearing in the Police Station 
with the blood-stained clothes ın a bundle and the wezpon, which was also blood- 
stained, though its origin could not te trrced on account of disintegration The 
explanation of the 7ppcllant is that he found one Peer Mohammad coming out 
of his house, but there is no sunnort for this fr ct even ın the evicence of P Ws. | and 
2, who could have seen Peer M hemmed or any stranger Jecving the house, in the 
morning hours at 7 or 7-30 Am There 1s also no conceivable 1e.son why Peer 
Mohrmmed a boy as stated by the appellant, should have brutally stabbed the 
appellant’s wife The version put forward by the appelirnt that one Peer Moh>m- 
mad came out of the house iso-ly a myth There ıs really ro reason to disbelieve 
the evidence of P Ws 3 to 5 about the extr2-judicial confession made by the appellant 
In fact, ıt rings true They belong to the community of the appellant and they 
are residents of the same locrlity Nothing has been suggested to any of these 
witnesses to show why they should come forward and cepose felsely against the 
appellant The rezson for P Ws 1 and 2 not giving evidence about the incrimina- 
ting circumstances against the ?ppellant found in their earlier statements is obvious, 
as PW 2 is his mother and PW 1 1s the sister of PW 2 We have no doubt that 
the version of PW 1 in Exhibit P-2 really represents the truth, 2s ıt 1s consistent 
with her earlier version ın Exhibit P-1. In fact, there 1s nothing to show that she 
gzve any dıferent version during the investigation in this case We are fully 
satisfied about the truth of the version ın Exhibit P-2 and this by itself is sufficient, 
along with other circumstantial pieces of evidence, to find the appellant guilty. It 
could not be said that this evidence and other pieces of circumstantir1 evic ence refer- 
red to by us cannot corroborate the retracted extra-judici-l confession of the appel- 
lant. It is true the learned Advocate for the eppellant has mede a comment that 
PW. 1 merely stated, even in her prior statements, that the appellant trempled or 
put his foot on the neck of the decensed Kathija Bibi There ıs no indicetion in 
the medical evidence to support the statement The certh of the deceased was not 
caused by strangulation but by stabbing Evidently PW 1 went there only at the 
last stage of the occurrence, when the appellant was still having his leg on the neck 
of the deceased and having the wezpon ın his hand This P W. 1 was not a witness 
of the entire occurrence ın this cese. She has gone back from what little she had 
stated ın the committal Court, when she came to depose ın the Sessions Court. 
Though the learned Sessions Judge h2s observed in paragraph 13 of his judgment 
that the motive for the murder is not clear, it is quite apparent, as already stated, 
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from the suspicion entertzined by the appellant about the fidelity of his wife as spoken 
to by his own mother P W 2 and the letter of divorce sent by him to his father-in- 
law, PW 10, that the zppellznt was seriously ıll-dısposed. towards his wife Kathya 
Bibi. The conviction of the appellznt uncer section 302, Indian Penal Code is 
fully justified on the evidence ın this case The zppeliznt has been given the lesser 
penalty of imprisonment for life for the rezsons mentioned by the learned Sessions 
Judge in the penultımate pzrzgrzph of his judgment Conviction and sentence are 

confirmed and the zppeal ıs dismissed 
V M.K _ Conviction and sentence 
confirmed , Appeal dismissed. 


, IN THE HIGH COURT OF JUDICATURE AT MADRAS 
Present —MR Justice R SADASIVAM 


Public Prosecutor . Appellani* 
v. 
Meenakshı Achi and another . Respondents. 


Prevention of Food Adulteration Act (XXX VII of 1954), sections 2 (1) (a) (3) (b), 2 (ix) (3), 
7 (1), 13 (1) and (2) and 16 (1) (a (1) and rule 28, clause A YI. 11 in Appendix ‘B?— 
Report of the Public Analyst vague—No proof of personal analysis of we cream by the 
Director of Central Food Laborator;—Acquittal of the accused, uf justified 


The report of the Public Analyst given under section 13 (1) of the Prevention 
of Food Adulter2tion Act, is to the effect that the szmple of ıce crezm contained 
coal-tar dye which is not ın the list of dyes permitted to ke used upon food The 
ıeport should contrin factual data of the ?nalysıs to enable the Court to decide 
that the erticle of food 1s zculterzted A vague opinion zs to the content of coal- 
tar-dye found ın the report filed ın the present case, czn herdly be of any assıs- 
tance to 2 Court in decıdıng whether the coal-tar dye used ıs rezlly not one of 
the permitted varieties, But it 1s only ın the report of the Director of Central 
Food Laborz tory ıt ıs mentioned that the ice crezm tzken from the accused con- 
tained coal-tar dye, which wzs rose in shzce It has not been shown by the 
prosecution that the anzlysis was done personzlly by the Director of Central 
Food Laboratory as will zpperr to ke necessery ficm 2 1ezding of clause (2) of 
section 13 ofthe Act Therefore, the certifice te issued by the Director of Central 
Food Laboratory hes to be rejected 2s defective Even if one falls back upon the 
report of the Public Anelyst, the 1eport cannot assist the prosecution on 2ccount 
ofits being vegue 


Appeal uncer section 417 of the Goce of Crimime1 Procedure, 1898, against the 
acquittal of the eforeszid respondents (eccused) of an offence under section 2 (1) 
(a) (7) and 2 (1) (3), 7 (1), 16 (1) (a) (1) rezd with rule 28, clause A II. 11 in 
Appendix ‘B?’ to rule 5 by the Addıtonel Fuirst-Cless Magistrate II, Madurai, 
in GC No 172 of 1964 on his file 

R. Veeramam, for Appellant. 

M. Srinwasagopalan, for Respondents 

The Court delivered the following 

JUDGMENT —Strte has preferred this eppeal zgainst the acquittal of the accused 
in GG No 172 of 1964 on the file of the Additionel First Class Megistrete II, 
Medurai. The Food Inspector, Medure1 Municipality, filed 2 complaint against 
the respondents under section 16 (1) (a) (2) reed with 2 (1) (a) (4) (A), 2 (2x) (4), 7 (1) 
of the Prevention of Food Adulteretion Act, hereinafter celled the ‘ Act’ and rule 
28, clause A II 11 in Appendix ‘ B?’ to rule 5 of the Rules framed under the Act, 
for having sold ice crezm which on analysis wes Ceficient ın fet to the extent of 50 
per cent. and also contained coal-tar dye which ıs not of the permitted variety. 
Şİ o a a a D 
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PW 1 Narayanan, Food Inspector, Madurzi Munıcıpalıty went to the said ice 
creem compeny 2t 2bout 9-50 AM on 22nd July, 1964, and purchesed 600 grams 
from the second zccused on payment of Rs 3 and he adopted the usual procedure of 
dividing the ice crezm into three equal parts, retzınıng one part with himself, giving 
one part to the second accused and sending the third to the Public Analyst for 2nalysis. 
The report of the Public Analyst Exhibit P-7 shows that the szmple sent to him is 
deficient ın fat to the extent of 50 per cent and ıt contzins cozl tar dye which 1s not 
in the list of dyes permitted to be used upon food. During the course of the trial, 
the szmple given by the accused was sent to the Director of Gentrzl Food Laborz tory 
and his report Exhibit G-2 also is to the effect that the 1ce cream 1s adulterated 2s 
the totel fat content was only 29 per cent and the coal tar dye (rose in shade), 
which 1s not permitted, was present. The learned Additional Fust Cless Mrgistrate 
acquitted both the eccused on the ground thet the first accused 1s the ‘ technical 
owner ° and that the business wes reelly manzged by her husband znd thet the case 
against the second accused hes not been satisfactorily proved 2s according to him he 
ıs only 2 clerk ın the ice crezm company and it is not cefinitely known who exagtly 
sold the 1ce crezem to PW 1 I mzy zt once state that the rezsons given by the 
learned Additionz1 First Class Magistrate zre wrong and, this evidently hes led the 
State to file this zppezl The lecrned Additional First Cless Mrgistrate could have 
given valid reasons for acquittmg the zccused 


The fact that the first accused does not actur lly menege the business 1s irrelevant, 
so long as she ıs the owner of the comp2ny The fect that she left the management 
of the compzny ın the hands of her husbend could be taken into consic eration in 
awarding the sentence So far zs the second accused 1s concerned, ıt 1s tiue that 
he has zdduced the evidence of D W 1, the husband of the first zecused, 2nd DW 
2, 2n employee ın the company, ın support of his case that he has nothing to do with 
the sale of the ice crez m and ihat he1s only zn employee ın the ccmpany But heving 
regard to the receipt Exhibit P-] signed by the second accused, notice Exhibit P-2 
served on the second accused, the zcknowledgment Exhibit P-3 signed by the 
second eccused for receipt of the szmple 2nd the statement Exhibit P-4 given by the 
second accused 2dmitting the fact that he sold the 1ce cleazm the evic ence of P W. 1 
ought to have been zccented by the learned Adlıtıonzl First Cirss Magistrate 
In fact the learned Magistrate nes not referred to zny of these documents His 
finding thet the second accused dıd not sell the 1ce crézm s opposed to the oral and 
documentary evidence ın this cese Tt ıs not possible to accept the interested testı- 
mony given by D W. 1, the husband end D W 2, the employee of the first accused 
ın support of the belated defence of the second zccused thet he did not sell the ice 
ciezm J find that the second accused dıd sell the 1ce creem to PW 1 


The accused have let ın the evidence of D W 3 to piove that the skimmed milk 
had been purchased fiom him to make the ice creem Skimmed milk cznnot be 
expected to contain milk fat, though ıt would contain mulk solids In The Public 
Proseculorv M Sethuvel Chettiar etc.1, preferied by the State against the z cquıttz1 of the 
accused ın those cases, Krıshnaswzmy Reddy, J , hes found that theice crezm made 
of skimmed milk need not contain milk fet, but ıt should contzin not less then 85 
per cent of milk solids and dismissed the State appeals tis unnecessary to repeat 
the reasons given in that judgment, as I entirely concur with the seme The pro- 
secution has not let ın any evidence to show iht the accused purported to sell ice 
cream made of pure and not skimmed milk Hence, the zccused could not be con- 
victed for having sold 1ce crezm which did not contzin milk fet, as it ıs the case of 
the accused that ice cream was made of skimmed milk 


The only other ground on which the 2ccused could ke found guilty of having 
sold adulterated food stuff ıs that the cozl tar dye used m the prepriaztion of ice 
cre2m 1s not one of the permitted varieties The repoit of the Public Analyst 1s 
only to the effect that the sample of ice cream contzined cozl tar dye which 1s not 
in the list of dyes permitted to be used upon food It has been repeatedly held in 





; 1. (1968) 2M L J. 210 : (1968) M.L J. (Cr.) 501, | 
6 


322 THE MADRAS LAW JOURNAL REPORTS. (1968 


several decisions that the report of the Public Analyst should contain factuzl data of 
the analysis to enable the Court to decide that the article of food is adulterated, 
A vague opinion as to the content of coal tar ¿ye found ın Exhibit P-7, can hardly 
be of any assistance to a Court in deciding whether the coal tar dye used is really 
not one of the permitted varieties In (The New Bharat Confectionary, Sırkalı, 
Petitioner 2nd accused),1 I have pointed out thet it ıs the duty of the prosecution, 
in cases lıke the present öne, where the report does not give cetzils, to 
exzmine the Public Analyst to satisfactorily prove to the Court that the 
coal tar dye used by the accused 1s not of the permitted variety. That case relat- 
ed to 2 confectionary in wh ch Public Analyst gzve the opinion that the coal tar 
dye wes not of the permitted variety The cozl tar dye used in that case was of 
red colour which is one of the colours permitted to ke used uncer the Rules. The 
Public Analyst report does not even strte the colour of the coz] tar dye used in 
this case. Itis only in the report of the Director of Central Food Laboratory it is 
mentioned that the ice crezm contzined cozl tar dye, which was rose ın shade. 


` The learned Advocate for the accused urged thet the report of the Director of 
Central Food Laboratory does not show that the analysis wes done by him and con- 
tended that the certificate Exhibit C-2 cannot be used against the accused. I gave 
more then one 2djournment to the Public Prosecutor to ascertain whether every one 
of the srmples sent to the Director of Food Laboratory 1s personally 2nzlysed by him. 
But the learned Public Prosecutor could not get the information ın spite of sending 
letters and reminders It 1s highly unlikely that the Director of Central Food 
Laboratory would have personally znzlysed every one of the samples sent to hım. 
Uncer section 13 (1) of the Act, the Public Anzlyst shall Celiver, in such form 2s may 
be prescribed, a report to the Food Inspector of the result of the analysis of any articles 
of food submitted to him for znalysis Under Form III as ıt origimally stood, the 
Public Anzlysit had to sign the following certificate “ I further certify that I have 
anzlysed the 2forementioned sample, 2nd declere the result of my anzlysis to be as 
follows”? In a number of cases, argument was advanced that the Public Analyst 
should himself anr lyse the simple es would zppear to be necessary from the form of 
the certificate which he had to sign The certrficr te in Form III hes subsequently 
been cmenced by stating that the sample “ wrs czused to be analysed’? But sub- 
section (2) of section 13 refers to the certificete of the Director of the Centrz! Food 
Laboratory At the end of the clause it is stated that the Director of Central Food 
Laboratory shell send 2 certificate to the Court in the prescrited form within one 
month from the date of the 1ecerpt of the sample specifying the result of ‘ his ? analysis. 
In some editions of the Act, the word ‘ the’, is found instead ofthe word ‘his’ But 
in the zuthorised version of the Act, the word “ his ” 1s found The form prescribed 
under the Rules 1s not ın conformity with this section, 2s 1t 1s only to the effect that 
the sample has been analysed and the result of the znalysıs alone is 1equired to be 
stated Thus, ın this case, ıt hrs not been shown by the prosecution that the 
analysis wes done personsİly by the Director of Central Food Laboratory 2s will 
appear to be necessary from 2 reading of the clause (2) of section 13 gf the Act. 


In Munterpal Corporation, Della v Jat Dayal?, it has been held thet 1t is only when 
a certificate from the Director of Food Laboratory 1s trezted by Court as final and 
conclusive evidence of the facts stated. therein, the report of the Public Analyst may 
be considered to have been superseced. It was held ın the cecision that if the 
Director’s certific te 1s not considered zs final and conclusive evicence of the facts 
stated therein and ıs considercd to be defective for tre purpcse of determimirg_ the 
issue of adulteraticn of the fcod stuff, then the repert of the Public Analyst cannot be 
considered as superseded ‘The learned Advocate fcr the accused referred to the 
decision ın Municipal Corporation of Delhi v Ghisa,Ram3, ın support of his contentior 
that a valuable right 1s conferred on the accused by secticn 13 (2) of the Act to have 
the sample given to him analysed by the Director of the Central Food Laboratory 
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that such a valuable right has been given for the proper defence of the case and that 
where there is a denial of that right onaccount of the deliberate conduct of the prose- 
cution, 1t leads to serious prejudice and it would not be proper to uphold the convic- 
tion. Butıtıs clear from the decision that the principle would be applied only to 
cases where the conduct of the prosecution has resulted ın the denial to the accused 
of an opportunity to exercise his right Even in that decisicn it was held that the 
provisions ofsections 13 (3) and 5 of the Act are attracted, when ın fact, the analysis 
of the sample sent to the Director of Central Focd Laboratcry 1s mzde ty h m cn the 
basis of which he issues a certificate and that if for any reascn no such certificate 1s 
issued, the report given by the Public Analyst does not cease to be evidence cf the 
facts contained ın ıt and does not beccme ineffective merely because ıt cculd have 
been superseded by the certificate issued by the Director of the Central Fccd Labora- 
tory. But in this case, the certificate has to be rejected as defective Even if one 
falls back upon the report of the Public Analyst, that report cannot assist the prose- 
cution on account of its being vague as already pointed out by me 


For the foregoing reasons, I see no ground to interfere with the acquittal of 
the accused though the reasons given by the learned First Class Magistrate for the 
acquittal are totally irrelevant 


The appeaj ıs dismisscd 
VMK. ee Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT ‘—Mr Justice N. KRISHNASWAMY REDDY 


Hazarımal L. Shah .. Appellant* 
v ; 
Philips India Ltd, represented by the Regicnal Manzger, 
Southern Regicn Respondent. 


Trade and Merchandise Marks Act (XLIII of 1958), section 79—Offence under—Proof. 


So far as the bulbs sold ın the present case are concerned, there 1s no dispute that 
they contained a false trade mark But the point to be determined 1s whether the 
accused ccmes under any of the sub-clauses of secticn 79, nz mely, (a) did he take 
reasonable precautions ard had no reason to suspect the genuineness of the trade 
mark at the time ofsale or exposure for sale ın his shop? (2) whether he gave all 
the informaticn readily and spontaneously cn dcmand by the prosecutcr? and 
(3) could ıt be said, ın the circumstances of the case, that he acted innocently ? 


Frem the facts ın the present case it cannot be said that the accused had no 
reason to suspect the genuineness of the trade mark or that he acted innccently 


Appeal against the Judgment of the Second Presidency Magistrate cf the 
Court of Presidency Magistrate, George Tcwn, Madras, in Case No 18214 of the 
Calendar fo1 1964 


KN Balasubramanyam, for Appellant 
K Ramaswamy, for Respondent 
The Assistant Public Prosecutor, for State 


The Court delivered the follcwirg 


Jupcment —The appellant Hazarımal L Shah was convicted under section 79 
of the Trade and Merchandise Marks Act, 1958 and sentenced to pay a fine of 
Rs 500, ın default to undeigo simple impriscnment for a pericd of three months, 

.by the Second Presidency Magistrate, Madras 


The prosecution case 1s briefly this . Philips India Limited, a registercd firm 
manufactuiing and dealing ın all varieties of electi1cal gocds under the distinctive 
LIT I E E E m 


* Cri. A. No.-875 of 1965, Ist March, 1968. 
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trade mark ‘ Philips’, is the complainant in this case They are manufacturers of 
electrical lamps of 100W, 60W, 40W and 25W which earned a great reputation 
ın the market They have acquired exclusive mght to use the trade mark The 
complainant had information that some spurious and inferior quality bulbs under 
the trade mark ‘ Philips’ were being sold ın the shop of the appellant at No 129-A, 
Naimappa Naicken Street, Madras PW 4, B Venkappa Naick, a Research 
Investigator of the Madras School of Social Work who usually used to purchase 
Philips bulbs for lighting his house, went to the shop of the appellant ın November, 
1964 and purchased four bulbs as per bill Exhibit P-4.. He suspected the genume- 
ness of the bulbs as he found scme change in the bulbs. When he rubbed at the 
bottcm of the bulbs the trade mark came cff He madea ccmplaint Exhibit P-4 
to the Philips Ccmpany and handed over the bulbs purchased by him alcng with the 
bill Exhibit P-4 (a), issued by the appellant PW 5, R Govindan, an Advocate 
also purchased bulbs frem the shop of the appellant and they were found to be 
spurious He also made a ccmplaint.to the Philips India Limtcd P.W 1 
Seshadri, Manager, Custcmers Prcducts Department, Philips India Ltd , described 
the manner in which the bulbs were packed and trade mark affixed He stated 
that the bulbs were packed ın card board caitcns which bore emblems and word 
* Philips’ and also the picture of a bulb He checked the bulbs produced by P Ws 

4 and 5 and found them to be spuııous and the marks ‘Philips’ found there were not 
genuine He found three eye lids ın the spurious bulbs whereas there must be two 
eye lids in the genuine Philips bulbs The trade mark cn the spuricus bulbs was 
easily erasable with the finger nail , but ıt was not easy in the case of trade mark on 
genuine bulbs The filament in the genuine bulb will not protrude at either end 
whereas ıt protruded on the spurious bulbs The eye hds in the genume bulbswere 
neatly circled whereas ın spurious bulbs they were irregular PW 1 also ceme to 
know that the appellant was living ın the house opposite to hisshop and was < ffixing 
seals on spurious bulbs to make them look like the complainant’s bulbs PW 1 
further stated that the cartons used by the appellant were also deceptively similar 
to the genuine cartons, though the trade marks on the false cartcns were not neat 
and clea: as on the genuine cartons 


On an applicaticn by the complamant, a search waırant was issued by the 
Presidency Magistrate to search the shop and the house of the appellant and PW 3 
the Sub-Inspector of Police Elephant Gate Police Station, ın pursuance of the war- 
1ant, searched the shop ın the presence of PW1 andone NS Krishnamurthy and 
recovered 141 bulbs of 60W and 80 bulbs of 40W with cartons, bearing the trade 
marks and emblems of Philips He also recovered from the house of the appellant 
six bulbs (MO 6 series) without any markings of any trade mark These bulbs 
on examination by P W 2 the Lighting Engineer ın the firm of Philips India Limited, 


were found to be spurious and that they were being sold unde: the tiade mark 
‘Philips’, 


When examined under section 342, Criminal Procedure Code, the appellant 
stated that the bulbs produced by P W s 4 and 5 weie not sold by him thcugh the 
bills were his, that he was only a dealer who purchased bulbs in lot cases ın the 
market and sold ın retail ignorant of the distincticn between genuine and spurious 
bulbs and that he purchased bulbs without any marks frcm Tubes suppliers He 
further stated that he did not notice the differences between genuine and spurious 
bulbs 


There ıs no dispute that the bulbs which were seized ficm his shop bearing the 
trade name ‘ Philips’ werespurious But the defence of the appellant ıs that he used 
to purchase them ın lot cases and that he had no occasion to note the differences 
between the genuine and spurious bulbs It can be equally of no doubt that he, 
sold the spurious bulbs with false Philips trade mark to P.W s 4 and 5 though the 
appellant would denyıt There ıs no reason for P Ws 4 and 5 who are respectable 
persons to say that they had purchased spurious bulbs from the appellant” It 1s 
significant to note that they have also produced the bills, There cannot be any 
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doubt that the appellant was dealing ın spurious bulbs under the false trade mark 
Philips and scme of the bulbs, withcut any mark 


The learned Counsel contends that he could not have kncwn,ın the cırcum- 
stances, that what he was selling were spurious and that the prosecution has not 
established beyond reasonable doubt that the appellant was dealing in spurious 
bulbs knowmg that they contained false trade marks To appreciate the ccnten- 
tion of the learned Counsel, ıt may be necessary to note the relevant secticn under 
which the appellant was convicted 


Section 79 of the Trade and Merchandise Marks Act, 1958, runs as follows .— 


“ Any person who sells, or exposes for sale, or has in his possessicn fcr sale or 
for any purpose of trade or manufacture, any goods or things to which any false 
trade mark or false trade descripticn ıs applied or which, bemg required under 
section 117 to have applied to them an indication of the country or place in which 
they were made or produced, or the name and address of the manufacturer or 
the person for whom the goods are manufactured, are without the mdication 
so required, shall, unless he proves, 


(a) that, having taken all reasonable precautions against committing an 
offence against this section, he had at the time of the commission of the alleged 
offence no reason to suspect the genuineness of the trade mark or trade descrip- 
tion or that any offence had been committed in respect of the goods ; and 


(b) that, on demand by or on behalf of the prosecutor, he gave all the nfor- 
mation in his power with respect to the person from whom he obtained such goods 
or things ; or 

(c) that otherwise he had acted innocently ; be pumshable with ımprıson- 
ment for a term which may extend to two years, or with fine, or with both... . ” 


There 1s a proviso to this clause which may not be necessary to be stated for the 
purpose of this case. 


As already pomted out, so far as the bulbs are concerned, there ıs no dispute 
that ıt contained a false trade mark. But the pomt to be determmed ıs whether 
the appellant comes under any one of the sub-clauses of section 79, namely, (a) Did the 
appellant take reasonable precautions and had no reason to suspect the genuineness 
of the trade mark at the tıme of sale or exposure for sale in his shop? (2) Whether 
he gave all the information readily and spontaneously on demand by the prosecutor ; 
and (3) Could it be said, in the circumstances of the case, that the appellant acted 
innocently ? i 


I do not think from the facts of the case that it can be said that he had no reason 
to suspect the genuineness of the trade marks or that he acted imnocently Heisa 
dealer in electrical goods ın large quantities. When he purchased the bulbs from 
the other shops, 1t could not be said that he had not taken care to check and verify 
whether the bulbs purchased by him were used or unused, genume or not genuine, 
broken or unbroken and like things similar and if he had taken such care, he must 
have detected the difference between genume and spurious bulbs I do not accept 
for a moment that he had no occasion or scope to verify and check those bulbs. 
According to the appellant, he purchased them from unauthorised dealers He 
should have taken more care when, especially he had purchased the bulbs from 
unauthorised dealers to find out whether he was purchasing genuine Philips bulbs. 
It cannot be said ın those circumstances that the appellant acted innocently in selling 
or ın having been ın possession ofspurious bulbs. The appellant of course examined 
defence witnesses on his side besides examining himselfas D W. 1. He admitted in 
cross-examınatıon that he was able to see the difference between a Philips genuine 
bulb and a spurious bulb 


DW. 2 Ramaswami, Chief Salesman of the appellant, pioduced counterfoıls 
of the bills issued to P.Ws. 4and 5. D.W. 3, Sheth, proprietor of Geetha Trading 
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Company dealing in electrical goods stated that he also purchaed Philips bulbs ,, 
but never used to verify and check regarding the genuineness of those bulbs. D W. 4, 
Lakshmi Dass B Modi, partner in Modi Electric Corporaticn would also say that 
he could not find out the difference between the genuine and spurious bulbs and 
that he would simply purchase Phılıps bulbs if it carries the word ‘ Philips’ on the 
bulbs. Their evidence 1s highly artificial as rightly pointed out by the lcwer Court 

In the result, I find that the appellant was in possession of the Philips bulbs with 
false trade mark, that he knew that he was in possession of spurious bulbs and that 
he sold the same knowing that the bulbs contained a false trade mark. There are 
no indications ın the case that he acted innocently. Theconvicticn by the lower 
Courtıs correct and ıt ıs, therfore, confirmed. However, taking all the circumstances 
of the case ınto consideraticn, I reduce the sentence of fine to Rs. 100 ın default to 
undergo simple imprisonment for one month, The excess fine (if the fine amount 
has been collected), will be refunded to the appellant. 


The appeal is dismissed with the above modification in the sentence 
V.K. ———— i Order accordingly. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT :—MR. Justice N. KRISHNASWAMI REDDY. 


Doraıkannu Padayachı .. Petìitioner* 
v 
Kaliaperumal Padayachı . Respondent. 


Criminal Procedure Code (V of 1898), section 148 (3)—Costs under—If can be awarded subse- 
quent to the passing of the original order under section 145, Criminal Procedure Code. 


Section 148 (3) of the Criminal Procedure Code does not say that costs must be 
awarded at the tıme when the original order ıs made What ıt says 1s that the 
Magistrate passing a decision under section 145 etc , may direct, by whom costs 
shall be paid etc Thereis no emphasis ın the clause as regards the tıme when the 
order for costs has to be passed Thereis nothing ımproper for a Court to award 
costs even subsequent to the order passed under section 145, Criminal Procedure 
Code ; but such application must be made within reasonable time and it will 
very much depends upon the discretion of the Courts which must be fairly and 
judicially exercised. 


Thoonga Vadan v. Perumal Goundan, (1941) 1 M.LJ. 43, dissented from. 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to quash the proceedings in G M.P. No 639 of 1967 in 
R ae 58/65 on the file of the Court of the Sub-Divisional Magistrate (Judicial) 

riyalur. 


M. Narayanamurthy, for Petitioner. 
R. Santhanam, for Respondent. 
Calvin Jacob for the Public Prosecutor, for State 


The Court made the following 


Orpver —This petition has been filed agaist the order of the Sub-Dıvısıonal 
Magistrate, Arıyalur, awarding costs of Rs 200 to the respondent under section 148 
(3), Geummal Procedure Göde in Criminal Miscellaneous Petition No. 50 of 1967. 


What happened ın this case was this * The Sub-Divisional Magistrate, Arıyalur, 
ın MC No. 58 of 1955 passed order on 28th June, 1965, declaring that the respon- 
dent herein was ın possession of the disputed property. The revision petitioner pre- 
ferred C.1.R C No. 879 of 1955 against the said order ın this Court and the case was 
reminted for fresh disposal after fresh enquiry. The learned Sub-Divisional 


—_— 


* Grl.M.P. No, 2449 of 1967. ' 8th March, 1968. 
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Magistrate, Pudukottai, in M C No. 69 of 1966 who took up the enquiry after the 
remand again found by his order dated 31st January, 1967, that the respondent 
herein was ın possession of the disputed land. 


At the time of delivering the order, he did not award costs. 


The respondent, after the order was passed filed an applicaticn for costs under 
section 148 (3), Criminal Procedure Code, and the learned Sub-Divisional Magıs- 
trate ordered the revision petitic ner cn 16th March, 1967, to pay a sum of Rs. 200 to 
the respondent ın Criminal MP No. 50 of 1967 Subsequent to this order, the res- 
pondent filed CilMP No. 639 of 1967 before the Sub-Dıvısıonal I Firs'-Class 
Magistrate, Ariyalur, for recovery of costs awarded ın Crl M.P No. 50 of 1967. 


The revision petitioner contends that the order passed in Crl M.P No. 50 of 
1967 awarding costs subsequent to the original order passed under section 145, 
Criminal Procedure Code, and the proceedings taken in Crl M P No 639 of 1967, 
are illegal. Itis contended by him that there is no provision ın the Criminal Pro- 
cedure Code to award costs subsequent to the order ; but if costs are awarded, it 
must be provided ın the original order itself. Though there appears to be scme 
force in the contention, on a scrutiny of section 148 (3), Criminal Procedure Code, 
ıt appears that there 1s no prohibition for the Court to award costs even subsequent 
to the passing of the orıgınal order. Section 148 (3), Crimimal Procedure Ccde, 
runs as follows : 


“ When any costs have been incurred by any party to a proceeding under this 
Chapter the Magistrate passing a decisicn under secticn 145, secticn 146 or section 
147 may direct by whom such costs shall be paid, whether by such party or by any 
other party to the proceeding, and whether ın whole or ın part or proporticn. 
Such costs may include any expenses incurred ın respect of witnesses, and of plea- 
der’s fees, which the Court may consider reasonable.” 


This clause does not say that costs must be awarded at the tıme when the order 1s 
made Whatitsaysis that the Magistrate passing a decisicn under section 145 etc. 
may direct, by whom costs shall be paid etc. There 1s no emphasis ın the clause 
as regards the tıme when the order for costs has to be passed. There is nothıng 
improper for a Court to award costs even subsequent to the order passed uncer section 
145, Criminal Procedure Code, but such application must be made within reascn- 
able tıme and it will very much depend upon the discretion of the Courts 
which must of course be fairly and judicially exercised. 


In Vythianada Tambiran v. Mayandi Chetty, Subramania Ayyar, J , held as follows: 
“An award of costs under section 148 (3) of the Code of Criminal Procedure 
should, ın the usual course, be contemporaneous with the decisicn of the main 
question. Where, however, circumstances require the postponement of the award 
of costs, 1t should be made within a reasonable time after the disposal of the 
principal subject of the proceeding, ın the presence of both parties.” 


In that case, the order under section 145, Criminal Procedure Code, was passed 
on 30th June, 1905 and on grd July, 1905, the applıcatıon for costs was made It 
was held that the application was made within reasonable tıme. ‘This decision was 
followed in Manglu Sahu v. Ramdhani Tamboli?, it was held in the said decision that 
the application for costs must be made within a reasonable time. In that case, 
the order under section 145, Criminal Procedure Code, was passed on 13th October, 
1927. The application for costs was made on 4th November, 1927, about three 
weeks after the original order was passed 


Lakshmana Rao, J, ın Nariah v. Krishnamurihi®, followed the decisicn in 
Vythianada Tambiran v. Mayandi Chetty!, and held that the award of costs should be 
either contemporaneous or should be made within a reasonable time after disposal 
of the case under section 145, Criminal Procedure Code. In that case, the order 

—_—————— —Şş—ğgşuFğ——ğ———<-————————————————— 
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under section 145, Criminal Procedure Code, was passed on 31st February, 1937 
The costs were awarded on 6th January, 1938. Nearly about 10 months later. 
Lakshmana Rao, J., held that the costs were not awarded withm reasonable time. 
Unfortunately, ın a subsequent decision by Lakshmana Rao, J , in Thoonga Vadan v 
Perumal Goundan1, he contradicted himself from his prior decision and stated that 
when there was no order as to costs ın the decision under section 147, Criminal 
Procedure Code, the award of costs by a subsequent order cannot be supported 
Neither his earlier decisior nor the decision of Subramania Ayyar, J ,1n Vythianada 
Thambiran v Mayandi Chetty, was brought to his notice 


In Chandrama Rai v Ha bans Rai3, a Drvision Bench held that even a successor to 
the Magistrate who passed a decision under section 145, Criminal Procedure Code, 
can deal with the matter of costs subsequently I respectfully agree with the deci- 
sions ım Vythianada Tambiran v Mayandi Chetty®, and Manglu Sahu v. Ramdhani 
Tamboli8, and the earlier decision of Lakshmana Rao, J, ın Nariah v Krishnamurthi®. 


In the result, the Criminal Miscellaneous Petiticn 1s dısmısscd 
VE —— Petition dismissed. 


IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 
PRESENT —Mr Justice N KRISHNASWAMY REDDY. 
M. Kuppuswami Chettiar . Petitioner’ 


Defence of India Rules—Part XII-A—Gold Gontrol— Rules, 126-P (2) and (ıv) and (v1)and 
126-P (2) (11) —Jnterpretation—Meaning of “acguire”” —Petitioner in possession of contra- 
band gold as a carrier but convicted for acquiring contraband gold-Conviction, if sustainable 


“ Acquire’ means, to have gain or to get interest in the property A carrier 
of goods for hire cannot be said to acquire interest ın the property which he carries 
It 1s true, a Carrier ısın possession of the property while he carries but without any 
interest ın the property In contra-distinction to the language used ın rule 126-P 
(2) (tv), rule 126-P (2) (i) of the Gold Control Order creates a separate offence 
for mere possession of any quantity of gold in contravention of rule 126-I (10) 
The petitioner had not been convicted under thisiule Therefore, it has to be 
held that the petitioner was only a carrier and as a carrier, he was in possession of 
the contraband gold He has not acquired the gold, ın the sense that he has 
acquired any interest init The conviction and sentence under rule 125-P (2), 
and (iz) and (vi) of Part XII-A, Gold Contıol Order, had to be set aside 


Petitions under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the order of the Chief Presidency Magistrate, 
Madras, passed on 17th August, 1966 ın C.Q No 13646 of 1966. 


K P. Fagadesan, for Petitioner. 
The Assistant Public Prosecutor, for State. 
The Court made the following 


ORDER —The revision petitioner Kuppuswamy Chettiar, was convicted under 
section 135 (b) (u) of the Customs Act and rule 126-P (2) and (av) and (vı) of Part 
XII-A Gold Control—Chapter VI of the Defence of India Rules, 1962 read with 
rule 126-H (2) (d) of the said Rules and was sentenced to simple imprisonment for 
six months under each count, the sentences to run concurrently and also to pay a 
fine of Rs 200 under the second count, ın default to undergo simple imprisonment 
for one month, by the Chief Presidency Magistrate, Madras 

m ee a ree 
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The Assistant Collector of Central Excise, Madras, filed a complaint agamst 
the revision petitioner under section 135 (6) (11) of the Gistoms Act, 1962 read with 
111 and 112 of the said Act and rule 126-P (2) and (iv) of the Defence of India Rules, 
1962 After the preliminary enquiry, the learned Chief Presidency Magistra te 
framed charges under secticn 135 (b) (i1) of the Gustcmş Act and rule 126-P (2) (2) 
and (iv) of Part XII-A, Gold Control—Ghapter VI of the Defence of India Rules, 
read with rule 126-H (2) (d) ofthe said Rules. The learned Chief Presidency 
Magistrate has not recorded any finding ın respect of the charge under rule 126-P 
(2) (22) of the Gold Control Rules 


The facts of the prosecution case are briefly these. The revision petitioner who 
is a native of Karaıkudı, Ramnad District, alghted from the Raichur-Madras 
passenger at the Madras Central Station at about 5-45 PM on 15th September, 
1965. On suspicion, PW 1, the Inspector of Central Excise intercepted the peti- 
toner and took him to the room of the Assistant Station Master. The petitioner 
was,found to be in possession, of a,cloth bag. But nothing incriminating was found 
in the cloth bag The person of the petitioner was searched and while untying his 
dhot, P.W 1 found a clòth pouch tied around his waist. P.W 1 seized the cloth 
pouch in the presence of P.W 2, the Deputy Superintendent of Central Excise. 
The pouch contamed small compartments, in which there were 12 bits of gold bars 
with foreign markings, weighing 120 tolas and 20 gold sovereigns. The loin cloth 
* kowbeenam’ worn by the petitioner was also searched and it contained three gold 
Sovercigns w apped in a paper and tied ın the loin cloth. They were seized under 
mahazar Exhibit P-1. Two railway tickets were also seized from the petitioner and 
one of those tickets was a reserved ticket frem Bcmbay to Madras. The petitioner 
was thereafter taken to the Gustoms Office where he gave a statement Exhibit P-2. 
The petitioner stated thathe went to Bumbay at theinstance of one Mani 
and brought 12 bits of gold and 20 gold sovereigns frcm Bc mbay by concealing them 


on his person, that he purchased three gold sovereigns for his own use for Rs. 315 
and that he had them concealed ın the ‘ kowbeenam ” 


A show cause notice Exhibit P-3 under the Custcms Act and another show cause 
notice Exhibit P-4 under Gold Gontrol Order were served on the petitioner. The 
petitioner sent a reply to the show cause notices under Exhibit P-5 confessing his 
guilt and also stating that hehad nothing more to add to what he had already 
stated ın his statement under Exhibit P-2. He also pleaded that as he was the * 
first offender, he might be dealt with leniently. The Collector of Customs 
ordered the confiscation of the contraband gold 


The case of the petitioner before the lower Court as disclosed in his statement 
under section 342, Criminal Procedure Code, was that he visited his relative’s house 
at Renigunta and that while he was at Renigunta Railway Station, one Sait met 
hım and took him to the waiting room and told him that if he could 
carry. some articles to Madras, he would be paid Rs. 150 to Rs 200. His further 
case was that the said Sait tied some cloth pouch ın his waist saying that ıt was a 
pledged article and asking him to deliver the same to him at Arkonam or Central 
Station. The petitioner admitted the seizure of the gold from his person, but he 
would say that he was not aware of the contents of the cloth pouch 


So far as the conviction under section 136 (5) (n) of the Customs Act 
as concerned, there cannot be any difficulty ın sustaming the same ın view of the 
overwhelming evidence against the petitioner and admissions made by hım. 
The learned Counsel for the petitioner 1s unable to challenge the conviction under 
the said section As already noted, it was admitted by the petitioner that gold was 
seized. It bore foreign markmgs. There 1s little doubt that the gold had been 
imported into India from a place outside India and the gold ıs liable to be confis- 
cated under section 111 (d) of the Custems Act Under section 123 (1) of the said 
Act, if any goods were seized by the cfficers ın the reasonable belief that they are 
smuggled’ goods, the burden of proving that they are not smuggled goods shall be 
on the person from whose possession the goods were seized. The petitioner has not 
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discharged that burden. He has admitted in Exhibits P-2 and P-5 that he was. 
carrying the gold at the instance of a third party It ıs difficult to believe the case 
of the petitioner, set up by him ın his statement under section 342, Orunınal Proce- 
dure Code, that he did not have knowledge about the gold Itwasın a cloth pouch. 
He tied it to hıs waist. He must have necessarıly known as to what the pouch 
contamed Therefore, the conviction under section 135 (b) (11) 1s confirmed 


- The learned Counsel for the revision petitioner strenuously contended that the 
conviction under section 126-P (2) (i/) and (iv) read with rule 126 H (2) (d): 
of the Gold Control Order cannot be sustained as it cannot be said under any 
stretch of imagination that by having been m possession of gold as carrier the peti- 
tioner acquired ıt within the mischief of rule 126-H (2) (4) and 126-P (2) (#2) and (iz). 
There appears to be force ın the contention of the learned Counsel Its, therefore, 
necessary to note the relevant provisions of the Gold Control Rules. Rule 126-H 
(2) (d) is as follows : 

“ Save as otherwise provided in this Part..........0.0:008:01510:220205 
(d) no person other than a dealer licensed under this Part shall pay or other- 
wise acquire or agree to buy or otherwise acquire, gold, not bemg ornament, 
except, 
(1) by succession, intestate or testamentary, or 
(41) ın accordance with the permission granted by the Böard in this behalf: 
Provided that a refiner may buy or accept gold from a dealer licensed under 
this Part.” 


Rule 126-P (2) (w) makes the contravention of the rule 126-H (2) (d), an’offence 
punishable under (vi) of the same rule which is as follows — 


“ (yl) whoever buys, or otherwise acquires, or accepts gold in contravention 
of any provisionofthısPart,..................... > .shall be punishable with 
imprisonment for a term of not less than six months, and not more than two years. 
and also with fme.” 


Itıs material to note that a mınımum sentence 1s provided for the offence under 
this rule whereas no such minimum sentence 1s provided under section 135 (b) (11) 
of the Customs Act From these provisions, ıt 1s contended by the learned Counsel 
for the petitioner that the petitioner by carrying the gold as a carrier, as admitted 
by him ın Exhibits P-2 and P-5 and even ın his statement under section 342, Criminal 
Procedure Code, it cannot be said that he acquired the gold asa carner. He further 
contended that mere possession of gold cannot be equated with acquisition To. 
acquire, according to the learned Counsel, 1s to get some interest in the property 
in contradıstınctıon with possession where a person can possess even without 
acquiring interest in the property, for instance, the possession by carrier who carries. 
for hire. 


According to the Oxford English Dictionary, the word ‘ acquire’ mears, to 
gain or get as one’s own (by one’s owf exertions or qualities) According to 
Ramanatha Iyer’s Law Lexicon, the word ‘ acquire’ means, to become the owner of 
property, to make property one’s own. 


“ Acquire’? means, to have gain or to get terest in the property <A carrier 
of goods for hire cannot be said to acquire interest in the property which he carries. 
It 15 true, a carrier is in possession of the property while he carries but without any 
interest ın the property. Its very significant to note that in contradıstınctıon to: 
the language used m rule 126-P (2) (vi), rule 126-P (2) (ui) creates a separate offence 
for mere possession of any quantity of gold m contravention of rule 126-1 (10). 
Rule 126-P (2) (#) 1s as follows — 

“ Whoever has m his possession or under his control any quantity of gold in 

contravention of any provision of this part shall be punishable. ... ..... weet 


If the petitioner had been convicted under this rule the conviction would have- 
been perfectly justified. I, therefore, hold that the petitioner was only a carrier 
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and as carrier, he was in possession of the contraband He has not acquired the 
gold, ın the sense that he has acquired any interest nit The conviction and sen- 
tence under section 126-P (2) and (iv) and (ui) are set aside and the petitioner 1s 
acquitted of that offence, and the fine amount, if paid, willbe refunded tohim The 
conviction under section 135 (4) (11) 1s confirmed There 1s no mmimum sentence 
for this offence. It appears that the petitioner had been ın jail for a short term. 
The gold was confiscated Takmg these circumstances, I reduce his sentence of 
imprisonment to the period already undergone, but instead, I ımpose a fine of Rs 250 
in default to undergo simple imprisonment for two months. 


The revision petition 1s dismissed with the modification mentioned above. 


VME —— Revision Petition dismissed. 
IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
PRESENT :—MR. Justice N KRISHNASWAMY REDDY. 
Publıc Prosecutor .. Appellant® 


v. 
Thangavelu Pıllai .. Respondent. 


Prevention of Food Adulteration Act (XXXVI of 1954), section 16 (1) (a) (11)—Offence of 
selling adulterated ghee—Ingredients—Delay in analysis—Effect—Burden of proof— 


Report of analyst submitted after 2 months—Date of analysis not mentioned—Conviction 
unsafe. 


The fact that the sample of ghee was sold by the accused and that it contamed. 
37 per cent fat (not derived from milk or cream) would be sufficient to bring home 
the guilt against the accused ın respect of the offence of selling adulterated ghee. 


It would not be correct to say that when there is a delay m analysis, the prose- 
cution should establısh that the delay had no relation to the causing of adultera- o,“ 
tion in the sample. But when in the report of the analyst submitted after twos 
months after the receipt ofsample by him, it is not mentioned as to when the analy- 
sis was made, ıt would not be safe to hold that even at the tıme the sample was 
purchased ıt must have been adulterated 


Appeal under section 417 of the Code of Criminal Procedure, 1898, against 
the acquittal of the aforesaid respondent (accused) of offences under section 16 (1) 
(a) (1) of the Prevention of Food Adulteration Act, by the Sessions Judge, East 
Thanjavur Division at Nagapattınam ın C A. No 74 of 1965 on his file dated agrd 
November, 1965 (GG. No. 174 of 1965 on the file of the Court of the Additional 
First Class Magistrate, Mayuram). 


The Assistant Public Prosecutor, for Appellant. 
K. S. Naidu and R Vijayan, for Respondent. 
The Court delivered the following 


Jupcment —This appeal has been preferred by the Public Prosecutor against 
the order of acquittal by the Sessions Judge, Nagapattinam, n GA No. 74 of 1965, 
reversing the conviction andsentence of the respondent passed by the Additional 
First Class Magistrate, Mayuram, in G C. No. 174 of 1965, under section 16 (1) (a) 
(1i) of the Prevention of Food Adulteration Act. 


The prosecution case 1s briefly this: The respondent Thangavelu Pillai was a 
ghee merchant at Sirkah P.W. 1 Ellappan purchased sample of ghee from the 
respondent for analysis and after observing the formalities, he divided the ghee 
purchased by him into three parts and put them ın three bottles He gave one to 
the respondent, retamed the other with hım and sent the third to the analyst. This 
was on,2gth April, 1965. The Public Analyst received the sample sent by P W, 1 
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on 30th April, 1965, and submitted a report signed by him on 2nd July, 1965. He 
found cn analysis that the s: mple cf ghee ccnt ined 37 percent cffat and that the 
fat was net derived frem milk or cre: m. The respcndent plezdcd guilty to the 
charge He happened tc be a secc nd fkrder and he was ccnvicted and sentenced 
to underg simple ımprıscı ment fcr three mcenths and to paya fine cf Rs 200 
The learned M: gistrate tock a Jenient view by not providirg the minimum sentence 
for his seccnd ccnvıcticn as the respcndent happened to be an old men. Against 
the ccnvicticn and sentence, the respcndent preferred an appeal The learned 
Sessic ns Judge acquitted the respcndent cn t he grcunds that the plea of guilty could 
not be accepted as the ingredients cf the « ffence were not made out, that there was 
inordinate delay ın analysır g the ghee and that the increase of fat in the ghee mıghf 
be due to exposure and other circumstances. He relied upcn a decisic n of this Court 
in Mohammed Sheriff Sahib v State 1, that the prosecuticn should establish, ın case where 
there was a delay ın analysis, that such delay had no relâticn to incriminating excess 
percentage of the fatty content of the oil I am unable to agree with the reasons 
given by the Sessions Judge ın acquitting the respondent. 


On the first pomt that the ingredients of the cffence were not proved, there 1s 
absolutely no basis for the learned Sessic ns Judge to cc me to that ccnclusıcn The 
fact that the sample has been sold by the respcndent and that ıt contained 37 per 
cent fat wculd be sufficient to bring hcme the guilt against him in respect of the 
<ffence with which he was charged ‘In regard to the second point, ıt 1s unfortunate 
that the decisicn of the Divisicn Bench reported ın Chandran v State*, overruling 
the decis n in Mohammed Sheriff Sahib v Statel, was not brc ught to the notice of the 
learned Sessicns Judge Its stated by the Dıvısıcn Bench that ıt will always be open 
to an accused in any particular case to shcw that the packing was ne dequate or that 
it was so defective that it could not have prevented air and light affecting the sample 
ou ccntamed ın the bottle and further stated that each case will have to be decided 
upcn its cwn facts and no rigid rules can be laid down concerning the appreciation 


of the technical evidence 


He wever, I am not inclined to interfere with the order of acquittal ın this case. 
Unfortunately, ın the report of the analyst, ıt ıs not menticned as to when the analysis 
was made Thes:mple was received on goth April, 1965 Tull the report was sent 

‘by the analyst, n mely, and July, 1965, 1t was not known as to when the bottle was 
opened and when ıt was analysed İn the absence of any material as to when actually 
the ghee was analysed, 1t would not be safe to hold that even at the time when the 
ghee was purchased, ıt must have been adulterated. Itis possible in those cır- 
cumstances that certain imtervening causes might have occurred In any event, the 


conclusion of the learned Sessions Judge cannot be said to be incorrect 


In the result, the appeal 1s dismissed. 
V.K. SS Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT .—Mr. Justice N KRISHNASWAMY REDDY 


Sekharan Petttloner* 
Criminal Procedure Code (V of 1898), sections 226 and 227—Charges framed by the committal 
Court—Power of Sessions Court to add to or alter, before commencement of trial. 


A Sessions Judge is not bound by the charges framed in the committal Court 
Tfit ıs brought to his notice that the charges are erroneously framed not warranted 


1 (1961) MWN 712 (1961) MWN (CrL) 2. (1964) MWN. (Crl ) 156. 
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by the facts of the case or the charges are imperfect, the Sessicns Judge could satisfy 
himself, frcm the records and other materials available, whether there 1s a case for 
altering or adding to the charge However, ıt ıs clear from sections 226 and 227 
of the C de of Criminal Procedure that a Sessicns Judge cannot altogether ¢ mit 
a charge which has been framed by the ccmmıttal Ccurt The Sessx ns Judge m 
such a case must proceed with the charge and ultimately may acquit if the charge 
could not be sustained. But there cannot be any objecticn at all on the same set 
of facts to alter the charge under section 307, Indian Penal G»de, to an allied charge 
or to an inferior charge, if the records warrant ıt It will not amount to an 
omission 


Keshavlal v Prabodhchandra®, 1964 (2) Cr L J. 87, not followed 


Petition under sections 435 and 439 of the C de of Criminal Procedure ,1898, 
praying the High Court to revise the order of the C urt of the Second Additional 
Sessions Judge, Madras Dıvısıcn, Madras, dated 6:h February, 1968, and made in 
Cri M P. No. 34 of 1968 m SQ No. 13 of 1967 


P. N George, for Petitioner. 
The Assistant Public Prosecutor, for State. 
The Court made the followmg 


ORDER —The point that arises in this revision petition is whether a Sessions 
Judge has got power to alter or add to the charge framed by the ccmmıttal Court 
before the commencement of the trial. 


What the petitioner did in this case was, he filed an application before the Addi- 
tional Sessions Judge, Madras, requesting him to alter a charge under secticn 307, 
Indian Penal G de, under which the ccmmuttal was made, to one under section 326, 
Indian Penal G de. The learned Additional Sessions Judge held that he had no 
jurisdiction to drop a charge under section 307, Indian Penal Ccde, and frame a 
charge under section 326 instead He cited a case ın Keshavlal v Prabodhchandra}, 
and also a decision of the Supreme Court in Banwari v. State of UP? As far as 
I could see there 1s no reference to either section 226 or section 227, Criminal Pro- 
cedure Code, ın the Supreme Court decision. In the darlıer decision a single Judge 
of the Orissa High Court held that altering a charge under section 307, Indian Penal 
Code, to one under section 324, Indian Penal Code, would amount to quashing of the 
earlier charge and that that could be done only by a High Court under section 561, 
Criminal Procedure Code, and that a Sessions Judge, before the commericement of 
the trial, could not alter the charge. With great respect I am-unable to agree with 
the wide observations made by the learned Judge of the Orissa High Court Section 
226, Orımmal Procedure Code, reads thus. so 


“ When any person is committed for trial without a charge, or with an imperfect 
or erroneous charge, the Court, or, in the case of a High Court, the Clerk of the 
State may frame a charge or add to or otherwise alter the charge, as the case may 
be, having regard to the rules'contamed ın this Code as to the form of charges.” 


Section 227, Criminal Procedure Code, 1s as follows :— 


“ (1) Any Court may alter or add to any charge at any time before judgment 
ıs pronounced or in the case of trials by Jury before the Court of Sessions or 
High Court, before the verdıctofthejuryısreturned................ © 


In either of these sections there 1s no basis for making a discrimination between the 
charges framed before the commencement of the trial and after the commencement 
of the trial, The charges are normally framed by the Sessions Court before the 
trialbegins o Ifıtıs brought to the notice of the Sessions Court that the charges are 
erroneously framed not warranted by the facts of the case or the charges are imperfect, 
the Sessiqns Judge could satisfy himself, ın those circumstances, from the records and. 





1. (1964) 2 Cr.L J. 87. 2. AIR 1962S.G 1198 at 1201 


534 THE MADRAS LAW JOURNAL REPORTS. (1968 


other materials available, whether there is a case for altering or adding to the charge. 
It ıs very clear frem both the provisicns mentioned above that a Sessions Judge 
cannot altcgether omit a charge which has been framed by the commıttal Court and 
on which the trialhas to take place The Sessicns Judge in such a case must proceed 
with the charge and ultımately may acquit if the charge could not be sustained. 
‘There cannot be any objection at all on the same set of facts to alter the charge under 
section 307 to an allied charge or to an inferior charge, if the records warrant any 
such alteration. It will not amount to an omuissicn. 


A Dıvısion Bench of this Court ın In re, Subburathnam}, in dealing with the 
scope of sections 226 and 227, Criminal Procedure Code, observed in the following 
words with which I am bound and respectfully agree : 


“ A trial Judge at Sessions is not bound by the charges framed ın the commıt- 
tmg Court and he has ample power to revise and alter them not only at the com- 
mencement of the trial under section 226, Criminal Procedure C de, but under 
secticn 227, Criminal Procedure Ccde, at any stage of the trial before the verdict 
of the jury 1s returned or the opinions of the assessors are recorded ” 


The petitionis allowed The learned Sessidns Judge may consider, 1f necessary, 
bearing in his mind the principles laid down ın this order, whether there 1s any 
necessity to alter the charge under secticn 307 to one under secticn 326, Indian Penal 
Code The petitioner is permitted to file a fresh application and adduce any evı- 
dence 1f he thinks fit ın support of the application 


V.K. —— Petition allowed 


IN THE HIGH GOURT OF JUDIGATURE AT MADRAS. 
PRESENT —MR. Justice N. KRISHNASWAMY Reppy. 
Ramaswamı Gounder .. Accused* 


Criminal Procedure Code (V of 1898), section 549—Person subject to Indian Army Act— 
Conviction and sentence—Magistrate not knowing the accused to be a serving sepoy— 
Procedure followed by the Magistrate, if liable to be quashed 


Section 549 (1) of the Code of Criminal Procedure has to be understood that 
when a person 1s brought before the Court, the Magistrate should have known that 
he 1s brought as a person subject to the provisions of the Indian Army Act With- 
out the information of that nature, ıt would be impossible for the Magistrate to 
follow the procedure under section 549 _If there 1s no material for the Magistrate 
to know that he was a serving sepoy subject to the provisions of the Army Act, 
it cannot be said that the procedure followed by him is wrong It would be un- 
fair to quash the proceedings and allow the accused to be tried by the Court- 
Martial, in view of the fact that he had served the full term ofimprisonment. 


Case referred for the orders of the High Court under section 439 of the Criminal 
Procedure Code, 1898, by the District Magistrate (J.), Tiruchirapalli m hus letter, 
dated grd May, 19466 m RG No. A-21224/65 (CrlR CG No. 8/66) (GG. No. 
1854/65 on the file of the Court of the Sub-Magistrate (J ), Karur. 


Accused not represented. 
The Assistant Publıc Prosecutor, for State. 


The Court made the following 
ORDER —This reference 1s submitted by the District Magistrate (J ), Tiruchı- 
rapallı, under section 439 of the Code of Criminal Procedure One 
Ramaswamı Gounder was arrested by Velayudhampalayam Police under section 
4-A of the Madras Prohibition Act on 22nd July, 1965 The charge-sheet against 
A, a a ee 
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#CriR.G No. 700 of 1966 
Case Referred No 7 of 1966. 26th June, 1968 


ai] RAMASWAMI GOUNDER, In re (Krishnaswamy Reddy, J.). 535 


thesaid Ramaswami Gounder was filed on 2 grd July,1965, before the Sub-Magistrate, 
Karur. 'The Sub-Magıstrate remanded the accused and on the adjourned date, 
the accused admitted the offence. The Sub-Magistrate therefore convicted and 
sentenced him to suffer rigorous imprisonment for six weeks Its stated that the 
accused has undergone the full term of imprisonment. It appears that after he 
was convicted, the said Ramaswamı Gounder sent a telegram to the Multary 
Authorities on 25th July, 1965, as he was a soldier during the relevant period The 
Military authorities addressed the Sub-Magistrate, Karur, on 17th December, 
1965, about the irregularity in the procedure followed by him in trying the accused 
“who was subject to the provisions of the Indian Army Act. The Sub-Magistrate 
sent a report to the District Magistrate (J ), Tıruchirapallı, stating that neither 
the accused nor the police brought to his notice that the accused was a serving sepoy 
“and therefore it was not possible for him to follow the procedure laid down ın rule 
IV of the Crımınal Courts and Court-Martial (Adjustment of Jurisdiction) Rules, 
1952. The learned District Magistrate referred this matter to this Court as he felt 
that the procedure followed by the Sub-Magistrate was not according to law. 


It now transpires from the letter addressed by the Military Authorities that the 
accused. was a serving sepoy during the tıme of his arrest and conviction, and he 
-would be subject to the provisions of the Indian Army Act. An offence similar to 
that of section 4-A of the Prohibition Act by a sepoy can be tried and punished by 
a Court-Martial and under section 549 of the Code of Crimmal Procedure, ıt is 
obligatory on the part of the Magistrate, when a person subject to Military, Naval 
or Aur Force law, 1s brought before him, charged with an offence for which he is liable 
to be tried either by a Court to which the Code of Criminal Procedure applies or by 
a Court-Martıal, to have regard to the rules framed under section 549 (1) and deliver 
such person to the Commanding Officer of the regiment, corps or detachment to 
which he belongs for the purpose of being tried by the Court-Martial. It is true 
that the accused 1s a serving sepoy and should have been delivered by the Magis- 
trate to the Court-Martial according to the provisions and the rules framed 
thereunder But, in this case, as stated by the learned Sub-Magistrate, none brought 
to his notice that the accused was a sepoy at the time of the trial or conviction. 
Section 549 (1) has to be understood that when a person 1s brought before the Court, 
the Magistrate should have known that he ıs brought as a person subject to the pro- 
visions of the Army Act. Without the information of that nature, ıt wou wu 
impossible for the Magistrate to follow the procedure under section 549 Then the 
‘whole question turns on the pomt whether the person brought before the Magistrate 
is a person subject to the provisions of the Indian Army Act. If there 1s no material 
for the Magistrate to know that he was a serving sepoy subject to the provisions of 
the Army Act, ıt cannot be said that the procedure followed by him ıs wrong. What- 
ever the position may be, taking the facts of the present case, it would be unfair to 
quash the proceedings and allow the accused to be tried by the Court-Martial, in 
wiew of the fact that he had served the full term of imprisonment. 


The reference 1s ordered accordingly. 
V. M.K. Ordered accordingly . 


Nİ 
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IN THE HIGH CCLRT OF JUDICATURE AT MADRAS. 


PRESENT —Mr M. ANANTANARAYANAN, Chief Justice AND MR. Justice 
M Natesan. 


The State of Madras represented 
by the Collector of Madras .. Appellant® 
v. 
M. Balakrıshna Mudalıar .. Respondent. 


Land Acquisition Act (I of 1894), sections 4 (1) and 18—Basis of the determination of com- 
pensation—Capitalisation of the annual rental value—Proper valuation by taking the 
true rental value prevailing at the time of section 4 (1) notification 
On: the question as to how to arrive at the correct figure for capıtalısıng tke 
annual value, since that was krown, held that the proper valuaticn could 
be arrived at by taking the true rental value that should have ‘prevailed at 
the tıme of the section 4 (1) notificaticn and multiplyirg it by the prcper 
figure of capitalisation İn the present case the net annual value should be 
properly multıplıed by 18 and not by 24 because the buildimg was quite an 
ancient one even on the date of the section 4 (1) notification f 

Appeal under clause 15 of the Letters Patent against the decree and judgment of 

Venkatadr', J, dated the 4th December, 1963, and passed ın Appeal No 267 of 

1961 and memorandum of cross objecticns thereto preferred a gainst the decree 

of the Second Assistant Judge, City Civil Ccurt, Madras, dated 22nd Ncvember,, 

1960, and passed ın Land Acquisiticn Case No 61 of 1960. 

The Additional Government Pleader (V Ramaswami), for Appellant 

R Desikachari, Joseph Ignatius and S Krishna Rao, for Respondent 

The Judgment of the Court was delivered by 

Anantanarayanan, C 7 —The appeal ıs by the Government, from the Judgment 
of Venkatadrı, J , ın Appeal Suit No 267 of 1961, which related to a short matter 
of the proper valuation of an extent of 1,591 square feet bearing Door No 2/31, 
Xavier Street, Madras City, acquired under the Land Acquisiticn Act Admittedly 
the Land Acquisition Officer awarded a total ccmpensaticn ci Rs 5,376 co P for 
the value of the land and the building (small tiled house) situate thelec n, including 
the 15 per cent. solatıum. 

There was a reference under section 18 of the Land Acquisition Act, and, upon 
this reference the learned Second Assistant Judge, Cıty Cıvıl Court, increased the 
compensation to Rs 6,750 Appeals were preferred, both by the claimant and by 
the State, from this judgment and decree, and the matter came up before our 
learned brother (Venkatadrı, J ) with reference to the proper basis of the determma~ 
tion of compensation, where small areas of this kind, situate m the city, are acquired, 
under powers of eminent domain. 

It may be convenient, at the outset itself, to refer to the basis of valuaticn respec- 
tively adopted ın the award, and, by the learned Judge of the City Cıvıl Court, m 
appeal. The award officer observed that the buıldıng was admıttedly fetchıng a 
rent of Rs 30 per mensem to the owner, and, takıng the annual ınccme ccmputed. 
thereon, he deducted quit rent municipal taxes and charges for maintenance, and 
arrived at the net annual income at Rs 259 85 He then stated that the manager,, 
Reserve Bank of India, specified the market quotation ın respect of the Government 
of India 3 per cent conversion loan 1986, as on 29th January, 1958 to be Rs 71 n 
respect of paper, bearing the ex facie value of Rs 100 The award c fficer thus 
divided Rs 71 by the rate of interest (three percent.) and arrived at a figure of 23 6. 
rounded off to 24, as representing the proper figure for multiplicaticn, ın order to 
capitalise the value Ultimately, he awarded the total compensation, earlier refer- 
red to, after making allowance for the considerable age of the building and, ın conse- 
quence, capıtalısıng the annual value at eighteen years purchase. 

m OA 
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The learned Judge of the City Civil Court apparently felt that this was not a 
prope: method, in the circumstances ofthıs case He thought that the proper yalua- | 
tion could be arrived at by adopting the basis of the cost of constructicn The pro- 
perty was purchased by the claimant in 1945 forasumofRs 4,500 and the clarmant 
had improved ıt at a cost of Rs 1,050 The learned Judge made allcwance for a 
rise of about 50 per cent in the value of real property, during the 13 years that had 
elapsed after the purchase He thus arrived at the proper ccmpensation as Rs 6,750 
and determined ıt accordingly 


When the matter came up before the learned Judge (Venkatadrı, J ) the learned 
Judge pointed out that the true question was, how to arrive at the correct figure 
for capıtalısıng the annual rental value, smce that was kncwn On this aspect, the 
learned Judge referred to the decision of the division Bench ın Radhakrishna v 
Province of Madras1, We certainly agree that this decision, which reviews the prior 
case-law of this Court on this aspect, may be taken as enunciating completely the 
principles that should be applied to a situation of this kind 


The learned Judge first referred to the decisicn in Collector of Kisina v. Zamindar 
of Challapalli? He poited out that Venkatasubba Rao, J , has observed ın this deci- 
sion that the adoption of the arbitrary rule of capitalisaticn at twenty years’ purchase, 
would not be justified, where there ıs definite evidence about the actual return upon 
secured meney mnvestment, or gilt-edged security When that return was 3} per 
cent. the figure should be arrived at by dividing 100 by the figure of the return, 
which would, therefore, permit the value to be multiplied by the figure 30 or there- 
abouts. In Land Acquisition Officer, Calicut v Subba Rao3, another division Bench of 
this Court, follcwed the principles ın Collector of Kisina v Zamindar of Challapalli?, 
and laid 1t down as an authorised practice of the Courts, to calculate the prcfits from 
any form of landed property as equal to the prcfits made by investirg money m 
guilt-edged securities The further case-law need not be reviewed here, as, after 
noting the vicissitudes of the case law, the division Bench ın Radhakrishna v Province 
of Madras! finally observed that the number of years purchase could be properly 
arrived at, by taking into account the interest yielded by Government securities at 
the time of the notification under secticn 4 (1) of the Act. In that particular case, 
the, figure adopted was 331/3 


Venkatadri, J , referred to these cases and also toa decision of Subrahmanyam, 
J » in State of Madras v Mohammed Ibrahim* Fınally the learned Judge took the figure 
of 3 per cent, and dividing 100 by this figure arrived at the figure for capitalisation 
as 33 1/3 He thought that the Land Acquisition Officer was wrong ın adopting the 
figure for capitalisation at 18 years 


We agree with the mam argument of the learned Additional Government 
Pleader that the method adopted by our learned brother (Venkatadri, J ) overlooks: 
one vitalconsideration Certaimly, thefigure for capitalisation could well be adopted 
at the figure resulting from the division of 100 by the figure of investment return on 
secured investment, at the date of the section 4 (1) notification But thisis not three 
per cent. and this is very clear from the notification of the manager of the Reserve 
Bank of India, which 1s the sole material on record on this aspect. When the 
manager pointed out that paper bearing the ex facie value of Rs 100 relating to the 
Government of India three per cent, Conversion Loan, 1986 was quoted at Rs 71 in 
the market, what was really implied by this, was that the true figure for the return 
on contemporaneously issued guilt-edged securities had gone up at the relevant date 
(29th January, 1958) and was no longer three per cent, Actually, the learned Addi- 
tional Government Pleader has furmshed a table of calculation to Court, and, this 
shows that the current figure should be 4 28 per cent. or thereabouts If 100 1s. 
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divided by this figure, it comes to an approximate figure of 24 years’ purchase as 
the proper figure for capitalisation 


The economic principle behind this can be very simply illustrated At a tıme 
when the rate of return on secured investment 1s low (three per cent.) we may safely 
assume that itis a period of depression, and of deflationary tendencies Hence 
the rent or mcome on house property will also be low, during such period and it ıs 
only fair that the value should be arrived at by dividing 100 by the low return figure, 
thus establishing the high figure of 33, as the figure for capitalisation But, when 
the rate of interest goes up, rents also will increase, and this may be assumed as 
axiomatic During sucha period, 1f the rate of interest gives a low figurefor capita- 
lisation, on the contrary, the rentals would have necessarily increased and thus the 
owner 1s equally secured a just compensation for the value of his property. 


In the present case, therefore, we thmk we may well arrive at the proper valua- 
tion by taking the true rental value that should have prevailed, at the time of the 
section 4 (1) notification, and multiplying it by the proper figure for capitalisation 
But, we are unable to agree that the true rental value can only be determined at 
Rs 3opermensem. No doubt, that wastherent prevailing under the contractual 
tenancy. But it has to be noted that the contractual tenancy became a statutory 
tenancy, by virtue of the provisions successive Rent Control Acts ‘The result was 
that, with regard to a building which had been purchased and rented from a period 
several years antecedent, the Rent Control Act inhibited the owner from deriving 
rent which he should have obtained easily, had he been able to secure the release 
of the property from the provisions of the Act. l 


Since the rent of Rs 30 seems to have prevailed from 1945 onwards, perhaps 
even earlier, and, we are concerned wıth the year 1958, by which tıme both real 
property values and rental values registered a sharp increase, we thmk that the 
figure of Rs 45 per mensem could well be taken as the reasonable and proper rental 
figure. Qulculated on this basis, and making the usual deduction, we arrive at a 
net annualincomeofRs 387 We ought to multıply this by 24, if we were merely 
adopting the formula without a modıficatıcn But, we are here dealing with a 
building that was already sixty years old, and the further life of which must certainly 
be considered restricted by the age of the building We must make ıt clear that the 
principle and the formula referred to ın the previous decisions are certamly authori- 
tative, and should be applied to a case of captitalisation ; but that this does not imply 
that special modification may not be made by Court, resultmg from the particular 
facts of the case before the Court. In the present case, we are of the view that the 
net annual value that we have arrived at, should be properly multiphed by 18 and 
not by 24 because the building was quitean ancient oneevenon the date of the 
Section 4 (1) notification Thus, we arrive at the total figure of Rs 6,966 as the 
Proper compensation, and, we award this amount with 15 per cent solatium 
thereon and the statutory interest. 


The appeal is partly allowed accordingly. Both parties will have propor- 
tionate costs. 


V.M.K. Appeal partly allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT :— MR. Justice T VENKATADRI. 
M/s. P. N. P. Thulkarunaa & Co, Madras, by its Partner 


P. N. P. T. Gulam Kader . Oo Petıtıoner* 
y. 
The Director, Enforcemert Directorate, Ministry of Finance, 
Reserve Bank Building, New Delhi .. Respondent. 


_ Partnership—Sole proprietary concern of a father—Inherited by the sons who formed 
the partnership—Transactions of the deceased father constıtutıng a statutory 
crime—Sons not having taken part m the proprietary business of the father— 
Ae knowledge of such transactions—If hable to ‘statutory penalties—Vicarious 
ability. : 


Foreign Exchange Regulation Act (VII of 1947), sections 5 (1), 23 (1) and 23 (C). 


The partners of the partnership firm are brothers. They inherited the business 
of their father on his death and formed the partnership in April, 1959 Prior to 
that the petitioner company known as T. & Co was the sole proprietorship 
concern of the father. Some of the business transactions of the deceased father (as 
seen from the documents seized on a search made under section 19 of the Foreign 
Exchange Regulation Act, 1947) had contravened the provisions of section 5 (1) 
(d) of the Act. 


The partners though heirs of this deceased and took over all the assets and lia- 
bilities of the sole proprietorship concern of their father had not taken any interest 
in that concern prior to the death of the father, nor 1s 1t the case of the Department 
that they had any knowledge of the contravention of the provisions of the Act. 

' ‘Still the Enforcement Directorate imposed a penalty on the partnership for the said 
contravention under section 23 (1) (a) of the Act. 


The partnership by a partner filed a writ petition challenging the levy. 


Held: Under section 23-C of the Foreign Exchange Regulation Act (VII of 1947), 
if a company commits a contravention of the provisions thereof, every person who 
was at the time of contravention in charge of and was responsible for the conduct 
of business of the company shall be deemed guilty of such contravention. 


There 1s no provision in the Act that for contravention of the provisions of the 
Act (VII of 1947) by a person his legal representatives would be vicariously liable 
for the same. , 


The doctrine of vicarious lability is not of general application in the field of 
statutory crimes. It is a matter of construction in each case. Regard must be 
had to the object of the statute, words used, the nature of the duty and the person 
on whom imposed, the person by whom it would in circumstances be performed 
and the person upon whom the penalty 1s imposed. 


By merely stating that the petitioner company is a family concern the Department 
cannot equate the business of the father with the business of the partnership of the 
sons aS a company contemplated under section 23-C of the Act. 


Petition under Article 226 of the Constitution of India, praying that ın the 
‘circumstances stated therein, and in the affidavit filed therewith, the High Court will 
be pleased to issue a wnt of certiorari calling for the records relating to the Order 
No. M.F.E.N F. IV/63-64, dated 6th January, 1965; passed by the respondent, the 
Director, Enforcement Directorate, New Delhi, and quash the said order. 


M.R M. Abdul Karim, P.M. Jumma Khan and P.L. Meyyappan, for Petitioner. 
Habıbulla Badsha, Standing Counsel for Central Government, for Respondent. 


$ W.P. No. 695 of 1965. 25th March, 1968, 
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The Court made the following 

ORDER —The petitioner 1s a partnership firm consisting of brothers. It was 
formed ın the year 1959. The firm has filed this writ petition to quash the order 
dated 6th January, 1965, passed by the Director, Enforcement Directorate, Ministry 
of Finance, New Delhi, levying a penalty of Rs 10,000 under section 23 (1) (4) 
of the Foreign Exchange Regulation Act, 1947, for contravention of the provisions 
of section 5 (1) of the Act e 


As a result of the search of the petitioner’s premises under the provisions of 
section 19 (3) of the Act, certain incriminating documents were seized and a close 
scrutiny of the documents revealed, according to the Department, a number of con- 
traventions of the provisions of the Act. The petitioner was called upon to give 
full details about the petitioner’s connection with one K S. Mohamed Ismail of 
Penang Not being satisfied with the explanation offered, the Department proceeded 
to take proceedings under section 23 D Finally, the Department found the peti- 
tioner firm guilty of contravening the provisions of section 5 (1) of the Act relating, 
to restrictions on payments and imposed the penalty aforementioned 


According to the petitioner, the partnership firm was formed on 14th April, 1959. 
Before that date, the petitioner-company known as Thulkarunai & Co. was the sole 
proprietorship concern of the father of the present partners including the petitioner 
representing the firm ın this writ petition The proprietorship concein was in exis- 
tence from 16th August, 1940 to 11th April, 1959, when the father died. Soon after 
the death of their father, the sons formed the partnership firm and carried over all 
the assets and liabilities of the sole proprietorship concern of their father and 
continued the business In the course of their business, they found that their father 
had continuous dealings with one KSM Ismail, Madurai, from 1952 During the 
course of the hearing of the writ petition, I directed the petitioner to file a statement 
of accounts, and the company has accordingly filed a statement of account of K S M.! 
Isme1', Madurai, as found ın the ledger of P N P Thulkarunai & Co between 1953 
and 1963 One sees ın the account that large amounts had been taken as loan by the 
petitioners’ father from KSM Ismail, Madurai, and all those amounts bad been 
adjusted from time to time by payments to third parties under instructions and these 
amounts had been debited in his account According to the petitioner, this K SM. 
Ismail and his brothers had ancestral business ın Penang under the name and style 
of K. Sultan Alaudeen Sons. They had a branch at Maduraı On Ist January, 
1953, the partnership firm was dissolved and K S M. Ismail continued to have his 
branch at Madurai. This pet: oner-fim has no h ng to do with the business 
activiti-s of the Penang firm The father of the petitioners had transactions ever 
since 1952 with the said Madurai firm and ın the account books of the sole proprie- 
torship concern of the father, there was a folio in the name of K.SM. Ismail & 
Brothers , Madurai, until Ist January, 1953, and subsequently ın the name of 
KSM _ Ismail, Madurai The accounts were not closed at the time of the death of 
their father and the petitioners’ firm had perforce to continue the accounts 


The learned Counsel for the petitioners contends that the entire transactions. 
were with the Madurat Branch which 15 an independent entity, that borrowing loans 
and crediting the same to the lender's account does not amount to placing any sum 
to the credit of any person resident ın India within the meaning of section 5 (1) (dY 
of the Act, that the petitioners are not lable for any act done by their father and that 
the sole proprietorship concern was not a family concern as mentioned by the Depart- 
ment. 


I see much force ın the contentions of learned Counsel for the petitioner. Jt is. 
true that under section 23-C of ihe Acı, if the person commnutıng a contravention 
is a company, every person who, at the time the contravention was committed, was 
in charge of and was responsible to the company for the conduct of the business of 
the company, shall be deemed to be guilty of the contravention. But the acts in this 
case are alleged to have taken place in the sole proprietorship concern of their father. 
The petitioners, that 1s, the sons have had no interest ın the concern of their father. 
They have not taken part ın the management or control of the business during the 
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lifetime of their father. The sons were not ın charge of or responsible to the company 
for the conduct of the business of the sole proprietorship concern of their father at 
the relevant tıme. There 1s no provision in the Foreign Exchange Regulation Act 
that, if there ıs any contravention of the provisions of the Act by the father, his 
legal representatives would be vicariously liable and responsible for the same. The 
action taken by the Department against the legal representatives of Thulkarunai 
(father) is ın the nature of enforcement of the doctrine of vicarious hability. 


The application of the doctrine of vicarious lability in criminal law may be 
described as actuated by necessity rather than desirability. Crmunal responsibility 
is generally regarded as being essentially personal ın character, and ıt 1s with consi- 
derable diffidence that the principle 1s accepted whereby a man may be found guilty 
and punished for an offence which 1s actually committed by another. In Salmond’s 
Jurisprudence, it is stated at page 366: 

“ ,. .. there are two conditions to be fulfilled before penal responsibility can rıghtiy te 

imposed Tie one ıs tle dog of some act by the person to be reld liable. Aman isto be 
accounted responsible only for wat he himself does not for what oter persons do, or for 
events independent of human activity altogether. The other 1s the mens rea or guilty mind with 
which the act ıs done ” 
‘One member of a family is not vicariously lable for acts of another member, merely 
because of the family relationship. Thus, one spouse 1s not hable for the torts of the 
other , nor the parent for the torts of the child if nothing more than relationship 
appears ım the case In the case of partnership, ıt may be vicariously liable for the 
tortious acts of ıts agents and employees just as any other business unit may. This 
doctrime can also be extended to joint enterprise. This doctrine of vicarious liability 
has been severely criticised ın modern times by Judges ın clear and unmistakable 
terms. Lord Goddard delivermg judgment ın Gardner v. Akeroyd}, observed : 

“ That ıt ıs a necessary doctrine for the proper enforcement of much modern legislation none 
would deny, but ıt ıs not one to be extended Just as in former days the term ‘ odious’ was applied 
to some forms of estoppel, so might it be to vicarious hability. It makes a perscn guilty of ancflence 
actually committed by another when he may have no knowledge that ıt was being committed or may 
have done his best to prevent ıt.” 

Thus the doctrine of vicarious lability is not of general application in the field of 
statutory crimes It ıs a matter of construction ın each case It'is worthwhile to 
quote the words of Atkin, J. in Mousell Brothers v. L N W. Rly. Co? 

“... o regard must be had to the object of the statute, the words used, the nature of the duty 

daid down, the person upon whom ıt 1s imposed, the person by whom ıt would ın circumstances be 
performed, and the person upon whom the penalty is ımposed.” 
If we apply the above principles to the facts of the instant case, ıt is clear tbat the 
sons of Thulkarunai would not be hable to pay the penalty of Rs 10,000 imposed on 
them for the alleged acts of contravention by their father The Department cannot 
fasten the liability on the sons on the ground that they have succeeded to their 
father’s business They are no doubt the heirs of their father But when they 
succeeded to the estate of their father, they formed themselves into a partnership 
business, They never partook of any interest in the sole proprietory concern of their 
father It1s not the case of the Department that the petitioners had any knowledge 
of the transactions mentioned in the statement of account By merely stating that 
Thulkaruna1 & Company ıs a family concern, the Department cannot equate the 
business of the father with the business of the partnership of the sons as a company 
contemplated ın section 23-C of the Act. In ‘mens rea ın Statutory Offences’ by 
Edwards, 1t 1s observed at page 243 : 

“So long as modern legislation continues to intrude itself into every sphere of tradıng,busıness, 
health and social welfare activities, laying down elaborate ccdes of conduct to be observed by res- 
pone cfficials, so, too, the doctrine of vicarious lability w11] continue to te an evil necessity. 

ut each gesture on the part of the judiciary and of the Legislature which refuses to extend this 
obnoxious principle 1s to be applauded ” 
I entirely agree with the statement made by the learned author, and I refuse to extend 
the obnoxious doctrine of vicarious liability to the case of the sons of Thulkarunai 
a a ee ee 
L LR (1952)2QB 743atp 751 : (1952) 2 2 LR (1917) 2 K.B. 836 at 845: 87 
ANE.R 306 L.J K.B. 82 
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who are not responsible for the acts, 1f any, of contravention by their father while he 
was running the sole proprietorship concern. Further, ıt 1s clear that there 1s no 
provision in the Act itself that the legal representatives of a person who had con~ 
travened the provisions of the Foreign Exchange Regulation Act would also be 
liable for the penalty provided in the Act Originally, even in the Income-tax Act, 
there was no such provision It was only after the decision in Commissioner of 
Income-tax v. Ellis C. Reid} that the Income-tax Act was amended, so as to make the 
legal representatives of an assessee liable to pay the tax due by the assessee. I do 
not think, therefore, that the Department is right ın imposing a penalty of Rs 10,000: 
on the legal representatives of Thulkarunai & Company which was originally rum 
by the father as a sole proprietorship concern. 


The writ petition is allowed ; the impugned order is quashed. No costs. 


K.GS. —— Petition allowed ; writ of certiorari 
issued. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present -—Mr Justice T VENKATADRI 


Km Rm Kumarappa Chettiar .. Appellant* 
v. 
Ramana Gounder and others .. Respondents. 


Hindu Law—Pious obligation rule—Discharge of the father in insolvency proceedings— 
Discharge, if puts an end to liability of sons in respect of debts due and payable by the father. 


When once the father has been discharged under section 44 (1) of the Provincia 
Insolvency Act, sub-section (3) to section 44 cannot be made applicable to the sons 
[members of the Hindu joint family] when they are sued on thesame debt There- 
fore, the order of discharge will put an end to liability of sons in respect of the 

idebts due and payable by the father 


Appeal against the decree of the District Court, Coimbatore, dated 20th Novem- 


ber 1962 m AS 145 of 1961 preferred agaınst the decree of the Sub-Court, 
Coimbatore m OS No. 226 of 1956 


P. S. Balakrishna, Ayyar and PS Ramachandran, for Appellant. 
R. Narayanaswami and D. Meenakshisundaram, for Respondents. 


The Court delivered the following i 


Jupcment —This appeal arises out of a suit instituted by the appellant for 
recovery ofa sum of Rs 6,200 with interest on the foot ofa promissory note executed 
by the first defendant in favour of the appellant herem. The first defendant 1s the 
father. Defendants 2 and 3 are hıssons. Defendants 2 and 3 and their father were 
members of a joint Hindu family. On 7th February, 1952 the first defendant exè- 
cuted a promissory note for Rs. 3,650 ın favour of the plamtıff On rst July. 1953 
the first defendant executed a settlement deed ın favour of his minor sons of the entire 
estate He did not provide any property or make any arrangement to discharge 
the promissory note debt Subsequent to the execution of the settlement on 14th 
June, 1954, the father executed another promissory note for a sum of Rs 6 200 which 
according to him, was made up of Rs 2,036 received in cash and Rs. 4,61 5 due on 
earlier promissory note The plaintiff gave a notice on 1 5th June, 1955 calling upon 
the first defendant to pay the amount due and payable in respect of the promissory 
note for Rs 6,200 Subsequently the first defendant filed an insolvency petition 
I P. No_60 of 1956 on the file of the Sub-Court, Coimbatore In the schedule to 
his application he showed hus assets as ml In thisI P No 60 of 1956 the present 
plaintiff was a party. Hecontested the application that he should not be adjudica- 
ted insolvent but ın spite of the objection the first defendant was adjudicated insol-- 
vent Then the first defendant filed an application for discharge Here again the 


1 (1931) 33 Bom.L.R. 388: LL.R 55 Bom. 312. A.LR. 1931 
* S.A. No. 1746 of 1963. > Ia peers 1967. 


-— 
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plaintiff was given notice and he contested the same But nonetheless the first 
defendant was given a discharge on 11th September, 1957 


Even before the discharge of the first defendant ın the insolvency proceedings the 
plaintiff has filed the present suit against both the father and the defendants 2 and 
his sons on the foot of the promissory note executed by the father, the first defendant, 
forasumofRs 6,200 The plaintiff’s case is that even though the father is discharged, 
defendants 2 and 3, the sons of the first defendant, being members of the Hindu jomt 
family are lable to pay this debt The defence to the suit by the sons, that is defen- 
dants 2 and 3, is that once the lability due and payable by their father to the plam- 
tiff was discharged in the insolvency proceedings they are not bound ın law by the 
debt of their father. It is on these proceedings that the parties went to trial ` The 
Courts below dismissed the suit, so far as defendants 2 and 3 are concerned, since it 
was found that they were not bound in law to pay the debt due and payable by their 
father, the first defendant It ıs against this judgment and decree the plaintiff has 
preferred this Second Appeal 


In this appeal the learned Counsel for the appellant contended before me that 
mere discharge ın insolvency proceedings would not save defendants 2 and 3 from 
the lability of their father He cited S. Subbarao v. Narasimha Rao}, which is more or 
less simular to the facts of the present case. In that case the father executed a pro- 
missory note ın favour of the plaintiff and obtained a decree against him. Subsequent 
to the filing of the suit the father was adjudicated insolvent and a compositıdn in the 
insolvency proceedings was passed wherein it was declared that 3 annas in the rupee 
should be paid to the creditors When the plaintiff, who instituted the suit before 
the insolvency proceedings and obtained a decree against the father only, was taking 
execution proceedings against the sons, 1t was contended by the sons that since they 
had become divided from their father, they were not in law liable to pay the decree 
amount But when the matter came finally to the High Court, it was held that the 
composition or scheme which had been arrived at ın insolvency proceedings of the 
father did not reduce the debt or extinguish ıt in so far as the sons were concerned 
and that the sons were liable to pay the entire debt. There 1s some force ın the con- 
tention urged by the learned Counsel for the appellant in view of the above decision.. 
But my attention has been invited to the decision m Narayana v. Veerappa®, where it 
was observed at page 584, as follows :— 


“ The liability of a Hindu son to pay the debts of his father not being illegal or 
immoral (avyavaharıka) has been developed by judicial decisions frcm his pious 
obligation to save the father from sin, as laid down by the Hindu law texts. This. 
lability as now developed ıs certainly nota joint lability, nor a jomt and several 
liability as ordinarily understood ın English law ; ın fact ıt ıs difficult to bring ıt 
under any particular legal category of the English law ” 


The above decision was followed in Rangaswami Aiyangar v. Sivaprakasa Pillai’, 
where it was observed as follows :— 


“The son’s liability under the pious obligation rule in no sense arises out of 
contract. His lability arises solely from the fact that he ıs the son of his father 
and his personal law regards ıt as being right and proper that he should pay his 
father’s debts. His liability 1s personal to himself. This does not mean that he 
is personally responsible ın the ordinary acceptance of the expression of personal 
lability but thatthe obligation devolves upon him by reason of his relation- 
ship.” 

Therefore, what their Lordships have stated in the above decision has force 


When once the father has been discharged under section 44 (1) of the Provincia. 
Insolvency Act, sub-section (3) to section 44 cannot be made applicable to the sons. 
pT A aa 





1. (4965)1An.W.R 369 :AIR 1965Andh 581 (584), ' 
Pra. 285. 3. (1941) 2 M.L J. 883 . LL.R. (1942) Mad. 
2. (1917) 31 M.L J. 386 . IL.R. 40 Mad. 25Ì at 259. 
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when they are sued on the same debt Therefore the order of discharge will put 
an end to the liability of the sons m respect of the debts due and payable by the 
father But the learned C unscl for the appellant contended bef re me that the 
settlement deed was executed before the msolvency and there 1s no’ finding ın regard- 
ing to the liability or genumeness of the promissory note and therefvre he should be 
given opportumity to attack ın insolvency proceedings the valıdıty of the settlement 
deed of the father ın favour ofthesons Hens always at liberty to do son imsolvency 
proceedings. But so far as this suits concerned, the sons are not liable to pay any 
amount due and payable by therr father under the promissory note executed by him. 
The Second Appeal fails and 1s dismissed; but there will be no order as to costs 
throughout. No leave 


VMK. p u ——— Second appeal dismissed. 
IN THE HIGH GOURT OF JUDIGATURE AT MADRAS 
PRESENT —MR. Justice K.S. VENKATARAMAN 


“Unnamalaı Achi and another l ; ,. Petitloners* 
v. a 3 
Umayal Achı and others ; aaa ra .. Respondents. 


Civil Procedure Code (V of 1908), sections 73 and ısı and Order 39, rules 1 and 2—Scope— 
Injunction, if could be issued, even if the case does‘not fall under Order 39—Limitations. 


One U A filed a suit against one M for recovery of a certain sum of money 
on the basis that she has deposited the said sum with M repayable with interest. 
“The said suit was dismissed | She went ın appeal against the order of dismissal 
ofher suit. In the meantime one R who had obtained a decree zgamst M sought 
to recover the decreed amount by way of sale of the house of M ın execution pro- 
ceedings. Could U A restram R from selling the house ın execution of the decree 
‘pending disposal of her appeal? 


1 U Bop. İL a! wel 1 


Held, that an mjunction could be issued under'sect:oh 151 of the G de of Cival 
Procedure ın a suitable case even though the case does not fall within the terms of 
Order 39, rules 1 and 2, but ıt 1s obvious that this 1s not a proper case where an 

_ injunction could be. 1ssued under section 151 of the Civil Procedure G de It 
would be gomg contrary to the imtention of the Legislature to issue an injunction 
preventing R frcm executing hus decree so as to enable U A to apply for rateable 
distribution under section 73 of Civil Procedure G de, Such an ımjunction would 
defeat the rights of R. The issue of an injunction ‘should neither, conflict with the 
express provisions ‘of the Göde nor go agamst the ıntentlons of the Legislature 


It should not affect the substantive nghts ofthe party agamst wh~m the mjunc- 


tion 1s issued, Manoharlal Chopra v Rai Bahadur Rao Raja Seth Hiralal, (1962) 
1 SCR (Supp) 450 followed. eee? 


Held also that, R cannot be pleaded as a party ın the appeal An injunction 


cannot be issued under section 151, Cıvıl Procedue Code, even if he could be 
immpleaded as party m appeal : ' 


Petitions praying that m the circumstances stated therein and ın the aff davit 
filed therewith the High Court will be pleased toissue an injunction restramıng the 
third respondent (now to be impleaded) herein from selling the swt properties in 
Original Suit No 44 of 1966 on the file of the Subordinate Judge of Devakottat 
in pursuance of the Execution Petition No 86 of 1965 m Original Suit No 3 of 1965 
on the file of the Subordinate Judge of Devokattaı pendmg Appeal No 46 of 1967 
preferred to the High Court agunst the decree of the Subordinate Judge of 
Devakottaı ın the said Original Suit No 44 of 1966 and to implead the respondent 
herein as party respondent ın the said Appeal No 416 of 1967 on the file of the High 
Court, and to vacate the inter myunction granted on goth June, 1967 in Civil 

*GMP Nos. 7599, 7601 and 9140 of 1967 ; 
Appeal No 416 of 1967 eek ‘ 24th August, 1967. 
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Miscellaneous Petition No 7599 of 1967 m the said Appeal No 416 of 1967 on the 
file of the Hıgh Court 


V V Raghavan, for Petitioners. 
K. Parasaran, for Respondents. 


The Court made the following 


ORDER —One Unnamalaı Ach: filed a suit Original Suit No 44 of 1966 on 
the file of the Court of the Subordinate Judge of Devokattaı, againstone Murugappa 
Chetty for recovery of a sum of Rs 26,560 on the basis that she had deposited a 
sum of Rs 21,136-50 with Murugappa Chetty repayable with compound interest. 
Murugappa Chetty died during the suit and defendants 2 to 5 were ımpleaded as 
his legal representatives Defendants 3 and 4 allowed the suit to be decreed ex 
parte The other two merely put the plaintiff to proof of the clam The learned 
Subordinate Judge who tried the swt held against the plamtıff and dismissed the 
suit. Appeal Suit No 416 of 1967 has been preferred by the plaimtiff Unnamalai 
Achi against the four legal representatives 


In the meantime, one Ramaswami Chetty who obtained a decree in Original 
Suit No 3 of 1965 on the file of the Court of the Subordinate Judge, Devakottai 
against the said Murugappa Chetty for a sum of over Rs 25,000 on 25th January, 
1965, filed Execution Petition No 86 of 1965 for recovery of the amount by sale of 
the house of Murugappa Chetty ın Palangudı in Ramanathapuram District, 


Civil Miscellaneous Petitions Nos 7599 and 7600 of 1967 have been filed by 
Unnamalaı Achi against the said Ramasawamı Chetty. Civil Miscellaenous Peti- 
tion No 7599 of 1967 1s for an ınjunctuon restraining Ramaswamı Chetty from selling 
the house ım execution of the decree in Original Suit No 3 of 1965 pending disposal 
of Appeal Suit No 416 of 1967 Cıvıl Miscellaneous Petition No 7600 of 1967 1s an 
application to ımplead the said Ramaswamı Chety as a respondent ın Appeal Suit 
No 416 of 1967 The petitioner states in her affidavit that besides herself and the 
said Ramaswamı Chetty, there are also other creditors of Murugappa, that the total 
debts due from the deceased Murugappa Chetty would be ın the region of Rs 80,000 
that the house if sold ın Court auction would fetch only about Rs 50,000, that all 
the creditors would have to share the sale proceeds rateably and that ın order to 
enable the creditors to obtam rateable distribution(under section 73, Cıvıl Procedure 
Code), ıt will be necessary to allow time to creditors lıke Unnamalaı Achi to obtam 
decrees and file execution petitions before the assets are receıved by the executing 
Court If they are not enabled to do so, Ramaswamı Chetty alone would take away 
the entire amount due to Hım ın execution of his decree and the claims of persons 
like Unnamalaı Achı will be prejudiced. Impliedly the affidavit proceeds on the 
assumption that the house in Palangudı ıs the only property of Murugappa Chetty 
and that was explicitly stressed during arguments by Unnamalaı Achi’s learned 
Counsel Srı V V Raghavan Section 73 (1), Civil Procedure which 1s relied on, 
so far as ıt ıs material, states : 


“ Where assets are held by a Court and more persons than one have, before the 
receipt of such assets, made application to the Court for the execution of decrees 
for the payment of money passed against the same judgment-debtor and have not 
obtained satisfaction thereof, the assets, after deducting the costs of realisation, 
shall be rateably distributed among all such persons.” f 


The pomt which 1s emphasised 1s that the execution petition should be filed before 
the receipt of assets in the executing Court For that purpose, Unnamalaı Achi 
should first obtaım a decree m Appeal Suit No 416 of 1967. It 1s urged by her 
learned Counsel that the defendants in Orıgınal Suit No 44 of 1966 did not adduce 
any evidence and that there 1s every probability of Appeal Suit No. 416 of 1967 being 
allowed. He prays that the hearing of the appeal may be expedited. 

Ld 


A temporary injunction was granted on goth June, 1967 restraınıng Ramaswamı 
Chetty, from proceeding with the execution. He has filed Civil Miscelianeous 
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Petition No. 9140 of 1967 to vacate the injunction He states ın his counter-affidavit 
that itis a strange proposition of law that a creditor lıke him should wait till the other 
creditors like Unnamalı Achı obtamed decrees and filed execution petitions He 
also states that there are other properties of the judgment-debtor from which 
Unnamalaı Achi could recover her alleged dues. He also stresses the fact that he 
is neither a necessary nor a proper party to Appeal Suit No. 416 of 1967 and thatthe 
application to ımplead him should also be dismissed. 


Taking the position as it stands, Ramaswami Chetty 1s not a party in Appeal 
Suit No 416 of 1967. In the case of such a person who ıs not a party, no injunction 
can be issued under Order 39, Civil Procedure Code This 1s clear from the pro- 
visions of Order 39, rules 1 and 2 The injunction 1s issued only temporarily 
pending disposal of the suit and the assumption 1s that the same question will be 
tried ın the suit concerning the party against whom the injunction is sought Autho- 
rities are not necessary for this simple proposition However, as authorities may be 
mentioned Balbir Prasad v Jugul Kishore, Meston School Society v Kashi Nath?, see 
also the other cases quoted in AIR commentary under Order 39, rule 1 
under Note 13, and also Mulla’s Civil Procedure Ccde, 1952 Edn. page 1154 Sn 
K. Parasaran, learned Counsel for Ramaswamı Chetty, has also cited the decision 
in Aboobucker v. Kunhamoo3, and State of Orissa v. Madan Goapl*, to show that where 
relief cannot be granted ın the appeal itself against Ramaswamı Chetty, a temporary 
injunction cannot be issued 


Further, the only provisions in Order 39, rules 1 and 2 which can at all 
be invoked by Unnamalaı Achı are that the property is dispute in the appeal is in 
danger of bemg wrongfully sold in execution of.a decree, or that ıt 1s necessary to 
restrain Ramaswamı Chetty from committing an myury against the plaintiff Now 
it will be seen that the house in question ıs not in dispute ın Appeal Suit No 416 of 
1967. That apart, ıt cannot possibly be said that Ramaswami Chetty 1s wrongfully 
seeking to sell ıt ın execution of his decree He 1s entitled to execute the decree and 
ıt ıs not disputed that itis the property of the judgment-debtor Murugappa Chetty. 
Similarly, ıt cannot be urged that Ramaswamı Chetty will be committing any jury 
to Unnamalaı Achı by proceeding with the execution of his decree . Ramaswamı 
Chetty owes no duty to the plamtıff to wait till Unnamalaı Achi obtains a decree and 
files an execlition petition 


The point need not be laboured further because Sri V. V Raghavan did not 
seriously contend that he could ınvoke the provisions of Order 39, Civil 
Procedure Gode. But he urged that he could invoke the inherent powers of the 
Court under section 151 Civil Procedure Code for issuing the injunction against 
Ramaswamı Chetty That provision says : 


“ Nothing ın this Code shall be deemed to limit or otherwise affect the inherent 
power of the Court to make such orders as may be necessary for the ends of justice 
or to prevent abuse of the process of the Court.” 


In support of this contention, Srı V V Raghavan relies on the majority decision of 
the Supreme Court ın Manoharlal Chopra v Rat Bahadur Rao Raya Seth Hiralal’. 
In that case, their Lordships point out that some High Courts have taken the view 
that in the matter of injunction, because of section 94 (c), mterım injunction could 
be granted by the Court only within the terms of Order 39, but that other 
High Courts have taken the view that an injunction could be granted ın proper cases 
under section 151, Civil Procedrue Code also Their Lordships held that in sut- 
able cases injunction could be issued under section 151, Civil Procedure Code. 


a a 
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In view of this decision, it cannot now be doubted that an injunction could be 
issued under section 151, Civil Procedure Code in a suitable case, even though the 
case does not fall within the terms of Order 39, rules 1 and 2 Civil Procedure 
Code But itis obvious that this ıs not a proper case where an injunction could be 
issued under section 151, Civil Procedure Code either Turning to the wording of 
section 151, Civil Procedure Code, this ıs not a case where it 1s necessary for the ends 
of justice to issue an injunction and ıt cannot be said either that Ramaswami Chetty 
is abusing the process of Court by executing his decree and that ın order to prevent 
him, an injunction should be issued The law permits Ramaswamı to proceed 
with the execution and there is no rule or justice which can stand in his way. In 
fact, section 73 ,Civil Procedure Code 1tself contemplates that he will become liable 
to share the assets realised ın execution of his decree rateably with other persons 
only if the other persons have obtained decrees and filed execution petitions before 
the receipt of the assets ın the executing Court This clearly shows the intention. 
of the Legislature on the pomt It would be going contrary to the intention of the 
Legislature to issue an injunction preventing Ramaswamı Chetty from executing 
his decree so as to enable Unnamalai Achi, and possibly others, to apply for rateable 
distribution under section 73, Cıvıl Procedure Code Such an injunction would 
defeat the substantive rights of Ramaswamı Chetty It is worthy of note that their 
Lordships of the Supreme Court have indicated in the very decision relied on by 
SrıV V Raghavan that theissue ofan mjunction should not conflict with the express 
provisions of the Code or against the intentions of the Legislature and should not 
affect the substantive rights of the party against whom the injunction ıs issued, Thus 
at pages 461, 462, their Lordships say. 


“But these powers are not to be exercised when their exercise may be in conflict 
with what had been expressly provided in the Code or against the intentions of 
the Legislature.” 

* * * * * 


...... ... . The inherent powers saved by section 151 of the Code are with 


respect to the procedure to be followed by the Court ın deciding the cause before 
ıt, 


ce 


“ These powers are not powers over the substantive rights which any litigant 
possesses. Specific powers have to be conferred on the Courts for passing such 
orders which would affect such rightsofa party Such powers cannot come with- 
in the scope of inherent powers of the Court in matters of procedure, which powers 
have their source in the Court possessing all the essential powers to regulate its 
practice and procedure ” 


Sri V.V. Raghavan referred to the cases ın which injunction was issued under section 
151, Civil Procedure Code and which were referred to with approval by the Supreme 
Court. They are Dhaneshwar Nath Tewari v Ganshyam Dhar Misra1, Becharam 
Baburam v. Baldeo Sahai Surajamal?, Bhagat Singh Bugga v Dewan Jagbir Sawhney®, and 
The Chinese Tannery Owners’ Association v Makhan Lal Ganguly*, But those cases are 
easily distingmshable Thus, ın Dhaneshwar Nath Tewari v Ghanshyam Dhar Misra}, 
the suit was by a reversioner against a person claiming to be the adopted scn of the 
last male owner and a temporary injunction was issued agaunst alienation and receipt 
of assets belonging to the deceased In Becharam Babu Ram v. Baldeo Sahai Suramal?, 
contrary to the agreement between the parties that their disputes should be decided 
by the Court at Meerut (in United Province), one of the parties brought the suit 
ın the Punjab and an injunction was issued restraining hım In Bhagat Singh Buggav 
Dewan Jagbir Sawhney?, cross suits were brought ın the Calcutta High Court and ın 
the Gujranwala Sub-Court, near Lucknow Sawhney, the defendant ın the 
Calcutta suit, was restrained by an injunction frcm proceeding with the suit in 
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Gujranwala on the ground that that surt had been instituted by him with the sole 
object of harassing Bhagat Singh Bugga when 1eally it should have been instituted 
only at Calcutta Section 151, Cıvıl Procedure Code was relied on Similarly 
in The Chinese Tannery Owners’ Association v Makhan Lal Ganguly, ıt was recognised 
that injunction could be issued-in a proper case under section 151, Civil Procedure 
Code but on the facts of that case injunction was notissued The injunction issued 
by the Lower Court was cancelled. 


Turning now to the prayer for impleading Ramaswamı Chetty as a party in 
Appeal Suit No 416 of 1967 it is obvious that he 1s neither a necessary nor a proper 
party within the meaning of Order I, rule 10, Cıvıl Procedure Code and his presence 
is not at all necessary for the determination of the pomt in controversy ım Appeal 
Suit No, 416 of 1967 In fact, Srı V V Raghavan submitted that the application 
was filed in order to get over the objection that under Order 39, Civil Proce- 
dure Code an injunction could not be issued against a person not a party to the 
appeal It is clear that on the principles which have been discussed already. 
Ramaswami Chetty cannot be impleaded and that an mjunction cannot be issued 
under section 151, Civil Procedure Code even 1f he could be ımpleaded as a party 
in Appeal Suit No 416 of 1967 Cıvıl Miscellaneous Petitions Nos 7599 and 7600 


of 1967 are accordingly dismissed with costs, The injunction already issued 1s 
vacated. 


V.M.K. — Petitions dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT :—MR. Justice M. M IsMarL 


Subramanian and another .  Appellanis* 
U. 
Kaliammal and others .. Respondents, 


Civil, Procedure Code (V of 1908), Order 41, rule 23 (Madras)—Scope—Remand under— 
When justfied— In the interests of justice ” —Meaning of 


Before an appellate Court can remand a matter for fresh disposal to the lower 
Court under Order 41, rule 23, first ıt must come to a conclusion that the decision 
of the trial Court ıs liable to be reversed or set aside In the absence of such a 
conclusion a power of remand 1s not available to an appellate Court Thus 
where a remand order 1s passed whether ın a case where a suit has been disposed 
of upon a preliminary point or in a case where a suit has been disposed of on 
merits, the condition precedent for the exercise of the power of remand 1s a finding 
by the appellate Court that the judgment and decree of the trial Court 1s erroneous 
on facts or on law and therefore lable to be reversed or set aside So long as that 
finding has not been arrived at, there 1s no scope for the appellate Court reversing 
or setting aside the judgment and decree of the trial Court and as a consequence 
thereof remanding the suit for fresh disposal. 


The expression “ where the appellate Court considers ıt necessary in the interests 
of justice‘ to remand the case ” ın Order gı, rule 23, as amended by Madras High 
Court, has to be considered with the other alternative that on having set aside the 
judgment and decree of the trial Court, the appellate Court itself will have to 
finally dispose of the matter ın the appeal Consequently the contrast ıs between 
the power to remand for fresh disposal and the power to decide by the appellate 
Court itself, with the result the expressicn “ın the mterests of justice ” has refe- 
rence to the appellate Court remanding a suit for fresh disposal instead of itself 
deciding ıt The expression “interests of yustıce ” does not widen the power of 
the appellate Court to remand a suit im the sense that irrespective of the fact 
ne 
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whether ıt comes to the conclusion that the judgment and decree of the trial Court 
are liable to be reversed or set aside or not, 1f the appellate Court 1s of opinion 
that the interests of justice 1equire that there should be a fresh trial, 1t can remand 
the sunt for fiesh disposal. There ıs no principle or authority to support such a 
contention 


Appeal against the order of the Court of the Subordinate Judge, Nagercoil, 
dated 22nd October, 1964 and made m AS No 96 of 1964 (OS No. 120 of 1962, 
District Munsif Court (Additional) Nagercoil) 


T R Ramachandran and V Sankarasubramani Ayyar, for Appellants 
R Gopalaswami Ayyangar, for Respondents , 
The Court delivered the following Í 


Jupcmenr —One daughter and the descendants of other two daughters of one 
Thanuvan Arumugham filed OS No 120 of 1962 on the file of the Court of the 
Additional District Munsıf of Nageroil praying for a declaration of their title to 
and possession of the plamt property and for a declaration that the defendants had 
neither title to nor possession of the plamt property and for a permanent injunction 
restraining the defendants from enterting mto possession of the plamt property. 
The plaint property was described as S. No 4140 and of an extent of 3 acres 54 cents 
in Therur village The defendants in the sut contested the claim of the plaintıffs 
alleging that the suit property never belonged to Arumugham and they were the 
persons entitled to the property. 


The basis of the claim of the plaintiffs was that the suit property belonged to 
Thanuvan Arumugham who had three daughters and two sons and after the death 
of Arumugham the property was divided as between the three daughters and two 
sons under Exhibit A-1 and since the two brothers died unmarried their shares also’ 
came to the three sisters and those shares also were divided between them under 
Exhibit A-2 In view of this the defendants contended that the suit property not 
merely did not belong to Arumugham but also was not included in Exhibits A-ı 
and A-2. The learned District Munsif struck the necessary 1ssues and came to the 
conclusion that the plaintiffs were not the owners of the suit property, that they did 
not have possession of the suit property and on these findings dismissed the suit. 
In view of the arguments advanced before me it 1s necessary to refer to the conten- 
tions put forward before the trial Court and how they were dealt with 


As I pointed out already in the plaint the claim of the plaintiffs was based on 
title and the basis was that the property originally belonged to Arumugham ‘and 
after his death it belonged to the five children of Arumugham and after the death of the 
two sons the properties came to be enjoyed by the three daughters under Exhibits A-1 
and A-2 Exhibits A-1 and A-2 did not contain this Survey Number nor the extent. 
On the other hand Exhibits A-1 and A-2 contained a different survey number, namely 
S No 4154 ofan extent of g acres 24 cents In view of this the plaintiffs contended’ 
before the trial Court that ın Exhibits A-1 and A-2 instead of referring to S No 4140 
and the extent of 3 acres 54 cents ıt was mistakenly referred to as S No. 4154 of an 
extent of 3 acres 24 cents The learned District Munsif considered this contention of * 
the plaintiffs and came to the conclusion that there could not have been any mistake 
with regard to the description of the property ın Exhibits A-1 and A-2 It may be 
noticed that not merely the extent and the survey number of the property differed 
but also, as pomted out by the learned District Munsif the descripticn 
and the nature of the property also differed. Under Exhibit B-1, a copy of the 
settlement register for S Nos 4140 and 4154 the former was described as jenmam 
while the latter was described as Pandara pattom Again im Exhibit A-1 and Exhibit 
A-2 the property was described as Pandara ottı Therefore the learned District 
Munsif*came to the conclusion that the extent of the property. the description and 
the name of the property comprised in Exhibits A-1 and A-2 are quite different from 
those of the suit property. A further argument was advanced before the learned 
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District Munsıf in respect of the identity of the property The argument was that 
notwithstanding the difference ın the survey number and the extent and nature 
of the property the boundary description of the property will establish the correct 
property dealt with under Exhibits A-1 and A-2. Admittedly, though two boun- 
daries tallied, two other boundaries did not tally with reference to names of the 
persons who owned the adjoming lands The learned District Munsif pomted out 
that there was no convincing evidence to explam the names of Maharajan found 
as northern and western owners ın Exhibits A-1 and A-2 instead of the name Vallı- 
muthu On the basis of these factors the learned District Munsif came to the con- 
clusion that the plaintiffs ın the suit could not be held to have derived any title 
to the property under Exhibits A-ı and A-2 The learned District Munsif also 
considered the claim of the plaintiffs that the property belonged to Arumugham and 
came to the conclusion that the plaintiffs had not established the same On consi- 
dering tax receipts and other evidence placed before him the learned District Munsif 
also came to the conclusion that the plaintiffs had not established their possession 


of the suit property. It 1s on these findings, as I pointed out already, the suit was 
dismissed, 


Against this judgment and decree of the learned District Munsif the plaintiffs 
preferred an appeal to the Subordinate Judge of Nagercoil The learned Subordi- 
nate Judge by his order dated 22nd October, 1964, set aside the judgment and 
decree of the trial Court and remanded the suit for fresh disposal, It ıs this order'of 
remand that ıs challenged before me in this appeal by the defendants i 


It 1s necessary to set out the reasons which prompted the learned Subordinate 
Judge to remand the suit for fresh disposal Before the learned Subordinate Judge, 
the plaintiffs produced the copy of the settlement case relating toS No 4140 On 
a perusal of that settlement case the learned Subordinate Judge found that 
Thanuvan Arumugham had only an othi and the senior members of the other five 
families in whose names patta was issued had jenmam rights over the suit (property) 
survey number at the time of the settlement. The learned Subordinate Judge 
observed that the learned Counsel for the appellants before him argued for a remand 
of the case on the ground that the case set up by the plaintiffs before the lower Court 
turns out to be not correct because of the decision in the settlement case Conse- 
quently one of the grounds on the basis of which the order of remand wass passed 
was that the plaintiffs had not put forward a correct case and therefore they must be 
gıven an opportunity to put forward their correct case The second reasoning is 
to be inferred from the following observation of the learned Subrodinate Judge . 


“The want of plea 1s not the only point thatıs agaist the disposal of the case by 
the lower Court. On going through the lower Court Judgment ıt 1s seen, that 
the parties to the suit had to face the want of evidence regarding the location of 
the suit property ”. 


Havıng observed thıs, the learned Subordınate Judge consıdered that ıt was neces- 
sary to find out the relatıonshıp between Maharajan and Vallımuthu referred to 
already ın order to identify or locate the property o The third ground 1s with refer- 
* ence to the names of the propertiesin S Nos 4140 and 4154 The learned Subordi- 
nate Judge points out that in Exhibits A-1 and A-2 the name of the property 1s 
gıven as Manavilai which the real name of S No 4140 1s Annamalai Idachivayal 
while the real name of S; No. 4154 ıs Manavila1 Having mentioned this, the 
learned Subordinate Judge points out that the plaintiffs did not take out a commis- 
sion to locate the property m the suit and ıt was for the plaintiffs to get the property 
in their possession located and establish the right to ıt before they can get a declara- 
tion and injunction Notwithstanding that, the reason that prompted the learned 
Subordinate Judge to order a remand as to enable the plaintiffs to apply for 
appointment ofa Commissioner to locate the properties Again the learned Subordı- 
nate Judge points out that the plaintiffs had not added necessary parties to the sut 
which was one for a declaration regarding S No 4140as a whole, Consegi ently the 
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the fourth ground that prompted the learned Subordinate Judge to remand the suit 
was to enable the plaintiffs to add the necessary parties to the suit Having made 
these observations the learned Subordinate Judge concluded as follows : 


“İn view of the above, I am constrained to hold that this suit has to be sent 
back to the lower Court for giving the plaintiffs an opportunity to get the property 
in dispute located with reference to S Nos. 4140 and 4154 by taking outa commıs- 
sion with reference to Exhibits A-1 and A-2, A-12 to A-14, A-10 and B-3 and B-4, 
receive the documents produced here, get the original of the settlement case 
relating to the two survey numbers, permit the plaintiffs to get the plaint amend- 
ed suitably, receive additional written statcment from the defendants, stiike neces- 
sary issues, permit the parties to adduce fresh evidence if necessary and. get the 
suit disposed of according to law and the observations ın this order ”, 


Mr. T. R. Ramachandran, the learned Counsel for the appellants, conténds that on 
the face of the order of the learned Suboıdınate Judge the order of remand was not 
warranted. According to the learned Counsel, in essence the learned Subordinate 
Judge has asked the plaintiffs to file a fresh suit according to the advice given by him. 
Order 41, rule 23 of the Civil Procedure Code does not enable an appellate Court 
to remand the matter for fresh disposal to the lower Court under such circumstances. 


On the other hand, Mr. Gopalaswamy Ayyangar, the learned Counsel for the 
respondents, contends that amendment to Order 41, rule 23, effected by the 
Madras High Court enables an appellate Court to remand a suit in the ınterests 
of justice and since the learned Suboidinate Judge felt ın this case that the interests 
of justice required that the suit should be remanded, he did so and the remand 


1s warranted by the terms of Order 41, rule 23, Civil Procedure Code, as amended 
by the Madras High Court 


I am of the view that on the basis of the reasoning of the learned Subordinate 
Judge the order of remand cannot be sustained. Whether it was before the amend- 
ment of the Madras High Court or after, before an appellate Court can remand a 
matter for fresh disposal to the lower Court, first 1t must come to a conclusion that 
the decision of the trial Court 1s liable to be reversed or set aside Onder 41, rule 23 
as amended by the Madras High Court is in the following terms . 


“ Where the Court from whose decree an appeals preferred has disposed of the 
suit upon a prelimmary point and the decree 1s reversed ın appeal, or where the 
appellate Court in reversing or setting aside the decree under appeal considers 
ıt necessary ın the interests of justice to remand the case, the appellate Court may 
by order remand the case. . ....” 


Where a remand order 1s passed whether ın a case where a suit has been disposed of 
upon a preliminary pomt or ın a case where'a suit has been disposed of on merits, 
the condition precedent for the exercise of the power of remand 1s a finding by the 
appellate Court that the judgment and decree of the trial Court 1s erroneous on 
facts or on law and therefore liable to be reversed or set aside So long as that find- 
ing has not been arrived at, there 1s no scope for the appellate Court reversing or 
setting aside the judgment and decree of the trial Court and asa consequence thereof 
remanding the suit for fresh disposal Mr. R Gopalaswamy Ayyangar was not 
able to pomt out to me that ın any portion of the judgment of the appellate Court 
the learned Subordinate Judge has come to the conclusicn that the Judgment and 
decree of the trial Court were erroneous on the pleadings of the parties or on the 
evidence placed before it. It1s not even the case that there has been a misunderstand- 
ing of the pleadings of the parties or a denial of an opportunity to the _ parties 
to place the materials they wanted to place before the Court, ın support of their 
respective cases. Under such circumstances, ın my view, a power of remand ıs not 
available to the appellate Court The expression “ where the appellate Court con- 
siders 1? necessary ın the interests of yustice to remand the case ” has to be considered 
with the other alternative that on having set aside the judgment and decree of the 
trial Gourt, the appellate Court itself will have to finally dispose of the matter ın the 
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appeal. Consequently the contrast 1s between the power to remand for fresh dıs- 
posal and the power to decide by the appellate Court itself, with the result the 
expression ‘m the interests of justice’ has reference to the appellate Court in remand- 
ing a suit for fresh disposal instead of itself deciding ıt. The expression ‘ interests of 
justice ? does not widen the power of the appellate Court to remand a suit ın the sense 
that irrespective of the fact whether 1t comes to the conclusion that the judgment and 
decree of the trial Court are liable to be reversed or set aside or not, if the appellate 
Court ıs of opmion that the interests of justice require that theie should be a fresh 
trial, ıt can remand the suit for fresh disposal. No principle or authority was 
brought to my notice which will support such a contention, 


On the other hand, Mr T R Ramachandran, the learned Counsel for the 
appellants, brought to my notice several decisions of this Court which have considered 
the scope of the power of the appellate Court to pass an order of remand The 
learned Counsel referred to Balasubramania v Subbiah1, and invited my attention 
to the following passage therein — 


“ If the trial Court has not disposed of the suit on a preliminary point but has 
delivered judgment on merits it 1s the duty of the appellate Court to deal with 
the appeal on its merits It ıs only ın exceptional cases where the judgment of 
the trial Court 1s wholly unintelligible or incomprehensible that the appellate 
Court can remand the suit for a fresh trial. The fact that there are scme defects 
and infirmities ın the reasoning of the trial Court ıs surely not a ground for the 
appellate Court not to do its duty of disposing of the appeal on merits The 
appellate Court will be acting clearly without jurisdiction, if ıt simply and 
mechanically remands a suit to the trial Court without applying 1ts mind as to 
whether the judgment and the findings of the trial Court are correct and if not 
whether ıt should be reversed or set aside In other words, the appellate Court 
should come to the clear conclusion that the findings of the trial Court cannot be 
supported and must be set aside”. 


Basing himself on this observation, Mr T R Ramachandran argued that in this 
case there 1s no conclusion whatever by the learned Subordinate Judge that the 
findings of the trial Court cannot be supported and must be set aside. 


To the same effect ıs the following observation ın Veeramma v. Lakshmayya?, 
(Head-note (c)). i 


“ It ıs only where the appellate Court finds ıt necessary to reverse or set asıde 
the decree that ıt 1s entitled to remand the sut ”. 


The decision of this Court ın Ramakrishna v. Rangayya?, also supports this position. 
It was observed ın that case. 


© “ Ithas been repeatedly held by this Court that a remand should not, generally 
speaking, be ordered when the defect ın the proceeding has been made due to 
the negligence or default ofthe party who will benefit by the remand. It has been 
further held that the mere fact that the evidenceon recordis not sufficient to enable 
a Court to come to a definite finding on the point in issue, is not sufficient to enable 
the Court to remand the case, when there 1s no reason to think that the parties 
did not have an opportunity of producing all the evidence that they desired to 
produce before the trial Court.” 


Itıs unnecessary to refer to the further decisions since the principle 1s clear, namely, 
that the jurisdiction of an appellate Court to remand a case for fresh disposal arises 
only if the Court comes to the conclusion that the findings of the trial Court are 
erroneous and are liable to be set aside or reversed In the absence of such a’ con- 
clusion a power of remand ıs not available to an appellate Court As I pointed out 
ee E 
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already in thıs case the appellate Court dıd not pass ıts order of remand on any error 
on the part of the trial Court or defect ın the procedure adopted by the trial Court 
but merely to enable the plamtiffs to supply the deficiencies ın their case and to do 
what they failed to do when they went to the Court with a definite case Under 
these circumstances I am of the view that the order of remand in this case cannot be 
‘sustained. 


Therefore I allow this appeal and set aside the order of remand with the result 
the learned Subordinate Judge will have to consider the appeal afresh on merits with 
reference to the case of the parties and the evidence adduced by them in support 
of their respective cases No order as to costs No leave 


VK. —— Appeal allowed. 


IN THE HIGH GOURT OF JUDICATURE AT MADRAS 
PRESENT —MR Justice A ALAGIRISWAMI 


‘The Corporation of Madras, Madras Appellant* 
u 


Seethalakshmı Ammal and another Respondents 


Madras City Municipal Act (IV of 1919), section 190—Interpretation of— Whether 
commissioner to pay compensation before he enters upon any land to carry out works 
under section 190 


To hold that this proviso means that the Commissioner should pay compensa- 
tion before he enters upon any land in which he proposes to carry out any of the 
works which he 1s empowered to carry out under section 1 90 would make the power 
conferred by the substantive part of the section meaningless and if the intention 
were that any work could be,carried on in any land under section 190 only after 
the compensation has been paid, it might hold up the work interminably. First of 
all, damages will have to be ascertamed and it is quite obvious that ıt cannot be 
ascertamed before hand The second proviso to section 190 1s quite clear and 
‘the claim for compensation cannot arise till the work 1s carried out and damage 
sustained 


Appeal agaist the Decree of the Principal Judge, City Civil Court, Madras 
an Appeal Suit No 280 of 1960 preferred against the Decree of the City Civil Court 
(Fifth Assistant Judge), Madras, ın Orıgınal Suit No. 632 of 1959 


I Chengalvaroyan, for Appellant. 


V. Shyamdan, for Respondents 
The Court delivered the following 


- Jupcmenr —The appellant ıs the Corporation of Madras The plaintiffs are 
the ownersofOS No 160and TS No. 5706 ofan extent of 24 grounds within the 
Madras Corporation limits The Corporation issued a notice to the plaintiffs under 
section 190 of the City Municipal Act proposing to dig a trench with a depth of 8 
feet, breadth of 3 feet and length of 75 feet for laying sewers through the land of the 
plaintiffs. The plaintiffs thereupon filed the suit out of which the present appeal 
arises for a permanent injunction 1estraining the Corporation frem proceeding with 
the laying of the aforesaid sewers The trial Court dismissed the sut But the 
appellate Court took the view that ıt 1s not open to the Corporation to exercise its 
powers under section 190 of the City Municipal Act without paying compensation 
to the persons on whose land work is proposed to be cariied out and allowed the 
‘appeal and decreed the plaintiffs’ suit The second appeals against that judgment 
I am of opinion that the lowe: appellate Court ıs clearly wrong ın its interpretation. 

*S, A No. 1310 of 1963. i 28th April, 1967. 
70 
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The second proviso to section 190 reads as follows — 

“ Provided further that the Commissioner shall with the sanction of the centia 
committee pay compensation to any person who sustains damage by the excıcıse 
of such power ” 

To hold that this proviso means that the Commissioner should pay ccmpensation 
before he enters upon any land in which he proposes to carry out any of the works 
which he ıs empowered to carıy out under section 190 would make the power con- 
ferred by the substantive part of the section meaningless and if the intention were 
that any work could be carried on ın any land under section 190 only after the com- 
pensation has been paid, ıt might hold up the work interminably First of ali, 
damages will have to be ascertained and ıt 1s quite obvious that ıt cannot be ascer- 
tained before hand How can anybody decide what damages would be caused by 
the work to be carried out under section 190 before the work itself ıs carried out ” 
Even after the compensation 1s decided, there may be disputes and the matter may 
be carried to the Chief Judge of the Small Cause Court under séétion 388 of the Act. 
That again may take years to be disposed of It may be necessary to carry out the 
works permitted to be carried out under section 190 urgently ın order to safeguard 
the health or the convenience of the citizens and such a work cannot certaınly be 
held up indefinitely. In any case, the second proviso to section 190 1s quite clear 
on this point and the claim for compensation cannot arise till the work 1s carried out 
and damage sustamed To say that the Commissioner should’ pay compensation 
even before the work has been carried out and any damage sustained 1s putting the 
cart before the horse The interpretation placed upon the proviso by the lower 
appellate Court 1s not at all justified 


The second appeal is allowed and the plaintiffs’ suit will stand dismissed 
Parties will bear their own costs throughout. 

No leave. 

SVJ —— Second appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —Mr Justice N. KRISHNASWAMY REDDY 
P. Velan .. Petitioner* 
Madras Panchayat Act (XXXV of 1958), sections 157 (1) and 169 and Indian Penal 
Code (XLV of 1860), sectzon 409—Breach of Trust by Executive Officer—Sanction for 
prosecution—Necessity of—Powers of sanction—Whether Government can delegate its 
powers to Collector 
The answer to the question, whether the revision petitioner committed breach 
of tiust while acting or purporting to act in the discharge of his official duty as the 
Executive Officer of the Panchayat Board, mainly depends upon the fact whether 
the Executive Officer spent the amount drawn by him ın fact for the purpose 
for which it was drawn and whether he was authorised to spend such amount. 
If he was authorised to spend and if he had spent according to the direction and 
authorisation, ıt can be said that he spent while acting ın discharge of his duty 
Ifhe had not spent the amount for the purpose for which it was drawn and com- 
mutted breach of trust, 1t cannot be said that such breach of trust was committed 
while acting in discharge of his official duty 
The trend of the decisions of the Supreme Court appears to be that (1) it ıs 
not every offence committed by a public servant that requires sanction for prose- 
cution, (2) Nor even every act done by him while he 1s actually ın the performance 
of his official duties, and (3) Sanction would be necessary 1f the act ccmplained of 
is stiictly concerned with his official duties so that it could he claimed to have been 
done by virtue of the office 
Applying the principles laid down by the Supreme Court to the facts of this 
case, ıt was held that, ıt cannot be said that the cımınal breach of trust or mis- 
geste nee 


Cri. R.G No. 572 of 1967 . 
(Crl.R. P. No. 565 of 1967.) 23rd October, 1967. 
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appropriation committed by the revision petitioner was while he was actmg ın 
the discharge of his official duties, and hence no sanction was necessary 


Obvter—The Government can delegate 1ts power of sanction to the Collector. 


Petition under sections 435 and 439 of the Code of Crimmal Procedure, 1898, 
praying the High Court to revise the order of the Court of the Sub-Divisicnal Ma gıs- 
trate, Tuticorm, dated 23rd March, 1967 m Cri M P No 87 of 1967 in CC. 
No 12 of 1967. 


C F. Louis, for Petitioner 
R Veeramani, for the Public Prosecutor, for State 
The Court made the following 


ORDER —This revision petition has been filed against the order of the Sub- 
Divisional Magistrate, Tuticorin, overruling the objection raised by the petitioner 
that the prosecution was void under section 403, Criminal Procedure Code 


To appreciate the points raised by the learned Counsel for the petitioner, it 
may be necessary to state the relevant facts of the case The revisicn petitioner, 
Velan was the Executive Officer, Nazareth Panchayat Board in Tirunelveli District 
from 6th November, 1959 to 18th October, 1960 The Sub-Inspector of Police 
Nazareth, filed a chargesheet before the Sub-Divisional Magistrate, Tuticorin, 
alleging that the petitioner in his capacity as the Executive Officer of the Nazareth 
Panchayat Board drew the Panchayat'amounts from the local Co-operative bank 
Nazareth, and from the Sub-Treasury, Tiruchendur, to the extent of Rs 1,350 by 
means of self-cheques and committed breach of trust of the said amounts by non- 
utilising the amounts forthe purpose for which they were drawn, an offence punish- 
able under section 409, Indian Penal Code. 


The Sub-Dıvisıonal Magistrate took the case on file and after examining some 
witnesses had found that necessary sanction was not obtained under the provisions 
of the Madras Panchayat Act for prosecuting the petitioner and ultimately discharged 
the petitioner Against the order of the Sub-Divisional Magistrate, the State filed 
a revision. before the Sessions Judge, Tirunelveli The Sessicns Judge held that 
the order of discharge by the Sub-Divisional Magistrate must be deemed to be an 
acquittal as the case was disposed of by him after recording evidence and the state- 
ment of the petitioner and dismissed the revision petition on the ground that he had 
no jurisdiction to entertain the revision which was against an order of acquittal. 
Against the order of the Sessions Judge, the learned Public Prosecutor for Madras. 
State filed a revision in the High Court Anantanarayanan, J, as he then was 
remitted the matter to the Sessions Judge for disposal on the merits with the follow. 
ıng observatıons . 


“ Ünder the circumstances, I set aside the order of the learned Sessions Judge 
and remit the revision proceedings to him for disposal on the merits It is open 
to the learned Sessions Judge to hold ifheisof that view, that no sanction is 

, required But, in that case, he should really set aside the order of discharge, and 
direct further enguıry. Equally ıt 1s open to the learned Sessions Judge to “hold 
that the case 1s bad for lack of sanction, however, viewed In that contingency. 
he can dismiss the revision proceedings on the excellent ground that he agrees 
with the trial Court It will then be for the State to take further proceedings to 
have the propriety of that view canvassad . , . . I must make ıt clear that 
on the aspect of the prosecution being void for lack of sanction, I give entire free. 
dom both to the State and to the accused (respondent) to advance all such anti 
ments ın law, as may be available, without this issue being clouded ın any manner 
by prior opinions expressed by the Courts below upon this aspect ” 


The learned. Sessions Judge, Tirunelveh, dismissed the revision petition after 
it was remitted to him on the ground that the sanction accorded under section 106 
of the Madras Village Panchayats Act, 1950, was not valid as the offence alleged to 
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have been committed was subsequent to the Madras Panchayats Act XXXV of 
1958 came into force. He further held that the sanction for prosecuticn should 
have been accorded under section 169 of the Act XXXV of 1958 ‘This order by 
the learned Sessions Judge was passed on gth February, 1966. 


Subsequently, on 28th September, 1966, the Collector of Tirunelveli district 
accorded sanction under section 169 of the Madras Panchayats Act, 1958 for the 
prosecution of the revision petitioner for the offence of criminal breach of trust 
After obtaining sanction, a fresh charge sheet was filed by the Police before the Sub- 
Divisional Magistrate, Tuticorin, which was taken on file by the said Magistrate in 
C.C No. 120f1967 Therevision petitioner filed an objection petition stating 
that the prosecution was barred under section 403 (1), Criminal Procedure Code, 
as the previous order by the Sub-Dıvısıonal Magistrate was also disposed of on merits 
and prayed that the proceedings should be dropped. The learned Sub-Dıvısıonal 
Magistrate overruled the objection of the petitioner holding that the prior proceed- 
ings are void in view of the fact that there was no valid sanction and that a fresh 
prosecution after obtaining necessary sanction would not be barred under section 
403, Criminal Procedure Code, 


The revision petitioner reiterated the objection taken by him before the Sub- 
Divisional Magistrate that the prosecution was barred under section 403, Criminal 
Procedure Code, and also raised a fresh point which was not urged before the Sub- 
Divisional Mazistrate, that the sanction accorded by the Collector of Tirunelveli 
on 28th September, 1966, 1s not valid as the Government alone could accord sanction 
for prosecution and delegation by the Government to the Collector of its power to 
sanction prosecution is ultra vires. But, the learned Counsel did not press the point 
that the proceedings were barred under section 403, Criminal Procedure Code. 


On the other hand, ıt was contended on behalf of the State that sanction for 
‘prosecution ıs not at all necessary in respect of the facts of this case and assuming 
that the sanction 1s necessary, the sanction accorded by the Collector 1s valid as the 
4Government had delegated the power to sanction prosecution to the Collectors 
and that such delegation ıs not ultra vires. 


It ıs, therefore, necessary to consider taking into consideration the facts of this 
«ase, whether sanction for prosecution 1s necessary If this point is answered in 
the negative, the question whether delegation by the Government of its power of 
sanction to prosecute 1s valid or not, may not arise 


The charge against the petitioner 1s, as already noted that he as the Executive 
Officer of the Nazareth Panchayat Board drew the Panchayat amounts frcm the 
local co-operative bank, Nazareth, and from the Sub-Treasury, Tıruchendur, to 
the extent of Rs 1,350 and did not utilise the amounts for the purpose for which 
they were drawn and thus committed an offence punishable under section 409, 
Indian Penal Code The contention of the revision petitioner is that the amounts 
drawn by him as public servant were utilised for the purpose for which they were 
drawn and that he did not commit any breach of trust The petiticner ıs undoub- 
tedly a public servant It appears he has got power to withdraw and utilise 
the moneys for the purpose for which they were drawn It is contended on behalf 
of the petitioner that since the offence alleged to have been committed by the peti- 
tioner was while acting 1n the discharge of his official duty, sanction for prosecution 
is necessary under section 169 (1) of the Madras Panchayats Act XXXV of 1958. 
Section 169 (1) reads as follows: 


£ 


“ When the President or the Executive Authority or the Chairman or Vice- 
Chairman of a Panchayat Union Council or the Commissioner or any member 1s 
accused, of any offence alleged to have been committed by him while acting or 
purporting to actin the discharge of his official duty, no Court shall take cognız- 
ance of such offence except with the previous sanction of the Government.” 


It may also be relevant to note section 157 (1) of the Act which runs as follows -— 
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“The Government may by notification authorise any authority or officer 
not below the rank of a Collector to exercise ın regard to any panchayat or any 
class of panchayats in any area or ın regard to any panchayat unıcn council 
or any class of panchayat union councils or all panchayat unıcn councils in any 
area any of the powers vested in them by this Act except the power to make rules 
and may in like manner withdraw such authority.” 


In pursuance of section 157 (1), a notification GO Ms No. 500, dated and 
March, 1965, R D. and L A Department, Government of Madras, was issued by 
which the powers vested ın the Government under sub-sectzons (1) and (2) of section 
169 of the Act were delegated to the Collectors 


The question now to be considered 1s whether the revision petiticner ccmmıtted 
breach of trust while acting or purporting to act in the discharge of his c ficial duty 
as the Executive Officer of the Panchayat Board The answer to this mainly depends. 
upon the fact whether the Executive Officer spent the amount drawn by him in 
fact for the purpose for which ıt was drawn and whether he was authorised to spend 
such amount If he was authorised to spend and if he had spent according to the 
direction and authorisation, ıt can be said that he spent while actıng in discharge 
ofhısduty Ifhe had not spent the amount for the purpose for which it was drawn 
and committed breach of trust, ıt cannot be said that such breach of trust was 
committed while acting ın discharge of his cfficial duty. 


The act of criminal misappropriation was not committed by the petitioner 
while he was acting or purporting to act in discharge of his cfficial duties and the 
offence has no direct connection with the duties of the petitioner. I ccnsider that 
the official status of the petitioner as Executive Officer provided an occasion or 
opportunity of committing the offence of musappropriation, by not utilising the 
amount for the purpose for which ıt was drawn 

In Amrik Singh v. State of Pepsul, Venkatarama Ayyar, J, ın dealing with 
section 197 (1), Crımınal Procedure Ccde, which is in pari materia with secticn 169 
(1) of the Madras Panchayats Act, on behalf of the majority, observed as follows — 

“Tt ıs not every offence committed by a public servant that requires sanction 

for prosecution under section 197 (1), Criminal Procedure Code, nor even every 
act done by him while he 1s actually engaged in the performance of his offiaal 
duties; but 1f the act complained of 1s directly concerned with his official duties 
so that, 1f questioned, ıt gould be claimed to have been done by virtue of the office, 
then sanction would be necessary; and that would be so irrespective of whether 
it was, in fact, a proper discharge of his duties, because that would really be a 
matter of defence on the merits, which would have to be mvestigated at the trial, 
and could not arise at the stage of the grant of sanction, which must precede 
the institution of the prosecution 

Even when the charge is one of misappropriation by a public servant, whether 

sanction 1s regwred under section 197 (1) will depend upon the facts of each case. 

If the acts complained of are so integrally connected with the duties attaching to 

the office as to be inseparable from them, then sanction under section 197 (1) 

would be necessary, but if there was no necessary connection between them and 

the performance of those duties, the official status furnishing only the occasion 

or opportunity for the acts, then no sanction would be required. The result then 

ıs that whether sanction is necessary to prosecute a public servant on a charge of 
criminal misappropriation, will depend on whether the acts complained of hinge 

on his duties as a public servant. If they do, then sanction 1s requisite But 1f 
they are unconnected with such duties, then no sanction 1s necessary ” 


3 
In a subsequent decision reported in Maiajog Dobey v. H C. Bhari?, the observa- 
tions made by Venkatarama Ayyar, J, ın the above decision were quoted with 


approval. i 
e a ye a a A T ee 
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In Om Prakash v State of U.P 1, Govinda Menon, J., observed in paragraph 30 
at page 464 as follows — 


“ Quite a large body of case law ın all the High Courts has held that a public 
servant commuıttıng criminal breach of trust does not normally act in his capacity 
as a public servant ” 


In Satwant Singh v State of Punjab®, ıt has been observed by the majority m deal- 
ing with the scope of section 197, Criminal Procedure Code, as follows —— 


“ The act must bear such relation to the duty that the public servant could lay 
a reasonable but not a pretended or fanciful claim, that he did ıt in the course of 
the performance of his duty Some offences cannot by their very nature be 
regarded as having been committed by public servants while acting or purporting 
to act in the discharge of their official duty. Where a public servant commits 
the offence of cheating or abets another so to cheat, the offence committed by 
him ıs not one while he 1s acting or purporting to act m the discharge of his official 
duty, as such offence has no necessary connection between 1t and the permfor- 
mance of the duties of a public servant, the official status furnıshıng only the occa- 
sion or opportunity for the commission of the offence ” 


In Baijnath v. State of M.P 3, the majority doubted the correctness of the princi- 
ple laid down ın Amrik Singhv State of Pepsu4, stating that they need not examine 
how far the decision ın Amrika Singh’s case$, can stand m view of the earlier decisions 
of the Judicial Commuttee and the two subsequent decisions of a larger Bench of the 
Supreme Court in Om Prakashv Stateof U P 1, and Satwant Singhv State of Punjab 2. 
In this decision, the majority approved the principles laid down in Om Prakash v 
State of U P.1, and Satwant Singh v State of Punjab, and held that the act of criminal 
misappropriation was not committed by the appellant while he was acting or pw- 
porting to act ın the discharge of his official duty and that the offence had no direct 
connection with the duties of the appellant as a public servant and the official status 


of the appellant only furnished the appellant with an occasion or opportunity for the 
commission of the offence 


The latest decision by the Supreme Court in Arulswami v State of Madrasö, 
arose from a Madras case under the Madras Village Panchayats Act. The Supreme 
Court ın that case was concerned ın the interpretation of section 106 of Madras 
Act X of 1950 which ıs in pari materia with section 169 of Act XX XV of1958 In that 
case, the President of the Narınjıpet Panchayat Board was prosecuted under section 
409, Indian Penal Code It was alleged that the appellant cashed a sum of 
Rs 4,000 of the Panchayat Board invested in National Plan Savings Certificates 
in the Bhavam Post Office and did not bring the amount into the account books of 
the Panchayat Board The defence was that the appellant signed the certificates, 
and handed them over to the Deputy Panchayat Officer and that he did not appro- 
priate the amount The Supreme Court held in the circumstances of the case that 
no sanction was necessary under section 106 of the Madras Village Panchayats Act. 
In this decision, the principles laid down ın the earlier decisions ın Om Prakash v. 


State of U.P +, Satwant Singh v State of Punjab®, and Baijnathyv State of MP 
were approved 


The trend of the decisions of the Supreme Court appears to be that (1) it 1s not 
every offence committed by a public servant that requires sanction for prosecution; 
(2) Nor even every act done by him while he is actually ın the performance of his 
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official duties , and (3) Sanction would be necessary if the act complamed of is 
strictly concerned with his official duties, so that ıt could be claimed to have been 
‘done by virtue of the office. 


Applyıng the principles laid down by the Supreme Court to the facts of this case, 
I am of the view that it cannot be said that the criminal breach of trust or musappro- 
priation committed by the revision petitioner was while he was acting ın the dis- 
charge of his official duties, and hence no sanction 1s necessary 


The next question whether the sanction accorded by the Collector was valid 01 
not does not arise It appears Kailasam, J , ın Public Prosecutor v Arulswami}, held 
in dealing with the powers of delegation under section 127 of Madras Act X of 1950 
which 1s in pari materia with section 157 (1) of Madras Act XXXV of 1958 that the 
‘Government can delegate ıts powers of sanction to the Collector Prima facie, 1 
-am inclined to agree with Kailasam, J. 


The revision petition ıs, therefore, dismissed The Magistrate 1s directed to dıs- 
pose of the case according to the law as expeditiously as possible 


S.V J. —— Revision petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —MR. Justice A ALAGIRISWAMI 


Amur Jan .. Appellant* 
v. 
Shaık Sulaiman Sahıb and others Respondents 


Trust property—Alienation by trustee—Suit by worshipper for possession—Maintainability of 


There ıs no doubt that even a worshipper will be entitled to maintain a suit 
for possession of a trust property where the trustee has alienated the trust property 
and would not proceed to recover possession of the same or has disabled himself 
otherwise from maintaining a suit in respect thereof, or declines to stitute a suit 
The worshippers are ın that case entitled to maintain a suit for preserving the trust 
propeity or 1estoring the property to the trust either by instituting a suit for decla- 
ration or for an injunction or even for possession If the suit ıs one brought for 
possession by the worshippers, the Court can, after declaring the property to be 
trust property and setting aside the alienation, direct delivery of possession to the 
trustee İn cases where there 1s no trustee, 1t 1s open to the Court to direct delivery 
of possession to the worshippers on behalfofthe trust There ıs ample authority 
for the position that where the trust property has been alienated by the trustee 
and ıs in wrongful possession of a trespasser, ıt 1s open to any worshipper to mam- 
tain a suit even for possession, if there is no lawful trustee. 


(On facts held that there 1s no lawful trustee and the third defendant who was 
appointed as Muthavallı by the Wakf Board cannot be deemed to be the 
managing trustee because he ıs himself the alienee of the trust property. 
The plaintiffis, therefore, entitled to a decree for possession of the suit 
property on behalf of the trust ) 

Appeal against the Decree of the Court of the Subordinate Judge of Tuunelveli 
an Appeal Suit No 135 of 1962, preferred against the Decree of the Court of the Dis- 
trict Munsif, Tirunelveli in Original Suit No 121 of 1961, 

V. Ratnam, for Appellant 

T K Subramania Pillai and R. Shanmugham, for Respondents 

The Court delivered the following 


JUDGMENT —The appellant ın this caseis the plaintiff The suit relates to a 
wakf property The wakf wascreated by one Shaik Hussain under a document, 
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Exhibit A-ı dated 19th February, 1904 Under this document, Shaik Hussain 
provided that his three sons Sherk Ismail, Mohamed Hussain and Abdul Gafcor 
were to be joint trustees after him Defendants 4 and 5 are the sons of 
Sheik Ismail and Mohammed Hussam respectively and the plaintiff ıs tre son 
of Abdul Gafoor. The fourth defendant executed two possesso1y morigages, 
Exhibits B-g and B-32 to one Subramamiam over the property This Subra- 
maniam assinged the othi to one Palavesa, who in turn assigned ıt to 
the first defendant The first defendant created a othi of his othr 
right ın favour of one Burhan Alı, who has assigned ıt under Exhibit B-33 to the 
second defendant, who 1s first defendant’s wife The third defendant is a vendee 
from the fourth and fifth defendants of the wakf property under Exhibit B-7 dated 
14th April, 1950 and Exhibit B-5 dated 24th February, 1949, respectively The 
plaintiff filed the suit out of which the second appeal arises for possessicn cf the wakf 
property on the ground that ıt had been wrongly alienated by defendants 4 and 5- 
The trial Court held that though the othı ın favour of defendants 1 and 2, was not 
valid by itself, defendants 1 and 2 have prescribed for their rights as mortgagees by 
adverse possession. and that, therefore, that ıs a othı binding on the wakf, but as 
regards the alienation in favour of the third defendant, the trial Court held that ıt 
was not valid or binding and that the plaintiff was entitled to possessicn cf the pro- 
perty The plaintiff did not appeal against the decree of the trial Ccuıtınso far as 
it held that defendants 1 and 2 had obtained title as mortgagees by adverse posses- 
sion But the third defendant alone appealed and the lower appellate Ccurt has held 
that while the plamtiff as a worshipper 1s entitled to maintain the suit, he was not 
entitled to maintain a suit for possession In effect, ıt held that the mortgages in 
favour of defendants 1 and 2 were binding, that the alienation in favour of the third. 
defendant 1s not valid or binding, that the plaintiff though entitled to maintain a 
suit for declaration, was not entitled to file asuit for possession, thatthe plaıntıff 1s 
not a Muthavallı and only a Muthavallı appointed by Court could get a decree for 
possession It also held that as the property was under a mortgage, there was no 
urgency abouta decreefor possession In so far the lower appellate Courtheld that 
the plaintiffs not a Muthavallı, 1t1s undoubtedly correct; nor are defendants 4 and 5 
Muthavallıs Alienations by defendants 4 and 5 ın favour of the third defendant are 
therefore clearly invalid and not binding on the trust. Unfortunately nothing can be 
done about the othı ın favour of defendants 1 and 2 at this stage as the plaintiff did 
not file any appeal with regard to that 


But there is no doubt that even a worshipper will be entitled to maintain a suit 
for possession of a trust property where the trustee has alienated the trust prcperty 
and would not proceed to recover possession of the same or has disabled himself 
otherwise from maıntaınıng a suit ın respect thereof, ör declines to institute a suit. 
The worshippers are ın that case entitled to maintain a suit for preseiving the trust 
property or restoring the property to the trust ether by instituting a suit for declara- 
tion or for an injunction or even for possession Ifthesuitisone broughtfor posses- 
sion by the worshippers, the Court can, after declaring the property to be trust 
property and setting aside the alienation, direct delivery of possessicn to the trustee. 
In cases where there ıs no trustee, it is open to the Court to direct delivery of posses- 
sion to the worshippers on behalf of the trust. It has been so held in the decision in 
Rengasami Naidu v. Krishnaswami Aiyer! This has been followed ın the decisicn in 
Ahmed Kutty v Ayithraman Kutty? In fact, in Zafaryab Ali v Bakthawar Singh3, a. 
relief by way of an injunction for removal of a building was granted ın respect ofa 
mosque property In Muhammad Alam v Akbar Hussain*, the learned Judges cite 
the decision in Zafaryab Ali v Bakthawar Singh*, with approval and also a passage of 
Ameer Alı ın his work on Mohamedan Law, where the learned Autho1 observes : 


“Every Mahomedan who derives any benefit from a wakf or trust is entitled to 
maintain an action against the Mutawallito establish his rights thereto, or agamst 








1 (1923) 44 MLJ 116 3 LLR (1883) 5 All 497 
ae (1937 2MLJ 301 AIR 1937 Mad 4 (1910) LL.R. 32 All. 631. 
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the trespasser to recover any portion of the wakf property which has been mis- 
appropriated ” 


In Fahimul Hug v Jagat Ballav?, ıt was observed thus: 


“Tt is now well settled that a beneficiary of a trust in 1espect cf a Mche medan 
wakf interested ın the maintenance of a mosque or other charitable insttutıcn 
may, without having recourse to the provısıcns of rule 8, Order 1, Civil Preéedure 
Code, and without other beneficiaries, sue for recovery of possessicn Cİ Fic perty 
wrongfully alienated by the trustee and for the incidental declaraticn that the 
properties are the subject of the trust and that they cannot be alienated ” 


The same view was taken ın Ashraf Ali v Muhammad Nurqjema? This Ccuit has 
held in Subramania Iyer v Nagaratna Naicker3, that ıt 1s competent to a worshipper to 
maintain a suit ın ejectment against the alienee ın possessicn of the trust pre perty 
and direct delivery of possession of the trust property to the trustee after declarırg 
the alienation ınvalıd. Discussing this case Venkataramana Rao, J, ın Ahmed 
Kutiy v. Ayithraman Kutty4, has observed as follows — 


_ “ The principle underiyıng such a suit has been that the suitis really cn behalf of 
the trust and the worshippers must be deemed to be suing ın right of the trustee as 
pointed out ın Chidambaranatha Thambiran v Nallasiva Mudaliar®, but in cases where 
possession cannot be awarded to the plaintiffs cn the grourd that there 1s a lawful 
trustee and that such a trustee has not been made a party to the suit, the suit can- 
not be dismissed, for other reliefs can be granted, for example, a declaraticn that 
the property 1s trust property , vide Kaji Hassan v Sagun Balakrishna” 8 


Thus there is ample authority for the position that where the trust property has been 
alienated by the trustee and 1s ın wrongful possession of a trespasser, ıt ıs cpen to any 
worshipper to maintain a suit even for possession, if there ıs no lawful trustee In 
this case, there 1s no lawful trustee and the third defendant who was appointed as 
Muthavallı by the Wakf Board cannot be deemed to be the managing trustee because 
he ıs himself the alienee of the trust property The plaintiff 1s, therefore, entitled 
to a decree for possession of the suit property on behalf of the trust. But, unfor- 
tunately, he cannot get possession because the Courts below have held that there 1s a 
valid possessory mortgage over the property and that decision stands Its, there- 
fore, open to the plaintiff to redeem the mortgage and get possession Simularly,. 
any trustee that might be appointed either by the Court, or by the Wakf Board, 
can get possession of the property by redeeming the mortgages 


The appeal ıs, therefore, allowed in part and there will be a decree for redemp- 
tion and possession ın favour of the plaintiff on behalf òf the trust Defendants 
3, 4 and 5 will pay the costs of the appellant 


No leave. \ 


S V.J. Second appeal allowed im 
Part , No Leave. 





1. (1923) ILR 2 Pat 391 819 

2 (1919) 23 GWN. 115 5. (1918)33MLJ 357; (1918) IL.R. 4k 
3 (1910) 20 M.L J. 151. Mad. 124 at 135. 

4. (1937) 2 M.L J. 301: ALR. 1937 Mad. 6 (1899) ILR. 24 Bom. 170. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —MR JustıcE M M. IsMAIL 


T K. Saravana Perumal .. Appellant* 
v. 
Shishikana Perumal . Respondent 


Special Marriage Act (XLIII of 1954), sections 27 and 35—Divorce on the ground of cruelty— 
When may be granted—What amounts to cruelty—Finding of trial Judge in cruelty cases— 
Interference with by appellate Court—Practice. 


The totality of the circumstances disclosed by the evidence of the parties should 
be taken into account for the purpose of determining whether cruelty has been 
established or not. At the same time ıt should not be forgotten that as pomted in 
Gollins v. Gollins, L R. (1964) AC 644, cruelty ıs a matrimonial offence and an 
allegation of cruelty 1s a seriousone To be found guilty of cruelty involves not only 
a slur which would be deeply wounding to any self-respecting person but also 
involves certain specific consequences The matters complained of as amounting 
to cruelty must therefore extend much beyond the trivial or the casual They 
must be serious matters If they were not they suiely could not be the foundaticn 
for an order affectmg the matrimonial relationship The party seeking relief 
must show actual or probable injury to life, limb or health 


Along with this fact, another factor that has to be borne ın mind ıs the necessity 
for maintaining a true balance between respect for the binding sanctity of marnage 
and the social considerations which make ıt contrary to public policy to insist on 
the maintenance of a union which has utterly broken down 


Case-law discussed. 


It has been the considered view of the highest Courts ın England that ın cruelty 
cases, the finding of the trial Judge, who had the opportunity of seeing the parties 
and observing their demeanour when they were giving evidence before him, ought 
not to be interfered with unless they can be said to be clearly wrong 


In the instant case, taking into account the fact that the appellant (husband) 
and the respondent (wife ) hail from two different States, speaking different langu- 
ages, may be accustomed to somewhat different ideas and notions on various 
aspects of life, that the marriage between the parties was solemnised contiary 
to the wishes of the parents of the appellant and was an inter caste marriage, that 
by education and attainments the parties cannot be said to be very liberal and 
progressive in their outlook as disclosed by the evidence with reference to the 
mother of the appellant having recourse to mantrams for the purpose of gettmg 
rid of the respondent and the appellant himself domg some mantrams and pooja 
with the respondent’s photo before him, that the financial and enconomic position of 
the appellant has not been very comfortable, that most of the mcidents ccmplamed 
of are trivial in nature and that divorce cannot be founded on mere trivialities 
and incompatibility, it has to be held that even the entire evidence taken as a 
whole does not establish the case of cruelty. The incidents disclosed by the evı- 
dence do not go well beyond the ordmary wear and tear of married lıfe and do 
not establish cıuelty so as to attract the matrimonial jurisdiction of the Court 


Appeal against the order of the City Cıvıl Cout (Additional Judge), Madras, 
dated 17th December, 1962 and made ın O P. No 105 of 1961 

N S. Raghavan, for Appellant 

M V Venkatesan, for Respondent 

The Court delivered the following E 

Jupcment —This ıs an appeal agaist the order of the learned Additional Judge, 
Cıty Civil Court, Madras, dismissing the application filed by the appellant herein, 


*A AO No 115 of 1963 19th December, 1967, 
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under section 27 of the Special Marriage Act, for a deciee of divorce, on the ground 
that the respondent has treated the appellant wıth cruelty 


The appellant herein was first appointed as a Lower Division Clerk ın the year 
1943 at Poona and later was transferred to the Local Audit Office at Bombay 
At the time of the petition, he was employed in the Military Accounts Department, 
Government of India, as an auditor ın the Local Audit, Defence Accounts Depart- 
ment. While the appellant was working at Bombay, on and April, 1953 the marriage 
between the appellant who hails frcm Madras, and the respondent who hails from 
Bengal, was solemnised under the Special Marriage Act (III of 1872), since repealed 
by Act XLIII of 1954, and the marriage was 1egistered at the office of the Registrar 
of Marriages, Bombay, on that date The appellant and the respondent have two 
daughters aged 8 and 6 ın 1961, now aged about 14 and 13 respectively. 


According to the allegations contained ın the petition filed by the appellant, 
after the marriage the appellant and the respondent were lıvıng ın Bombay for some- 
time; while so, the respondent ignoring the dislike of the appellant took to 
insurance job as a _ representative of the Lıfe Insurance Corporation of 
India; the respondent habitually conducted herself towards the appellant 
‘with great harshness and cruelty, very frequently abusing him in the most 
insulting language, used to beat him with whatever she could lay hands upon, and 
was making the life of the appellant very miserable, there were several occasions at 
Bombay where the appellant and the respondent were living till about 1956, when 
frequent complaints were made and recorded in the Colaba Police Station, ın 
1955 the respondent filed a petitr6n unde: section 488, Criminal Procedure Code, 
against the appellant on the file of the XVI Presidency Magistrate’s Court, Bcmbay, 
“while she was living with the appellant, and the said complaint was rejected by the 
Magistrate on 26th April, 1956 on her own admission that she was living with the 
appellant; there used to be complaints by neighbours about the respondent to the 
officers of the appellant about the conduct of the respondent, the appellant’s stay 
at Bombay was made intolerable by the frequent quarrels of the respondent; the 
appellant’s life was made miserable by the frequent quarrels which the respondent 
had with the neighbours of the appellant also; even when the appellant was trans- 
ferred to Poona ın 1956, she was practically living her own there, without least regard 
to the appellant’s wishes, ın or about April, 1960, the appellant was transferred to 
Madras and at that time the respondent would not accompany him to Madras, but 
promised to join him later, after coming to Madras, the appellant fixed up a resi- 
dence for living ın a portion of No. 75, Pidariar Koil Street, G T , Madras, and 
after much of correspondence the respondent joined him ın or about the middle of 
May, 1960; soon after she joined the appellant, the respondent began her old ways 
of quarrels with the appellant, fisting him and assaulting him and also always quar- 
1elling with the neighbour, with the result lıfe was intolerable to the appellant; one 
‘day after Pongal, the respondent fisted the appellant and caused injuries to his person 
and the neighbours had to intervene and the appellant finding that his contmuing 
to stay with her being detrimental to his life, had to seek refuge of his father, where 
he was staying at the time when he presented the petitiontothe Court, on or about 
and February, 1961, without the least provocation from the appellant, the respondent 
picked up a quarrel and inflicted injuries on the appellant and by reason of such con- 
tinued cruelty practised towards him, the appellant had to withdraw himself from 
the house No. 75, Pidariar Koil Street, and stay with his father at No 36, Nattu 
Pilhar Koil Street The appellant further stated that he has already taken custody 
of the first daughter and he wanted the custody of the second daughter also. On 
these allegations, in February, 1961, the appellant filed the petition ieferred to 
above, under section 27 of the Special Marriage Act, 1954, praying for a decree for 
the dissolution of the marriage between the appellant and the respondent, for a 
‘decree granting divorce and for the custody of the child 

The respondent ın the counter filed by her denied the allegations of the appel- 
lant. She contended thatıt was the appellant who asked her to take up the msurance 
job as a benami for him to supplement the family income and that the msurance 
business was really done by hım She further stated that the various allegations 
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made by the appellant against her were false and were mere inventions to cover up 
his desertion of the respondent. Her case was that the marriage of the appellant 
with the 1espondent was solemnised against the wishes of the appellant’s 
parents and consequently the parents of the appellant were hostile to her and they 
were influencing the appellant to desert her She alleged that when she conceived 
for the second time, the appellant advised her to have abortion and when she refused 
to listen to that advise, he began to desert her and treat her with cruelty, he failed to 
give any money for the respondent for domestic expenses and he never cared to visit 
the house in time and even absented from the house during nights and did not care 
for the well-being of the children and the respondent and it 1s under these cırcums- 
tances she filed the petition under section 488, Criminal Procedure Code, before the 
Magistrate at Bombay and the Magistrate advised the appellant to take care of the 
respondent properly and also advised him to behave like a worthy husband The 
further case of the respondent was that even in 1955 the appellant tried his best to 
get rid of the respondent by deserting her and without the knowledge of the respon~ 
dent he tried through some of his relatives to get a transfer from Bcmbay to Madras, 
sometime in June, 1955, with the idea of leaving behind the respondet in Bombay. 
But when she came to know ofıt she rushed to the Controller of Southern Command, 
Poona, under whom the appellant was working, and begged of him not to dislocate 
her life and the lives of the two children by transferring the appellant and the Con- 
troller was generous enough to cancel the transfer order With regard to the allega- 
tion of the appellant that when he was transferred to Madras ın or about April, 
1960, the respondent did not accompany him, her case was that it was the appellant 
himself who asked the respondent to stay back for sometime, since the appellant had 
owed some debts and even the rent for the house in which they were living was in 
arrears and if the respondent also left Poona along with the appellant, the creditors 
and the landlord would insist upon their debts being discharged immediately and 
over and above that the appellant did not have sufficient money for the travelling 
expenses of both and ıt was under those circumstances he alone came to Madras and 
asked her to stay in Poona for sometime, promising that he would remit money for 
her to make her trip Contrary to that, the appellant did not send any money and 
consequently the respondent had to come to Madras and find out the appellant with 
the help of the police According to the respondent, after she came to Madras, the 
appellant and the repondent lived along with the parents-ın-law of the respondent 
for sometime; later due to the cruel treatment meted out to the respondent by her 
mother-in-law and others she had to request her husband to find out some accom- 
modation elsewhere The mother of the appellant started giving all troubles to 
the respondent and also went to the extent of beating her and also incitmg the neigh- 
bours and others to find fault with her and all these were done deliberately with 
the object of the appellant deserting the respondent ‘The respondent further 
proceeded to state that even after they moved to a separate residence at No 75, 
Pidariar Koil Street, Madras, the appellant under the influence of his parents began 
to desert the respondent by not giving any money for domestic expenses and by not 
visiting the house regularly and the mother ofthe appellant even went to the extent 
of having recourse to mantras and other devices thinking thereby that they could 
threaten the life of the respondent and the appellant fell a victim to the bad influence 
and the manoeuvres of the mother The respondent further alleged that the appel- 
lant completely stopped paying any money to the respondent from December, 1960 
and took away the eldest daughter in her absence on 28th January, 1961 when the 
respondent was attending on her younger daughter who was lymg sıck'ın the 
hospital. The respondent also alleged that the appellant came late m the mght 
and on being asked he got enraged and beat the respondent She wound up her 
counter: by stating that she has always been willing to live with the appellant 


Before the learned Additional Judge, City Cıvıl Court, Madras, the appellant 
examined himself as P.W 1 and one Ananthasayanam, landlord of No. 75, Pidariar 
Koil Street, where the parties lived, was examined as P W. 2, and the respbndent 
herself was examined as R.W. 1. After considering the evidence placed before him,, 
the learned Additional Judge came to the conclusion that the insurance business was 
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done really by the appellant ın the name of the respondent, since he hımself was a 
‘Government employee and consequently could not carry on the busıness in his own 
name. He also came to the conclusion that there was no evidence as to the attitude 
and the conduct of the respondent being cruel to the appellant, when they were 
living at Bombay and Poona. He further came to the conclusion that with regard 
to the several allegations as to the late coming of the respondent to the house, no 
such thing was established and even the evidence of P W. 2 indicated that she was 
not coming late to the house and on the other hand ıt was the appellant who was 
coming late to the house With regard to the allegation of the appellant that the 
respondent used to beat him with whatever she could lay hands upon and fist him, 
the learned Judge refused to place any reliance upon the evidence of the appellant 
and even with regard to the evidence of P W 2 who claimed to have seen the parties 
beating each other on one occasion, he came to the conclusion that at any rate 
the evidence was not satisfactory enough to prove such beating by the respondent 
-ofthe appellant was such as to constitute cruelty for granting a divorce. With regard 
to the case of the appellant that the respondent did not accompany him on his trans- 
fer to Madras from Poona, the learned Judge accepted the version of the responden 
and held against the appellant. Referring to the case of the appellant wherein he 
-had alleged that on one occasion when he wasstudying for an examination, the respon- 
dent threw water on him, the learned Judge held that that incident, though admıt- 
ted by the respondent was explained by her by stating that late at night the appellant 
was having the respondent’s photo and was chanting some mantras and getting frigh- 
tened she threw water on him and she also stated that on another occasion the appel- 
lant asked her to hold a stick tied with a cloth and that she refused to do so The 
learned Judge expressed his view that these silly matters in his opinion did not 
amount to legal cruelty, with the result he dismissed the appellant’s petition with 
‘costs It 1s against this order of the learned Additional Judge, City Civil Court, 
Madras, the appellant has filed the present appeal 

Mr. N. S. Raghavan, learned Counsel for the appellant, put forward before me 
the following contentions: (1) From the admission of the respondent that on one 
night she came home late and on another night she threw water on the appellant, 
the learned Judge must have found the case for the appellant (2) Even 1f each and 
every one of the incidents spoken to by the parties cannot be said to constitute cruelty 
still the totality of the circumstances as disclosed by the evidence established cruelty 
so as to justify the grant of a decree for divorce. (3) In any event, the respondent 
herself having put forward the case that she was treated with cruelty by the appellant, 
under section 35 of the Special Marriage Act, 1954, the learned Additional Judge 
ought to have granted a decree for divorce 


Before I deal with these contentions, 1t 1s necessary to refer to certain general 
principles which should govern the consideration and the decision ofa case of cruelty 
constituting the ground for the grant of divorce Mr N S Raghavan, learned 
Counsel for the appellant, drew my attention to the head-note of the decision 
Crawford v. Crawford!. The head-note which 1s relied on by the learned Counsel 
is as follows — 

“In relation to cases of mental cruelty, the authorities lay down the following 
principles : (2) cruelty may be inferred from the whole facts and atmosphere dis- 
closed by the evidence; (u) actual intention on the part of the husband to injure 
the wife is an ımportant but not an essential factor; (ai) ıt 1s impossible to create 
categories of acts or conduct which do or do not amount to cruelty; (iv) sexual 
offences directly relevant to the husband’s conjugal obligations may constitute 
ill-treatment of the wife; (v) mental ill-treatment may be coupled with physical 
ill-treatment ın order together to found a charge of persistent cruelty. ' 


Since mental and physical ill-treatment can, though they are not ejusdem 
generis, be taken together, it must follow (vi) that different forms of mental 
ill-treatment may be taken together in order to found a charge of persistent 
cruelty * 





—-— 
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The head-note rehed upon by the learned Counsel merely refers to certaın general 
principles and guidance that should be followed in assessing the evidence in a 
particular case so as to find out whether the evidence disclosed cruelty constituting 
the matrimonial ‘offence’ As a matter of fact, the entire law ın this behalf has been 
recently surveyed very elaborately by the two decisions of the House of Lords in 
Gollins v. Gollins1, and Williams v Williams? and these decisions merely refer to certain 
guiding principles to be followed by the Courts for the purpose of determining whe-- 
ther ın a particular case the materials placed before the Court established “ cruelty ” 
for the purpose of granting a relief in the exercise of the Matrimonial Jurisdiction 
of the Courts In Gollins v Gollins1, Lord Reid stated 


“ No one has ever attempted to give a comprehensive definition of cruelty and 
I do not intend to try to doso Much must depend on the knowledge and inten- 
tion of the respondent, on the nature of his (or her) conduct, and on the character- 
and physical or mental weaknesses of the spouses, and probably no general state-- 
ment 1s eqully applicable ın all cases except the requirement that the party seeking 
relief must show actual or probable injury to life, limb or health” 


It 1s easy to see that the origin of this requirement is the decision ın the well-known, 
case of Russel v. Russel? 

The law in this behalf has been enunciated ın the following terms ın paragraph 
79 of Rayden on Divorce, Ninth Edition: 


“ “Legal cruelty’ may be defined as conduct ofsuch a character as to have caused 
danger to life, hmb or health (bodily or mental) oras to give rise to a reasonable 
apprehension of such danger Where conduct over a period of years is relied on 
as constituting cruelty, ıt 1s very difficult to prove to the satisfaction of the Court 
that there was reasonable apprehension of danger to health where actual injury 
1s not proved The fact that a marriage has broken down ıs no reason ın itself” 
for a finding of cruelty ” 


Again, ıt must be remembered that as pointed out by Lord Pearce in Gollins v. 
Gollins! ; 
“ Marriage by its nature causes one party to be affected by most of the repre-- 
hensible conduct on the part of the other, and usually it ıs obvious that it will 
beso,” and 


“In many marriages there are many complaints that could be put forward by 
either party, but that only grave and weighty matters causing injury or appre- 
hended injury to health will suffice to support a charge of cruelty ” 


His Lordship further observed 
“It ıs impossible to give a comprehensive definition of cruelty, but when repre-- 
hensible conduct or departure from normal standards of conjugal kindness causes 
injury to health or an apprehension ofıt, ıt ıs, I think, cruelty 1fa reasonable person, 
after taking due account of the temperament and all the other particular circum-- 
stances would consider that the conduct complained of 1s such that this spouse 
should not be called on to endure it. . z 


I agree with the Lord Merriman whose practice ın cases of mental cruelty 
was always to make up his mind first whether there was injury or apprehended 
injury to health In the hght of that vital fact, the Court has then to decide 
whether the sum total of the reprehensible conduct was cruel That depends on 
whether the cumulative conduct was sufficiently weighty to say that from a reason- 
able person’s point of view, after a consideration of any excuse which this respon- 
dent might have ın the circumstances, the conduct ıs such that this petitioner 
ought not to be called on to endure it . ........... 


The particular circumstances of the home, the temperaments and emotions of” 
both the parties and their status and their way of life, their past relationship and 
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almost every circumstance that attends the act or conduct complained of may all 
be relevant ” 


Lord Normand in Jamieson v Jamieson}, observed 


“ My Lords, I think that ıt does not do justice to the averments to take up each 
alleged incident one by one and hold that it ıs trivial or that ıt ıs not hurtful or 
cruel and then to say that cumulatively they do not amount to anything grave, 
weighty or serious ” 


In the same case Lord Tucker stated 


“ Every such act must be judged ın relation to ıts attendant circumstances, and 
the physical or mental condition or susceptibilities of the innocent spouse, the 
intention of the offending spouse and the offender’s knowledge of the actual or pro- 
bable effect of his conduct on the other’s health (to borrow from the language of 
Lord Keith) are all matters which may be decisive in determining on which side 
of the line a particular act or course of conduct lies.” 


To the simular effect 1s the observation of Lord Reid in King v King®, where his 
Lordship had stated : 


“ Ido notintend to try to define cruelty I doubt whether any definition would 
apply equally well to cases where there has been physical violence and to cases of 
nagging, or to cases where there has been a deliberate intention to hurt and to 
cases where temperament and unfortunate circumstances have caused much of 
the trouble But ın cases like the present, the wifé’s conduct must at least be inexcus- 
able after taking every thing into consideration ” 


I am referring to this observation because that case also was one in which the 
husband applied for divorce on the ground of cruelty of the wife. In the same case 
Lord Asquith of Bishopstone stated: 


“It is accepted that where cruelty is alleged the petitioner must prove 
two things. (1) That the acts were cruel; (2) that they damaged the petitioner’s 
health ” 


Therefore, the learned Counsel for the appellant ıs mght ın contending that 
the totality of the circumstances disclosed by the evidence of the parties should be 
taken into account for the purpose of determining whether cruelty has been estab- 
lished or not. At the same tıme ıt should not be forgotten that as pointed out by 
Lord Morris of Borth-Y-Gest ın Gollinsv Gollinsâ, already referred to, 


“ Cruelty ıs a matrimonial offence and anallegation of cruelty 1s a serious one. 
To be found guilty of cruelty involves not only a slur which would be deeply 
wounding to any self-respecting person but also involves certain specific conse- 
quences The matters complained of as amounting to cruelty must therefore 
extend much beyond the trivial or the casual They must be serious matters. 
If they were not they surely could not be the foundation for an order affecting the 
matrimonial relationship ” \ 


Along with this fact, another factor that has to be borne ın mind 1s, as pointed out 
by Lord Simon in Blunt v. Blunt*, the necessity for maintaining 


“ A true balance between respect for the binding sanctity of marrage and the 
social considerations which make ıt contrary to public policy to ınsıston the 
maintenance of a union which has utterly broken down.” 


It ıs against the background of these basic and fundamental prıncıples and 
considerations, the correctness and the validity of the contentions of Mr. Raghavan, 
the learned Counsel for the appellant, have to be determined Its true, as pomted 
out by him, the respondent admitted ın he: evidence that one night she came home 
at about 10-30 PM (But she gave her explanation for coming so late, namely, the 


—_ 
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illness of the second child. The learned Additional Judge, Cıty Cıvıl Court, Madras, 
had accepted that explanation of the respondent I do not see any justification to 
disagree with that view of the learned Judge. Again, she admitted that on one mght 
she threw water on the appellant The appellant’s evidence was vague and general 
in this behalf, as he stated, “she will throw water on me through the wmdow 
and pour water on my head. (To Court This was at night and I was reading in 
‘my room within closed doors )” On the other hand, the evidence of the respondent 
was specific on this point. She stated, “ I threw water on him through the window, 
as he was keeping my photo and doing mantrams I saw hım dog some pooja 

I saw him doing after a bath late at night, after coming to Pidariar Street ”. ‘This, 
the learned Judge has referred to and stated that he did not think that these silly 
matters can amount to legal cruelty. In my view, from this also no inference can be 
drawn against the respondent. This incident has to be appreciated against the 
background of the case of the respondent that ıt was under the evil influence of the 
mother of the appellant, the appellant was making every attempt to desert her and 
the appellant’s mother had gone to the extent of having recourse to mantrams for 
the purpose of getting md of her. Itıs the mental attitude of the parties that will 
have to be taken note of and if that was the idea she was entertaining, her action 
cannot be characterised as cruelty. The fact of the parents of the appellant having 
been opposed to the marriage of the appellant with the respondent from the very 
beginning and this incident happened after the parties came down to Madras, where 
the parents of the appellant are living lend support to the fear or the view entertained 
by the respondent Consequently, in my opinion, the first contention of Mr. 
Raghavan, the learned Counsel for the appellant, should fail 


Even with regard to the second contention, I must point out that ıt has been the 
considered view of the highest Courts ın England that ın cruelty cases, the finding 
of the trial Judge, who had the opportunity of seeing the parties and observing ther 
demeanour-when they were giving evidence before him, ought not to be interfered 
with, unless they can be said to be clearly wrong: The judgment of the learned 
Additional Judge ın this case indicates that he was prepared to accept the version of 
the respondent ın preference to the version of the appellant, and he was justified in 
doing so, when ıt 1s remembered that with regard to two smportant incidents, namely, 
the taking up of the insurance business and the respondent having stayed behind 
without accompanying the appellant, when he came over to Madras on his transfer 
from Poona, the version of the appellant was found to be untrue and the version of 
the respondent was found to be true As a matter of fact, very properly, ın view of 
the nature of the evidence available in this behalf, Mr Raghvan, learned Counsel 

‘for the appellant, did not advance any arguments before me challenging the finding 
of the learned Judge with reference to these two mcidents Under these circum. 
stances, ıt must be held that the appellant has failed to make out the case of cruelty 
on the part of the respondent 


Even otherwise, taking into account the fact that the appellant and the respon- 
dent hail from two different States, speaking different languages, may be accustcmed 
to somewhat different ideas and notions on various aspects of life, that the marriage 
between the parties was solemnised contrary to the wishes of the parents of the appel- 
lant and was an inter-caste marriage, that by education and attainments the parties 
cannot be said to be very liberal and progressive in their outlook, as disclosed by the 
evidence with reference to the mother of the appellant having recourse to mantrams 
for the purpose of getting 11d of the respondent and the appellant himself doing 
some mantrams and pooja with the respondent’s photo before him, that the financial 
and economic position of the appellant has not been very comfortable, as disclosed 
by the fact that he had to take up the insurance business in his wife’s name to supple- 
ment his income, that most of the mcidents complained of are trivial ın nature and 
that divorce cannot be founded on mere trivialities and incompatibility, I am of the 
opinion that even the entire evidence ın this case taken as a whole does not éstablish’ 

.the case of cruelty, on the part of the respondent as alleged by the appellant and 
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the conduct of the respondent disclosed cannot be properly and rationally stıgmatız- 
ed-as cruelty. As pointed out by Lord Asquith of Bishopstone ın King v. King}: 


“The ‘flash and outbreak of a fiery mind’ is one thing, conduct which 1s 
designed to hurt the husband for the sake of hurting him ıs another”. 


In my opinion, the incidents disclosed by the evidence do not “ go well beyond the 
ordinary wear and tear of married lıfe ” Therefore, I reject the second contention 
of Mr Raghavan, learned Counsel for the appellant 


Regarding the third contention, section 35 of the Special Marriage Act, 1954 
is as follows - 


“ Ifın any proceeding for divorce, the respondent opposes the relief sought on 
the ground of the petitioner’s adultery, cruelty or desertion, the Court may give 
to the respondent the same relief to which he or she would have been entitled, 
if he or she had presented a petition seeking such :elief ”. 


This section 1s identical in language with section 6 of the English Matiimcnial Causes 
Act, 1950 which itself repealed the corresponding section, namely, section 180 of 
the Judicature (Consolidation) Act, 1925 In view of the limited scope of the sub- 
mussion made before me by Mr Raghavan, with reference to secticn 35, Special 
Marriage Act, it 1s unnecessary for me to decide anything with regard to the real 
scope of the section. Mr. Raghavan’s contention 1s that the respondent herself 
having alleged cruelty on the part of the appellant, by virtue of section 35, the Court, 
in the exercise of its discretion, must grant the relief of divorce. Consequently, I 
shall have to consider whether the respondent complained of cruelty on the part of 
the appellant and established such cruelty, and secondly whether the Court should 
exergse its discretion and grant a decree for divorce As far as the first question 
is concerned, for the same reason which I gave with regard to the allegations made by 
the appellant, I am of the opınıon that the respondent has not established cruetlty 
on the part of the appellant, so as to attract the matrimonial jurisdiction In view of 
this conclusion of mine on the first question, the second question does not arise. I 
must also further point out, as indicated by me already, that after stating her version 
of the,case, the 1espondent stated ın her counter that she has always been willing to 
live with the appellant. That, ın any event, should be taken into account by the 
Couıt in the exercise of its discretion. 


Under these circumstances, I agree with the conclusion of the learned Additional 


Judge, City Civil Court, Madras, and dismiss this appeal with costs Counsel’s 
fee Rs 100 


VK —_ Appeal dismissed 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT — MR Justice MM Ismar. 


Tıruvannamalaı Ammal .. Appellant* 
v 
Sadasıva Mudalı and others .. Respondents 


Hindu Law—Jomt family—Maintenance—Deci ee for maintenance obtained by wife of manager 
of joint family in a suit filed against him—Charge created over joint family property— 
Validity—If binding on coparceners not made parties to suit—Subsequent partition among 
members—LEffect 


Where ın a suit filed by the wife of the manager of a joint Hindu family against 
her husband in his capacity as the manager, a decree for maıntenance 1s passed, 
it will be binding on the entire joint family and a valid charge could be created 

— eS ee 
l. LR. (1953) AC 124 
*SA No. 1774 of 1963. Ist February, 1968 
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against the joint family properties for the maintenance clam The contention 
that the decree would not be binding on the coparceners who were not ¢o nomine 
parties to the suit or decree, 1s untenable. 


Such a charge is nat defeated by any subsequent partition effected among the 
members of the family It cannot be contended that by virtue of the fact that the 
members are seeking a partition of their shares from that of the manager, the maın- 
tenance decree could not thereafter operate against their shares and that the 
operation of the charge must be restricted only to the share of the manager of the 
joint famıly 


Akki Dodda Basappa v Akki Mallamma, (1940) 1 M.L.J. 204. A.I R. 1940 Mad. 
458, Relied on. 

Appeal against the Decree of the District Court of Chingleput in Appeal Suit 
No 86 of 1962 preferred against the Decree of the Court of the District Munsif of 
Tıruttanı ım Original Suit No 84 of 1960 


A. Ramachandran of Row & Reddy, for Appellant 
Ghandramoulı for T. R. Ramachandran, for Respondents. 


The Court delivered the following 


Jupcment —The appellant ıs the second wife of one Sadasiva Subbaraya 
Mudalıar, the fifth respondent herem, whose sons through the third wife are res- 
pondents 1 to 4heren The appellant herselfhas a son through the fifth respondent. 
She filed OS No. 27 of 1954 on the file of the Subordinate Judge’s Court, Chittoor, 
as next friend and guardian of her minor son, for partition of his share and mainten- 
ance for herself. During the pendency of the suit, the appellant’s son became a 
major and he settled his claim with the fifth respondent and obtamed his share from 
the family properties, and the appellant herself withdrew her claim for maintenance 
with liberty to file a separate suit for that purpose. The appellant thereafter filed 
O S. No 13 of 1958 on the file of the Court of the District Munsıf, Tiruttani, and on 
gist August, 1959, she obtained a decree for maintenance at the rate of Rs. 15 per 
month and a sum of Rs. 10 per year towards clothing and the amount decreed ın her 
favour was charged agaist certain items of joimt family properties mentioned in 
that decree. Thereafter respondents 1 to 4 herein filed the present suit for partı- 
tion òf their 4/5ths share in the joint family properties ımpleadıng their father the 
fifth respondent and the appellant herein as defendants. In paragraph 7ofthe plaint 
they contended as follows : 


“ The plaintiffs after due enquiry have come to know that the second defendant 
had filed a pauper O.P.No. 21 of 1957 which was later numbered as O S No. 13 of 
19581n this Honourable Court against the first defendant alone for maintenance past 
and future and claims for separate residence and obtained a decree against the 
first defendant alone on 31st August, 1959 creating a charge over the plamt B sche- 
dule properties for the maintenance claim past and future Inasmuch as the plaın- 
tiffs were not ımpleaded as necessary parties by the second defendant ın that mam- 
tenance sut OS No 13 of 1958, the decree creating a charge in the entire plant 
schedule joint famıly properties ın OS No 13 of 1958 will not bind the plaintiffs 
to the extent oftheir 4/5ths share ın thesaid properties. The action of the second 
defendant ın collusion with the first defendant ın bringing the plaint B schedule 
properties to sale 1s highly illegal inasmuch as the plaintiffs’ 4/5ths share in the 
plaint B schedule properties are concerned ” 


In the end the plaintiffs prayed for “a preliminary decree declaring that the plam- 
tiffs are entitled the 4/5ths share in the plaint schedule mentioned properties ”, 
for appomting a Commissioner to divide the plaint properties into five equal shares 
and to allot four such shares to the plamtiffs and to direct the defendants to deliver 
possession of such divided 4/5ths share to the plaintiffs or to take delivery of posses- 
sion through process of Court Naturally the fifth respondent remaimed ex parte 
and the appellant alone defended the suit. Taking into account the pleadings of 
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the parties, the learned Distiict Munsif framed five issues, the fourth of which is 
as follows : 


“ Whether the charge created in O S No 13 of 1958 1s not binding on the plain- 
tiffs’ share in the properties ?”— 


The learned District Munsif by his judgment and decree, dated goth December, 1961 
held that the charge created in OS No. 13 0f 1958 was binding on the plaıntıffs and 
passed. a preliminary decree ın favour of the plaintiffs subject to the chaige created 
over their shares also in OS No 13 of 1958. Against this judgment and decree, 
respondents 1 to 4 herein preferred AS No 86 of 1962 on the file of the Court of 
the Distiict Judge of Chingleput The learned District Judge came to the conclu- 
sion that the chaige created in OS No. 13 of 1958 will not bind the shares of res- 
pondents 1 to 4 herem and ın that view allowed that appeal preferred by them and 
modified the decree of the leained District Munsif so as to make ıt clear that the shares 
allotted to respondents 1 to 4 herein in the joint family properties will not be subject 
to the charge created m OS No 13 of 1958 ın favour of the appellant herem It 
15 against the judgment and decıce the present Second Appeal has been filed. 


The sole question that arises for determination in this appeal is whether the 
charge decree cieated in favour of the appellant in OS No 13 of 1958 stands 
automatically modified or is lable to be modified so as to affect only the share to 
be allotted to the first defendant ın the present partition suit releasing the shares 
to be allotted to respondents 1 to 4 herem from the said charges. 


Mr. A Ramachandran, the learned Counsel for the appellant, contended that 
the decree obtained by the appellant against the fifth respondent in OS. No. 1 3. 
of 1958 was obtained against him in the capacity of the manager of the joint family 
and the charge was cıcated rightly agaist the jomt family properties and that charge 
cannot be modified o1 restricted in the present proceedings ‘The contention on the 
other hand of Mr Çhandıamoulı, the learned Counsel for 1espondents 1 to 4 herem, 
ısthatrespondents 1 to 4 herein were not eo nomine parties to Ò S No.1 3 of 1958 and 
consequently they were not bound by the decree ın that suit and their share of the 
Joint family property was not affected by the charge created ın that sut and ın any 
event, once they filed the present suit for partition, there has come into existence a 
division ın status as between them on the one hand and the fifth respondent on the 
other and under the Hindu Law, the lability to maintain the appellant bemg ex- 
clusively that of the fifth respondent, the chaige must be deemed to operate only 
ın respect of the share of the fifth 1espondent. 


As far as the general principle of law 1s concerned either in 1elation to the com- 
petency of the first respondent to represent the entire joint family in OS No 13 of 
1958 or ın relation to the liability to maintain the appellant by the fifth respondent, 
there can be no doubt The legal position 1s stated thus in paragraph 253 of Mulla’s 
Principles of Hmdu Law, 13th Edition . 


“It ıs not necessary, ın order that a decree against the manager may operate 
as res judicata against coparceners who werenot parties to the suit that the plaint 
or written statement should state ım express terms that he is suing the manager or 
his being sued as a manager. It 1s sufficient if the manager is ın fact suing or 
being sued as 1epresenting the whole famıly”, 


In respect of the liability to maintain a person like the appellant, the legal position 
1s stated in the following terms in paragraph 543 of the Mulla’s Principles of Hindu 
Law, 13th Edition 


“ (1) The Manager of a joint Mitakshara family is under a legal obligation 
to maintain all male members of the family, their wives and their children. On 
the death of any one of the male members, he is bound to maintain his widow and 
his children The obligation to maintain these persons arises from the fact that 
the manage 1s ın possession of the family property 22. 
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Admittedly on the date when the appellant filed OS No 13 of 1958, her husband, 
namely, the fifth respondent was a member and the manager of the coparcenary 
consisting of himself and respondents 1 to 4 with the result the fifth respondent 
in his capacity as manager of the jomt family was under an obligation to maintain 
the appellant heren Therefore, the decree which the appellant obtained in OS. 
No 13 of 1958 was binding on the entire joint family and the charge created against 
the joint family properties was validly created even though respondents 1 to 4 herein 
were not eo nomine parties to that suitor the decree Hence the contention of respon- 
dents 1 to 4 herein that the said decree m OS No 13 of 1958 was not binding on 
them since the suit was filed only against the fifth respondent and they themselves 
were not eo nomine parties to the suit or to the decree, must fail 


The next question for. consideration 1s whether even if the decree in O S No. 13 
of 1958 was validly passed and was binding on respondents 1 to 4 herein it can be 
contended by the respondents now that by virtue of the fact that they are seeking a 
partition of their shares in the property from that of the fifth respondent that decree 
could not hereafter operate against their shares ın the property and the operation 
of the charge must be restricted only to the share of the fifth respondent Mr. 
Chandramoulı appearıng for respondents 1 to 4 herein relied on several decisions 
to show that the habuility to maintain a wife ıs that of the husband alone and that too 
is based on the relationship existmg between them as husband and wife and if any 
part of the property 1s liable for the maıntenance of the appellant itis her husband’s 
share in the property and they, namely, respondents 1 to 4 being only the step-sons 
of the appellant are under no obligation to maintain the appellant and consequently 
she cannot have any claim against the sharesof respondents 1 to 4 for the purpose of 
enforcing her charge for mamtenance The learned Counsel for the appellant did 
not dispute the general principles underlying this contention However, the limited 
question that arises ın this case 1s whether the charge decree originally validly created 
in OS No 13 of 1958 thus automatically gets itself limited 01 restricted ın 1ts opera- 
tion to the share of the property to be allotted to the fifth respcndent, alternatively 
whether respondents 1 to 4 herein can claim any relief by way of asking for the 
amendment of the decreeso as to make the chaige effective only against the share of 
the fifth respondent On behalfof the appellant, a decisicn of a Bench of this Court 
ın Akki Dodda Basappa v Akki Mallamma!, was relied upon In that case, the plain- 
tıff was the brothe: and the second defendant was son of the deceased husband 
of the first defendant The first defendant’s husband died ın ol about 1918 leaving 
him surviving the first defendant, the second defendant his son by the first wife and 
the plamtiff his brother On the date of his death, the first defendant’s husband 
was a member of the undivided family consisting of himself, the plaintiff and the 
second defendant In 1928 the first defendant filed a suit for maintenance and 
residence against the plaıntıff and the second defendant and obtained a decree on 
23rd January, 1929 by which the plaintiff and the second defendant were directed 
to pay maintenance at the rate of Rs 40 per month and the aıreaıs of maintenance 
and the maintenance decree was made a charge on the property described in the 
schedule to the decree, which admittedly belonged to the joint family Subsequently 
the plaintiff and the second defendant effected a partition between. themselves. 
Thereafter the plaintiff filed the suit contending that by reason of the said partition, 
the charge created ın the earlier suit did not bind his share obtained at the partition 
He put his case ın these terms ın the plaint in the suit 


“Under Hindu Law defendant 1 1s entitled to be maintained out of 
her husband’s property and there 1s no such obligation against the plaintiff after 
the division of the jomt family properties The decree in OS No. 3 of 1928 
became inoperative after the division between plaintiff and defendant 2. The 
decree ın OS No 3 of 192818 against the joint family properties and there are no 
such properties now There ıs no persons] obligation on the plaintiff to mam- 
tain defendant 1” 


1 (1940) I M.LJ. 204. AIR 1940 Mad 458. 
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It will be seen that the case of the plaintiff in that suit was practically the same 
as that of respondents 1 to 4 ın thıs case In dealing with the question whether the 
plaıntıff in that case was entitled to file and maintain such a suit, this Court held 
that such a suit was not maintainable Before the learned Judges 1t was urged that 
by reason of the subsequent partition, the plaintiff was no longer bound to maintain 
the first defendant and the said decree obtained against him must therefore be decla- 
red inoperative, as the decree was a maintenance decree ıt was open to the plam- 
tiff to institute a suit by reason of the events that happened subsequently to the date 
of the decree, that there was a change of circumstances which would necessitate the 
modification of the said decree, that 1t was competent to the Court to modify the 
same 1n view of the said change of circumstances and that the partition was such 
a subsequent event and under the Hindu law the obligation to maintain a widow was 
only from out of her husband’s share and as the husband’s share had now fallen to 
defendant 2 the proper person to mamtaın her was defendant 2, the plaintiff’s 
obligation having ceased with the disruption of the family. The learned Judges 
of this Gourt came to the conclusion that such a contention was not tenable They 
observed 


“ When a member of an undivided family dies leaving him surviving his widcw 
and his sons and brothers, her right to maintenance 1s against the entire joint 
family composed of the sons and brothers of the husband It may be that if she 
waits until a partition takes place she may have a lesser right, 4 e, instead of a 
right over the ente family, a right over those persons who take her husband’s 
share. But if before a partition 1s effected, she gets her rights declared, defined 
and reduced to a certainty by a decrce of Court, her rights cannot be taken away 
by any subsequent partition effected among the members of the family 
At the partition ıt ıs open to members to stipulate that the widow’s maintainance 
may be paid by any one of the members asın this case by defendant 2 and that in 
default of payment the other members may have a right to contribution or 
indemnity against the person who under the paıtıtıon was made liable to pay 
But that ıs an arrangement inter se between the members with which the widow 
has no concern e 


Where a widow has secured a charge on certain properties that charge 1s not 
defeated by any subsequent transfer of the said properties by the members of the 
family and she 1s entitled to enforce the charge in the hands of the transferee 
In our opinion partition would be a subsequent transfer and her charge 1s liable 
to be enforced ın respect of the properties charged ın whoscever’s hands the pro- 
perties may be We aie, therefore of the opinion that the plaıntıff ıs not entitled 
to the declaration scught ” 


In my opinion, this decision of this Court fully supports the contention of the appel- 
lant Mr Chandrsmoulı, the learned Counsel for the respondents 1 to 4 sought to 
distinguish this decision on two grounds, namely, (1) ın that case the plaintiff ın 
the subsequent suit was eo nomme 2 party in the earlier'suit, and (2) the charge was 
not created on the entire joint family property but only against a part of the joint 
family property With regard to the first point of distinction sought to be made, 
I have already indicated that the fifth respondent as manager of the joint family 
was entitled to represent the enti1e fz mıly and once a decree has been obtained against 
hım ın that capacity, that decree was binding on respondents | to 4 as well whether 
they were 40 nomne parties or not Consequently, the fact that respondents 1 to 4 
heiein weie not 40 nomine parties in OS. No 13 of 1958 will not affect the principles 
of law applicable to the cese The second point of distinction ıs also equally 
unsustainable The very cecision referred to by me makes ıt clear thus 


“İn fixing the quantum of maintenance the measure has always been taken to 
be tHe husband’s share but as observed ın Karuppan Kaundan v Chinna Nallammal! 











1 AJR. 1927 Mad 1189 
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and also by Varadachanar, F, in Ramarayudi v Sıtalaksımamma!, the charge 
created ın her favour need not be limited to the husband’s share but ın certain 
circumstances may exceed the husband’s share.” 


Once the charge need not be restricted to the husband’s shares and ıt can exceed 
the husband’s share, there can be no valid distinction between a charge exceeding 
the husband’s share and a charge created against the whole of the joint family pro- 
perty Therefore, I am of the opinion that the attempt made by Mr Chandra- 
moulı to distinguish the case referred to above from the case on hand fails. 

Under these cııcumstances, I allow this appeal and set aside the judgment and 
decree of the learned District Judge and restore the judgment and decree of the 
learned District Munsif The parties will bear their respective costs throughout. 

No leave. 

VE. — Appeal allowed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT —MR Justice M M Ismaiu. 





Anantha Pillai .. Appellant * 
© n 

Rathnasabapathy Mudaliar and others .. Respondents 

Power-of-atiorney—Construction of—Principles. : 


Transfer of Property Act (IV of 1882), sections 53-A and 54—Application of section 53-A— 
Necessary condılıons—Person put im possession of property pursuant to an agreement to 
sell—No conveyance executed—Whether such person can establish Ins title on the basis 
of that agreement to sell itself 

Adverse possession—What constitutes—Agreement of sale—Vendee in possession—pursuant 
to such agreement—Execution of conveyance postponed—Whether vendee’s possession 
adverse. 

The general principles regarding the constiuction of a power-of-attorney aie 
well-settled. Powers-of-attorney must be strictly’ construed as giving only such 
authority as they confer expressly or by necessary umplication Where an act 
purporting to be done under the power-of-attorney 1s challenged as being ın excess 
of the power, ıt 1s necessary to show that on a fair construction of the whole instru- 
ment the authority ın question 1s to be found within the four corners of the instru- 
ment esther by express terms or by necessaryimplication Some of the principles 
governing the constiuction of a power-of-attorney are: (1) the operative part of 
the deed 1s controlled by the recitals, (2) where an authority 1s given to do parti- 
cular acts, followed by general words, the general words are restricted to what 1s 
necessary for the performance of the particular acts, (3) the general words do not 
confer general powers but are limited to the purpose for which the authority 1s 
given and are construed as enlarging the special powers only when necessary for 
that purpose, (4) a power-of-attorney is construed so as to include all medium 
powers necessary for its effective execution There 1s no magic in the nomencla- 
ture of a power-of-attorney being a general power of attorney The scope of the 
power has to be gathered from the language of the document 

(Held on facts that the power-of-attorney executed by Janaki Ammal in favour 
of the first defendant on 30th June, 1937 did not authorise the first defendant 
to execute Exhibit A-1 on behalf of Janaki Ammal and therefore the said 
document 1s not binding either on Janaki Ammal or the 2nd defendant.) 

For the application of section 53-A of the Transfer of Property Act the 
following conditions must be cumulatively satisfied (1) there must be 
a contract to transfer immovable property for consideration; (2) the 

contract must have been signed by or on behalf of the transferor, (3) the 





1 (1937) 46 MLJ 550. 
*S A. No 407 of 1965. 26th March, 1968, 
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terms can be asceitained with reasonable certainty from the document; (4) 
the transferee has to be in possession or, 1f he has béen zlready in posses- 
sion, continues in possession, (5) he has done some act 1n furtherance of the con- 
tract; and (6) the transferee has performed or 1s willing to perform his part of the 
contract. (Held on facts that the plaint does not contain any averment that 
the plaintiff ıs willing and prepared to pay the {balance of consideration and 
that the plaintiff has not let in any evidence to show that he was ready and willing 
to perform his pait of the contract Therefore, Condition No. (6) 1s not satisfied 
in this case and for this reason the plaintiff cannot have any reliance on section 
53-A) Held further, that, ın view of the provisions contained in section 54 of 
the Act, to hold that a person who has been put ın possession of a property pur- 
suant to an agreement to sell, ın whose favour no conveyance has been executed, 
can establish his title on the basis of that 2g1eement to sell ıtself, 1s to fly in the 
face of the piovisions contained ın section 54 of the Act and 1s to render the same 
clearly nugatory Hence, it ıs clear that the appellant cannot pray for a decla- 
ration of his title based upon section 53-A of the Act. 


The concept of adverse possession contemplates a hostile possession, 1.2 , 2 posses~ 
sion which ıs expressly or impliedly in demal ofthe title of the tıue owner. Posses- 
sion to be adverse must be possession by 2 person who does not acknowledge the 
other’s rights, but denies them For deciding whether the alleged acts of a person 
constituted adverse possession, the animus of the person doing those acts is the 
most crucial factor. (Held on facts, that the plea of adverse possession taken by 
the appellant cannot prevail ) 


Appeal against the decree of the District Court, South Arcot, Cuddalore, in 
Appeal Suit No 374 of 1963, preferred against the decree of the Court of the Subordi- 
nate Judge, Cuddalore, in OS No 112 of 1961. 


S. Rayagopala Iyer for P. R. Gokulaknishnan and B Soundara Pandian, Advocate, for 
Appellant. 
B Lakshnunarayana Reddy and T. Narayanan, for Respondents. 


The Court delivered the following 


Jupcment —One Chockalinga Mudalıar had no sons but had two daughters 
by names Janaki Ammal, wife of the first defendant, whose son 1s the 2nd defendant, 
and Kuppammal, the 3rd defendant, whose husband is the 4th defendant. This 
Ghockalınga Mudahar on löth May, 1933, executed a will bequeathing all his 
properties to his two daughters who were minors on that date, though Janaki Ammal 
was married Under the terms of the will be authorised the Ist defendant, the 
husband of Janaki Ammal, to manage the properties and put Kuppammal in posses- 
sion of her shaie of the properties on her attaining majority On 20th December, 
1933, the suit properties wee purchased under Exhibit B-1 ın the name of Janaki 
Ammal and Kuppammel. On 30th June, 1937, Janaki Amma! executed a power- 
of-attol ney ın favour of her husband, the first defendant (Exhibit A -18) On 24th 
June, 1947 the first defendant executed an agreement, Exhibit A-1, in favour of the 
5th defendent, who 1s the brother of the pleintiff, for selling the properties ın the 
villages of Ozhundiampattu and Raya Oddaı belonging to Janaki Ammal and 
Kuppammal for a consideration of Rs 7,500 and received an advance of Rs. 2,000 
On 6th September, 1947, the first defendant received a further sum of Rs 1,000, 
and on 8th Merch, 1948 he received another sum of Rs. 1,000 making a total of 
Rs. 4,000 as edvance pursuant to the agreement, dated 24th June, 1947. 
Kuppammal instituted OS No. 42 of 1954 on the file of the District Court, Cudda- 
lore, which was transferred to and disposed of as OS. No 53 of 1956 on the file of 
the Court of the Subordinzte Judge of Cuddalore, for partition of her one-half share 
in the suit properties 2s well as the other properties belonging to both the sisters. 
In that suit the pleintiff herein and the 5th defendant were ımplezded as defendants 
9 and 8 and they filed a written statement which hes been marked as Exhibit A-16 
in the present cas& That suit for partition was decreed and in that decree items 
14 to 24 of the suit properties were allotted to the share of Kuppammal. Subsequent 
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to the decree in that suit on Ist January, 1957 in EP.R No 135 of 1956 m OS 

No. 53 of 1956 delivery of items 14 to 24 ın favour of Kuppammal was recorded. 
Further an umegistered lease deed, dated 4th February, 1957 was also executed by 
the plaintiff ın favour of Kuppammal. Subsequently on the ground that the plain- 
tiff had committed defeult ın payment of rents GR P No. 11 of 1959 was filed on 
the file of the Revenue Divisional Officer, and O.S. No. 474 of 1959 on the file of 
the District Munsif’s Court, Tindivanam, was instituted for the recovery of arrears 
of rent. It must be pointed out that in 1955 Janaki Ammal died, and at that time 
OS No 52 of 1954 was pending. After the death of Tanaki Ammal the first defen- 
dant and 2nd defendant were recognised as the legal representatives of Janaki Ammal 
and were brought on record as parties to that suit It 1s under these circumstances 
O S. No. 112 of 1961 was instituted on the file of the Court of the Subordinate Judge 
of Cuddalore by the plaintiff for declaration of his title ın respect of the suit properties, 
which constitute 24 1tems and for permanent injunction restraining defendants 1 to 
4 from interfering with his possession and for declaration that the decree ın OS. 
No. 53 of 1956 on the file of the Court of the Subordinate Judge of Cuddalore was not 
binding on the plaintiff and for setting aside the decree. The plaintiff impleaded 
his father as the 6th defendant in the suit by putting forward the contention that, 
though Exhibit A-1 was executed ın favour of the brother of the plaıntıff, namely, 
the 5th defendant, it was really for the benefit of the joint family consisting of the 
6th defendant, the father, and the plaintiff and the 5th defendant, the two sons, and 
therefore 1t was their right to the suit properties that was sought to be declared in 
the suit. 


In the plaint, the plaintiff put forward the contention that the first defendant 
was the executor of the will of Chockalingam Mudalıar and he was also the guardian 
of Kuppammal, and Exhibit A-1 was executed by the first defendant ın his capacity 
as the executor of the will of Chockalingam Mudalıar and as the power-of-attorney 
agent of Janaki Ammal and therefore that agreement was binding on both Janaki 
Ammal and Kuppammal. His further case was that ever since the date of Exhibit 
A-1, namely, 24th June, 1947 the plaintiff and the 5th defendant had been ın posses- 
sion of the suit properties and therefore they have perfected their title to the suit 
properties by adverse possession and consequently they are entitled to a declaration 
of their title to the suit properties. The further case of the plaintiff was that his 
title has become perfect under section 53-A of the Transfer of Property Act, since 
they have paid a sum of Rs 4,000 pursuant to Exhibit A-1 and also have been put 
in possession of the suit properties pursuant to the said agreement. The plaintiff 
stated that he was not aware of the decree in-O S. No 53 of 1956, that during the 
pendency of the suit the first defendant approached the plaiptiff and the 5th defen- 
dant and obtained their signatures on blank papers and assured them that he would 
look after their interest in the suit and if necessary he would file written statements 
on their behalf and have their mghts defended It ıs only subsequently when the 
suit for the recovery of arrears of rent was filed they came to know that the first 
defendant fraudulently connived at passing of a decree for partition ın favour of 
Kuppammal and therefore the decree in OS No 53 of 1956 was not binding on 
the plaintiff or the 5th defendant It may be noticed that the plaıntıff claimed title 
to items 1 to 24 of the suit properties notwithstanding the fact that items 14 to 24 were 
allotted to the share of Kuppammal ın the partition decreein OS No 53 of 1956 
and the plaintiff had surrendered possession of those items to Kuppammal on ist 
January, 1957 and executed a lease chitin her favour of 4th February, 1957 


The first defendant filed a written statement resisting the claim of the plaintiff. 
He stated that he did not execute Exhibit A-1 either as executor under the will of 
Chockalinga Mudaliar or as power-of-attorney of Janaki Ammal Though he 
admitted the execution of Exhibit A-! and the receipt of a sum of Rs 4,000 he 
contended that the rights of the 5th defendant under Exhibit A-1 was contingent 
upon the Ist defendant obtaining the sanction of the District Court for selhng the 
properties of Kuppammal, who was a minor and whose Court guardian the first 
defendant was, and as soon as the Court refused to grant the sanction, the entire 
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agreement fell through. He also denied the allegation of the plaintiff that in O.S. 
No.53 of 1956, he obtained the signatures of the 5th defendant and the plaintiff on 
blank papers and used them for filıng the written statements on their behalf The 
first defendant’s case was that the plaintiff and the 5th defendant filed their own 
written statements in OS No. 53 of 1956, but remained ex parte, and allowed the 
decree for partition to be passed ın the said suit However, the first defendant died 
-during the pendency of the suit. 


The 2nd defendant filed kıs own written statement Admittedly the 2nd defen- 
dant was a minor on the date of the decree in O.S No 53 of 1956. He denied 
the execution of the agreement by the first defendant, the receipt ofa sum of Rs 4,000 
by the first defendant, and he also contended that there was no valid power-of- 
attorney in favour of the first defendant and that the power-of-attorney executed 
by Janaki Ammal in favour of the first defendant was not acted upon and was really 
abandoned within a short time after its execution. 


The 3rd defendant also filed her written statement and she contended that in 
view of the proceedings in O S. No 53 of 1956 the plaintiff could not have any claim 
against her and ın respect of items 14 to 24 ofsuit properties In other respects also 
she resisted the claim of the plaintiff. 


The learned Subordinate Judge framed the necessary issues and by hus judgment 
and decree, dated 15th April, 1963, came to the conclusion that the power-of-attorney 
executed by Janaki Ammal in favour of the first defendant did not clothe the first 
defendant with the power to enter into the agreement of sale, dated 24th June, 1947. 
‘Consequently, the learned Subordinate Judge came to the conclusion that the agree- 
ment was not binding on Janaki Ammal and therefore was not binding on the 2nd 
defendant The learned Subordinate Judge also came to the conclusion that the 
plaintiff and the 5th defendant were fully aware of the proceedings in OS No 53 
of 1956 and they themselves have filed their written statements and that their alle- 
‘gation that the first defendant obtained their signatures on blank papers was not 
true. The learned Subordınate Judge also came to the conclusion tnat the plaintiff 
and the 5th defendant were fully aware of the proceedings in OS No 53 of 1956 
and they themselves have filed their written statements and that their allegation 
that the first defendant obtained their signatures on blank papers was not true. 
The learned Subordinate Judge, with reference to the contention of the plaintiff 
that his title became perfect under section 53-A of the Transfer of Property Act, 
pointed out that the plaintiff never alleged in the plaint that he was willing to per- 
form his part of the contract by paying the balance amount of Rs 3,500 and further 
section 53-A did not enable a person like the plaintiff to take the “ sword * and ask 
for and obtain a decree declaring his title With regard to the claim of the plaintiff 
that the plaintiff and the 5th defendant had perfected title to the properties by adverse 
possession the learned Subordinate Judge rejected the same relying on certain deci- 
sions of the Courts referred to before him. He also came to the conclusion that 
Exhibit A-1 was entered into between the first defendant and the 5th defendant and 
therefore the plaintiff cannot take advantage of that agreement and maintain the 
present suit, with the result by his judgment and decree, dated 15th April, 1963 he 

«dismissed the suit of the plaintiff. 


The plaintiff thereafter preferred AS. No 374 of 1963 on the file of the Court of 
the District Judge of South Arcot, Cuddalore Before the learned District Judge the 
-claim of the plaintiff against Kuppammal ın respect of items 14 to 24 of the suit pro- 
perties was not pressed, and the appeal was argued only against Janaki Ammal and 
her heirs and in respect of items 1 to 13 of the suit properties He substantially 
agreed with the conclusion of the learned Subordinate Judge and dismissed the 
appeal by his judgment and decree, dated 22nd October, 1964 In one respect he 
disagreed with the learned Subordinate Judge, namely, that he held that when the 
5th defendant and 6th defendant came foward with the case that Exhibit A-1 was 
entered ¿nto for the benefit of the family itself, there was nothing to prevent the plain- 
tiff maintaining the suit on the strength of the agreement It is against these judg- 
‘ments and decrees the present Second Appeal has been filed. ; 
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Mr. S. Rajagopala Iyer, learned Counsel for the appellant, at the very outset 
stated that the appeal is confined only to 1tems 1 to 13 of the suit properties which. 
were allotted to Janaki Ammal under the partition decree in OS. No. 53 of 1956 
and the appellant no longer presses for the relief of setting aside the decree in that 
suit. The learned Counsel for the appellant put forward the following three con- 
tentions Firstly, the agreement, namely, Exhibit A-1, executed by the first defen- 
dant on 24th June, 1946 was as the power-of-attorney agent of his wife Janaki Ammal 
and therefore-it was binding on Janaki Ammal and his heir, the end defendant 
The contention of the learned Counsel 1s that the power-of-attorney, dated 13th June, 
1937 authorised the first defendant to execute such an agreement Secondly by 
virtue of the provisions contamed in section 53-A ofthe Transfer of Property Act and 
because of the fact that the plamtiffhad paid Rs 4,000 to the first defendant towards. 
the consideration of the proposed sale and was put in possession of the suit properties, 
he had acquired title to the suit properties and therefore he 1s entitled to the declara- 
tion prayed for Thirdly, ın any event the plaintiff and the 5th defendant had 
perfected their title to the suit properties by adverse possession because of their con- 
tinuous possession of the suit properties ever since 24th June, 1947. 


I shall deal with these contentions of the learned Counsel ın that order. Exhibit 

A-1 ıs in the following terms: 

*“insmr-m-Lf ai apar) eruiprs Gerlar JU sG STOFNA YS 
Quri ays GsrGOğs UË ğ sar GaılL ir. 

Que yele usrerih Osrâsdüs apşdurni Gurr sh, L or 
aıbibrer, wear G CLD GİT Barswâş uröBunra yy sdü 
Lt Ayr SHH erer VÈB ITAD (DTU, DAUD edru) 
AON FYS Caray Busaors, Dp Disi SASH Grund OsnGü 
vers HësulSS guru 7,500 (gyrr sa gio) Qis yurüsş 
Germ SÈ BTT w Gy ATUSADG AUTA FTE GsrGösülL L YUT up 
granmruiyıb ra wöfgsapg. NEHeow ATU usHOrsras He 
STE ET Gar QtiuG serg pws Gor ap yGOsugğ Aari GL-T ib, 

Dd wowi güuburdr FUH SÖLU- uwor d Asir Dare 
gar Gani yö ur Bayes Quoy sre Ar udus Sb OF ug Oar Osa 
CacryuWguusre AAS urA Quò srar SASS Ay wd 
Qe ui gar GéaC par. 

(aroser osQu aps g) 


Osnrögi eiluy. 


Dargud 5rgösr aps Gurb—uc@ 1, rruga 2 Obs 
ArrnnsAAGESGD SEGMF, YChors Dwi.” 

Certain features can be noticed in the abovedocument There is no recital in 
that agreement that the first defendant was executing that agreement either in his 
capacity as the power-of-attorney agent of Janaki Ammal or as the guardian of 
Kuppammal ‘The second feature is that the agreement expressly refers to the fact 
that to the extent to which Kuppammal was concerned, the sanction of the District 
Court of South Arcot, Cuddalore, has to be obtained for execution of the conveyance 
and therefore the conveyance will be executed after obtaining such sanction. The 
third feature 1s that a sum of Rs 2,000 was received byithe first defendant as advance 
on the understanding that the balance of the consideration would be paid at the time 
of the execution of the conveyance The fourth feature 1s that the properties of 
Janaki Ammal and Kuppammal proposed to be sold were not described in detail 
except to state that all the properties in the two villages mentioned therein were pro- 
posed to be sold. The fifth feature 1s that a consolidated stm of Rs 7,500 was fixed. 
as consideration for the properties proposed to be sold, which admittedly belonged 
jointly to Janaki Ammal and Kuppammal. The question that arises with reference 
to this agreement 1s whether it was binding on Janaki Ammal The first poznt that 
may be noticed 1s that the first defendant did not purport to execute ıt as agent 
of Janaki Ammal. That itself will be sufficient to show that the said document may 
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not be bindıng on Janaki Ammal However, I do not propose to rest my conclusion 
solely on thıs point In my opmion, even the power-of-attorney relied on by the 
learned Counsel for the appellant did not clothe the first defendant with the authority 
to enter into such an agreement. The power-of-attorney 1s a long and detailed one. 
Major portion of that power-of-attorney has been extracted by the learned Subordi- 
nate Judge in paragraph 19 of his judgment That power-of-attorney recites that 
it was being executed because of the inability of Janaki Ammal being a woman to 
manage her properties personally The various acts to be done by the first defen- 
dant are mentioned, wz , to collect the outstandings, to discharge debts if there were 
to be any due by the executant, to execute documents to others and to obtain docu- 
ments from others. What can be seen immediately is that admittedly the document 
does not confer any specific or express power on the first defendant to sell; mortgage 
or otherwise alienate the properties ofthe executant However, there was one pass- 
age on which reliance was placed by the learned Counsel as conferring the power to 
enter into an agreement to sell or even to execute a sale deed. The relevant portion 
is as follows .— 

“ss sö gib sergi Cer Gugu gıessdr ec Qe uiueytb, 
MOUS MEETS TEKH OsrGöseb. aawo u Gerögöse Aapua 
ori OQreacruy, yi wsd Auruansomsmhora sy sr Grisi 
arug Qeiu Casag ustra yliĞuras&ş AIGUTA g bugü oer sry ÈI 
Sdn TOEFTH HL FSD, oor Cv Qarri Oar@éauiur Cosg u 
UTED QESGH LLENA oromsars yeaskr GerOsg Sirsa ces 
Gumeb, aeğsrs saw Sorar Siara gs AT NUT 5 CSG 
TUA AITAS, Qorohut sorre stap§) urisi’. 

The contention of the learned Counsel is that the power to execute documents on 
behalf of Janaki Ammal will include the power to execute an agreement to sell and. 
also to execute a sale deed. İn this connection the learned Counsel strongly relied 
on a sale deed executed by Janaki Ammal in favour of one Kuppuswami Naidu on 
2nd June, 1953 as supporting his contention that the power-of-attorney executed by 
Janaki Ammalin favour of thefirst defendant contained the authority to enter into 
an agreement to sell That sale deed, dated 2nd June, 1953 expressly refers to the 
fact that earlier to that her husband as power-of-attorney agent of herself had entered 
into an agreement to sell and she was completing the transaction by executing the 
sale deed itself. That it was found necessary for Janaki Ammal personally to execute 
the sale deed, will be a sufficient indication to show that the parties themselves were 
aware of the fact that the first defendant did not have such a power Apart from. 
that fact, that ın one instance Janaki Ammal ratified the agreement to sell entered 
into by the first defendant and completed the sale by executing the deed of convey- 
ance, does notestablish that the power-of-attorney itself conferred such a power on 
the first defendant The general principles regarding the construétion of a power- 
of-attorney are well-settled Powers -of-attorney must be strıctly construed as giving 
only such authority as they confer expressly or by necessary implication. Where 
an act purporting to be done under the power-of-attorney 1s challenged as being in 
excess of the power, 1t1s necessary to show that on a fair construction of the whole 
instrument the authority in question is to be found within the four corners of the 
instrument either by express terms or by necessary implication Some of the prin- 
ciples governing the construction of a power-of-attorney are. (1) the operative 
part of the deed 1s controlled by the recitals , (2) where an authority is given to do 
particular acts, followed by general words, the general words are restricted to what 
is necessary for the performance of the particular acts ; (3) the general words do 
not confer general powers but are limited to the purpose for which the authority is 
given and are construed as enlarging the special powers only when necessary for that 
purpose, (4) a power-of-attorney 1s construed so as to include all medium powers. 
necessary for its effective execution Bearing these general principles in mind the 
question for consideration 1s whether the power-of-attorney ın this case authorised 
the first defendant to enter into an agreement to sell or authorised him to execite a 
sale deed. In my opinion the power granted to the first defendant to execute every 
type of document on behalf of Janakı Ammal will have to be understood with refer- 
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ence to particular acts specified ın the documents itself, for which the power was 
granted It must be remembered that the power was granted by a wife to a husband 
for managing her properties and not for liquidating the same The apparent neces- 
sity for executing such a power was that being a woman she was not able to attend to 
the day-to-day requirements involved in the management of the properties and it is 
not as 1f she was not in a position to negotiate the terms ofa sale or to execute a sale 
deed, which is not an every day occurrence Mr Rajagopala Iyer relied on the deci- 
sion of this Court in Venkalaramana Iyer v Narasinga Rao1, and contended that the 
power-of-attorney ın this particular case was a general power-of-attorney For the 
same purpose the learned Counsel relied on the decision ofthis Court in Krishna 
Phoopath: Deo v. Raja of Vizianagaram? I must point out that there ıs no magic 
in the nomenclature of a power-of-attorney being a general power-of-attorney. The 
scope of the power has to be gathered from the language ofthe document As was 
pointed out by this Court in the latter case relied on by the learned Counsel himself 
* Every document must be construed with reference to its particular terms, and diffe- 
rently worded documents afford but little assistance for correctly construing the 
‘document concerned ın this case”. Therefore, even on the basis that the power- 
of-attorney executed by Janaki Ammal on 30th June, 1937,is a general power-of- 
attorney, still the question remains whether ıt authorised the first defendant to execute 
a document like Exhibit A-l. Learned Counsel relied on a decision of the 
Calcutta High Court in Narendra Nath v Bımala Sundari’, for the position that the 
agent’s power 1s not lumited to the physical act of signing documents relating to 
transactions entered into by the principals but he has also the power to enter into con- 
tracts himself on behalf of the principals and to make the necessary documents. In 
my opinion the question is whether any such power can be gathered from the terms 
of the document in question I am clearly of the view that no such power can 
be gathered from the document in question. One feature I have already indicated 

is that the document does not confer expressly on the first defendant any power to 
alienate the properties either by way of sale, mortgage or otherwise Secondly, the 
document 1s a detailed one referring to several acts to be done by the first defendant. 
Therefore, ın the context of the detailed enumeration of the powers conferred on the 
first defendant to perform acts, the general words will have to be understood as 
enabling him to do such things as are necessary for the purpose of effectively per- 

forming those functions enumerated and conferred on the first defendant. Thirdly, 
the occasion for executing the power-of-attorney was that Janaki Ammal being a 

woman was not in a position to look after the management of her properties and 

affairs personally, and certainly that does not indicate any inability or disability 
on her part to negotiate a sale or enter into an agreement for that purpose. In 
this context a decision of the Patna High Court in Loknath Prosadv Sah Wahib Hussain* 
is instructive In that case a pardanashin lady executed a power-of-attorney in 

favour of her husband for the purpose of looking after her affairs and managing her 
properties. The power-of-attorney in that case began by reciting that the executant 
bemg a pardanashin lady ıt was difficult and impossible for her to look after and 
take care of the whole and entire village and Court affairs and cases and to execute 
every kind of deed personally It went on to appoint the husband as the general 
power-of-attorney with full powers and then specified in detail the powers ın relation 
to village and Court affairs and to instruments affecting moveable and ummoveable 

properties As to the latter powers, the language used after enumerating different 
‘kinds of deeds such as deeds of sale, mortgage and lease, etc was “the said general 
attorney shall e:ther as (or through) attorney on his own behalf or personally on my 
behalf by his pen sign and acknowledge and get attested (these instruments) and 
present them before the Registrar and admit execution and get them registered.” 
That 1s to say, the attorney had power to sign and consent to a deed of sale and get 
it attested and registered Notwithstanding this language, the Patna High Court 
pointed out that the husband had no power to enter into an agreement for sale ın 
respect of the wife’s property. The learned Judges pointed out (at page 186) : 


i. 24MLJ. 180: ILR (1915) 38 Mad. 134. 3. (1938) 42 CWN 718. 
2, ILR. (1915)38 Mad. 832 26 M.LJ. 185. 4, ALR. 1950 Pat. 181. 
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“If the lady had intended that her attorney should have power to sell, 
mortgage and lease, nothing would have been simpler thantosayso; but this 
is not said,”’ 


The learned Judges further pointed out: 


“ If there had been a power to sell, then by necessary implication there would. 
have been the power to settle the terms of sale. But there 1s no power to sell ”. 


If that was the decision of the Patna High Court ın relation to a power-of-attorney 
where expressly the power was conferred on the husband to execute deeds of sale, 
mortgage, lease, etc. on behalf of the grantor of the power the position is a fortor: here, 
where there is no enumeration of any power to execute all types of documents on 
her behalf, which necessarily has to be understood in the context of the specified and 
enumerated powers conferred on the first defendant by Janaki Ammal For these 
reasons, I am of the view that the power-of-attorney executed by Janaki: Ammal 
in favour of the first defendant on goth June, 1937 did not authorise the first defen- 
dant to execute Exhibit A-1 on behalf of Janaki Ammal and therefore the said 
document ıs not binding either on Janaki: Ammal or the 2nd defendant. 


, 


With reference to the second point urged by the learned Counsel, Mr. Raja- 
gopala Iyer referred to several decisions for contending that the Courts below are 
wrong 1n holding the view that the benefit ofsection 53-A of the Transfer of Property 
Act will be available only to a defendant and not to a plaintiff. In this context he 
drew my attention to the decision ın Ewaz Alı v. Firdaus Jehan Musammel!, and the 
decisions ın Achayya v. Venkata Subba Rao?, Akram Mea v. Munıcıpal Corporation, 
Secunderabad3. In Achayya v. Venkata Subba Rao?, it was observed : 


“ The section does not either expressly or by necessary implication indicate that 
the rights conferred on the transferee thereunder can only be invoked as a defen- 
dant and not as a plaintiff. Under the terms of the section the transferor is 
debarred from enforcing against the transferee only rights ın respect of the pro- 
perty and this bar does not depend upon the array of the parties. The transferee 
can resist any attempt on the part of the transferor to enforce his rights in respect 
of the property whatever position he may occupy in the field of litigation. In one 
sense it is a statutory recognition of the defensive equity. It enables the transferee 
to use ıt as a shield against any attempt on the part of the transferor to enforce his 
rights against the property. 


Whether the transferee occupies the position of a plaintiff or a defendant, he 
can resist the transferor’s claim against the property Conversely, whether the 
transferor is the plaintiff or the defendant, he cannot enforce his rights ın respect of 
the property against the transferee. Theutility of the section or the rights 
conferred thereunder should not be made to depend on the manoeuvering for 
position in a Court of law; otherwise a powerful transferor can always defeat the 
salutary provisions of the section by dispossessing the transferee by force and 
compelling him to go to a Court as plaintiff’. 


However, it is needless for me to pursue this line of authority for the reason that 
in my view section 53-A of the Transfer of Property Act cannot be relied on by the 
plaintiff for the purpose of obtaining the relief which he has prayed for in the present 
suit. For one thing, for the application of section 53-A the following conditions must 
be cumulatively satisfied; (i) there must be a contract to transfer immovable pro- 
perty for consideration, (22) the contract must have been signed by or on behalf of 
the transferer, (48) the terms can be ascertained with reasonable certainty from the 
document; (:v) the transferee has to be ın possession or, if he has been already in 
possession, continues irf possession, (w) he has done some act in furtherance of the 
contract; and (vi) the transferee has performed or 1s willing to perform his part of 

1. LLR (1944) Luck 565. 3. (1957)1 An.W.R.135, AIR. 1957 A P. 
Fer (f956) 1 An WR 830. AIR 1957AP. 859. 
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the contract As far as the present case is concerned, the last condıtion has not 
been satisfied Admıttedly the plaint in this case does not contain any averment 
that the plaintiff is willing and prepared to pay the balance of consideration of 
Rs. 3,500 Mr Rajagopala Iyer, the learned Counsel for the appellant contended 
that ıt was not necessary that such zn averment should be contained ın the plaint 
itself For this purpose he relied on a decision of this Court in Karthikeya Mudalar v. 
Singaram Pillart, and drew my attention to the following passage occurring ın the 
judgment (at page 517): 4 


“ Section 53-A, however, does not provide that there must be a plea in a suit 
for possession, where the defendant seeks the aid of section 53-A, that he is ready 
and willing to perform his part of the contract ” 


However, the very next sentence is against the appellant in this case. That 
sentence İs: 

“The readiness and willingness to perform his part of the contract must no 
doubt be established by evidence and that readiness and willingness must be shown 
to have existed ever since the time of the agreement and not necessarily when the 
suit is filed.” 

It is further observed : 

“ Tt may be that such a pleading may be absolutely necessary in a suit for specific 
performance on the part of the plaintiff. But the absence of an averment in the 
written statement 1n a suit for possession where the defendant raises plea under 
section 53-A does not appear to me to be fatal as section 53-A does not in terms 
provide for any such requirement ”” 

Admittedly, in this case, the plaintiff has not let in evidence to show that he was ready 
and willing to perform his part of the contract. Therefore, condition No (VI) 
enumerated already 1s not satisfied ın this case and for this reason the plaintiff cannot 
have any reliance on section 53-A. 


For another reason as well the appellant cannot rely on section 53-A of the Act. 
The Privy Council in Probodh Kumar Das v. Dantmara Tea Company Lid?, had 
‘observed as follows (at page 297) : 

“ In their Lordships’ opinion, the amendment of the law effected by the enact- 
ment of section 53-A concerned no right of action on a transferee in possession 
under an unregistered contract of sale Their Lordships agree with the view 
expressed by Mitter, J , ın the High Court that “the right conferred by section 
53-A 1s a right available only to the defendant to protect his possession’ They 
note that this was also the view of their late distinguished colleague, Sir Dınshah 
Mulla, as stated in the second edition of his treatise on the Transfer of Property 
Act, at page 262 The section 1s so framed as to impose a statutory bar on the 
transferor; ıt confers no active title on the transferee Indeed, any other reading 
ofit would make a serious inroad on the whole scheme of the Transfer of Property 


Act.” 
In the judgment of the Andhra Pradesh High Court already referred to, namely, 
Yengu Achayya v Venkata Subba Rao, the learned Judges observed. 


“ It ıs settled law that under section 53-A of the Transfer of Property Act, no 
title passes to a transferee He cannot file a suit for a declaration of his title to 
the property or seek to recover possession of the same on the basis of any title 
conferred on him. But ifthe conditions laid down ın the section are complied 
with, ıt enables the transferee to defend his possession if the transferor seeks to 
enforce his rights against the property. This statutory right he can avail himself 
both as aplaıntıffand as a defendant provided he is using his right as a shield and ' 





1. (1956) 2 MLJ. 515. 3 (1956) AnWR 830: AIR. 1957 AP. 
2. L.R. (1939)'661 4.293 : (1940) 1IMLJ. 854. 
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not as a sword. Or, to put it in other words, he cannot seek to enforce hus title 
but he can resist the attack made by a transferor.” 


I may point out here that in view of the provisions contained ın section 54 of 
the Transfer of Property Act, the position cannot be different, because under that 
section, where immovable property of the value of rupees hundred and upwards 
is sought to be sold, the sale has to be effected only by means of an instrument execu- 
ted, attested and registered as required by law. The same section clearly and cate- 
gorically provides that a contract for sale of ımmovable property by 1tself does not 
create any interest in or charge on such property. Therefore, to hold that a person 
who has been put ın possession of a property pursuant to an agreement to sell, in 
whose favour no conveyance has been executed, can establish his title on the basis 
of that agreement to sell itself, ıs to fly in the face of the provisions contained ın 
section 54 of the Act and is to render the same clearly nugatory. Hence, ıt is 
clear that the appellant cannot pray for a declaration of his title based upon section 
53-A of the Transfer of Property Act. In this context ıt is important to note the 
following observations of the Supreme Court in Ram Gopal Reddy v. Additional Gusto- 
dan, Evacuee Property? (at p. 1440): 


“ It may be that if Abdul Aziz Khan had tried to get back the property, section 
53-A of the Transfer of Property Act would come to the aid of the appellant in 
defence. But the present suit has been filed to establish the right of the appellant 
as owner of the property and ın such a suit the appellant cannot take the benefit 
of section 53-A of the Transfer of Property Act ” 


That leaves me with the third point, namely, the claim of the appellant that he 
had perfected his title to the property by adverse possession. In this context ıt is 
desirable to refer to the fact that the learned Subordinate Judge has come to the 
conclusion that subsequent to 24th June, 1947, it was the plaintiff and the fifth 
defendant who were ın possession of the property and neither the first defendant nor 
the second defendant was ın possession of the property On the other hand, the 
learned District Judge did not appear to agree with this conclusion. In this view 
the evidence adduced on behalf of the appellant did not establish a continuous 
possession, but established only sporadic acts which would not tantamount to being 
in adverse possession for over twelve years. For the purpose of the argument of the 
learned Counsel for the appellant, I am prepared to assume that the appellant and 
the fifth defendant had been continuously in possession of the property ever since 24th 
June, 1947. The question is whether such possession can be said to be adverse to 
Janaki Ammal and, therefore, to the second defendant. In my opinion such posses- 
sion cannot be said to be adverse. The concept of adverse possession contemplates 
a hostile possession; 2 e , a possession which 1s expressly or impliedly in denial of the 
title ofthe true owner. Possession to be adverse must be possession by 2 person who 
does not acknowledge the other’s rights, but denies them. In Ejas Ah v Special 
Manager, Court of Wards”, the Judicial Gommittee observed (at page 56): 


“ The principle of law 1s firmly established that a person who bases his title on 
adverse possession must show by clear and unequivocal evidence that his possession 
was hostile to the real owner and amounted to a denial of his title to the property 
claimed.” 


For decidıng whether the alleged acts of a person constituted adverse possession, 
the animus of the person doing those acts 1s the most crucial factor. If that be the 
case, can ıt be said that the possession of the plaintiff and the fifth defendant which 
started with the agreement ‘of sale ‘dated 24th June, 1947, was adverse to Janaki 
Ammal. As I pointed out already, the document, namely, Exhibit A-1 itself 
‘contemplated the execution of a subsequent conveyance and the exécution of the 
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conveyance had to be postponed because with reference to the interest of Kuppammal 
the sanction of the District Court had to be obtained. Therefore, when the plaintiff 
and the fifth defendant were ın possession of the suit property eve: since 24th June, 
1947, they were in derivative or permissive possession ın anticipation and expecta- 
tion of obtaining a deed of conveyance from the real owners The fundamental 
postulate of that possession 1s that they acknowledged and recognised the title of 
Janaki Ammal to the suit property and it is only on that basis that they expected and 
hoped to get a conveyance from her Mr. Rajagopal a Iyer, the learned Counsel 
for the appellant, in this connection, relied on the decision of this Court in Shek 
Dawood Saheb v Modeen Batcha Saheb!. In that case the defendant’s father had 
obtained a usufructuary mortgage of the suit property and four or five years after 
the mortgage, the mortgagor told the mortgagee to take the suit property in leu of 
the whole debt of Rs 75 and therefore he enclosed ıt by a wall The question that 
came up for consideration was whether the mortgagee had become the owner of - 
the property In view of the fact that the consideration was only Rs 75, by virtue 
of the provisions contained ın section 54 of the Transfer of Property Act, the mort- 
gagee could have become the owner of the property by obtaining delivery of the 
property itself. The mortgagee was already in possession of the property and the 
delivery in such a case could not have been physical delivery, but only a symbolic 
or constructive delivery or the change ın the character of possession and where such 
change in the character of possession was established, the mortgagee would have 
obtained title to the property under the provisions of section 54 of the Act itself 
In that context an argument was advanced that the mortgagee was ın possession of 
the property only pursuant to an agreement of sale and therefore he could not claim 
title to the property by adverse possession and reliance for this purpose was placed 
on Vızagapatam Sugar Go v Muthurama Reddi.? Dealing with the argument, the 
learned Judge of this Court observed. 


“ Apart from this anomaly, the facts of this case are different from Vizagapatam 
Sugar Co. v Muthurama Reddi®, where the delivery was in part-performance of an 
agreement to sell Here there was an attempt at a sale and the change ın the 
character of possession was ın pursuance of such an attempt Even 1f there was 
no difference between the two cases we do not see any reason why the possession 
obtained in part performance of an agreement to sell or the possession in its 
changed character which was the result of an attempted but infructuous sale 
should not be adverse to the vendor.” 


It is on this passage that the learned Counsel for the appellant placed reliance In’ 
my opinion, this decision is not of assistance to the contention of the learned Counsel. 
In the first place, the learned Judges who constituted the Bench recognised the deci- 
sion of the Full Bench ın Vizagapatam Sugar Co. v. Muthurama Reddı?, as laying down 
the proposition that where the delivery was in part performance of an agreement to 
sell there could not be adverse possession, and J am not entitled to assume that the 
learned Judges who constituted the Division Bench were ignoring or differing from. 
the decision of the Full Bench. Secondly, the said observation was merely obiter 
The reason is that, if there had been delivery of possession to the mortgagee, there 
was no need for him to rely on adverse possession at all; for, since the consideration 
was only Rs 75, the very delivery conferred title on the mortgagee under the pro- 
visions of section 54 of the Transfer of Property Act. Therefore, I am not able 
to hold that this decisior lays down the proposition that the possession of a person 
who enters into possession of a property pursuant to an agreement to sell, but in 
whose favour no conveyance has been executed , is adverse to the true owner On 
the other hand, a recent decision of a Bench of this Court cléarly and categorically- 
laid down that such possession cannot be adverse. After elaborately dealing with 
the question of adverse possession with reference to an invalid transaction of sale 
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ol infructuous document of sale, the Bench pointed out in Annamalai v. Muthiah» (at. 
page 260): 

“In the case of an executory contract ofsale where the transferee is put 1n posses- 
sion of the property in pursuance of the agreement of sale and where the parties 
contemplate the execution ofa regular registered saledeed the position 1s different. 
The purchaser who gets possession ın such cases ıs ın possession ın a derivative 
character and ın clear recognition of and ın acknowledgment of the title of the 
vendor. The animus of the purchaser throughout is that he 1s in possession of the 
property belonging to the vendor and that the former’s title has to be perfected by 
a duly executed registered deed of sale under which the vendor has to pass on and 
convey his title. 


......... ..İn the instant case the possession of the respondent was in pur- 
suance of and under the agreement of sale, right from the inception, and, there- 
fore, clearly permissive ın character, besides being ın recognition and acknowledg- 
ment of the title of the owner . ...Weare of the clear opinion that in the 
conception of adverse possession there is an essential and basic difference between 
a case in which the other party is put in possession of property by an outright 
transfer, both parties stipulating for a total divestitute of all the rights of the trans- 
feror ın the property, and a case ın which there ıs a mere executory agreement 
of transfer, both parties contemplating a deed of transfer to be executed at later 
point oftıme In the later case the principle of estoppel which applies between 
mortgagor and mortgagee or a lessor and lessee clearly applies, estopping the 
transferee from contending that his possession, while the contract remained execu- 
tory ın stage, was ın his own right and adversely against the transferor. Adverse 
possession implies that 1t commenced ın wrong and is maintained against right. 
When the commencement and continuance of possession 1s legal and proper, 
referable to a contract, ıt cannot be adverse ” 


This decision of the Bench of this Court clearly applies to the facts of the present 
case. Therefore, I am ofthe definite opinion that the plea of adverse possession taken 
up by the appellant cannot prevail in this case The Courts below have also consı- 
dered the question whether the decree in OS No. 53 of 1956 interrupted the adverse 
possession, if any, commenced by the appellant on 24th June, 1947. In view of 
my conclusion that the possession of the appellant and the fifth defendant was never 
adverse to Janaki Ammal and subsequently to the first defendant, ıt 1s not necessary 
for me to consider what the effect of the decreein OS. No. 53 of 1956 was with 
reference to the adverse possession, 1f any, on the part of the appellant and the fifth 
defendant. 

No other point was urged beforeme Under these circumstances, the Second 
Appeal fails and 1s dismissed with the costs of the second defendant 


No leave. 
V.K. Appeal dismissed» 


——— ee m m m m a e 
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IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
PRESENT :—MR. Justice M M Ismajr. 


The State of Madras represented by the Secretary to Government, 
Home Department, Madras-9 . Appellant* 
v. 
"T. Raman and another . Respondents 


Civil Procedure Code (V of 1908), section 9—Order of Magistrate under section 517, Criminal 
Procedure Code, ordering confiscation of goods—Chuil suit for recovery of the goods by 
person claiming to be the real owner—Maıntamabılıiy 


Lumtaiwn Act (LX of 1908), Articles 2, 29 and 49—Surt for recovery of moveable property 
in specie or for its value—Governed by Article 49 and not by Article 2 0r29 o" 


An order of the Magistrate under section 517 of the Criminal Procedure Code, 
directing confiscation of goods does not decide any question of title to the 
goods as he is merely concerned with deciding the right to immediate possession 
of the goods. The order does not prevent a person claiming to be the real owner 
of the goods from agitating his title to the goods in a civil Gourt 


Any person who claims to be the owner of the property will be entitled to file 
a suit for recovery of the same from anybodyelse who may be found to be ın posses- 
sion thereof without the authority of the law or sanction of the law Sucha suit 
cannot be said to be a suit for compensation for wrongful act committed by any 
person. 


When a sut is one for recovery of moveable property n specie or ın the alter- 
native for its value, neither Article 2 nor Article 29 of the Limitation Act, 1908, 
can have any application The only Article which will apply to such a suit 1s 
Article 49 under which the period of limitation 1s three years. 


Appeal against the Decree of the City Civil Court, Madras, in Appeal Suit 
No. 63 of 1962, preferred against the decree of the City Civil Court of Madras in 
Original Suit No. 1945 of 1959 


The Additional Government Pleader (V. Ramaswam1), for Appellant. 


V. N. Shama Rao and Rangarajan and K. N Balasubramanian, for Respon- 
dents. 


The Court delivered the following 


Jupementr —The Ist defendant in OS. No 1945 of 1959 on the file of the:City 
Civil Court at Madras is the appellant before this Court That suit was instituted 
by the 2nd respondent (plaintiff) for recovery of 13,500 G K Brand flash hght lamp 
bulbs and electric holders taken by the 2nd defendant on 30th September, 1967, 
from the plaintiff and ordered to be confiscated to the Government or, ın the alter- 
native, for recovery of their value of Rs. k,364-25 together with interest. 


‘ 


The circumstances under which the suit came to be filed as alleged by the 
plaintiff himself was that on 30th September, i1967, the 2nd defendant, a Sub-Inspec- 
tor of Police, raided the plaintiff’s shop on the ground that he had information that 
some goods were stolen and they were sold to the plaintiff by one Mohamed Ibrahim , 
a broker; that the plaintiff represented to the Sub-Inspector that they were not stolen 
goods and that whatever he had purchased from the said Mohamed Ibrahim had 
been sold away by him except for 10 bulbs; the Sub-Inspector insisted on the plaintiff 
obtaining 13,500 G.K. Brand flash light lamp bulbs and small electric holders and 
therefore because of the threat, coercion and intumidation ef the said Sub-Inspector, 
the plaintiff purchased from the bazaar 13,500 G.K Brand flash light lamp bulbs 
and handed them over to the Sub-Inspector along with 9 boxes of small electric 
holders. The plaintiff’s further case was that one Poonukkannu Babu was prose- 
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‘cuted under section 65 ofthe City Police Act and in those proceedings the Magistrate 
‘ordered confiscation of these bulbs and electric holders without any notice to him 
and as soon as the plaintiff came to know of the order of the Magistrate, he applied 
to the Magistrate under section 517 of the Criminal Procedure Code for delivery 
of those articles to him, but the learned Magistrate declined to order such delivery 
on the ground that he had no power to review his order and that order of the Magis- 
trate was upheld by the High Court also It was under such circumstances, the 
plaintiff came forward with the contention that the entire act of the Sub-Inspector 
was illegal and contrary to law and the order of confiscation also was made without 
the correct facts being placed before the Magistrate, and therefore he was entitled 
to delivery of the goods or their value The claim of the plaintiff was resisted by 
both the Ist and 2nd defendants. However, the learned Second Assistant Judge, 
City Civil Court, Madras, overruled the objections of the defendants and found 
as a fact that the articles recovered by the 2nd defendant from the shop of the plaintiff 
on 30th September, 1967, were not stolen goods and thatthe major portion of the 
above articles were purchased by the plaintiff from the bazaar and the plaintiff had 
to surrender all the articles before the 2nd defendant under threat, coercion and 
intimidation on the part of the 2nd defendant. The learned Judge also came to 
the conclusion that the 2nd defendant violated the relevant provisions of law in 
‘conducting the search of the plaintiff’s shop and the above search was illegal and 
the second defendant had abused his authority as a Police Officer. The further 
conclusion recorded by the learned Judge was that the confiscation of the goods 
ordered by the Magistrate was wrong and it could not be supported. The plea 
that the suit itself was barred by limitation was raised by the defendants, but the 
learned Judge overruled the plea and held that the suit was not barred by lımita- 
tion. Consequently, by his judgment and decree dated 23rd December, 1961, 
the learned Second Assistant Judge decreed the suit of the plaintiff. Against this 
judgment and decree, the defendants, preferred A.S No. 63 of 1962 and the same 
was disposed of by the learned Principal Judge, City Civil Court, Madras The 
learned Principal Judge agreed with the conclusion of the Court below and dismissed 
the appeal. I may point out here that the learned Principal Judge proceeded on 
the basis that the suit itself was not for compensation or damages against the State 
for the wrongful acts ofits officers, but only for recovery of specific goods taken away 
from him The learned Principal Judge further recorded that even 1f ıt was to be 
held that the suit was for compensation for wrongful act committed by the 2nd defen- 
‘dant, still the Ist defendant would be liable to the claim of the plaintiff. In relation 
to the question regarding limitation, the learned Principal Judge pointed out that 
the three years period will be available to the plaintiff to file the suit and therefore 
it was not barred by limitation. It is against these judgments and decrees, the State 
of Madras has filed the present Second ' Appeal. 


Mr. V Ramaswami, learned Additional Government Pleader, realising the 
‘scope of the Second Appeal under section 100 of the Code of Civil Procedure, did not 
very property convass the correctness of the findings of the Courts below that the 
goods were purchased by the plaintiff from the shop and delivered or surrendered 
under threat of coercion, intimidation, etc Therefore he confined his arguments 
to two questions of law, namely, (1) that for the tortious act of the 2nd defendant, 
‘who was exercising his statutory functions as a Police Officer, the State of Madras 
could not be held liable and (2) that the suit was barred by limitation, since the 
proper article ofthe Limitation Act that would be applicable to the facts will be either 
Article 2 or Article 29. 


In my opinion the first argument 1s really misconceived. As a matter of fact, for 
this misconception, the Gourts below have also contributed to a great extent The 
suit1s really not for compensation for any tortious act committed bythe 2nd defen- 
dant and, though the learned Principal Judge had referred to this fact ın one part of 
the judgment, he did not pursue or sustain that line through the whole of the udg- 
ment. As I pointed out already, the suit itself was for recovery of 13,500 pieces of 
torchlight bulbs and 9 boxes of small electric holders taken by the 2nd defendant on 
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30th September, 1967, from the plaintiff. If that be the case, the basis of the suit is. 
not commission of any tortious act and the claim 1s not for damages with reference to 
such tortious act. On the other hand, any person who claims to be the owner of 
the property will be entitled to file a suit for recovery of the same from any body else 
who may be found to be in possession thereof without the authority of the law or 

sanction of the law. Such a suit cannot be said to be a suit for compensation for 
wrongful act committed by any person. Consequently, the only question that 
remains for consideration 1s whether the plaintiff is entitled to file the suit for re- 
covery of the goods, which have been already ordered by the Magistrtate to be con- 
fiscated to the Government. The fact that the goods were directed to be confiscated 

by the Magistrate and they have been taken possession of by the Government and 

they were subsequently disposed of and the Government are ın possession of the sale 
proceeds 1s not disputed The only argument advanced by the learned Additional 
Government Pleader 1s that the order of confiscation passed by the learned Magis- 
trate has not been set aside, nor has the plaintiff prayed for setting aside of that 

order and that, under such circumstances, it 1s not open to the plaintiff to file a suit 

directly for recovery of the said articles. In my opinion, this argument overlooks. 
the fact that the order of the Magistrate directing confiscation of the goods does not 

decide any question of title to the goods As far as the particular case is concerned, 
though the plaintiff was cited as a prosecution witness for the prosecution of Poonuk- 
kannu Babu, still ultimately Poonukkannu Babu pleaded guilty and therefore the 
plaintiff was not examined in the Court Ifthe plaintiff had been examined, he 

would have had occasion to put forward his case that the goods belonged to him by 
purchase and they were not stolen property Under such circumstances the order 

of confiscation passed by the Magistrate was passed without notice to the plaintiff 
and in his absence. So ıt cannot be said that the said order is binding on the plaıntıff 
and it is not open to the plaintiff to canvass the correctness of the order ın a Civil 

Court where he seeks to recover possession of the articles. Over and above that, it 

has been held by the High Court of Andhra Pradesh ın C Subba Rao v. State of Andhra 
that the order of confiscation does not prevent a person claiming to be the real 

owner of the goods from agitating his title to the goods ina Civil Court The learned 

Judge there pointed out that, under section 9 of the Code of Civil Procedure, 

Courts have jurisdiction to try all suits of civil nature excepting suits the cognizence 
of which ıs either expressly or impliedly barred and the general rule of law s that 

when a legal right and an infringement thereof ıs disclosed and a cause of action is 

disclosed, and unless there ıs bar to the entertainment of a suit, the ordinary Civil 

Courts are bound to entertain the claim As far as the order of consfication 1s con- 
cerned, no principle or provision of law has been brought to my notice so as to 

contend that the mere presence or existence of the order of confiscation will bar a 

suit of this nature instituted by the plaintiff. Further, in Jaganath Hazarımal Firm v. 

State of Bombay*, a Bench of the Bombay High Court has taken the view that an order 

under section 517 of the Criminal Procedure Code only concludes immediate right 

to possessions, but does not conclude the right or title of any person to the ownership 

of the property and the real owner may proceed against the holder of the articles. 
and it cannot be said that there ıs any necessity of having that order set aside. In 

view of these decisions and on the general principle that a Magistrate, while he passes 

an order under section 517 of the Criminal Procedure Code, does not decide the 
question of title and he is merely concerned with deciding the right to immediate 
possession of the goods, I hold that the present suit of the plaintiff to recover posses- 
sion of the articles is not barred by any principle of law and consequently the suit 
as such was maintainable. 


Regarding the contention about the proper Article of the Limıtation Act appli- 
cable to the suit of the 2nd respondent, I may mention that the contention of the 
learned Additional Government Pleader that either Article 2 or Article 29 of the 
Limitation Act of 1908 alone applies to the present suit again proceeds on a mis- 
conception that the, suit is for recovery of damages or compensation for tortious act 

a m a ma 
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committed by the 2nd defendant As I pointed out already, the suit itself ıs one for 
recovery of movable property ın specie or in the alternative for 1ts value and conse- 
quenlty neither Article 2 nor Article 29 can have any application to the suit The 
only other Article which will have application to a suit of this nature where the 
Telief prayed for ıs recovery of specific movable property is Article 49, under which 
the period of limitation 1s three years Ifthe correct Article to be applied is Article 
49, admittedly the suit 1s within time and not barred by limitation. 


Under these circumstances, both the contentions put forward on behalf of the 
State fail and the Second Appeal 1s dismissed with the costs of the 2nd respondent 
(plaintiff). No leave. 


V.K. Appeal dismissed. 
IN THE HIGH GOURT OF JUDIGATURE AT MADRAS. 
PRESENT .—MR. Justice N. KRISHNASWAMY REDDY. 





K.M. Wahi and others . Petrtioners® 
v. , 
Madras Aluminium Company Ltd., Coimbatore .. Respondent. 
‘Crinunal Procedure Code (V of 1898), section 561-A—Jnherent jurisdiction under—When can 
be invoked. 


Crmmal Trial—Cwil Proceedings—If bars institution of criminal proceedings. 


Crummal Procedure Code (V of 1898), section 236—Two charges one under section 420, 
Indian Penal Code, and another under section 409, Indian Penal Code—If can co-exist. 


The inherent jurisdiction of the High Court can be exercised in quashing procee- 
dings ın three categories of cases, namely,(1) where it manifestly appears that there 
is a legal bar against the institution of the criminal proceeding ın respect of the 
offence alleged , (2) where the allegations in the First Information Report or 
the complaint do not constitute the offence alleged ; and (3) even where the alle- 
gations made against the accused person do constitute an offence alleged but there 
is either no legal evidence adduced ın support of the case or the evidence adduced 
cleaçly or manifestly fails to prove the charge (Vide R.P. Kapur v. State of Punjab, 
A.LR. 1960S C 866). 

There is no legal bar for a person to take action against another by instituting 
civil or criminal proceedings either simultaneously or one after the other. 

The contention that charges under sections 420 and 409 of the Penal Code 
cannot co-exist as the ingredients of both the offences are so distinct and different 
and that therefore a person cannot be charged with both the offences on the same 
facts, in untenable. It 1s true that a person cannot be convicted ultimately under 
both the charges He can be convicted only of any one of the charges, but there 
cannot be a bar for framing chargs though they may appear to be inconsistent. 
After the trial ıt 1s for the Magistrate to consider, which one of the offences, 
section 420 or section 409 of the Penal Code, is made out 

Petition praying that in the circumstances stated therein the High Court will 

ibe pleased to quash the charges framed against them in GG No. 487 of 1967 on the 
file of the Court of the Additional First Class Magistrate, Coimbatore 

yV. T. Rangaswami Ayyangar and B. Sriramulu, for Petitioners. 


S. Mohan Kumaramangalam for Subbaraya Ayyar, Sethuraman, Padmanabahan and 
N. Krishnamoorthy, for Respondent. 

The Assistant Public Prosecutor, for State. 

The Court made the following 

Orper —This petition has been filed under section 561-A, Criminal|Procedure 
Code, to quash the charges framed against the petitioners in G C.No 487 of 1967 on 
thejfileot the Additional First Class Magistrate, Coimbatore. 





*Crl.M.P. No. 2961 of 1967. 31st July, 1968, 


590 {HE MADRAS LAW JOURNAL REPORTS. [1968 


There are no merits in this petition and the same has to be dismissed On this. 
view, 1f will not be necessary to set out ın detail either the facts of the case or the 
discussion ın respect of them 


Sri V T. Rangaswami Iyengar, the learned Counsel for the petitioners has. 
requested that ın case the petition has to be dismissed, the matter need not be dis- 
cussed, ın detail lest any observation made ın the order might cause embarrassment 
to the parties concerned ın the course of the trial. The petitioners have ınvoked 
the inherent jurisdiction of this Court to quash the proceedings pending before the 
lower Court. 


The Supreme Court has clearly stated in R P Kapur v. State of P njab1, that the 
inherent jurisdiction of the High Court can be exercised in quashing proceedings ın. 
three categories of cases, namely, (1) where ıt manifestly appears that there 1s a legal’ 
bar against the institution of the criminal proceeding 1n respect of the offence alleged; 
(2) where the allegations ın the First Information Report or the complaint do not 
constitute the offence alleged , and (3) even where the allegations made against the 
accused, person do constitute an offence alleged but there ıs either no legal evidence 
adduced ın support of the case or the evidence adduced clearly or manifestly fails. 
to prove the charge. Applying this principle, 1t cannot be said that the charges 
framed by the Magistrate in the present case falls under any one of the categories. 


The petitioners are accused 1, 2, 3, 4 and 6 ın C C No 487 of 1967 on the file 
of the Additional First Class Magıstıate, Coimbatore The Madras Aluminum 
Company Ltd, Coimbatore, filed a complaint against these petitioners and two 
others alleging that they had conspired to cheat the complainant to the tune of 
Rs 3} lakhs and odd on false representation that they would secure an Excavator 
and its accessories from a foreign country by placing an order with a concern there 
and clearing the consignment at the Madras Harbour, which they failed todo Peti- 
tioners 1 and 2 are two of the directors The third petitioner 1s the General Sales 
Manager. The fourth petitioner is the Accountant The fifth petitioner 1s the 
Secretary. 


The complainant examined P W. 1, the Chief Accountant of the company and. 
three other witnesses who are the representatives of the various banks and who gave 
evidence ın respect of certain documents The learned Additional First Class 
Magistrate after hearing the evidence of the prosecution witnesses adduced on behalf 
of the prosecution, framed three charges against all the petitioners, namely, (1) under 
section 120-B read with section 420, Indian Penal Code, (2) under section 420, Indian 
Penal Code, and (3) under section 409, Indian Penal Code. 


The evidence of the prosecution witnesses and other documents filed, before the 
charges were framed, disclosed briefly these facts: The complainant 1s a public 
limited company with a capital of R. 6 crores with its factory at Mettur and regis-- 
tered office at Coimbatore and an office at Madras It required for its expansion 
Skoda Excavator and accessories from Czechoslovakia ın Europe The complain- 
ant company obtained licence under Import Trade Control from the Government 
of India for importing the said machinery after having had negotiations with the 
United Provinces Commercial Corporation (P ) Ltd., Calcutta, with which the peti- 
tioners are concerned ın one capacity or the other The complaınant company 
also obtained a letter of authority on 29th April, 1966, permitting the petitioners’ 
company to import the said machinery, to open a letter of credit and make remit- 
tances of foreign exchange on behalf of the complainant. The letter of authority 
and other documents were delivered to the petitioners’ company on 23rd July, 1966. 


In August, 1966 the Corporation stated that consequent on devaluation of the- 
rupee the price to be paid has risen The complainant agreed to ıt and assured to 
pay the price of Rs 3,42,462 In October, 1966, the petitioners’ company reported 
that the machinery had arrived and required the complainant to pay to enable the 


_ 
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documents to be got with a view to clear the said goods The complainant received a 
communication from accused-4 K L Srıvatsava, the Accountant of the petitioners” 
company askıng the complainant to pay the bıll immediately stating that the docu- 
ments have been negotiated through their banks. Believing the representation to 
be true, the complainant paid the amount of Rs 3,26,168-47 P. tothe State Bank 
of India, Coimbatore expecting release of goods and documents of title After 
payment, it was discovered that the Bill of Lading on which the amount was paid 
was a mere copy and ın the absence of the original, delivery could not be had It is 
thus the case of the complainant that the petitioners had deceived the complainant 
and misappropriated the money sent by the complainant Further enquiry revealed 
that a letter of credit has been opened with the Bank of 'Tokya, Ltd., Calcutta, and 
that the original Bill of Lading and connected documents are with the said Bank and 
the petitioners had to pay the said Bank and get the original Bill of Lading and other 
documents. These facts would reveal that though the petitioners had admittedly 
received Rs. 3 lakhs and odd from the complainant, they had not made arrange- 
ments to clear the goods from the harbour and it also appears to be clear that the 
amount received by them was not paid to the Bank of Tokyo Ltd, Calcutta, 
with whom the letter of credit has been opened in respect of the machinery, 
Skoda Excavator and 1ts accessories 


It is contended by the learned Counsel that the complainant has already taken. 
civil action and that, therefore, the criminal proceedings would not lie as the matter 
is ofa cıvıl natite I cannot agree with this broad proposition. There is no legal 
bar for a person to take action against another by instituting civil or criminal pro- 
ceedings either simultaneously or one after the other. It 1s next contended by the 
learned Counsel that the two charges, namely, under section 420, Indian Penal Code 
and section 409, Indian Penal Code, cannot co-exist as the ingredients of both the 
offences are so distinct and different that a person cannot be charged with both the- 
offences on the same facts. There 1s no substance ın this contention It is true that a 
person cannot be convicted ultimately under both the charges. He can be convi- 
cted only of any one of the charges; but there cannot bea bar for framing 
charges though they may appear to be inconsistent. Section 236, Criminal Proce- 
dure Code, is as follows :— i 


“ Ifa single act or series of acts is of such a nature that it is doubtful which of 
several offences the facts which can be proved will constitute the accused may be 
charged with having committed all or any of such offences, and any number of 
such charges may be tried at once ; or he may be charged ın the alternative with 
having committed some one of the said offences ’’. 


After the trial, 1t 1s for the Magistrate to consider, which one of the offences,. 
section 420, Indian Penal Code or section 409, Indian Penal Code, is made out. I 
do not find any infirmity in the charges framed by the Additional First Class Magis- 
trate, Coumbatore. The trial, therefore, will proceed on the three charges framed 
by the lower Court. 


The petition 1s dismissed. i 
V.K. Petition dismissed.. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT .—Mr. M ANANTANARAYANAN, Chief Justice Aanb MR. JUSTICE 
M. NATESAN. 


The State of Madras represented by the Revenue Dıvısıonal 
Officer, Maduraı Appellant” 


U 
Mani Bharathi alias K. Balasubramanian Respondent 


Land Acquisition Act (I of 1894), sections 18 and 23—Scope—Proceedings before the Court on a 
reference—Not a continuance of proceedings before the Collector—Decision of the Court to 
rest on evidence—Collector’s award only a prima facie evidence 


Land Acquisition Act (I of 1894), section 23—Determination of market value of the land 
acquired— Judicial process—Reliance on sales of neighbouring lands—Sales to be of com- 
parable quality and situation. > 


The proceedings before the Court on a reference under section 18 of the Land 
Acquisition Act are not a mere continuation of the proceedings before the Collector. 
The enquiry before the Court on the reference are wholly judicial and the decision 
of the Court has to rest on evidence duly placed before the Court or on admissions 
that could be properly relied upon. The facts that have been the subject of 
consideration by the Collector for fixıng the market value of the land do not auto- 
matically become evidence before the Court unless parties consent to such proce- 
dure. A Collector's award when ıt 1s not accepted by the claimant and when a 
reference is sought, 1t 1s only an offer by the Collector. Ofcourse on a reference 
under section 18, the award of the Collector will be prima facie evidence and the 
claimant will have to displace ıt The burden of proof will be on the claimant 
to show that the compensation determined upon by the Collector is iriadequate as 
his opposition is like that of a plaintiff 


In the present case both before the Collector and on the reference the method 
adopted for determining the market value has been to seek guidance from the sales 
of neighbouring lands. In the absence of recent sales in the vicinity, the question 
whether the sale deeds relied upon could afford any guide 1s a question to be deter- 
mined having regard to all the surrounding circumstances making due allowances 
for matters that could detract from the value of the evidence furnished by the sales, 
ascertainment of the market value of the land under section 23 1s a judicial process 
and the Court may properly take mto consideration all such factors as would 

-influence a willing purchaser in making his maximum offer or a willing vendor 
in quoting his lowest price. 


Even giving due allowance for such features as may detract from the value of 
the land it 1s difficult to say how the compensation could be fixed at Rs. 80 per 
cent. In the absence of evidence of fall in prices and even excluding the rise in 
prıces since 1949 sworn to by the claimant The sales as evidenced from the sale 
deeds relied upon by the claimant, ıt ıs clear that these sales are of land of fairly 
comparable quality and situation On that basis making, due allowance that an 
extent of one acre and go cents 1s now acquired and that 1t 1s somewhat removed 
from the main road abutting another road, the fair and reasonable compensa- 
tion for the acquired land could be fixed at Rs. 110 per cent 


Appeals against the decree of the Subordmate Judge, Madurai in Original 
Petition No. 147 of 1959 


Additional Government Pleader (V Ramaswami), G. Ramanujam and T. N. C. 
-Rangarajan, for Appellant. 


K. Rajah Ayyar and V. Seshadri, for Respondent. 
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The Judgment of the Court was delivered by: ‘ > 


Natesan, 7 —These appeals arise out of the order passed by the learned’ Subordi- 
nate Judge of Madurai on a reference undér section 1872) of the Land Acquisition 
Act. The acquisition 1s of an extent of one acre and go cents of dry land in S.No. 
140 Kodikulam village of Madurai Taluk for constructing quarters for the police staff 
at Othakadai. The Land Acguısıtıon Officer fixed the market value of the land at 
Rs. 30 per cent. and the learned Subordinate Judge has enhanced ıt to Rs 80 per 
cent. While the State has preferred Appeal Suit No. 604 of 1961 against the award 
of additional compensation, the claimant has preferred Appeal Suit No. 74 of 1962 
claiming compensation ın the appeal at Rs. 150 per cent! ., ao mae 


a 


The land under acquisition is situatéd at the junction point of Kodıkulam, 
Narasingam and Arumbanur Village limits and ‘adjacent to Alâmalâı Hills abuts 
on the road from Othakadaı to Narasingam and other villages The notification under 
section 4 (1) of the Land Acquisition Act was published ın the Gazette on 15th April, 
1959. For the claimant reliance was principally placed upon the sale deeds Exhibits 
B-3 to B-g, dated 24th February, 1947 in respect of the portions of R.S. No. 147 ad- 
joining R. S. No. 140, but separated by a channel. R S. No 147 was nanja land and 
under the sale deeds small extents of seven cents each were sold for house sites and 
the price ranges from Rs. 142 to Rs. 214 percent Reliance was placed also on two 
sale deeds Exhibits B-10 and B-11 bearing date 16th February, 1947 of sales of land 
inR S. No. 144 of the extent of 20 cents under each deed at Rs. 150 per cent RS, 
No. 144 1s further removed from RS No’ 147 and nearer the Madufaı Melur Main 
Road. Two other sale deeds, and these are of very small extents, relied upon’ by 
the claimant are of the year 1948 On behalf of the State two sale deeds Exhibits 
A-2 and A-3 have been placed on the record as evidence, Under Exhibit A-2 an 
extent of 18 cents 1s conveyed'ın R S. No. 203 ın June, 1956. The rate works out 
to Rs 1g per cent. Exhibit A-g, 1s a sale in September, 1958 of'an extent of 164 
cents in R S. No. 207 for Rs. 400 RS No 20315 far removed from'the locality with 
which we are concerned and beyond the Anamalaı Hills and evenso R S No. 207. 
These sale deeds can ın no sense be considered 4s comparable sales or of lands sımı- 
larly situated, and there can be no doubt that guidance if any his to be sought onl 
from the sales evidenced by Exhibits B-3 to B-g subject to due 'âllowance, but these 
sale deeds are not recent and this aspect is stressed strenuously for the State. The 
learned Subordinate Judge took into consideration the value of the land’in the neigh- 
bourhood furnished by Exhibits B-2 to B-i5 even in 1947 and rejected ‘the values 
furnished by Exhibits A-2 and A-3. “He took note of the fact that S No! 147-2 the 
southen portion of which was the subject of the sales evidenced by Exhibits B-3 to 
B-g was about two feet lower in level than the road, while the acquired site was about 
two feet higher in level than the road. Héarrived at Rs 80 per cent as proper com- 
pensation. 5. No.147 has been theisubject of land acquisition and the award ın the 
case given by the learned Subordinate Judge of Madurai in Original Petition No. 34. 
of 1949 has been exhibited as Exhibit B-2.. Under that'award for the southern 
portion of S. No. 147-2, which is covered by the sale deéds Exhibits B-3 to B-g, the 
compensation was awarded:on the basis of the price paid by the Vendees. For the: 
northern portion the trial Court awarded compensation at Rs. 100 and it is brought. 
out in evidence that this Court on appeal therefrom by the State reduced’ the ‘value 
of the northern portion ta Rs. 50 percent. For the State without filing the judgment 
of this Court 1t was contended that the reduction ın the compensation amouñt was 
in respect of the whole of the property. The trial Court felt constrained : in the 
absence of the judgment of this Court to hold that it could not safely rely on the award 
Exhibit B-2. Now before us learned Government Pleader for the State and the 
Counsel for the appellayt have both referred to the judgment of this Court in 
Appeal Suit No. 366 of 1952 where the award came up for consideration and. ıt. has. 
not been, disputed before, us that this Court on. appeal reduced the. compensation 
awarded by the learned Subordinate Judge only in respect of the northern portion. 
of S. No. 147-2. It1s not now disputed that there was no appeal even by the State 
in regard to the southern portion ofS No. 147-2 which related to lands abutting the 
road leading from Othakdda: to Narasıngâpuram and which were the subject of the 
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sale deeds Exhibits B-3 to B-9. We may here/point out that in the trial Court, 
the claimant had specifically stated that there was no appeal by the State in respect 
of the southern portion of 5. No. 147-2 measuring 52 cents. 


The learned Government Pleader referred us to ‘the decision of the Supreme 
Court in S. L. A. Officer v. T.A. Setty1, where the Supreme Coürt has affirmed the 
principle that the function of the Court ın awarding the compensation under the 
Act is to ascertain the market value of the land at the date of the notification under 
section 4 (1) and the methods of valuation may be (1) opinion of expert or experts; 
(ii) the price paid within a reasonable tıme m bond fide transactions of purchase of 
the lands acquired or the lands adjacent to the lands acquired and possessing similar 
advantages; and (ii) a number of years purchase of the actual or immediately pros- 
pective profits of the lands acquired. Learned Government Pleader contends 
that the sale deeds of 1947 are wholly ırrelevant and ought not to be taken into con- 
sideration. But he sought to rely on two salé deeds one of the year 1952 and another 
of the year 1953 where portions in S. No 139 had been sold, the market rate working 
to Rs. 8 per cent in one and Rs 3 percentin another case. ThisS No. 139 does not 
abut the road, S. No. 140 which comprises the acquired site intervening between 
S. No. 139 does not abut the road, S. No, 140 which comprises the acquired site 
intervening between S. No 139 and the road. The sale deeds themselves have not 
been brought into the record as evidence ın the case and we are unable to appreciate 
how any reliance can be placed upon those transactions. The Land Acquisition 
Officer himself has not relied upon the sale deeds. He has awarded compensation 
at Rs. 30 per cent. If the sale deeds have any bearing on the matter under enquiry, 
the Stateought to have exhibited these saledeedsso that the clamant may meet any 
inference that may be, deduced from them. The proceedings before the Court ona 
reference under section 18 of the Land Acquisition Act are nota mere continuation 
of the proceeding before the Collector. The enquiry before the Court on the refer- 
ence are wholly judicial and the decision of the Court has to rest on-evidence duly 
placed before the Court or on admissions that could be properly relied upon. The 
facts that have been the subject of consideration by the Collector for fixing the market 
value of the land do not automatically become evidence before the Court unless 
parties consent to such procedure. The Collector's award when it 1s not accepted by 
the claimant and when a reference 1s sought, is only an offer by the Collector. Of 
course on 4 reference under section 18, the award of the Collector will be prima facie 
evidence and the claimant will have to displace it. The burden of proof will be on 
the claimant,to show that the compensation determined upon by the Collector 1s 
inadequate as his position 1s like that ofa plamtıff, the Government being the oppo- 
site party. f on l : ; 

In the present case both before the Collector andon the reference the method 
adopted for determinmg the market value has been to seek guidance from sales of 
neighbourmg lands. The learned Government Pleader’s argument. that the sales 
relied upon by the clamant are not recent overlooks that there is no evidence of 
recent sales of comparable land ın the vığınıty. The question of market value is 
not a question of law but a question of fact to be determined according to the cir- 
cumstances of the partıçülar case. Thetbest evidence no_doubt would be of sales of 
similar land with similar advantages at about the tıme of the notification under sec- 
tion 4 (1). In the.absence of recent sales ın the vicimity,.the question whether the 
sale deeds relied upon could afford any guide is a question to be determined having 
regard to all the surrounding circumstances making due allowance for matters that 
could detract from the value of the evidence furnished by the sales. One thing that 
has to be borne in mind is that they should not be so remote.as to make reliance upon 
them speculative, In certain localities there may be no sales at allfor years and the 
land may be fallow giving no guidance for fixation of the market value by reference 
to the ıncome therefrom, Whether sales arè recent or not the degree of remoteness 
in regard to time 1s relative. Events may considerably. change values'ın a shott 
time, prices may spıral up or there may be steép falls. In such circumstances 
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little reliance could be placed on sales separated even by a few months. The ascer- 
tamment of market value of the land under section 23 of the Land Acquisition Act 
lıke any other matter 1s a matter for legıtımate deduction from the evidence placed 
before the Court. We may in this connection refer to the observations of the Judı- 
cial Committee in Raja Vyricherla Narayana Gayapathiraju v. Revenue Divisional Officer, 
Vizagapainam,1 wherein Lord Romer has observed at page 543: 


e + 1 

“ There ıs not in general any market for land in the sense in whıch one speaks 
ofa market for shares or a market for sugar or any like commodity The value of 
any such article at any particular time can readily be ascertained by the prices 
being obtained for simular articles in the market. In the case of land, ıts value in 
general can also be measured by a consideration of the prices that have been 
obtained in the past for land of similar quality and m simular positions, and this is 
what must be meant in general by “ the market value ” in section 23. But some- 
tımes ıt happens that the land to be valued, possesses some unusual and it may be, 
unique features, as regards its position, or, 1ts potentialities. In such a case the 
arbitrator in determining its value will have no market value to guide him, and 
he will have to ascertain, as best he may from the materials before him, what a 
willing vender might reasonably expect to obtaı from a willing purchaser for 
the land in that particular, position and with those particular potentialities.” 


The determination of the market value is thus a judicial process and the Court may 
properly take into consideration all such factors as would influence a willing purchaser 
in making his maximum offer or a willing vendor ın quoting his lowest price. Of 
course these materials which the Court has to consider have to be'brought on record 
by relevant and legal evidence and they must be tangible materials capable of objec- 
tive assessment, -not fancied consideration 1‘ _ aie 52 f , 


çi 


a w  & Of 
In the present case while for the claimant ii kas been ,stated that the prices of 
house sites have been going up on behalf of the State ıt has not been contended, as it 
could not be that there has been depreciation ın price of land since 1947. It is not 
only a matter of conimon knowledge and notoriety that there isan all round increase 
in the price of land, but there 1s evidence of the clamant in this regard. The only 
comment that was'made for the State as regards this evidence 1s, securmg an admis- 
sion from the claimant that he'had no document to show the increase ın price. But 
it is not disputed that Othakadai in which there was originally one shop and one a 
chathiram had ın recent years grown up and was having a population of 2,000 people. 
The claimant has stated that the locality ıs a market for neighbouring ‘villages. 
While arriving at the figure of Rs. 80 per cent as the market value, the learned 
Subordinate Judge remarks that there was no independent evidence to prove that 
S.No. 147-2 was lower ın level than the road and that the’cost of levelling itself would 
be Rs. 100 to Rs ‘150 per cent while the acquired site was about two feet higher in 
level than the road. What the learned:Subordinate Judge has failed to see is that 
there has been no attempt on the part of the State to disprove those claims of the 
clamant. At any rate, nothing has been said for the State to value the acquired 
land at less than the value given for the southern portion of S. No. 147-2 ın 1947. 
It is submitted for the State that ın the earlier award evidenced by Orginal Petition 
No 34 of 1949: all that was done was to compensate the purchasers of portions of 
S. No. 147-2 with the prices they paid. But certainly the award has accepted the 
price paid by the purchasers as the proper compensation for the land. The award 
thus determined the market value of the lands sold as the price, paid for them by the 
vendees, There 1s absolutely'no evidence before us that these are fictitious sales. 
There cannot be, as the State has accepted the prices, In the absence of any evı- 
dence of fall in prices, one may presume at the least that the prices have been station- 
ary ın spite of the village’growing ın population and in importance. It1s stated for, 
the claimant that there 1s a Higher Elementary School next to the acquired site 
and there ıs a policestation in Othakadar. A co-operative bank and stores have also 
come up.in Othakadai. As regards the northern portion of S. No 147-2 ın respect 
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of which éven according to the claimant the compensation was reduced to Rs. 50 
per cent ıt must be noted that S No 147-2 was nanja land and the northern portion 
was land locked. We have another favourable factor in this that between 1947 
and 1959 houses have been built in S No. 147. 


i No doubt allowance has to be made for the fact that the sales evidenced by 
Exhibits B-3 to B-g are in respect ofsmall extents of land about seven cents in extent 
each.. The present acquisition is of a total extent of one acre and go cents, Also the 
acquired site though on the road from Othakadai to Narasingam is further removed 
from the Madurai Melur Main Road Butıt is dry land and not hke S No. 147-2, 
nanja land Even giving due allowance for such features as may detract from the 
value of the land, we cannot see how the compensation could be fixed at just Rs 80 
percent In our view, while the market value of land cannot be fixed with mathe- 
matical accuracy and'a certain amount of conjecture is inevitable, we are unable to 
see any basis for fixing it at Rs '80 per cent True, there cannot be exact reasoning 
for arriving at a particular figure ; ırrefragable logic cannot be found in the reason- 
ing But the guidelines followed shouldbe properly indicated Here we have a feeling 
that the learned Subordinate Judge, has, for the reason that for the State it was con- 
tended that this Court had reduced the compensation even in respect of the 
southern part of S No 147-2, not really taken into consideration Exhibits B-3 to 
B-g. As pointed out above, in the absence of evidence of fall ın prices and even 
excluding the steady rise in prices since 1949 sworn to by the claimant, these sales are 
of land, of fairly comparable quality and situation. On that basis, making due 
allowance that anıextent of one acre and gocents is‘now acquired and that it is some- 
what removed from the main.road abutting another road, we think that for the 
acquired land fair and reasonable compensation could be fixed at Rs. 110 per cent. 
Roughly we are deducting about Rs. 25 percent on the price evidenced by the sale 
deeds'Exhibits B-3'to B:g having regard to the location of the property and the 
extent acquired and othr features likely to affect the value. ' ' 


Tn the result, Appeal Suit No. J4 of 1962 preferred by the claimant is allowed and 
the clarmant is awarded compensation at Rs 110,per cent of land acquired with the 
usual solatium and the statutory interest, that 1s, thıs-Court is awarding an addı- 
tional compensation of Rs. 30 per cent over and above what has been given by the 
learned Subordinate Judge. Appeal Suit No. 604 of 1961 preferred by the State is 
dismissed. The clarmant will be entitled to proportionate costs in his appeal—, 
Appeal Suit No. 74 of 1962. There will be no costs in Appeal Suit No. 604 of 1961, 

V.M.K: i ' f 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
n PRESENTE—MR. Justice K SRINIVASAN AND MR. Justice R. SADASIVAM. 
The State of Madras represented by the Collector of Chıngleput 


+ District, having its office at Saidapet, Madras-15 ' +. Appellant* 
i v. 
W.V.A. Govındaraja Chettiar `.. Respondent. 


Madras Requisitioning and Acquisition of Immovable Property Act (XLII of 1956)— 
. Pumping installation—Whether immovable property—Whether can be acquired under the“ 
Act. I * x t ` 


Constitution of India (1950), Article 299 and Contract Act (IX of 1872), section 7o— 
Agreement to purchase machinery, by State, through its officers—Contract' not in wtiting— 
Validity of—State ‘taking machinery' and using it for a considerable perlod—Whether 

~ State bound by contract f ° 


p ) ve ; $ ‘ 
Words and Phrases—‘‘ Pumping installation ”—““ Whether immovable property.” 
Held, the Collector was not correct in his view that the pumping installation 


could not have been acquired under the Madras Requisitioning and Acquisition 
= 
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of Immovable Property Act (XLII of 1956), as 1t was not immovable property. 
Immovable property, both under the Transfe: of Property Act and the General 
Clauses Act, would include anything ımbeddedin the earth or attached to what 1s 
so imbedded. The fact it 1s capable of being removed does not render ıt any the 
less immovable property when it 1s fastened to earth m the mannerin which high- 
power motors and a pumping installation as a whole are imbedded It may how- 
ever be that the competent authority acting under the provisicns of the Requisi- 
tioning and Acquisition of Immovable Property Act, proceeded to acquire 
only the land, buildings, trees, wells, etc , for both the agreement with regaid to 
the compensation and the award passed by the enquiring cfficer only covered 
these items. That does not mean that there could not have been separate agree- 
ment with regard to the purchase of the pumping ınstallaticn 


Itıs not demed that the Director of Agriculture ıs a person who could 
, enter into a valid contract on behalfof the State. The entire process of acquisi- 
tion was started by the Department of Agriculture and must obviously be by the 
Head of the Department, the Director of Agriculture In entering into a trans- 
action with private parties, the Department acts through its various subordinate 
, links and ıt ıs not always that the Head of the Department enters ınto direct 
negotiations with the parties. If the entire activity of the Department as dıs- 
closed by the correspondence means anything at all, ıt means that the depart- 
mental officials acting under proper directions issuing from the Head of the 
, Department proceeded with the negotiations ın the present case and ıt must be 
assumed that when they told the plaintiff that the property would be acquired as a 
whole, they did so under proper authority. There is no doubt that the proceed= 
ings for the acquisition of the property including the pumping isistallation had 
been authorised by the Director of Agriculture. Though the contract was not 
in writing and might not come within the scope of Article 299 of the Constitution, 
for that reason the clam of the plaintiff cannot be defeated.’ ' Even :f there 1s any 
invalidity attaching to the contract regarding the purchase, the: fact that’ the 
Department took the property covered by such invalid contract and used ıt for 
a considerable length of tıme justifies the plaintiff’s claim. 3 


Appeal against the Decree of the Court of the Subordinate Judge, Chingleput, 
in Original Suit No. 61 of 1960, dated 6th February, 1962. i 


The Government Pleader and T N. C. Rangarajan, for Appellant. 
C. R. Krishna Rao and A. Kamala Devi, for Respondent ‘ ‘ : 
* The Judgment of the Court was delivered by : 


, / 
Srinivasan, J —The point that arises in this appeal is a very simple one. It is 
whether the State of Madras, acting through ıts officers, agreed to purchase certain 
pieces of machinery from the respondent and whether any such agreement operates 
as a binding contract. The contention of the State of Madras, which 1s the appel- 
lant, before the Court below was that whatever might have been the position during 
the earlier stages of the negotiation, there was no concluded contract for the purchase 
and that the claim made by the respondent plaintiff to recover any sum as the value 
of the machinery ıs not maimtainable. The following facts are necessary to clarify 
the stand taken by either party. i 


The respondent was the owner of an extent of over 17 acres of land which he 
was running as a farm He had fitted up an oil engine, electric motors, pump lines 
and masonry channels to carry on water as part of the equipment of the farm It1s 
not in dispute that origmally the property was taken on lease by the Government for 
a period of six months of 21st August, 1957, the lease to be effective from 1st October, 
1957 to 31st March, 1958 Even during the currency of the lease, proceedings were 
started under the Madras Requisitioning and Acquisition of Immovable Property Act, 
(Madras Act XLII of 1956), anda notice under section 3 (1) of the Act was issued. 
on 5th January, 1958 by the Collector of Chmgleput District This notice stated 
that as jn the opinion of the competent authority, the property was needed for a 
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public purpose, viz , for the establishment of a State Seed Farm, it was proposed to 
requisition the property under the provisions of that Act and the owner, the respon- 
dent, was called upon to show cause why such requisition should not be made The 
notice also prevented the owner to dispose of or structurally alter the said property 
or let ıt out to a tenant for a period of two months from the date of the notice. From 
the evidence on record, ıt transpires that the move for the requisition of the property 
proceeded ‘from the Department of Agriculture, though certain relevant documents 
in the chain have not been produced. In pursuance of this notice, the Special 
Tahsildar, presumably acting under the directions of the Collector, recorded a 
statement from the respondent. The respondent expressed himself as agreeable to 
the proposal. In this statement, ıt was pointed out that the lands together with the 
wells, pumpset and brick-built buildings thereon had been m the possession of the 
Department from 1st October, 1957, and it further stated, “the wells, pumpsets 
and the buildings situate on the lands to be acquired by the Government belong to 
me alone ”.' A detailed description of the property together with the value set 
upon ıt by the owner finds place ın this statement, Exhibit B-2, and the owner valued 
the entire property, mcluding the irrigation facilities thereon, which consisted of 
the wells, ‘electric machine, 011 engine, etc çat Rs 30,000 and the statement ended 
by saying that the owner agreed to give over the entire property, inclusive of these 
machinery to the Government In due course, this was followed by an order under 
sections 3 (2) and 4 of the Act, requisitioning the property and directing surrender 
and delivery of possession thereof The latter part of this order 1s obviously a 
formality, for the Department of Agriculture was on that date ın possession of the 
property by virtue of the lease that had been entered into. 


_ On the same day as the order of requisition, the competent authority proceeded 
to take proceedings to acquire the property under section 7 of the Act. It is clear 
from the proceedings that the acquisition of the property must have been in the minds 
of the appropriate authorities from the beginning, but they purported to follow a 
somewhat devious course, firstly, by taking on lease and thereafter proceeding to 
apply the Madras Requisitioning and Acquisition of Immovable Property Act, 
rather than the Land Acquisition Act Whatever that may be, the acquisition was 
not objected to and for the purpose of working out the compensation payable the 
parties entered into an agreement. This agreement ıs Exhibit B-6 It is common 
ground that originally 1t was intended to value the pumpsets, etc , for the purpose 
of computing the compensation, but ın the final agreement that was reached with 
regard to the compensation, those 1tems were left out. While this feature ıs depended 
upon by the appellant as ındıcating that there was no intention at all ’to ‘acquire 
these pieces of machinery, on behalf of the respondent ıt 1s pointed out that there 
was in fact a valuation of these pieces of machinery independently of the ‘valuation 
of the land, permanent structures thereon, the wells and the trees, and the reason 
why the pieces' of machinery were left out was the view taken by the Collector that 
they did not form part of the immovable property, which alone could be acquired 
under the relevant Act, a view which seems to us to be entirely erroneous But we 
shall deal with that later The respondent was paid a compensation of Rs 29,000 
and odd which ıncluded the value of the lands, trees, wells, buildings, sheds, etc., 
and which admittedly excluded the value of the machinery constituting the pumping 
installation. The compensation was paid ın pursuance of Exhibit B-7, the proceed- 
ings of the Collector of Chingleput, dated 31st March, 1958, and right from that date, 
the Department continued to be in possession of the entire premises including the 
pumping installation. 

Nearly a year later, the respondent addressed a communication, Exhibit A-4, 
dated’17th March, 1959, to the Special Tahsildar, Land Acquisition, poimtmg out 
that the entire property, including the pumpıng installation, had been taken by the 
Government in pursuance of the acquisition and asked him to furnish the necessary 
document to enable him to produce ıt before the Madras State Electricity Board for 
certain purposes connected with the supply of energy to the premises. He fellowed 
this up with a lawyer’s notice, Exhibit-A, dated 26th March, 1959, pointing that 
at the time of taking possession of the lands, the Department of Agriculture had also 
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taken ‘for sale’ the electric motor, o1l engine, pump with pipes and other 
accessories, and that though a year had passed, the value of these articles had 
not been paid. The notice also stated that even the lease amount for a 
period of six months prior to the acquisition and requisition remained 
unpaid and called upon the Collector of Chingleput to arrange to pay the 
amounts. This letter would appear to have been transmitted to the Department of 
Agriculture and the plaintiff-respondent was directed to contact the District Agri- 
cultural Officer for further action. The District Agricultural Officer informed the 
Collector by Exhibit B-11 that the pumping installations were not required by the 
Department. This was the letfer which was sent in May, 1959 By Exhibit B-10, 
dated 7th April, 1959, the Collector asked the District Agricultural Officer to ascertain 
from the plaintiff whether he was agreeable to the dismantlement and removal of 
the pumping installations. By the middle of May, 1959, the Collector informed 
the District Agricultural Officer that the lands were acquired and the compensation 
for the lands, wells, trees and otherstructures had been paid but that “the o11 engine, 
electric motors, etc., fitted in the wells have not been acquired, as they do not come 
within the definition of immovable property of the Act”. He also stated, “as there 
18 no provision ın the Act to acquire the machinery, you may make your own arrange- 
ment to purchase them”. Following this, the Acting District Agricultural Officer 
wrote Exhibit B-14 to the Director of Agriculture to say that “ the electric motors 
and the oil engine fitted to the wells in the above farm are not of any use as there is 
no water in the above wells”, and sought instructions and he finally called upon the 
plaintiff to take back the oll engine, the electric motors and the accessories Pre- 
sumably, this letter indicated the unwillingness of the Department to pay for the pump- 
ing installation. The plamtıff replied through his lawyer by Exhibit B-16, dated 
15th June, 1959, refusmg to take back the machinery . He pointed out that this 
was a case of compulsory acquisition of his property and ıt was only after the lapse of 
more than 20 months when he demanded the payment of the price that the Depart- 
ment chose to go back upon what was agreed He further pointed out that the State 
of Madras through the appropriate Department was in possession of these properties 
and had used all these properties for this lengthy period and he insisted upon being 


paid the price. Following a notice under section 80, Civil Procedure Code, the suit 
was laid. 


i 


The above sets out ın fair detail the contentions of the plaintiff-respondent. 
On behalf of the defendant, the State of Madras, it was demed that the pumping 
installation was acquired at all. It was also denied that there was any represen- 
tation that they would be purchased There was a further denial that the Depart- 
ment in possession used the machinery at all It was alleged that the plaintiff was 
at liberty to dismantle and remove the machinery at any time he chose and that he 
defaulted to do so. It was finally alleged that there was at no time any agreement 
with regard to the purchase, no concluded contract relevant thereto and that any 


statements found in the correspondence to thecontrary would be a misconstruction 
of the state of affairs. a 


Upon a careful consideration of the voluminous correspondence and the conduct 
of the parties, the learned Subordinate Judge came to the conclusion that no ‘doubt 
there was at least an understanding regarding the purchase of the pumping ınstalla- * 
tion and that there was undoubtedly a transfer of the ownership thereof leaving only 
the question of price to be determined later He also found that the Government 
had been in possession and had used the machınery. He categorıcally expressed 
his view that there was originally an intention to buy and an intention to sell. He 
examined the other material and came to the conclusion that the machinery could 
be valued at Rs. 7,837-3-0 as on 1st April, 1958 and granted a decree therefor 
together with ınterest thereon. The State of Madras appeals, 


We have been taken through the entire correspondence and we find ourselves 
totally Ainable to agree with the learned Additional Government Pleader that there 
was no agreement to purchase, Even the Collector's letter, Exhibit B-1 3, explain~ 
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ing that the pumping'installation could not be brought within the scöpe of the Requi- 
sitioning and Acquisition Act and that ıt was for the Department to arrange for the 
purchase of the pumpıng installation outside the scope of that Act lends considerable 
support to the plamtiff’s contention Even at the stage of the requisition, when 
pursuant to the notice under section 3 (1) of the Act, a statement was recorded. from 
the plamtıff by the Special Tahsıldar, he clearly stated that the property included 
the pumping installation and put a value upon the whole property. Mr. C. R 
Krishna Rao, for the plaıntıff-respondent, pomts out that this was not a statement 
submitted by the plaintiff, but was one recorded. from hım by an authorised officer, 
andıf that officer ascertained the value of the several items and the compensation 
demanded by the owner ın respect of these various items, that would certainly indi- 
cate that at that stage, the appropriate authorities intended to acquire the entire 
property as one unit. It will be noticed that the plaintiff had been running this 
extensive acreage as an agricultural farm fitted with all the necessary mstallation and 
the Government also proposed to acquire it for a seed farm. As a seed farm, it 
would certainly require these pumping installations for the purpose of irrigation and 
there ıs no reason why the Department should have, in any event, at that stage 
thought ıt necessary to restrict 1ts acquisition only to the mere land and the buildings. 
The;matter does not rest there Shortly after the notice for requisition, Exhibit 
B-ı, dated 5th January, 1958, was issued, the Special Tahsildar, Land Acquisition, 
appears to have addressed a communication, dated 24th January, 1958 to Sri 
K. Dhandayudham, the Assistant Agricultural Engmeer Thatletter has not been 
produced by the Department In reply.to that letter, the Assistant Agricultural 
Engineer furnished by Exhibits B-34 and B-33 the particulars of the oll engine and 
electric motors, together with their then value He valued the various items, includ- 
ing the machinery, the pipes and other fittings and gave their then probable price 
valued on the basis of the then market price less depreciation. This letter 1s dated, 
26th December, 1958, nearly nme months after the acquisition under section 7 of 
the Act had been made. Even at that stage, which was long before the demand 
made by the plaintiff for the payment of the value of the pumping installation, there 
was no suggestion that the Department came out with its present stand that there 
was at no time any intention to purchase the mstallation. In the letters addressed 
by the Department in June, 1959, to the plaintiff, he was only asked to take back the 
motors and the accessories He was not categorically told that they had not been 
purchased atall. It was only m Exhibit B-14, dated 1st June, 1959, that the Acting 
District Agricultural Officer informed the Director of Agriculture that “ the electric 
motors and the oil engine are not of any use as there 1s no water in the above wells.” 
Though this letter refers to the fact that the Collector had informed him that the 
machinery could not be acquired under the provisions of that Act, nowhere did he 
say on the basis of the correspondence or the records of his office that originally the 
arrangement was that these installations were to be excluded altogether from the 
scope of the acquisition by the Department, acquisition not ın the sense of the Acqui- 
sition Act but in its ordinary sense. It was also established both by documentary 
and oral eviderice that these pieces of machinery were repaired by the Department. 
The Department continued to mamtain the service connection and did not ask 
the party, that ıs, the owner, to obtaın a disconnection. D.W. 1, who was the 
District Agricultural Officer during the relevant period, stated during his cross- 
examunation, “ We were paying varying amounts ın various months for these two 
motor connections That was because of varying consumption.” Healso admitted 
that the Department incurred expenditure for repairs for the plaintiff’s motors 


It seems to us on a careful consideration of the entire materia] that from the 
inception ıt must have been the intention of the appropriate Department to acquire 
the farm as a going concern including the pumping ınstallatıon. The fact that 
the Department maintamed the service connection and incurred expenditure for 
repairs to the machinery establishes that the machinery was used for the purpose of 
the. State Seed Farm and it was only at a very late stage that the Department pur- 

orted to disclaim the purchase. Even so, we have pointed more than once hat the 
Deia pretcoded to find the machinery useless because there was no whter m 
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the wells It did not say that there had been no water at all at any time, despite the 
fact that there were no less than three wells, or that the pumping installation was 
useless. It would certamly be remarkable if the officers of the State went about 
securing property for agricultural purposes which they found even at the beginning 
could hardly be used for that purpose for lack of water ın the area The fact that 
even before the acquisition, the Department proceeded to obtain a valuation of the 
pumping installation by a departmental engineer 1s a clinching circumstance about 
the agreement between the parties. The agreement was clearly that the farm 
should be taken over as a whole including the pumping installation. 


We do not think that the Collector was correct ın his view that the pumping 
installation could not have been acquired under the Act as ıt was not immovable 
property. Immovable property, both under the Transfer of Property Act and the 
‘General Clauses Act, would include. anything ımbedded ın the earth or attached to 
what is so imbedded The fact ıt ıs capable of being removed does not render it 
any the less immovable property when 1t is fastened to earth ın the manner in which 
high-power motors and a pumping installation as a whole are imbedded. It may 
however be that the competent authority acting under the provisions of the Requisi- 
tioning and Acquisition of Immovable Property Act, proceeded to acquire only the 
land, buildings, trees, wells, etc , for both the agreement with regard to the compen- 
sation and the award passed by the enquirimg officer only covered these ıtems That 
‘does not mean that there could not have been a separate agreement with regard to 
the purchase of the pumping installation In our opınıon, there clearly was 


The learned Additional Government Pleader urged that on the authority of 
The Board of Revenue v. Venkataswami', the pumping installation cannot be regarded 
as immovable property That was a case where stamp duty payable on a lease 
relating to a tourıng cinema was in question The decision 1s a short one and 
consists of a single paragraph, which runs thus - 


“ The answer to the question depends upon whether the equipment of the tour- 
ang cinema would fall within the category of immovable property We have no 
hesitation in holding that ıt does not. In the question referred to us, the proper- 
ties are described as collapsible and capable of being removed In the very 
nature of things, properties of that nature cannot be immovable property. The 
expression ‘permanently fastened’ occurring in the question 1s a little misleading. 
Actually, some of the machinery or the poles of the tent, may be embedded in 
the earth, but they are embedded only temporarily and not permanently. If 
they were permanently fixed, the equipment would not form part of the touring 


cinema.” 


Tt ıs obvious that this decision depended more upon the manner ın which the articles 
“were fastened to the earth and the nature of the tourmg cınema asa unit This 
decision cannot be applied to a case where a pumping installation ıs in question 
A pumping installation necessarily involves a more permanent fixture to the earth, 
than a tourıng cmema does For the matter of that, even walls can be dismantled 
and replaced, but that would not make them movable property 


It was next urged by the learned Additional Government Pleader that it has 
not been shown that any person authorised to do so entered into the contract of sale 
and that 1f the requirements of Article 299 of the Constitution are not complied with, 
there cannot be an enforceable contract against the State That is no doubt true. But 
1t zs not denied by the learned Additional Government Pleader that the Director of 
Agriculture 1s a person Who could enter into a valid contract on behalf of the State 
The entire process of acquisition was started by the Department of Agriculture and 
must obviously be by the Head of the Department, the Director of Agriculture. In 
.entering.ınto a transaction with private parties, the Department acts through its 
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various subordinate links and ıt ıs not always that the Head of the Department 
enters into direct negotiations with the parties If the entire activity of the Depart- 
ment as disclosed by the correspondence mears anything at all, 1t means that the 
departmental officials actmg under proper directions issuing from the Head of the 
Department proceeded with the negotiations in the present case and ıt must be assu- 
med that when they told the plaintiff that the property would be acquired asa whole, 
they did so under proper authority As we have pointed out more than once, there 
has been no express denial of this circumstance, the plea put forward at a late stage 
being only that the installation was no longer required. That was more or less the 
view taken ın a decisiop of the Supreme Court in The State of Bihar v Karamchand and 
Brothers Lid.’ In K P. Chowdary v. State of Madhya Pradesh®, their Lordships of the 
Supreme Court pointed out that in view of Article 299 (1) of the Constitution, there 
can be no implied contract between the Government and any other person, and that 
unless the contract ıs ın compliance with that Article, ıt would be no contract at 
all. That was a case where a forest contractor failed to complete his bid by payment 
of the amount and a re-auction Was held at hısrısk. The deficiency occurring there- 
from was sought to be recovered from the defaultmg bidder The question arose 
whether there was a contract between the contractor and the Government before 
the bid at the auction It was held that notwithstanding the acceptance by the 
contractor of the conditions before the bid and that the contract form had been 
signed by the contractoras requiredunder the rules, a dispute arose before the 
contract was concluded, and ın those circumstances, there was no valid contract 
which conformed to the requirements of Article 299 of the Constitution and that the 
Government could not recover the deficiency on account ofthe re-sale. But to our 
minds there is no doubt that the proceedings for the acquisition of the property inclu- 
ding the pumping mstallation had been authorised by the Director of Agriculture, as 
otherwise ıt isımpossible to understand the steps taken by the various cfficers of the 
Department in that regard Though the contract was not in writing and might not 
come within the scope of Article 299 of the Constitution, for that reason the claim 
of the plaintiff cannot be defeated, as there 1s sufficient authority ın support of his 
claim. 


In The State of West Bengal v B. K. Mondal and Sons*, the question of an unautho- 
rised contract, ın the sense that ıt did not conform to the requirement of Article 299 
arose. But their Lordshıps found that where the Government ofa State on the basis 
of such an unauthorised contract has obtained an advantage and enjoyed it at the 
expense of another persons, section 70 of the Indian Contract Act, would apply 
thereto and the claım can be maintamed thereunder. Thuis part of the headnote 1s 
illuminating: 


“ Where a claim for compensation is made by one person against another under 
section 70, ıt is not on the basis of any subsistmg contract between the parties; 
it ıs on the basis of the fact that something was done by the party for another and 
the said work so done has been voluntarily accepted by the other party In 
regard to the clam made agaist the Government of a State under section 70, 1t 
may be that ın many cases, the work done or the goods delivered are the result of 
a request made by some officer or other on behalf of the said Government In 
such a case, the request may be ineffective or invalid, for the reason that the officer 
making the request was not authorised under section 175 (3) of the Government 
of India Act, or if the said officer was authorised to make the said request, the 
request becomes inoperative because 1t was not follcwed up by a contract execu- 
ted ın the manner prescribed by section 175 (3) of the Government of India Act. 
In ether case, the thing has been delivered or the work has been done without 
a contract, and that brings m section 70. It would not,be reasonable to suggest 
that ın recognısıng the claim for compensation under section 70, the Court 1s 
either directly or indirectly nullifying the effect of section 175 (3) of the Govern- 
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ment of India Act, or treatıng as valid a contract which is invalid The fields 
covered by the two provisions are separate and distinct; there is no conflict between 
the two provisions In the functioning of the vast organisation represented by a 
modern State, Government Officers have mvariably to enter into a variety of con- 
tracts which are often of petty nature Sometimes, they may have to act m emer- 
gency, and, on many occasions ın the pursuit of the welfare policy of the State 
Government, officers may have to enter into contracts orally or through corres- 
pondence, without strictly complying with the provisions of section 175 (3) of 
the Act If, im all these cases, what is done in pursuance of the contract 1s for 
the benefit of the Government and for their use and enjoyment and 1s otherwise 
legitimate and proper, section 70 would step ın and support a claim for compen- 
sation made by the contracting parties, notwithstanding the fact that the contracts 
had not been made as required by section 175 (3) ” 


In yet another decision, The New Marine Coal Co. v. Union of India), section 70 of the 
Contract Act was applied ın respect of a contract which contravened the provisions 
of section 175 (3) of the Government of India Act, following the earlier decision cited 
above. ‘Their Lordships observed : 


“ Itısalso clear under this decision that ifin pursuance of the said void contract, 
the appellant has performed his part, and the respondent has received the benefit 
of the performance of the contract by the appellant, section 70 would justify the 
claim made by the appellant agaist the respondent ” 


These decisions make it clear that even 1f there 1s any invalidity attaching to the 
contract regarding the purchase, the fact that the Department took the property 
covered by such invalid contract and used ıt for a considerable length of tıme justi- 
fies the plaintiff’s clam It follows that the conclusions reached by the Court below 
are correct in so far as this part of the case 1s concerned. 


The learned Additional Government Pleader sought to claim that the valuation 
was too high and ın supporting this argument he relied upon the valuation that was 
made in Exhibits B-34 and B-33 by the Assistant Agricultural Engineer ın December, 
1958 It may be noticed that this valuation was never communicated to the plam- 
tiff and a one-sided valuation of that kind cannot be relied upon The learned 
Subordinate Judge has given adequate reasons for fixing the relief at the figure for 
which the decree has been made. We see no reason to ınterfere. The appeal is 
accordingly dismissed with costs. 


S.V.J. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT .—Mr Justice K. VEERASWAMI AND MR Justice T RaMAPRASADA 


Rao. 

Abdul Hameed Sait (died) by L Rs .. Appellants* 
7 

Rajagopala Pandarathar (died) by L Rs and others .. Respondents. 


Madras Estates (Abolition and Conversion into Ryotwari) Act (XXVI of 1948), sections 
41, 42, 54-A and 64-B—Properties, subject-matter of mortgage decree, taken over by 
Government as Estate—Deposit of advance compensatlon— Application, by mortgagee 
decree-holder, for payment out—Order of apportionment of compensation—Appeal against 
that order —Application, by decree-holder, for personal decree within 3 years from the 
date of appellate order—Whether barred—Whether entitled to benefit under section 64-B 


—Limitation. 


Civil Procedure Code (V of 1908), Order 34, rule 6, and Limitation Act (IX of 1908), 
Article 181—Application for personal decree—Limitation 


The proceeding under section 42 came to an end by the order, dated 19th 
November, 1952, but the appeals arising there out were disposed of by this Court 
only on 5th December, 1956. The appellant 1s entitled to the benefit of section 
64-B, for, the appeals arismg out of the apportionment order had been disposed of 
by this Court only on 5th December, 1956, so that the application fcr a personal 
decree filed on 1st August, 1958, was within three years. Further, when the final 
compensation was deposited on 24th June, 1958, which 1s within two years from 
5th December, 1956, the appellant 1s again entitled to the benefit of section 65-B 
(on facts, held, since the proceedings arising out of the application for apportion- 
ment of the final compensation are still pending in the form of appeals in this 
Court, no question of limitation would at all arise in relation to the application 
for passing a personal decree ) 


(On a construction of the memorandum filed by the appellant before the Tribunal> 
it was held that the intention of the plaintiff was not thereby to give up his 
security ) 


Appeal against the Decree of the Court of the Subordinate Judge, Thanjavur, 
in I A. No 596 of 1968 ın Orıgınal Suit No. 39 of 1940, dated 26th February,1960 


A K Sreeraman, for Appellants. 

K S. Desikan and K. Raman, for Respondent No. 1 
P S Sarangapani Iyengar, for Respondent No 2 
The Judgment of the Court was delivered by 


Veeraswami, F —Thıs ıs a plaintiff’s appeal directed against an order of the Subor- 
dinate Judge of Thanjavur dısmıssıng his application for a personal decree against 
the first defendant Pending the appeal, the first defendant died and his legal 
representatives have been brought on record The suit was instituted in 1940 to 
enforce a mortgage that had been executed by the first defendant on three villages 
in Gandarvakottaı Zamındarı On goth August, 1941, a preliminary decree was 
passed for Rs 86,302-6-8 A final decree followed on gth November, 1943 In 
1949 the last execution application was taken out which was disposed of by a final 
order, dated 6th January, 1950 On grd January, 1951, the three villages, which 
formed the security under the mortgage, were notified as an estate and taken over 
with effect from that date under the provisions of the Madras Estates (Abolition and 
Conversion ınto Ryotwarı) Act, 1948. On 27th June, 1951, ‘advance compensation 
in a sum of Rs 6,793 was deposited with the Estates Abolition Tribunal, West 
Thanjavur, under section 54-A of the Act. The plamtiff applied on 7th September, 
1951, under section 42 for payment out of the compensation to him. There were 
rival claims made by the two junior wives of the mortgagor By an order dated 1 gth 
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November, 1952, the Tribunal apportioned the compensation as between the plain- 
tiff on the one hand and the two defendants on the other. But the plaintiff got only 
a sum of Rs. 5,437 Dissatisfied with the apportionment, all the three claimants 
preferred separate appeals to this Court which were all dismissed by a common 
judgment on 5th December, 1956 On 1st August, 1958, the plaintiff applied under 
Order 34, rule 6 of the Code of Civil Procedure, for a personal decree, out of 
which, as we said, the present appeal arises To complete the narration, the final 
compensation payable by the Government was deposited with the Tribunal on 


24th June, 1958 ç 


The Subordinate Judge dismissed the application for a personal decree on the 
view thatıt was out oftıme He thoughtthat, on a construction of a memorandum 
filed by the plaintiff before the Tribunal on 25th August, 1952, he gave up his security 
and was prepared to receive repayment from the compensation deposited on the 
footing that he was an unsecured creditor, and that, therefore, the cause of action 
for applying fer a personal decree arose then. According to the learned Judge, under 
Article 181 of the Limitation Act, the application was barred because the right to 
apply accrued on 25th August, 1952 itself 


Learned Counsel for the appellant argues that the view of the Tribunal is 
erroneous, Hesays (1) that the memorandum referred to by the Subordinate Judge 
does not lend itself to the construction he placed on it, (2) that on a reference to 
relative statutory provisions, the application for personal decree was not out of time, 
and (3) thatin any case, as the plaintiff has not given up his security and as the final 
compensation deposited on 24th June, 1958 still remains to be apportioned, he cannot 
be said to have exhausted the substituted security ın the form of the compensation 
and therefore also the Subordinate Judge was wrong ın his view that the application 
was out of time Before we deal with these contentions seriatim, we will notice the 
provisions of the Madras Estates (Abolition and Conversion into Ryotwar1) Act, 1948. 
Section 2 defines an “estate? as meaning a zamındari, and there ıs no dispute that 
the villages in question constituted such an estate Section 3 provides for notifica- 
tion of an estate and lays down ıts consequences One of the consequences 1s that on 
and from the notified date, the entire estate notified vests in the Government absolu- 
tely and free of all encumbrances A furtherconsequence which follows from the first 
may be mentioned, that allrights and interests created ın or over the estate before the 
notified date by the principal or any other landholder should as against the Govern- 
ment cease and determine There are provisions which regulate computation and 
payment of compensation for the estate notified and taken over. Section 41 provides 
for deposit and apportionment of the compensation On making such deposit, 
the Government shall be deemed to have been completely discharged in respect 
of all clams to, or enforceable against, the compensation. Provision is made by 
section 42 enabling settlement of claims by creditors, both secured and unsecured, 
and others who have a claim against the landholder. Section 44 (1) ın effect deals 
with priority of payment as between secured and unsecured creditors. The tıme 
and manner of depositing advance compensation has been provided by section 54-A. 
Having made these provisions, the Act erects certain bar on proceedings. Section 
59 (1) 1s to the effect that no claim or liability enforceable immediately before the 
notified date zgawmst the principal or any other landholder of an estate, or against 
any other person whose rights stand transferred to the Government in pursuance of 
section 3, clause (6), shall, on or after that date, be enforceable against the interest 
he had in the estate; and all such claims and lıabılıtıes shall after the date on which 
the deposit ın pursuance of section 54-A is made, be enforceable against the interim 
payments or the compensation and against his other property, if any, to the same 
extent to which such claims and liabilities were enforceable against the interim pay- 
ments or compensation or other property. Sub-section (2) says that no Court shall, 
on or after the notified date, order or continue execution in respect of any decree 
or order passed against the principal or any other landholder or any other person 
aforesaid, against the terest he had in the estate ; and execution shall be ordered or 
contyfued in such cases in conformity with the provisions of sub-section (1), only as 
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against the interim payments or against the compensation or other sum or sums paid 
or payable to him as aforesaid or against his other property fany One other pro- 
vision which we have to notice 1s section 64-B which runs. 


“ In computing the period of limitation for any suit or application filed in a civil 
Court by a creditor in respect of any matter which was the subject of a proceeding 
under any of the following sections, namely, 42, 43, 44, 45, 46, 48, 49, 50, 51, 
54-A and 54-B, the period commencıng on the notified date and ending with 
the date on which the deposit ın pursuance of section 54-A 1s made, and the time 
during which such proceedings were pending as well as the time taken for obtain- 
ing certified copies of the order passed ın such proceeding shall be excluded.” 


The contention for the appellant is that he 1s entitled to the benefit of section 
64-B İt seems to us that the contention 1s well-founded. The proceedmg under 
section 42 came to an end by the order, dated rgth November, 1952, but the appeals 
arising there out were disposed of by this Court only on 5th December, 1956. Assum- 
ing that this was the date on which the plaintiff’s cause of action for applying for a 
personal decree arose, his application filed on rst August, 1958 bemg within three 
years, it would be within time But we note that the final compensation having 
been depositedon 24th June, 1958, the plamtıff agam applied for payment and 
the proceedings arising from that are still pending ın this Court in the form of appeals 
Learned Counsel for the appellantalso relied on section 59 (1) and Krishna Prasad v. 
Gourt Kumari Devi! Section 59 (1) raises a bar to any clam or lability agaist the 
landholder being enforced agamst the interest he had ın the estate which by ‘reason 
of the notification has vested ın the State. But the section itself makes ıt clear that 
all the same such claim or lability can be enforced, after the date on which the 
deposit under section 54-A 1s made, agaist term payments or the compensation 
or against the other property of the landholder. So too sub-section (2) of section 
59 only bars an execution against the interest that has vested ın the Government by 
reason of the notification. It, however, allows execution or 1ts contınuance ın con- 
formity with sub-section (1) ofsection 59 ‘That is to say, execution could be levied 
against interim payments or compensation or against the property of the landholder 
other than the interest vested ın the Government as a result of the notification It 
may be seen, therefore, that subsequent to the deposit under section 54-A which was 
on 27th June, 1951, the plamtiff was at liberty to proceed agamst the ınterim pay- 
ment or compensation or against the other properties of the first defendant Section 
4 (d) ofthe Bihar Land Reforms Act, which was the subject-matter of Krishna Prasad v 
Gouri Kumari Devi*, was differently worded. That section provided that no suit 
should he ın any civil Court for recovery of any money due from such proprietor 
or tenure-holder the payment of which was secured by a mortgage of, or was a charge 
on, such estate or tenure and all suits and proceedings for the recovery of any such 
money which might be pending on the date of vesting should be dropped. The 
Supreme Court held on a constru tion of these provisions that the bar extended also 
to execution proceedings ın which the decree-holder sought to recover from pro- 
perties other than those which had vested in the State The other question which 
this case decided turned on the terms of the prelmmary decree which provided that 
if only the decretalamount was not fully satisfied from the mortgaged properties, the 
decree-holder could apply for a personal decree against the judgment-debtor 
In our opinion, therefore, this decision does not assist the appellant so far as the 
statutory provisions in the Madras Act go. As we said, the appellant 1s entitled to 
the benefit of section 64-B, for, the appeals arising out of the apportionment order 
had been disposed of by this Court only on 5th December, 1956, so that the appl- 
cation for a personal decree filed on Ist August, 1958 was within three years 
Further, when the final compensation was deposited on 24th June, 1958, which is 
‘within two years from 5th December, 1956, the appellant 1s again entitled to the 
benefit of section 64-B. Asa matter of fact, since the proceedings arising out of the 
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application for apportionment of the finalcompensatıon are still pending ın the form 
of appeals in this Court, no question of limitation would at all arise in relation to 
the application for passing a personal decree. 


Apart from this aspect, on a construction of the memorandum filed by the appel- 
lant before the Tribunal, we are ofopınıon that the intention of the plaintiff was not 
thereby to give up his security. No doubt a first look at the language employed by 
the memorandum may not give that impression. But when the memorandum is 
looked at ın the background of the relative statutory provisions in the Madras 
Estates (Abolition and Conversion into Ryotwarı) Act, 1948, 1t1s clear to our minds 
that what the plaintiff meant by the memorandum was that in view of the statutory 
effect, he would claim to be paid out of the compensation and not from the hypotheca 
which had been notified and as a result had vested absolutely in the Government 
free of all encumbrances. The memorandum no doubt has not been happily 
phrased But we are of the view that the intention of the plaıntıff ıs unmistakable. 
‘There was absolutely no reason why, if the security was available to him, he should 
give it up. He mentioned in the memorandum that the would pass off as an un- 
secured creditor because the security was no longer available in 1ts origina) form, 
On that construction, the plaintiff could apply for a personal decree only after 
exhausting his claim against the compensation deposited with the Tribunal. That 
ıs the effect of Order 34, rule 6 of the Code of Cıvıl Procedure. That covers 
all the three points raised on behalf of the appellant which we accept as well-founded, 


We may add that one of the claımants contended that the application for passing 
a personal decree ıs premature. Butıtısnoton this ground the learned Subordinate 
Judge dismissed the plaintiff’s application As a matter of fact, the final compensa- 
tion has also been apportioned and from the relative order, the aggrieved parties 
ıncludıng the plamtiff have preferred appeals which are pending here. We are, 
therefore, not disposed to think that the plamtiff’s application 1s premature. 


The appeal is allowed with costs, one set. 
S.V.J. — — Appeal allowed 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR Justice N. KRISHNASWAMI REDDY. 


Sheik Abubaker and another . Petitioners.” 


Madras City Police Act (IH of 1888), section 65—Person found to be in possession of huge 
amouni— No reason to believe that property in possession is stolen property or property 
fraudulently obtained—Inability to account for such possession—Whether amounts liable to 
be convicted under section 65. 


The prosecution, to sustain the conviction under section 65, must first prove that 
there 1s reason to believe, property in possession ofa person to bestolen property 
or property fraudulently obtained, before such a personiscalled upon to account 
for such possession. Ifa personis unable to account for the possession of the pro- 
perty that circumstance alone cannot be taken for believing that ıt 1s stolen pro- 
perty or property obtained by fraudulent means Section 65 makes it clear tbat 
there must be reaso 1 to believe that the property ın possession of a person 1s stolen 
property or property fraudulently obtamed and that the person in possession of 
such property fails to account for such possession satisfactorily. This section will 
not cover a case where there 1s no reason to believe that the property 1s either stolen 
property or property fraudulently obtained Even if there 1s reason to believe that 
the property might have been obtamed by illegal or unlawful means, unless it 1s 
shown that there 1s rgason to believe that either it 1s stolen or fraudulently obtained, 
the conviction under section 65 of the Act cannot be sustained. Mere possession 
of property, for which a person 1s unable to account for, will not be sufficient to 
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sustain a conviction under section 65 of the Act unless it is also established that 
there is reasor to believe that such property was stolen property or property 
obtamed by fraudulent means. 


Petition under sections 435 and 439 0f the Code of Criminal Procedure, 1898, 
praying the High Court to revise the judgment of the Court of the District Magistrate 
J ), Tiruchirapalli, dated 8th February, 19681n GA. No 10 of 1968 (C C No. 3125, 
of 1967, Sub-Magistrate No 1 (J), Tiruchirapalli). 


G. Gopalaswami, for Petitioners. 
Calvin Facob, for the Public Prosecutor, for State 
The Court made the following 


OÖRDER.—İhe petitioners are accused 1 and 2 m GC. No 3125 of 1967 on the 
file of Sub-Magistrate No 1, Tiruchirapalli They wer2 convicted under section 65 
of the Madras City Police Act and each of them wassentenced to paya fine of Rs 50: 
and further, a sum of Rs 49,750 alleged to have been seized from them was confis- 
cated On appeal, the learned District Magistrate, Tiruchirapalli, confirmed the 
conviction and sentence. 


The short point that arises in this revision petition is whether the conviction 
under section 65 of the Madras City Police Act, could be sustained on the facts of this 
case It ıs, therefore, necessary to briefly note the facts of the prosecution case: 
F.W 3, the Inspector of Police, Tiruchirapalli Town, on information, raided the 
house bearing door No. 24, Bharathi Street, in East Bouleward Road, Tiruchirapalli, 
at about 4-30 P m ın the presence of P.W. 2 Narayanan and another. PW 3 found 
the petitioners ın possession of a trunk pox (M O. 2) contaınıng cash of Rs. 27,000 
in currency (M O. 4) and another plastic bag (M O 1) containing cash of Rs 22,750. 
in currency (M O. 3) and some clothes (M Os 5 series). The petitioners produced. 
their account books (M O 6series) As the petitioners did not account for the posses- 
sion of such a huge amount and as the account books also did not show as to how they 
happened to have such large amounts with them, P W. 3 arrested the petitioners and 
seized the cask under a house search list F.W 3 filed a charge-sheet agamst the 

` petitioners under section 65 of the Madras City Police Act PW. 1, the karnam 
of Keelakara: stated that the petitioners did not possess any property m Keelakaraı 
and that the second petitioner was ın arrears of income-tax to the tune of Rs. 40,000: 
or Rs. 50,000 The first petitioner (accused-1) clarmed the entire money seized by 
P.W 3ashis.. The second petitioner (accused-2) contended that the case was foisted 
on him. The petitioners exammed one defence witness D W. 1 Mannathambi, a 
partner of the LK S Jewellery, who stated that he advanced a loan of Rs. 50,000 
to the first petitioner under a promissory note o inst July, 1967. 


The lower Courts rejected the evidence of D W. 1 and found the petitioners 
guilty under section 65 of the Madras City Police Act There are absolutely no 
materials in this case to show that there 1s reason to believe that the cash ın possession 
of the petitioners was stolen property or property fraudulently obtained It 1s no 
doubt true that the petitioners were in possession of a huge amount. That circum- 
stance alone will not be enough to beleve that it 1s stolen property or property 
obtained by fraudulent means The prosecution, to sustain the conviction under 
section 65, must first prove that theres reason to believe, property in possession of a 
person to be stolen property or property fraudulently obtained, before such a person 
ıs called upon to account for such possession Ifa person 1s unable to account for the 
possession of the property, that circumstance alone cannot be taken for beleving 
that ıt 1s stolen property or property obtained by fraudulent means Section 65 of 
the Madras City Police Act reads thus: 


e 
“ Whoever 1s found ın possession or ıs proved to have been ın possession of 
anything which there 1s reason to believe to bestolen property or property fraudu- 
lently obtained and for the possession of which he failssatisfactorily to account, 
shall be liable on conviction to fine not cxceedimg one hundred rupees Çr to 
imprisonment not exceeding three months”. \ 
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This section makes it clear that there must be reason to believe that the property in 
possession of a person 1s stolen property or property fraudulently obtamed and that 
the person in possess10 of such property fails to a~count for such possession satisfa- 
ctorily This section will not cover a case where there1s no reason to believe that the 
property 1s either stolen property or property fraudulently oktamed. Even if there 
is reason to believe that the property night have been obtained by illegal or unlawful 
means, unless ıt 1s shown that there 1s reason to believe that either it is stolen or 
fraudulently obtaıned, the conviction under section 65 of the City Police Act cannot 
be sustained For instance, if a prostitute 1s is possessio 1 of large sums of money 
and she 1s not able to account for such possession for some reason or other, 1t cannot 
be said that that amount can be believed to be either stolen property or property 
obtaıned by fraudulent means It ıs possible that she should have obtained the 
money by illegal means, namely, by offering her body for hire. In such a Case, 
inability to account for the possession of the property satisfactorily, cannot lead to 
an inference for the belief that the property 1s cıther stolen or obtained fraudulently. 
It 1s, therefore, possible even ın this case, that the petitioners would have obtained 
the money by some improper dealings and that they have not accounted for it, with 
a view to avoid payment of tax Mere possession of property, for which a person 
is unable to account for, will not be sufficient to sustain a conviction under section 65 
of the Madras City Police Act unless ıt 1s also established that there is reason to believe 
that such property was stolen property or property obtamed by fraudulent means. 


In Vanchalinga Devan, In re1, Srinivasan, J , held that section 65 of the Madras 
City Police Act requires clearly that there should be reason to believe the property 
to be either stolen or to have been fraudulently obtained, before the person ın posses- 
sion can be called upon to account for his possession. 


In Public Prosecutor v Subramanlam?, Ramakrishnan, J , held that before a person 
can be convicted unde: section 65 of the City Police Act, the prosecution must 
adduce, besides the evidence about possession, evidence from which one can reason- 
ably believe the property to be stolen or property to be fraudulently obtained, and 
thereafter the Court can be required to take into consideration the omission or failure 
of the accused to account satisfactorily for his possession of the property 


Again, bam re , ın Ayyavoo Chetty, In re,* following his earlier decision 
held that section 65 of the City Police Act 1s not intended to deal with offences of 
hoarding and profiteering ın essential commodities and that ıt only deals with the 
offence of possessing stolen property or property fraudulently obtained 


With respect, I agree with the principle laid down ın the above decisions. As 
I have already found, there are no materials to hold that the currency notes in the 
possession of the petitioners could be believed to be stolen property or property 
obtained by fraudulent means. 


The conviction and sentence are set aside and the petitioners aie acquitted. 
The revision case 1s allowed The fme amounts, if paid, will be refunded to them. 
The sum of Rs. 49,750 confiscated by the Magistrate ıs directed to be returned forth- 
with to the first petitioner (accused 1) since the second petitioner (accused 2) has 
admitted that the amount belonged to the first petitioner (accused 1). 








8.V.J. Revision allowed; 
° Conviction and sentence set aside. 
1 (1962) M.L J (Gri) 501 3 (1965)2MLJ.181 (1965) M.L.J (Gri) 


2. (1964) MLJ (Gri ) 639 .(1964)2MLJ 619. 
470 . Yy R (1964) 2 Mad. 981. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present —MR. Justice K S. VENKATARAMAN. 


Rangaswamı Naicker .. Appellant * 
v 


Rangammal (died by proposed L R. and another) .. Respondents. 


‘Civil Procedure Code (V of 1908), section 47, and 146 and Order 21, rule 16—Appli- 
cability of — Properties, subject-matter of suit, bequeathed under a will, by decree-holder 
—No reference to the suit—Execution petition by legate— Maintainabiliiy of—Appli- 


cability of exact provision —Jurisdiction of executing Gourt to determine genuineness of 
will. 


When the Applıcant claims to be the legal representative of the decree holder 
and further claims to be entitled to execute the decree ın that capacity, the question 
has necessarily to be tried under section 47 by the executing Court Section 47 
(2), no doubt, says that the executing Court may treat a proceeding under that 
section as a suit, but where the question 1s one primarily relating to execution, 
there ıs no need to convert it into a suit, Apart from this there is no provision of 
law which ousts the jurisdiction of the executing Court under section 47, Crvil 
Procedure Code (on facts held, section 213 of the Indian Succession Actis inappli- 
cable, because, the will was executed outside the City of Madras and the properties 
also are situated outside the City). 


N: 

Regarding tae applicability of tne exact provision, on facts, ıt was neld, Order 21, 
rule 16, Cıvıl Procedure Code, will not apply because the will dces not 
assign the decree, in fact, ıt does not refer to the suit at all. Hence there has 
not been any assignment ın writing or by operation of law under Order 21, rule 16 
But, the applicant can maintain the petition under section 146, Crvil Procedure 
‘Code, as a person claiming under the decree-holder 


Section 146, Civil Procedure Code, 1s very wide in 1ts terms and would permit a 
transferee lıke the applicant (respondent ın the C M S A.) to maintain an execu- 
tion petition, even though the decree as such has not been transferred to him under 
Order 21, rule 16, Civil Procedure Code. 


The executing Court ıs the proper Court to determine thé question whether 
the willis genuine and the property ın question was bequeathed to the claimant 


Appeal against the Appellate Order of the Court of the (Additional) District. 
Judge of Coimbatore, dated 16th August, 1965 and made in CMA No. 105 of 
1964 (E.P. No 860 of 1963 ın OS. 431 of 1962 (Prl ), D MC, Coimbatore. 


P. Venkataraman for G Ramanyam and 7. Kanakara), for Appellant. 
T. R Ramachandran, for Respondent. 
The Court made the followıng 


OrDER.—TFhıs appeal arises out of proceedings ın the execution of the decree ın 
“O.S. No 431 of 1962 on the file of the District Munsıf, Commbatore. The suit was 
instituted by one Rangammal, A Hindu widow, against her husband’s brother’s 
son, Ramaswamı Naicker, the appellant herein, to recover possession of 3 36 acres 
of land in a village ın Combatore The suit was compromised on 28th June, 1963, 
according to which the plaintiff was entitled to a specified extent of 1 acre 12 cents 
and the defendant to the remainder Rangammal, however died the very next day 
after the decree Earlier, on 17th October, 1962, she had executed a registered will 
an favour of her brother, Venkataswam Naidu, bequeathing the subject-matter of 
the suit, namely 3 36 acres, and another house, not concerngd ın tne suit. The will, 
of course, would take effect only on her death. Founding on the will, the legatee 
Venkataswami Naidu, filed E.P. No 860 of 1963 out of which this appeal arises, to 
execute the decree. In column 1, he described himself as legal representative of the 
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deceased Rangammal, the decree-holder In column 11, he prayed that he might 
be recognised as the heir (legal representative) of the decree holder Rangammal, and 
‘possession might be delivered to him under Order 21, rule 35, Cıvıl Procedure 
Code. 

The judgment debtor, Rangaswami Naıcker, resisted the petition, on the 
grounds (1) that the will was not genuine, (2) that its genuineness had to be esta- 
blıshed ın proceedings other than ın execution of O S No. 431 of 1962 and (3) that 
but for the will he would be the heir-at-law of Rangammal under the Hindu Law. 


The question whether the genuineness of the will could be gone into in the 
execution proceedings was tried as a prelımınary point. The learned District 
Munsıf held that it could be gone into ın the execution proceeding itself ın view of 
sections 47 and 146, Civil Proceduie Code The view was upheld on appeal by the 
learned District Judge, hence this further appeal by Rangaswami Naicker. The 
contention of his learned Counsel ıs that Venkataswamı Naidu should be referred 
to a separate suit to establish the will and only thereafter he could be allowed to 
execute the decree. No authority however 1s cited for this proposition and this 
proposition is opposed to the statutory provisions like sections 47 and 146, Civil 
Procedure Code. When Venkataswami Naidu claims to be the legal representative 
of the decree holder Rangammal and further claims to be entitled to execute the 
decree in that capacity, the question has necessarily to be tried undeı section 47 by 
by executing Court. Section 47 (2), no doubt, says that the executmg Court may 
treat a proceeding under that section asa suit, but where the question is one primarily 
relating to execution, there ıs no reed to convert ıt into a suit. Apart from this - 
there is no provision of law which ousts the jurisdiction of the executing Court under 
section 47, Civil Procedure Code Thus section 213 of the Indian Succession Act 
will not apply so as to oust the jurisdiction of the executing Court, because it clearly 
enacts that so far as a will made by a Hindu ıs concerned, it willonly apply where 
the will ıs of the classes specified in clauses (a) and (b) of section 57, and if we turn 
to clauses (a) and (b) of section 57, they refer to a will executed within the City of 
Madras or relating to property situated m Madras City But here, the will was 
executed outside the City of Madras and the properties also are situated in 
Coimbatore District Hence section 213 will not apply. See also the decision in 
Behari Lal v. Karam Chand}. 


„It ıs thus clear that ıt ıs the executing Court which has to determine whether 
Venkataswamı Naidu ıs the legal representative under section 47. A question 
may arise about the exact provision under which the Court may proceed. The 
possible provisions are Order 21, rule 16 and section 146, Civil Procedure Code, 
Order 21, rule 16, Cıvıl Procedure Code will not apply because the will does not 
assign the decree; in fact, 1t does not refer to the suit at all. Hence there has not 
been any assignment in writing or by operation of law under Order 21, rule 16, 
Civil Procedure Code, according to the criterion laid down by their Lordships of the 
Supreme Court in Jugal Kishore Saraf v. Raw Cotton Lid.?, But, Venkataswami 
Naidu can maintain the petition under section 146, Cıvıl Procedure Code, as a person 
claiming under Rangammal. This ıs clear from the above decision itself and also 
the decision in The Andhra Bank Ltd. v. R. Srinivasan*, where their Lordships held that 
even a partial legatee under a will can be legal represeatative under section 2 (11), 
Civil Procedure Code. It has been held ın a number of cases following Jugal 
Kishore Saraf v. Raw Cotton Lid.?, that where a transferee of the subject-matter of the 
suit 1s not a transferee of the decree and therefore cannot apply under Order 21, 
rule 16, Civil Procedure Code, he can nevertheless apply under section 146, Civil 
Procedure Code, to execute the decree, See Saila Bala Dassi v. Nirmala Sundari Dassi*, 
Chinnan Kesavanv Gouri Amma, Mani Davasia v. Varkey Scaria®,Ramnath v. Anardei Devi" 


1. AIR. 1968 Puny 108 ° 4 (1958) SCJ. 743. (1958) 2 An.W.R. 
2. (1955) $ GJ. 371 . (1955) i MLJ. (SC). (SG) 99 (1958) 2 ML}. (SC) 99 + (1958) 
220 . (1955) An W.R. (S C.) 220’. (1955)1SCR SCR 1287. 
1369. 5 ILR (1958) Ker. 1159: A.LR. 1959 
3 _ (1962) 2S GJ. 676 : (1963) 1MLJ.(SG. Ker 180 


G 
14°; (1963Y! An W R. (S.G } 14 .(1962)38.G.R. 6. (1960) Ker.L T. 1077. 
391 atppf 410, 413. 7- AIR 1964 Pat 311. 
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Satyanarayana v Arun Malk+, and Ponniah Pillai v T. Natarajan?, There 1s only one 
decision ın which a dissenting note has been struck and that ıs by Jagdisan, J., 
Sampath Mudaliar v. Sakunthala Ammal®, where the learned Judge held that once a 
decree is passed, unless there 1s an assignment m writing of the decree to satisfy 
Order 21, rule 16, Civil Procedure Code, . Section 146 cannot be invoked and that 
section 146 would be controlled by Order 21, rule 16 Civil Procedure Code. For 
the reasons discussed in the decisions cited above, I respectfully dissent from the view 
taken by Jagadısan, J., and agree with the view of Kaılasam, J., ın Ponniah Pillai v. 
Natarajan, that as pointed out by their Lordships of the Supreme Court, section 146 
is very wide in ıts terms and would permit a transferee like the respondeat herein. 
to maintain an execution petition, even though the decree as such has not been 
transferred to him under Order 21, rule 16, Cıvıl Procedure Code. Their Lord- 
ships have emphasised that section 146, Civil Procedure Code, will apply so long 
as there is no prohibition to the contrary There is no such prohibition here It 
may also be pointed out that Das, J, points out at pages 1405 and 1406 in Jagul 
Kishore Saraf v. Raw Cotton Lid.*, that ın such a case, ıt 1s the duty of the executing 
Court alone under section 47 to determine the question whether the transferee 
person seeking to execute the decree could be said to claim under the decree holder 
under section 146. 


It ıs quite clear therefore that the executing Court ıs the proper Court to deter- 
mune the question whether the willis genuine and the property ın question was 
bequeathed to the claimant Venkataswamı Naidu thereunder The appeal ıs 
therefore dismissed, but without costs No leave 
S V.J Appeal dismissed; 
No leave. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —MR Justice N. KRISHNASWAMY REDDY. 


The Rt. Rev. George Devadoss and another . Petitloners* 
v. , 
Luke D. Asirvatham .. Respondent. 


Penal Code (XLV of 1860), sections 406 and 477-A—Offences under—Money collected fos 
specific purpose—Persons freely donating money without any condition as to how it should 
be used—Whether amounts to entrustment—Non-utilisction of such money for the purpose 
Sor which it was collected—Whether person in receipt of such money commits offence under 
section 406 or 477-A 
In a case of entrustment, the ownership of the property is retained by the person 

who entrusts the same Before there can be any entrustment, there must be an 
obligation annexed to the ownership of the property and a confidence reposed in 
and accepted by the owner or declared and accepted by him for the benefit of 
another or of another and the owner. 


Held, on facts, that the heads of institutions and persons belonging to Christian 
community freely donated money without any condition as to how the oney should 
be used. Once the money came ito the hands of the Bishop, ıt undoubtedly 
became the property of the Bishop. It cannot be said that the moneys were 
entrusted to the Bishop by the people who donated ıt. Even on facts, the evidence 
appears to be that the money was utilised for the Cyclone Relief Fund 


Petition praying that in the circumstances stated therein and ın the affidavit 
filed therewith the High Court will be pleased to quash the proceedings in G.G. 


'ı. (1964) 2 AnWR. 81: AIR. 1965 Mad 363. 
Audh Pra 8r 4 (1955) SCJ 371: (1955) 1 MLJ- 
2 (1967) 2 MLJ 281 AIR 1968 (SG) 220 (1955)1 ANWR (SG)220: 
Mad. 190. 1955, 1 SGR. 1369 
3. (1964)2 MLJ 563:ILR (1964 2 
*CGrlMP No 470 of 1968. 19th ga 1968. 
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No. 36 of 1966 on the file of the Court of the Additional First Class Magistrate 
No, 1 Madurai. ` 


S. Mohankumaramangalam for N. T Vanamamalai and V Gopinath, for Petitioner 
The Advocate-General for K R Natarajan, for Respondent 
The Court made the following 


ORDER —Thıs petition has been filed to quash the charge and the proceedings 
in CG No 36 of 1966 against the petitioners on the file of the Court of the Additional 
First Class Magistrate No. 1, Madurai, on the grounds that no offence has been made 
out on the evidence placed before the Court and that the process of law has been 
abused by the complamant. 


The relevant facts for the appreciation of the contentions raised by the learned 
Counsel for the petitioners disclosed ın the affidavit filed by the petitioners are briefly 
these: The first petitioner, Rt. Rev. George Devadoss is the Bishop of Madurai- 
Ramnad Diocese The second petitioner, G G Joshua was Treasurer, Cyclone 
Relief Committee of the Madurai-Ramnad Diocese The Diocese is managed by the 
Executive Committee which administers all the funds of the Diocese and P.W. 5 
Devaprakasam, during the relevant period, was the Secretary. Different standing 
commuttees are constituted, of which one 1s the Emergency Relief Committee 
which supervises distribution of relef Of this Committee, P.W 4B.A Daniels 
the convener. PW 3 Navarathnam is a member and the first petitioner (the 
Bishop) 1s the Chairman There was a cyclone in December, 1964 in Ramnad 
District mainly ın Dhanushkodı, Pamban and other places which cansed great havoc 
to lives and property. Thereupon, the first petitioner issued an appeal to the 

Christian institutions and heads of institutions for funds. In response to the appeal 
asumofRs 34,615-67P was received by the first petitioner and sent to the Diocesan 
Treasury for affording relief to the institutions, churches, schools and individuals. 
A sub-commıttee called the Cyclone Relief Gommittee under the Emergency Relief 
Committee was formed PWs 3 and 4 were the members of the Sub-Committee 
and the 1st petitioner was its Chairman. The Cyclone Relief Committee after 1ts 
formation considered the appeals received for relief and sanctioned amounts to be 
paid to various institutions, schools, churches and also private individuals who were 
affected by the said cyclone. The last meeting of the sub-committee was on goth 
August, 1965 The proceedings of this Committee sanctionmg payments were 
communicated by P W 4 to the various local pastors withm the Diocese, heads of 
institutions and also Chairman of the local Councils P W. 4 as convener of the 
Sub-Committee had also issued directions to the Treasurer (the second petitioner 
herem) to issue cheques and payments on various occasions to the tune of several 
thousands enabling the Pastors and the Chairman of the local councils to make 
the payments to the individuals and institutions, on the spot and payments were 
made by the second petitioner on proper vouchers Finally, in October, 1964, the 
Executive Committee of the Diocese which 1s the principal committee ın charge of 
the admınıstratıon of the funds of the Diocese had approved the statements of collec- 
tıons and expenditure and accepted the same as correctly made by the Committee 


Mr Luke D. Asirvatham, one of the Secretaries, of the Association called the 
Diocesan Welfare Association at Madurai, filed a private complaint against the peti- 
tioners in January, 1966 statmg that they had committed criminal breach of trust in 
respect of the entire amount collected towards the Cyclone Relief Committee fund 
excepting Rs 1,000 which was handed over to the Collector of Ramnad. The said 
complaint was taken on file on 17th January, 1966 by the District Magistrate, 
Madurai and transferred to the Court of the Additional First Class Magistrate, 
Madurai The Additional First Class, Magistrate, Madurai had framed charges 
against the petitioners under sections 406 and 477-A, Indian Penal Code As this 
was a warrant case, witnesses were examıned before the charges were framed. 


yk case as disclosed by the evidence let ın by the prosecution 1s that the peti- 
tıone have not used the amounts collected for the purpose for which they were 


s 
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received, namely, to help people affected by the cyclone and that the moneys were 
distributed to the favourites of the first petitioner. So far as the receipts are con- 
cerned, there ıs no dispute that the amount collected towards the Cyclone Relef 
Fund ıs Rs 34,615-67P. of which a sum of Rs 1,000 was given to the District Collector, 
Ramnad, for using the same for relief of the people affected by the cyclone P W. 4, 
one of the members of the Cyclone Relief Committee giving evidence on the side 
of the prosecution stated as follows, (which would be relevant for the purpose of con- 
sidering whether any offence under section 406, Indian Penal Code or 477, Indian 
Penal Code, 1s made out against the petitioners ;) 


“ Most of the places mentioned in Exhibits P-1 and P-g which were affected by 
cyclone had been granted relief A-1 placed the relief items before committee 
and obtamed sanction. . ......... At the recommendation of A-2 payments 
were made through pastors and NCC Chairman. I have communicated to 
pastorsand N.C C Chairman None ofthem have stated they have not received. 
the payment. ... . . All of us have acted ın good faith and in best of my 
knowledge and ability I have helped the victims The appeal of A-1 has been 
addressed to presbyters and heads of institutions and not to individuals. I 
strongly felt that A-1 and myself and others helped people as we desired ” 


PW. 5, a retired pastor in the Church of South India as witness for prosecution 
stated as follows — 


“ A-1 received gift of wheat, blankets and clothing and not I. I do not know 
as to how they are to be distributed except to the actual victims of the cyclone 
throughout the district I do not know the places they were dıstrıbuted......E 
have nothing to do with the disbursement of the funds ... . . A-ı issued. 
appeals etc, ın the capacity of Bishop.” 


It is not the case of the prosecution that the money collected towards the Cyclone 
Relief Fund was not distributed According to the prosecution, the money was 
not distributed to the genuine persons affected by the cyclone, but ıt was distribu- 
ted to the favourites of accused-1. The statements of P Ws 4 and 5 would disclose 
that accused-1 appealed to the Christian Community and the Heads of Institutions 
to send their contributions for the Cyclone Relief Fund ın his capacity as Bishop. 
The evidence of P W. 4 1s clear, as seen above, that disbursements were made in 
places affected by cyclone and that sanction was obtained for the said dısburse- 
ments, It was also stated by PW. 4 that all of them acted in good faith in 
making disbursements. Even on facts, the evidence appears to be that the money 
was utilised for the Cyclone Relief Fund 


The main question raised by the learned Counsel was that even assuming the- 
facts to be true tnat the money was not utilised for the purpose for which it was collect-- 
ed and that accused-1, the first petitioner paid them to his favourites, ıt could not 
be said that an offence under section 406, Indian Penal Code, namely, criminal 
breach of trust or under section 477-A, Indian Penal Code, ıs made out He con- 
tends that once the parties had parted with their money ın pursuance of the appeal. 
made by the Bishop, that money became the property of the Bishop and the person 
who gave the money, does not retain any interest in that money and that, therefore, 
the question of entrustment, ın those circumstances, will not arise. There seems to 
be force ın this argument It transpires from the facts of this case, that the Heads of 
Institutions and persons belonging to Christian community freely donated money 
without any condition as to how the money should be used Once the money came 
into the hands of the Bishop, it undoubtedly became the property of the Bishop. It 
cannot be said that the moneys were entrusted to the Bishop by the people who 
donated ıt. . 


Once the money became the property of the Bishop which ultimately goes to the- 
Diocese, the Executive Gommittee would administer the funds of the Diocese. 
It may be that ıf moneys collected for a specific purpose namely in this case, to be 
used for the benefit of the persons affected by the cyclone, were not peal that 


purpose, the Bishop of the Diocese would be subjected to criticism or condenNation. 
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by the donors, That 1s altogether a different matter. The Supreme Court in 
State of Gujarat v. Jaswanilali, had observed that the expression ““entrustment ” 
carries with ıt the ımplıcation that the person handing ove: any property or on 
whose behalf that property ıs handed over to another, continues to beitsowner and 
that the person handing over the property must have confidence in the person taking 
the property so as to create a fiduciary relationship between them This makes it 
clear that in a case of entrustment, the ownership of the property is retained by the 
person who entrusts the same As already noted, the donors have parted with their 
money without any obligation or condition annexed to ıt Before there can be any . 
entrustment, there must be an obligation annexed to the ownership of the property 
and a confidence resposed ın and accepted by the owner or declared and accepted by 
him for the benefit of another or of another and the owner. 


In the result, the proceedings in C C.No 36 of 1966 pending before the Additional 
First Class Magistrate No 1, Madurai, have to be quashed on the ground that the 
facts in this case do not constitute any offence Accordingly, the proceedings are 
quashed and the petition 1s allowed 


S.V.J. — — Petition allowed;. 
Proceedings quashed. 


> IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT .—Mr Justice P. S KalLasaM 
E.R. Sitarama Reddiar Petitioner’ 


v. 
The Revenue Divisional Officer, Vridhachalam and others .. Respondents 


Madras Panchayats Act (XXXV of 1958), sections 2 (17), 153—Panchayat Union Council— 
Chairman—Motion of no-confidence—Voting by co-opted members—Valid—Voting by a 
President of a panchayat, whose election set aside by Election Commissioner, but order stayed’ 
by High Court in writ petition—Co-opting of women and scheduled caste or tribe mem- 
bers—Empowered by the proviso to section 12— Validity —Statute—Interpretation— 
Proviso to a section—Excepting or qualifying proviso or a fresh enactment 


In a petition filed by the Chanman of a Panchayat Union Council, against 
whom a motion of no-confidence had been passed, for the issue of a writ of certio- 
rarı, ıt was contended, that the co-opted members should not have been allowed 
to vote, that a President of a Panchayat whose election has been declared void by 
the Election Commissioner should not have voted, and that the co-option of 
women and schedule caste members under the proviso to section 12 of the Act 
was invahd 


Held, the word member 1s defined ın section 2 (17) of the Act as meaning a 
member of a panchayator of a Panchayat Union Council as the case may be, and 
includes a co-opted member ‘There 1s nothing ın section 153 of the Act (making 
provision for passmg no confidence motion against the Chairman and Vice- 
Chairman) which restricts the meaning of the word member only to elected 
members 


An interim stay of the operation of the order of the Election Commussioner 
obtained in a writ petition filed by a President of a Panchayat for quashing the 
order of the Election Commissioner setting aside his electicn as member, would 
imply that the member could function as if the Election Commissioner had not 
passed any order The effect of the interim order would not mean only restora- 
tion of the membership and not of the Presidentship Such member as President 
would be entitled to vote ın the motion of no-confidence 


1 (1968) MLJ (Gri) 525:(1968) 2 SCJ. 334 : ALR 1963 SC 700. 
WP."No 1462 of 1966. Ist December, 1966. 
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Reading section 12 of the Act and the proviso thereof together the intention of 
the Legislature 1s clear in that, 1f among the members of the Panchayat Union 
Council, there ıs no proper representation for women or members of the scheduled 
castes or scheduled tribes, they could be co-opted so that there are three women 
and three members of the scheduled castes and scheduled tribes ın the council 


If the proviso were to be construed as restricting or gualıfyıng the main enact- 
ment, the strength of the Council cannot be enlarged than that which 1s given ın 
the main section that is the Presidents of all Panchayats in the Panchayat Union as 
provided in section 12 sub-sections (1) (i) and (1) (i). This construction 
would be opposed to the meaning which 1s clear when the section and the Proviso 
are read together. Such a construction would clearly render the proviso nugatory, 


A proviso can either be a restricting or qualifying proviso or ıt may be á fresh 
enactment adding to and not merely qualifying what goes beforeıt In construing 
a section the entire section including the proviso should be read. as a whole 


Petition under Article 226 of the Constitution of India, praying that ın the cır- 
-cumstancs stated therein, and in the affidavit filed therewith the High Court will 
be pleased to issue a writ of certiorari calling for the records of the Rishivandyam 
Panchayat Union Council relating to the proceedings of the Council at the meeting 
convened by the first respondent on 5th May, 1966 and quash the same. 


V. V. Raghavan, for Petitioner. 


T Selvaraj, for Government Pleader (G. Ramanyamand P R Gokulakrishnan), 
for Respondents. 


The Court made the following 


ORDER —This petition 1s filed by the Chairman of the Panchayat Umon Coun- 
cul, Rishivandyam, against whom a motion of no-confidence had been passed for the 
issue of a writ of certiorari calling for the records of the Rıshıvandyam Panchayat 
Union Council relating to the proceedings ot the Council at the meeting convened 
by the Revenue Divisional Officer, Vridhachalam, on 5th May, 1966, and for quashing 
the same as illegal 


The petitioner was elected as the Chairman of the Rishivandyam Panchayat 
Union Council in 1961 On goth April, 1965, he was re-elected as Chairman On 
24th March, 1966, 29 members of the Rishivandyam Panchayat Union Council 
gave notice to the first respondent, the Revenue Divisional Officer, Vrıdhachalam, 
expressing their intention to make a motion of no-confidencein the Chairman of the 
‘Council, the present petitioner. A copy of the statement of charges along with the 
motion was sent to the Chairman by the Revenue Divisional Officer, Vridhachalam, 
on 31st March, 1966, and the petitioner was required to give a satatement in reply 
The petitioner furnished the statement on 11th April, 1966 Notices for convening 
a special meeting on 5th May, 1966, atıra M at the Panchayat Union Office for the 
consideration of the motion against the Chairman, the petitioner, were served on 5I 
members On 5th May, 1966 at 11 am the meeting was held The no-confi-, 
dence motion was put to vote and out of the 39 members present 35 members voted 
infavour of the motion and two members voted against the motion and one member 
remaied neutral. , 


/ 

The proceedings of the meeting, which passed the motion of no-confidence, 
are attacked as illegalandvoid In thispetition Mr. V V Raghavan, the learned 
‘Counsel for the petitioner, submitted that of the 35 members, who voted ın favour of 
the motion 4 persons were co-opted members and as such they should not have been 
allowed to vote If then votes had been excluded, ıt 1s submitted that there were 
only 31 votes,which was less than two-thirds of thestrength of the Panchayat Council, 
which is 48. İt 1s alleged that the President of Mandakapadi Panchayat illegally 

participated ın the election, as his election as member of the Mandakapadi Panchay at 
was declared void by the Election Commissioner The fact that he had filed & wnt 
petition and obtamed stay of the order of the Election Commissioner would not 


` 
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enable hım to vote in favour of the resolution of no-confidence Thirdly, ıt was 
‘contended that the proviso to section 12 of the Panchayats Act (XXXV of 1958) 
should be construed as only qualifying or restricting the main section and, therefore, 
could not have the effect of enlarging the scope of the main section and when so 
construed the proviso, which enables the co-option of women and scheduled caste 
members, would be invalid 


The submission that a co-opted member is not entitled to vote 1s without sub- 
stance, as the word member ıs defined ın section 2 (17) of the Act as meaning a mem- 
ber of a panchayat or ofa panchayat union council as the case may be, and includes 
a co-opted member Section 153 provides that 4 motion expressing want of confi- 
‘dence in the chairman or vice-chairman of a panchayat unon council may be made 
by giving written notice of intention to make the motion signed by members of the 
panchayat union council. Apart from the definition which clearly includes 
co-opted members, there1s nothing in section 153 which restricts the meaning of the 
‘word member only to elected members | This contention will have to be rejected 


Equally untenable is the contention that the president of the Mandakapadı 
Panchayat should not have been allowed to vote. Though his election as member 
‘was set aside, he filed writ petition to this Court, which gave interim stay of the 
operation of the order of the Election Commissioner, which would imply that the 
member could function as if the Election Commissioner had not passed any order 
It was contended that the effect of the interim order was only to restore the member- 
ship of the panchayat and this could not restore his presidentship, which would 
entitle him to vote in the motion of no-confidence In support of this contention 
learned Counsel for the petitioner relied on a decision of this Court in Devasigamony v. 
Sethuratna Iyert, where ıt was held that the effect of restoration under section 56 (4) 
of the Madras Local Boards Act, 1920 was not as 1f the member never lost his office 
and that hence, where a member of a taluk board, who was also the president of the 
board lost his membership and consequently his presıdentshıp and was restored to 
the membershıp, the restoration did not confer the presidentship also on him 
‘This decision will not have any application, as the president of Mandakapadı Pan- 
chayat did not lose his presidentshrp by virtue of the order of the Election Commıs- 
sioner The effect of the stay order of the High Court was that the member would 
be ın the same position ın which he would have been but for the order of the Election 
Gommussioner o It 1s not the case of the petitioner that after the order of the Election 
‘Gommissioner the president of Mandakapadı Panchayat was removed from office 


The next contention of the learned Counsel for the petitioner 1s more important 
and involves the construction of section 12 of the Madras Panchayats Act 
Sub-section (1) and proviso to section 12 as amended by Act XVIII of 1964, with 
which we are concerned, may be extracted . 


“ (1) A panchayat union council constituted for any panchayat union shall 
consist of— 


(i) the ‘presidents of all panchayats ın the panchayat unicn ; and 


(i1) One non-official member of each township committee in the panchayat 
union chosen in the prescribed manner . 


Provided that ıf among the members of a panchayat union council, there are 
no women or members of the Scheduled Castes or Scheduled Tribes or the number 
whether of woman or of the members of the Scheduled Castes or Scheduled 
Tribes 1s less than three, the panchayat union council may co-opt such member 
of women or members of the Scheduled Castes or Scheduled Tribes as may be 
necessary to ensure that the Council includes three women and three members of 
the Scheduled Castes and Scheduled Tribes ” 


Reading the section and the proviso together the intention of the Legislature ıs 
clear in that, 1famong the members of the panchayat union council, there 1s no proper 
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representation for women or members of the scheduled castes ol scheduled. tribes, 
such number of woman or members of the Scheduled caste or scheduled tribes 
would be co-opted so that there are three women and three members of the scheduled 
castes and scheduled tribes ın the Council Mi V.V Raghavan, learned Counsel 
for the petitioner submitted that the proviso should be construed accordmg to the 
rules of construction to except out of the preceding portion of the enactment or to 
qualify something enacted therem, which but for the proviso would be within it 
In other words the contention 1s that the proviso cannot be construed as enlarging 
the scope of the enactment If so construed, the strength of the council cannot be 
enlarged than that which 1s given ın the main section, that,ıs the presidents of all 
panchayats in the panchayat union and one non-official member of each township 
committee in the panchayat union as provided ın section 12, sub-sections (1) (4) and 
(1) (2) This construction if accepted, would be opposed to the meaning which 1s 
clear when the section and the proviso are read together Such a construction would 
clearly render the proviso nugatory In construing a section the entire section 
including the proviso shoud be read as a Whole Maxwell on ‘Interpretation of 
Statutes, Eleventh Edition, at page 155, has stated the rule thus 


“ There ıs no.rule that the first or enacting partis to be construed without 
reference to the proviso “ The proper course 1s to apply the broad general rule 
of construction, which 1s that a section or enactment must be construed as a whole, 
each portion throwing light, 1f need be, on the rest ” 


“The true principle undoubtedly 1s, that the sound interpretation and meaning” 
of the statute, on a view of the enacting clause, saving clause, and proviso, taken 
and construed together 1s to prevail.” 


If this rule 1s observed, there 1s no difficulty at all ın construing the section and the 
‘meaning 1s very clear. In support of the contention that the proviso should only be 
read as restricting or gualıfyıng the main eanactment, learned Counsel for the 
petitioner relied on certain authorities which may now be referred to In Hals- 
bury’s Laws of England (Third Edition, Volume XXXVI) at page 399 ıt 1s stated . 


“ A proviso prima facie excepts out of a previous enacting part of a statute some- 
thing which but for the proviso would have been within the enacting part...... 
Therefore where an enactment is ambiguous, a proviso to ıt may be a useful guide 
to ıts meaning ; but where the meaning of an enactment 1s clear and unambı- 
guous, ıt should not be construed as modified by any implication derived from a 
proviso which 1s a meie qualification of or exception from it. 


To the same effect ıs the passage in Craies on Statute Law, Sixth Edition, where 
the learned author has stated the rule at page 217 thus : 


“The effect of an excepting or qualifying proviso according to the ordinary rules 
of construction, 1s to except out of the preceding portion of the enactment, or to 
qualify something enacted therem, which but for the proviso would be within 
it; and such a proviso cannot be construed as enlarging the scope of an enactment 
when ıt can be fairly and properly construed without attributing to it that effect 


While stating this general principle ıt has to be seen that Halsbury’s Laws of England 
(Third Edition, Volume XXXVI) at page 400 has qualified the principle : 


“ The substance, and not the form, must, however, be looked at, and that which 
ısın form a proviso may ın substance be a fresh enactment, adding to and not 
33 
merely qualifying that which goes before 


This statement 1s made on the authority of the decision in Rhondda Urban Council v. 
Taff Vale Railway, where Lord Loreburn, L C, in construing section 51 of the 
Railway Clauses Act, 1845 observed at page 258: ; N 


“ It ıs true that section 51 1s framed as a proviso upon preceding sections. But 
ıt is also true that the latter half of it, though ın form a proviso, 1s ın substance a ` 
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fresh enactment, addmg to and not merely qualifying that which goes before. 
So the question really turns upon section 51 itself. It must be read ın the light 
of what goes before and with a close regard to the purpose of the group of sections, 


to which ıt belongs..... eee 


Craies on Statute Law, Sixth Edition, refers to this decision at page 218 and observes: 
“ But sections, though framed as provisos upon preceding sections, may excep- 
tionally contain matter which is ın substance a fresh enactment adding to and 


not merely qualifying what goes before.” 


The question, therefore, 1s whether a particular proviso is an excepting or qualifying 
proviso or one which 1s ın substance a frésh enactment adding to and not qualifying 
what goes before it As for the proviso with which wesare concerned, there can 
be no difficulty in coming to the conclusion that ıt belongs to the latter class, which 
is a fresh enactment having the effect of adding to the section If construed ın any 
other manner, the entire section will lose all 1ts meaning and the proviso will beccme 
nugatory. Reliance was placed on a decision of the Supreme Court in J 7. 
Commissioner v I M. Bank, Lid 1, The Supreme Court was corsidering section 
32 (1) öf the Travancore Income-tax Act and the proviso to ıt which are as follows 


“ Where any assessee sustains a loss of profits or gains ın any year under any of 
the heads mentioned ın section g (section 6) he shall be entitled to have the amount 
of loss set off against this inccme, profits or gains under any other head ın that 
year: 

Provided that where the loss sustained is a loss of profits or gams which would 
but for the loss have accrued or arisen within British India or in an Indian State 
and would under the provisions of clause (c) of sub-section (2) of section 18 
(section 14 (2) (c) ), have been exempted from tax, such loss shall not be set off 
except agamst profits or gams accruing or arising within British India or in an 
Indian State and exempt from tax under the said provisions ” 


The Court after referrmg to the rule laid down in Rhondda Urban Council v Taff 
Vale Railway?, that a proviso may ın substance be a fresh enactment, adding to and 
not merely qulifying that which goes before ıt proceeded to consider whether the 
proviso to section 32 (1) fell under the rule laid down im that case, or whether 
the proviso would be a qualifying and restricting proviso The Court held that 
it was a restricting proviso. The decision of the Supreme Court lays down that a 
proviso can either be a restricting or qualifying proviso or that 1t may be a fresh 
enactment adding to and not merely qualifying that goes before it. The decision 
cannot, therefore, help the learned Counsel for the petitioner. 


In Abdul Jabar v State of 7. & K.*, it 1s stated : 


“ In the first place ıt ıs a fundamental rule of construction that a proviso must 
be considered with relation to the principal matter to which ıt stands as a pro- 
vıso Therefore, the priviso m question has to be construed harmoniously with 

33 


the Provision, ......... sersesee ği 
In Kedarnath 7. M Co v C.T Officer, Subba Rao, J (as he then was) approved the 
rule in Crates on Statute Law, Sixth Edition, at page 21 7, extracted above Reliance 
was placed on a decision of a Bench of this Court in Ramkishan v. Commissioner of 
Commercial Taxes, where ım construing sub-section (2) of section 41 of the Madras 
General Sales Tax Act, it was held that the proviso to the section could not expand, 
enlarge or amplify the scope and ambit of the main provision. Section 41, sub- 
section (2) provided that the books of the business would be open to inspection at all 
reasonable trmes The proviso enabled the officer to search under certam cucum- 
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stances. It was held that the power of search could not be conferred by means of a 
proviso It was not contended before the Bench that the proviso would be a fresh 
[enactment adding to what was stated before. The decision cannot be construed 
as ruling out the possibility ofa proviso being a fresh enactment adding to what 

: was stated before in the section. 


In the result all the contentions raised by the learned Counsel for the petitioner 
fail and the writ petition is dismissed with costs of the fourth respondent. 


V.S. — Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice K. VEERASWAMI AND MR. Justice T. RAMAPRASADA 
Rao. 


State of Madras, By Deputy Commissioner of Commercial Taxes, 
Madras Division .. Petitioner* 


v 
M. Rangarajan .. Respondent. 


Madras General Sales Tax Act (I of 1959), sections 12(3), 15 and 25— Assessment proceed- 


ings taken against assessee and completed against legal representative—Levy of penalty 
against legal representative—Legal. 


The assessment proceedings were taken against the assessee and completed after 

y his death agamst his son as a legal representative In addition to the tax levied, 

a penalty also was imposed under section 12 (9) of the Act The Tribunal in 

appeal held that the penalty levied against the legal representative was without 
authority. In the revision to the High Court, 


Held, the penalty under section 12 (3) of the Act of 1959 can be levied on the 
legal representative of the deceased assessee. 


The first part of section 15 clearly enables the Department to levy penalty on 
the deemed dealer who 1s the legal representative of the deceased, under section 
12 (3) The second part of the section no doubt does not refer to penalty But for 
purposes of collection of tax, section 25 says that any penalty payable under the 
Act shall be deemed to be tax thereunder for that.purpose. Section 15, therefore 
provides both for levy of penalty under section 12 (3) and also recovery thereof, 
the only limitation being that the recovery should be confined to the assets of the 
deceased in the hands of the legal representative. 


Petition under section 38 of the Madras General Sales Tax Act, 1959 praying the 
Hagh Court to revise the order of the Sales Tax Appellate Tribunal, Madras, dated 
ı2th June, 1963, and made in TA No. 449 of 1962 (Appeal No 163/61-62 
(T.J R.), dated 8th February, 1962 (Commercial Taxes), Thanjavur for the assess- 
ment year 1959-60 against A 1. 5578/59-60, dated g1st March, 1961, on the file of 
the Deputy Commercial Tax Officer, Mannargudı). 


K Venkataswami, for Additional Government Pleader (V. Ramaswami), for 
Petitioner. 


R. S. Venkatachari, for Respondent. 
The Order of the Court was delivered by 


Veeraswami, 7.—A short point, but one of importance, arises in this case, to wit. 
whether penalty under section 12 (3) of the Madras General Sales Tax Act I of 1959 
can be levied on the legal representative of the deceased The Tribunal has taken 
the view that ıt 1s not permissible. One Muthukrishnan Naidu died on 30th 
October, 1960. He was the proprietor of a rice mill at Pullamangalam. There 
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was a surprise mspcction of his premises on gth December, 1960 as a result of which 
certain anamath books were seized which led to a discovery of large amount of 
turnover which he had failed to return. This was brought to tax. We are not 
concerned with this aspect. After the assessment proceedings were taken and 
completed after his death, and against his son as his legal representative, in addition 
to the tax levied a penalty of Rs 1,130 also was imposed under section 12 (3) which 
was reduced to Rs 610 on appeal Before the Tribunal on appeal by the legal 
representative, it was contended for him that the 1959 Act did not authorise the levy 
of penalty. The Tribunal was of the view that levy of penalty 1s of a quasi-criminal 
nature and took into account decisions rendered under section 24-B of the Income- 
tax Act, 1922. It also considered that section 15 itself was silent as to penalty It, 
therefore, concluded that the penalty levied was without authority. 


We are unable to accept the Tribunal’s view Granting that levy of penalty 
1s of a quas -crımınal character, which we do not decide, if the terms of a statute 
authorise it, there can then be no objection apart from any ccnstitutional question, 
which is not raised before us The scheme of section 24-B of the Income-tax Act, 
1922 1s totally different from section 15 of the Madras General Sales Tax Act, 1959. 
Section 15 directs that when a dealer dies, his legal representative shall be deemed 
to bea dealer for the purposes of the Act. In view of this deeming provision, one 
cannot boggle with one’s imagination and notwithstanding the deeming, revert to 
putative state of affair and imagine an assessment cn a legal representative as such. 
For purposes of the Act, a legal representative of a deceased should be taken as a 
dealer and it will be so for purposes of section 12 (3) All the provisions of the Act 
will apply to the deemed dealer ın respect of the business of the deceased dealer. 
Section 15 further provides that in respect of any tax or fee assessed as payable by 
such dealer or any tax or fee which would have been payable by him under the Act, 
1f he had not died, the executor, admınıstrator or other legal representative shall 
be liable to the extent of the assets of the deceased in his hands. The first part of 
section 15 clearly enables the Department to levy penalty on the deemed dealer, who 
is the legal representative of the deceased, under section 12 (3). The second part of 
the section no doubt does not refer to penalty. But for purposes of collection of tax, 
section 25 says that any penalty payable under the Act shall be deemed to be tax, 
thereunder for that purpose. Section 15, therefore provides both for levy of penalty 
under section 12 (3) and also recovery thereof, the only lımıtatıon being that the 
recovery should be confined to the assets of the deceased in the hands of the legal 
representative 


This construction we have placed upon sections 15 and 25 of the Madras. 
General Sales Tax Act, 1959 1s supported by the fact that section 159 (3) of the 
Income-tax Act, 1961 clearly provides, unlike section 24-B of the Income-tax Act, 
1922, that the legal representative of the deceased shall for the purposes of the Act 
be deemed to be an assessee The deeming is complete and the legal representative 
ıs regarded as the dealer for the entire range and purpose of the Act 


On that view, the order of the Tribunal 1s set aside and that of the Appellate 
Assistant Commissioner 1s restored. 


VS. S Petition allowed. 
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IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 
j Present —MR Justice M NATESAN 


Vanamamalaı Thevar and others Appellanis* 
v. 
Narayana Pıllaı : Respondent 


Civil Procedure Code (V of 1908), Order 22, 1ule 3—Death of sole plaintiff—Deed 
of settlement conferring a life interest on the plaintiff—Suit to recover possession from 
alenee defendants and future profits—Son of plaintiff impleaded as defendant—sSiatus of 
son questioned by defendants—Issue kept open—Dismissal of suit and pendency of appeal 
—Death of plaintiff—Transposition of son as legal representative and not as remainder- 
man under the deed—No objection by defendanis—Decree for possession and future 
profits, if can be passed—Practice ‘ 

The plaıntıff who claimed that the suit properties were settled under a deed 
on herself and her husband for their life time to be enjoyed jointly, sued the alıcnee 
defendants for recovery of possession, ımpleadıng ın the suit, her son alo The 
trial Court dismissed the suit The plaintiff filed an appeal but died pending the 
appeal In the appeal, her son who was the second respondent was transposed 
as the appellant as the legal representative of the plaımtıff His legitimacy was 
questioned in the suit but the issue was left open by all the parties but no objec- 
tion was raised to his being umpleaded as the legal,representative ofthe deceased 
plaintiff-appellant. The appellate Court allowed -the appeal and granted a 
decree for possession and directed the ascertamment of mesne profits separately. 
The alienees appealed. ‘ 

Held, there can only be a declaration that the plamtiff had title and right to the 
possession of the suit properties for her life under the deed of settlement. The 
decree of the appellate Court granting possession and providing for ascertainment 
of future mesne profits will be set aside. 


As the cause of action does not survive to the heir of the deceased plaintiff, the 
relief of possession cannot be maintained by the legal representative The sub- 
stantial relief claimed in the suit ıs assertion of the title to possessicn only, tll 
death. With the death ıt ıs extinguished and does not survive to her legal repre- 
sentative The claim for future profits made i the plaint ıs not on any indepen- 
dent cause of action. Where the action cannot be maintained for possession ıt 
could not be continued as a claim for future mesne profits 


The remedy of the legal representative as the remainderman under the deed 
of settlement ıs to sue on his title The time taken ın these prc ceedings would be 
excluded under section 14 of the Limitation Act, 


Case-law discussed. 


Appeal against the decree of the Sub-Court, Tirunelveh, in AS No 100 of 
1962 preferred against the decree of the District Munsif of Tırunelveli, ın O.S 
No 24 of 1961. 


R Rayagopala Ayyar, for Appellants 
V. Ratnam, for Respondent. 


The Court delivered the following 
Jupement.—This Second Appeal has been filed by defendants 1, 3 and 4 and 
arises out of a suit for recovery of possession of the plamt schedule properties with 
future mesne profits from the date of suit Defendants 3 and 4 are wife and son of 
the first defendant and have been added subsequent to the ınstıtutıon of the suit, 
the fourth defendant bemg a minor represented by his mothe: as guardian ad litem 
“The plaintiff Sıvagamı Ammal was the wife of one Arunachalam Pillai, to whom the 
suit properties admittedly belonged The 2nd defendant ın the suit was impleaded 
ae e 
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as the santhathi or son of the plaintiff and the said Arunachalam Pıllaa It was 
the plamtiff’s case that Arunachalam Pilla: who was leading a wayward lıfe and 
dissipating his properties, at the request of the plamtiff and others mterested ın the 
-couple, executed a settlement deed on 31st March, 1925, whereunder the sut 
properties were settled on hereself and her husband for their lifetime to be enjoyed 
jointly The properties have to pass on to their issues on the death of the survivor 
ofthem The settlement deed generally prohibits alienations by the husband and 
wife, alienation being permitted, if necessary only by both the husband and wife 
jointly. The settlement 1s evidenced by the registration copy, Exhibit A-2 Defen- 
dants 1, 3 and 4 were impleaded as alienees from the husband, the alienations having 
been made ın contiavention of the terms of the settlement deed Arunachalam 
Pillai, the plaintiff’s husband, died on gth February, 1957  Allegıng that the first 
‘defendant was interfering with the plaıntıff”s enjoyment of the suit properties on 
the strength of the alıenations made by the deceased Arunachalam Pillai, the suit 
was instituted on 2nd January, 1961 The plaintiff averred that the transfers by 
the deceased were not binding on her and that she became entitled to the exclusive 
possession of the suit properties for her life on the death of her husband, her son, 
the 2nd defendant, to succeed to the properties as the vested remainderman after 
her. In defence inter alia defendants 1, 3 and 4 contended that the settlement deed 
was a sham and nominal transaction executed with the sole object of screening the 
properties from creditors and ıt was never intended to take effect. These defendants 
pleaded that shortly after the settlement, the plaintiff eloped with one Sangu Thevar, 
the power-of-attorney agent of the plamtiff m the present Court proceedings, and 
that thereupon Arunachalam Pillai on 29th April, 1925, by a registered deed duly 
cancelled the original settlement he had duly made “The deed of cancellation 1s 
‘evidenced by Exhibit B-ı. It was further pleaded ın defence that Arunachala 
Pillai himself continued ın possession of the properties ın his own right and that posses- 
sion had passed from him to his transferees on transfer and that thus, the plaintiff’s 
claim was barred by adverse possession There was a plea that some of the suit 
properties were not n their possession and that they had no interest whatsoever ın 
those particular items There was also a plea that the third defendant was not a 
necessary party to the action, as her mterest and right in a half share ın 1tems 13 
and 16 of the suit properties was derived from Murugayya, the elder brother’s son 
of the deceased Arunachala Pillai to whom that share had beer allotted ın their 
family partition These defendants further plead that the 2nd defendant was not 
the son of Arunachalam Pillai as long before his birth the plaintiff had deserted 
-Arunachalam Pillai and that the 2nd defendant was not a santhathi of Arunachalam 
Pillai and the plamtiff. It was therefore said that the second defendant was an 
unnecessary party to the suit. The trial Court found for the contestmg defendants 
and held that the settlement deed was only a sham and nominal transaction, which 
was not given effect to by Arunachalam Pillai and that plamtiff had at no tıme any 
enjoyment of the suit property. The issue as to the legitimacy of the second defen- 
dant was left open, ıt being remarked that the learned Counsel for the first defendant 
-had conceded that the question need not be gone into ın the sut The 2nd defen- 
dant, in the circumstances, was deemed to be an unnecessary party to the suit by the 
trial Court The title and right to possession of the contesting defendants being 
found, the plaıntıff”s suit was dismissed with costs. 
The plaintiff preferred the Appeal A S. No. 100 of 1962, from this decision 
reiterating her claims and contenticns. Pending the appeal the plaintiff, Sıvagamı 
Ammal died on 15th February, 1962, intestate leaving her surviving as he only 
issue and son, the 2nd defendant in the suit. The end defendant had been ımpleaded 
in the appeal as the second respondent and by IA No 85 of 1962 he applied to be 
transposed as the second appellant ın the appeal ın his character as the legal repre- 
sentatıve of the deceased Sıvagamı Ammal that he may proceed with and prosecute 
the appeal further In the affidavit in support of the application, 1t was stated that 
the right to sue and the right to carry on the appeal survived in him as the only heir 
of the deceased Sıvagamı Ammal and that he was therefore, entitled to be transposed. 
as the secogd appellant and legal representative of the deceased. There was no 
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objection to the 2nd defendant—gnd respondent ın the appeal being transposed as 
the second appellant for the purpose of further prosecuticn of the appeal In the 
counter-affidavit filed, it was specifically stated that the respondents (the ccntesting” 
defendants in the suit) had no objection to have the second defendant regarded as 
the legal representative of the deceased, as the scn of his mother, Sıvagamı Ammal. 
Only they did not admit that he was the son of Arunachalam Pilla: They 
questioned this claim that Arunachalam Pillai was his father. The contesting res- » 
pondents in the appeal were not only willing but had no objection to the appeal 
being further prosecuted by the 2nd defendant ın the suit as the legal representa- 
tive of the deceased plaintiff. The application was therefore ordered and the appeal 
was continued with the son of Sıvagamı Ammal as the 2nd appellant No question 
was raised at any stage of the proceedings in the lower appellate Court that the 
cause of action did not survive to the son of the deceased. The averment in the 
affidavit of the end defendant that the cause of action survived to him and that he 
could further prosecute the appeal was not traversed o In the circumstances when the 
appeal was taken up for hearmg, the questicn that the learned Subordinate 
Judge posed before himself for consideration was, whether the settlement 
deed had taken effect andif so, whether 1ts cancellation was binding on the 
plaıntıff On his review of the oral and documentary evidence and on a 
consideration of the probabilities and the circumstances of the case and rejecting 
the story of elopement pleaded by the respondents as totally false and 
unacceptable, he concluded that the settlement was not a sham transaction. 
He held that the unilateral cancellation of it ky the settlor was not valid and would 
not bind the donee The very terms of the settlement deed were opposed to the 
contention that the settlement was a sham transaction Scme five years after the 
settlement deed, othi had been executed by the husband and wife jointly and accord- 
ing to the learned Subordinate Judge, this established that the settlement deed had 
been given effect to and followed by Arunachalam Pillai The subsequent transacticn 
further established according to the learned Subordinate Judge, that the cancella- 
tion deed was not given effect to and had not taken effect The finding as to the 
reality of the settlement 1s a pure question of fact in the circumstances of this case, 
and nothing has been made out for upsetting the finding The learned Subordinate 
Judge also examined the plea of adverse possession put forward for the contesting 
defendants and found against the plea (o Aluenations ın favour of defendants 1, 3 and 
4 were all within 12 years prior to suit and according to the learned Subordmate 
Judge ıt had not been established that the possession of Arunachalam Pillai prior to 
the alienation was adverse to his tenant-m-common, thatis the plaintiff Under the 
settlement, the husband and wife were tenants-in-common, of the settled properties. 
Exhibit B-1 the cancellation deed, according to the learned Subordinate Judge, 
whereunder the husband purported to revoke the settlemert, had not teen given 
effect to Subsequent to the settlement deed about five years after, the husband 
and wife had joined together and executed othis of the settlement properties. 
Reliance was placed before me on behalf of the contesting defendants cn Exhibit 
B-5 and B-25 for making out the case of adverse possessicn of the prc perties by 
Arunachalam Pıllar. Under Exhibit 5 there was no transferance of possessicn by 
Arunachalam Pıllaa The documert ıs a further mortgage and refers to the earlier 
possessory mortgage, Exhibit B-4, dated 13th August, 1930, jomtly executed by the 
plaıntıff Arunachalam Pılla The mortgagee had entered into possessicn of the 
property under Exhibit B-4 from both the tenants-m-common 2nd his lawful posses- 
sion cannot become adverse by his merely taking a subsequent possesscry mcrtgage 
of the same property from one of the tenants-m-common, purporting to be the exclu- 
sive owner of the properties Rightly, no weight has been given to this dccument 
by the lower appellate Court as m any way making out jhe defendants’ case of 
adverse possession of Arunachalam Pillai agamst hıs wife The document Exhybit 
25 too has no relevance on the question of adverse possession. It 1s a registration 
copy of the will executed by the plaintiffs own father of his properties There, the 
tather refers the fact of his daughter living separately from her husband, as @ reason 
tor his making provisions fo her by the will It certamly 1s not any qvidence that 
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Arunachalam Pillai was holding the properties in the year 1938 adverse to his wife. 
He was a tenant-in-common with her and had ın 1930 joined with her m executing 
othì of the properties, thereby recognısıng the joint rights of both ın the properties. 
The finding as to the adverse possessicn given by the lower appellate Court cannot 
therefore be ımpugned ın this Court wıthın the limits cfa Second Appeal There was 
ample and substantial material for the learned Subordinate Judge to arrive at the 
conclusion as he has done and the strenuous arguments of Mr R Rajagopala Asyar, 
learned Counsel for the appellants before me, do not make ort that these findings 
of fact are in any way vitiatec and open for reconsideration in Second Appeal. 


The learned Subordinate Judge even as the trial Court did, left the question 
of the legitimacy of the 2nd defendant open ın the trial Court; he observed that the 
question of the 2nd defendant’s legitimacy was not relevant for the purpose of the 
suit. Nether of the parties had claimed an adjudıcatıon cn this questicn In result 
on the finding that the settlement had taken effect and that there had been no valid 
cancellation of ıt, the learned Subordinate Judge set aside the decree of the trial 
Court and decreed the suit for possession of the plaınt schedule properties. As the 
learned Subordinate Judge had accepted the case of the third defendant of her claum. 
to a half share of 1tems 15 and 16, her share ın those 1tems was exonerated from the 
suit. He directed mesne profits ın respect of the properties decreed, to be ascertained 
by separate proceedings under Order 20, rule 12, Civil Procedure Code. 


Apart from the merits of the case, which I have discussed already, a further 
point is raised before me, the competency of the lower appellate Court to grant a 
decree for possessicn in favour of the second defendant as the legal representative of 
the plaintiff, after the death of the plamtiff. It 1s most unfortunate that this aspect 
of the matter was completely lost sight of and ignored by the lower Court. Under 
the settlement deed, the plaintiff held only a lıfe estate and the remade: went to 
the lawful issue of the settlor and his wire The 2nd defendant was ımpleaded in 
the suit as a party defendant on the averment that he ıs the son of the settlor. This 
was questioned and both the Courts below have left the question open whether the 
second defendant 1s the santhathi of the settlor and his wife the plaintiff ın this case. 
The settlor died ın 1957 On his death under the terms of the settlement deed, the 
possession would continue in his wife, the plaintiff, for her life and after her, the 
issue gets the properties If the seccnd defendant ıs the issue of Arunachala Pillar 
and his wife, he would ın his character as the santhathi be entitled to th. suit proper- 
ties; but the second defendant had been transposed ın the appeal only as the legal 
representative of the plamtiff and not as the santhathi of Arunachalam Pillai. As 
the legal representative of the plaimtifl, Sıvagamı Ammal, he would be entitled to 
whatever estate she had ın the property, that pass on her death to her heir. But her 
possession of the suit properties was only for her life and on her death her interest 
therem ended and could not pass on to her heirs. Clearly, the cause of acticn, for 
the claim for possession of the suit properties under the settlement did not survive 
to her heits. Tne second defendant has come on record only as her her The 
trial Court held that he was aa unnecessary party His status as santhathi was 
not adjudicated upon and both the Courts have considered any adjudication 
of that question unnecessary. No heir of the plaıntıf as such can claim 
to be brought on record to continue the suit for possession and take a decree 
for possession, The claim for possession manifestly abated with the death of the 
plamtiff; the position ıs incontestable Surprisingly, this pomt was not taken ın the 
lower Court. It is difficult to imgaine why ıt was missed and whether the attitude 
of the defendants then was deliberate, the defendants evidently not willing to give 
up the findings in then favour about the invalidity of the settlement deed and hoping 
to have the findiags confirmed in their favour in the appeal, ın the presence of the 
second defendant. Otherwise, I cannot understand the attitude adopted by the 
defendants Cautiously m th: counter affidavit, they denied. only the status of the 
second defendant as the son of Arunachalam Pillai ‘They conceded that he was 
the legal representative of the plaıntıff and that he may be brought on record. As 
observed 3 me, when setting out the facts of the case, there was no traverse by the 
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defendants of the allegation by the 2nd defendant in his applıcation to come on 
record, that the cause of action survived to him as the legal represertative of the 
plaintiff. 


It is one thing to hold that the end defendaat in his characteras the legal repre- 
tentative of the plaintiff cannot claim possession, but the question for consideration 
is, whether the 2nd defendant, who had as legal representative, secured a decree for 
possession as well as pendente lite profits, ıs to be non-suited completely at thus stage 
Learned Counsel for the second defendant referred me to the decision in Ramiah v 
Adikesavalu*, In that case, the widow was entitled to possession during her lifetime 
Under a will on her death the testator’s sister’s son was entitled to the possession 
Pending the suit, the widow died and the sister’s son, who had a vested remainder, 
applied to bring himself on record as the legal representative of the deceased widow 
The learned Judge held that the widow had instituted a suit in the representative 
character and the right to sue had survived to the remamderman and that the 
sister’s son was therefore entitled to be brought on record under Order 22, rule 3, 
Civil Procedure Code, and continue the suit. The learned Judge observed : 


“ In order therefore to entitle a person to bring himself on record as the legal 
representative or as a co-plaıntıff to contınue the suit, what he has primarily 
to establish ıs that the right to sue has survived to hım, even though he may not be 
strictly the legal representative in the sense that he represents the estate of the 
deceased person. In this case, however, as the suit has been held to be instituted 
in a representative character as one not alone on behalf of the widow but even 
ou behalf of the remainderman the respondent, and the right to sue has also 
survived to the respondent, the order of the learned District Judge bringing the 
respondent on record under the provisions of Order 22, rule 3, Civil Procedure 
Code, 1s correct.” 7 


In the present case, the 2nd defendant had not come on record as the remamder 
man. Specifically, he has been brought on record only as the legal representative 
of the' widow. The second defendant applied to bring himself on record not on 
the basis that the plamtıff was litigating ın respect of the estate covered by the settle- 
ment, but as her personal representative. The decree as passed by the appellate 
Court gives possession to the second defendant only as the legal representative of the 
deceased-plaintiff. Clearly no legal representative of the deceased plaintiff would 
be entitled to possession under the title upheld in the sut Thus case in the circum- 
stances, does not help the second defendant On the averments in the plaint, it 
would have been possible for the second defendant to have contended that the suit 
had been laid by the widow ın her representative capacity. He did not choose to 
do so; the contesting defendants readily conceded his right to come on record and 
continue the proceedings as the heir of the plaintiff 


Learned Counsel for the second defendant contends that at any rate as represen- 
ting the estate of the deceased, the second defendant could sustain the suit to the 
extent of the decree for mesne profits Learned Counsel contends that there was a 
decree for mesne profits from the date of suit to be ascertamed under Order 20, rule 
12. The suit had been instituted on 2nd January, 1961, and the plamtiff died on 1 5th 
June, 1962. Learned Counsel contends that for the period there can be a decree for 
mesne profits and even though a decree for possession may not be tenable on the 
death of the widow, the claim for mesne profits 1s an independent cause of action 
and the decree of the lower appellate Court would be sustamed to that extent. This 
is met by Mr. R Rajagopala Iyer by the plea that there could be no decree for 
mesne profits sımplıcıter ın this case without a decree for possession and if no decree 
for possession could be passed, there should be no decree for mesne profits. 


There can be no doubt that the heir of the deceased plaintiff, who may not be 
the remainderman under the settlement, would be entitled to the mesne profits which 
the plamtıff could have claimed. The clam for profits would go with her estate and 
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does not die with the claim for possession She had been kept out of possession of 
the properties during her Iu/etime and the loss to her estate represents the claim for 
mesne profits What the defendants ın wrongful possession received or might, with 
ordinary diligence, have received ought to go to enrich her estate Her claim for 
possession and mesne profits may arise out of the same transaction; but as far as 
the decisions of this Couıt go, the cause of action for the two are different The 
suit for possession and the suit for mesne profits are based on distinct causes of action 
‘There could be a suit for possession and mesne profits accrued till date of suit and a 
subsequent sut for the mesne profits acci ung after the filing of the suit. (See Dovai- 
swami v Subramania!, Claim for mesne profits uptil date of suit without possession 
and a suit for possessicn could be filed subsequently A plamtıf can file a suit for 
the mesne profits of the properties fiom which he has been dispossessed by defeadant 
without being obliged to sue for possession also along with the claim for profits See 
Tirupati v Narasimha?, and Dyamovee Dayee and others v. M Modhoo Soodan Mytee® 
Counsel for the end defendant contended that as the claim to profits 1s severable 
from the claim to possession, and as heir he was entitled to the profits that had accrued 
as due to the estate, he could sustain the decree for the profits and the findings ın 
the case necessary to sustain the decree fo1 profits Learned Counsel submitted that 
only his client may not be entitled to possession in his right as the heir of the deceased- 
plaintff, but as heir he could continue the suit for the profits that she could have 
claimed. Reference in this connection is made to the decision of this Court ın 
Alamelu Ammal v Chellammal* In that case a widow of a coparcener in a joint 
Hindu famıly,sued for her share ın the properties under the Hindu Women’s Rights 
to Property Act XVII 011937. A prelimmary decree for partition and for mesne 
profits was passed in her favour. During the pendency of the appeal filed by the 
other members of the joint family the widow adopted a mmor boy to her deceased- 
husband and she died pending the appeal On the question whether the claim of 
the widow abated and on whom the interests in the property delvolved and whether 
the adopted son can continue the suit, ıt was held that the mesne profits that was 
‘decreed to the widow would be separate property and the adopted son would be 
entitled to the same as her heir and legl representative That interest would be 
sufficient to brmg hun pn record and prevent an abatement of the appeal. But it 
must be noted that this 1s a case where a decree had been passed for mesne profits. 
In Subbarao v Krishna Prasad®, a Hmdu widow, who filed a suit for partition and for 
past and future maintenance died pendingthesuit Her daughter as streedha- 
nam heir sought to come on record ın her place. The learned Judges beld that the 
claim for partitior and the claim for furture maintenance did not survive to the 
streedhana heir and to that extent the action abated. However, the claim for past 
maintenance including therem the claim upto the date of the death of the widow, 
stood on a different footing. It was conceded ın that case that it survived to the 
streedhana heir The order of the Court below bringing on record the streedhana 
heir as legal representative ıt was held could, therefore, be sustained so far as the suit 
related to the past maintenance But the learned Judges observed that no conten- 
tion had been raised before them that the proper remedy for the streedhana heir 
was to file a separate suit to enforce her rights and not to continue the action ınstı- 
tuted by her mother The death in that case had taken place pending the suit and 
while the principal relief applied for was held not to survive, the heir was brought 
on record to pursue the matter so far as past maintenance that is maintenance tull 
death was concerned. The claim then as stated already included maintenance 
prior to suit and future maintenance This may make a difference. 


The contention of Mr. Rajagopala Iyer 1s that the principle of these cases would 
not apply to the case on hand. Here there was no claim for past profits. The 
plaıntıff had claimed partition and future mesne profits There has been no 
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decree for possession or profits by the trial Court. The appellate Court ignoring 
that there could be no decree for possession, while granting the decree for possession, 
1t has ordered ın the decree that future mesne profits shall be determined by separate 
proceedings under Order 20, rule 12, Civil Procedure Code. Of course these pro- 
ceedings will be ın the suititself Learned Counsel contends that when the principal 
or the main relief cannot be had, an ıncidental relief like profits, pendente lite ought 
not to be decreed There1s force in this contention. When the action has to abate 
ın respect of the main or substantial relief 1f no action could be mamtamed indepen- 
dently for the incidental relief that 1s just future profits, ıt must also fal. While 
there can be a claim for profits accrued ti]! date of suit without a claim for possessicn, 
certainly one cannot conceive of a suit for future profits only. The present action 
by the plaintiff cannot be deemed to be ın respect of two independent reliefs, both 
available on the date of the suit, a relief for possession ard a relief for future profits. 
There was no claim by the plaintiff for profits accrued due on the date of the suit. 
Normally the representative of the deceased-plaintiff can only prosecute the cause of 
action as originally laid. Learned Counsel for the defendants referred to Kunhi- 
Kuttlamma v. Narayana, where ıt was held that where the rıght to recover mesne 
profits given under a decree 1s incidental to the main relief for redemption of the 
mortgaged property, as long as redemption 1s stayed, no right to recover mesne pro- 
fits can arise, because the possession can be considered only as that of mortgagees. 
This decision cannot be of much help to the defendants as ın essence whatis decided. 
is that till redemption the possession of the mortgagee 1s not wrongful and there 
could be no claim for mesne profits. When the possession 1s wrongful, the right to 
mesne profits is not merely incidental to the relief of possession. As discussed above, 
there could be a claim for mesne profits, without makmg an immediate -laim for 
possession, only the time would be running against the plaintiff for an action for 
possession. But the bar to a decree for future mesne profits alore rests on a firmer 
and more formidable ground. A Court can claim no jumsdiction to give plaintiff 
reliefon a cause of action that had not accrued to hım on thedateofthesuit To this 
principle, Order 20 rule, 12, Civil Procedure Ccde, makes an excepticn This rule 
enables the Court to pass a decree for future mesne profits from the instituticn of 
the suit until delivery of possessicn by the judgment debtor with notice to the decree 
holder through Court or the expiration of three years from the date of the decree- 
whichever event first accrues In a suit for recovery of pcssession of immovable 
property ard for rent or mesne profits, the Court may pass a decree, directing an 
enquiry as to the future profits When an enquiry 1s directed by the decree, a final 
decree should be passed by the Court in accordance with the result of the enquiry. 
The object of this provision is to avoid multiplicity of suits. The provision 1s in 
respect of profits pendente lite, profits which would go with the relief of possession. It 
is only when a suit 1s competent for the recovery of possession of immovable property 
and for rent or mesne profits of the property, that the Court may pass a decree for 
future profits. In Basavayyav Guravayya?, the position 1s thus stated: 


“ The cause of action for future mesne profits ıs the plaintiff’s being kept out 
of possession during the suit and arises subsequent to the suit. In empowering 
Gourts to award future mesne profits, Order 20, rule 12, Civil Procedure Code, 
makes an exception to the general rule that a plaintiff can only sue on such cause 
of action as has arisen on the date of mstituting his suit The object 1s to avoid 
the multiplicity of litigation that would result if persons, unlawfully kept out of 
possession of their lands were obliged to file suits every three years for mesne profits 
accruing after the institution of a suit in eyectment and during its pendency ın the 
origmal and appellate Courts. But the plamtiff could not claim future mesne 
profits as a matter of right, the cause of action for such profits not having arisen to 
him at the date of the suit ” i ; 

It ıs pomted out by the Full Bench that future mesne profits, which are granted 

at the discretion of the Court, could well be awarded as part of the general relief to 
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which a plamtıflıs entitled even, if there was vo specific prayerın the plaint for the 
recovery ofsuch profits. Thıs view has been recently affirmed by the Supreme Court 
ın Gopalakrishna Pillai v. Meenakshi Ayal?. Their Lordships observed thus: 


“ With regard to past mesne profits, the plaintiff has no existing cause of action 
on the date of the institution of the suit ... .. . ...with regard to future 
mesne profits the plamtiff has no cause of action on the date of the institution of 
the suit, and ıt 1s not possible for him to plead this cause of action or to value ıt or 
to pay Court-fees thereon at the time of the institution of the suit. Moreover he 
can obtain relief in respect of this future cause of action only ın a suit to which the 
the provisions of Order 20, rule 12 apply. But in a suit to which the provisions 
of Order 20, rule 12 apply, the Court has discretionary power to pass a decree 
directmg an enquiry into the future mesne profits and the Court may grant this 
general relief though ıt 1s not specifically asked for in the plamt.............. y 


No doubt in Muslim. Bank v Hasan Shriraza?, a decree for rent pendente lite was 
granted while granting the relief for ejectment The learned Judges observed thus: 


“No doubt where a plaintiff’s suit for possesion of property ıs dismissed by 
reason of want of title ın the plaintiff to the suit property, the claim for rent 
pendente lite also would not be decreed because a person who has no title to the 
property cannot claim compensation for usage and occupation of the property. 
But where plaintiff’s title to the property ıs not questioned and the Court ıs unable 
to grant the relief for ejectment by reason of the jurisdiction to grant of the same 
having been vested 1n another authority by special law his claim to rent pendente 
lite cannot be affected and he could he given a decree ”’ 


The surt itself was filed for eyectment and for rents due upto the date of the suit 

The claim for eyectment could not be decreed, as the plaintiff had to appear before 
the Rent Controller and obtain his permission The Rent Controller had rejected 
permission This case 1s clearly distinguishable The title of the plaintiff was not 
in dispute. It could not be said that the suit was not properly laid for possession 

and rents Only the relief or possession could not be availed of Kalidas v 
Satyeshchandra?, 1s again a case where mesne profits pendente lite were granted when 
no decree fr possession could be granted In that case the suit was properly laid 
by the plaintiffs for recovery of possession of a patnı talug on a declraticn of the 
. plaintiff’s title thereto and after annulment of encumbrances, if any, and also for 
mesne profits During the pendency of the suit, the patni of the plaintiffs defaulted 
ın payment of its rents and in consequence thereof, it was sold under the patni 
regulation and purchased by defendant 17 In the circumstances, the trial Court 

declared the plaintiff’s title to the patni upto the date of sale, and holding that the - 
plaintiffs were not entitled to get possession as they had no subsisting interest on the 
date of the decision, they were given a decree for mesne profits upto the date of the 
suit as claimed and from the date of the suit till the date of sale against the persons, 
who were deemed trespassers. Upholding this decree, 1t was said in appeal— 


“As regards this matter, ıt has been argued ın the first instance, that a decree for 
mesne profits can only follow a decree for possession, and that when the plaintiffs 
have failed to obtain a decree for possession their claim for mesne profits should not 
have been allowed. The proposition which the appellant has thus propounded 
and which under ordinary circumstances 1s perfectly sound, cannot be regarded 
to be applicable to the present case ın 1ts special circumstances _It 1s only because 
of the sale that took place during the pendency of the suit that the plaıntiffs are 
precluded from obtaining his possession. This cannot deprive the plaintiffs of 
their right to mesne profits upto the date upto which they were entitled to 
possession.” 


“The two cases above cited are not cases of abatement ofthe action itselfand are 
distinguishable from the present case 
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We have here a case where the cause of action does not survive to the heir of 
the deceased plaıntıff The matter for possession cannot be maintamed by him. 
The title of the original plamtiff to possession 1s tıtll her death. The substantial 
relief claimed ın the suit 1s assertion of that title With her death it 1s extinguished. 
and does not survive to her legal representative The claim for future profits made ım 
the plaint is not on any independent cause ofaction for the contention, that partially 
only there has been an abatement of the sut No mdependent claim could have 
origially been laid for future profits Theabatement will therefore beof the entire 
suit and not partial A claim for past profits would stand on a different footing. 
This is not to say that the legal representative or heir cannot lay a claim to the profits 
that had accrued pendente lite 1f the right of possessicn does not survive As represent- 
ing the estate and for the benefit of the estate, ıt will certainly be competent for hım 
to claim the mesne profits that had accrued from the date of the suit till the death. 
of the plaintiff What falls for decisions here ıs whether ın a case where the action 
cannot be maintained for possession ıt could be continued as 4 claim for future mesne 
profits In my view it cannot be done 


But the defendants in the lower appellate Court never put forward or pleaded 
abatement of the action either wholly or ın part They readily consented to the 
and defendant commg on record as the legal representative of the deceased-plamtıff 
and pursuing the action. There has been no decree by the trial Court ‘The suit 
has been dismissed ın ıts entirety, the findings being ın favour of the contestmg defen— 
dants The abatement of the action for possessicn ın the case 15 glarmg and so 
obtrusive that ıt cannot be ıgnored. How then comes it that there has been no 
objection to the continuance of the proceedings by the 2nd defendant? Iam unable 
to ascribe ıt to ignorance Evidently, as surmised ın the beginning, the defendants 
wanted to have the benefit of the findings given against the deceased by one Court 
and expected the confirmation of the said findings in the presence of the second 
defendant. The defendants wanted to take the chance of the adjudication being 
in their favour m appeal also. Having failed ın that, ıt ıs now contended that there 
could be no decree for possession of profits Even here, the only relevant ground 
with reference to this aspect of the matter 1s limited ın its scope bemg coupled with 
the status of the second defendar t, the contention beg that the 2nd defendant ıs- 
not entitled to any relief in the suit as the nights of the plaintiff under Exhibit A-2 
terminated on her death and ıt had not been found that the end defendant 1s the 
son of Arunachalam Pillai, the question having been left open No plea of abate- 
ment of the action itself ıs put forward in the memorandum of ground of appeal.. 
If the defendants had objected to the continuance of the action by the second defen— 
dant ıt may bethat he would have straightway instituted an independent suit assert— 
ing his rıghts as the remamderman entitled to possession of the property after the 
lifetime of the widow, unıtmg ın the action his clam to profits that had accrued till 
her death as the heir and legal representative of the deceased The claim to profits. 
may now be barred by limitation Of course, any Court under section 14 of the 
Limitation Act will exclude the tıme taken ın these proceedings So far as the 2nd 
defendant is concerned, ıt must be held that he had been prosecuting the matter 
nı good faith, as the defendants had no objection to his prosecuting the appeal further. 
They never questioned his right to further prosecute the appeal, as the legal represen— 
tative of the deceased. In the circumstances, and as the enquiry as to mesne profits. 
has, it 1s stated, not been taken up and completed, I do not see any serious harm or 
prejudice to the 2nd defendant in not permitting a patent irregularity to stand ‘Two 
features of the case weigh with me for directing the and defendant to an mdependent 
suit though the point was not taken ın the lower Court Firstly, this ıs not a case 
where the profits have been determined and a decree passed The Court has direc- 
ted the and defendant to pursue his claim for profits by sepayate proceedings under 
Order 20, rule 12, Cıvıl Procedure Code. Itis stated from the Bar that on the failure 
of the appellant to comply with the conditions laid by this Court for stay of execution, 
the stay got dissolved and the second defendant on 2 5th Apri, 1964, took possession 
of the suit properties themselves in execution, reserving his claim to future profits. 
Secondly the second defendant has still to litigate and establish his titlato the sut 
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properties as the remamderman, in question The Courts below have avoided 
determining the point whether he 1s the santhathi of Arunachalam Pillai and the 
deceased-plaintiff If there has been such a determmation already, ıt would be 
a different matter If the dispute 1s persisted ın multiplicity of proceedings cannot 
be avoided ın the case. The enquiry as to mesne profits as I see ıt, may 1f claimed 
be elaborate The defendants deny their possessicn of scme of the items of the suit 
properties As the claim to mesne profits due to the end defendant as heir may 
also properly be combined with any suit ın asserticn of his rights as remamderman, 
and having regard ex facie to the availability of section 14 of the Limitation Act,, 
I would relegate the second defendant to a separate suit with reference to the claim 
for profits accrued to the deceased, the only rıght he could have as the herr of the 
deceased-plaintiff 


But quite properly m my view, ın the circumstances of the case, there can be 
a declaration of the deceased Sivagami Ammal’s plaintiff’s right to the possession of 
the suit properties under the settlement brought about by her husband Arunachalam 
Pillai under the original of Exhibit A-2 The decree for possessicn 1s a consequence 
of the finding as to the validty of the settlement deed As the possession lasted only 
tall her life, the action for possession abated. But a relief of declaration could enure 
to the benefit of her estate and so could be availed of by her legal heir even assuming 
that the suit was not instituted ın representative capacity In the special circum- 
stances of the case having regaid to the attitude of the defendants in the lower 
appellate Court I think 1t ıs but just and proper that her estate should have the benefit 
at least of the finding, which the defendants had invited 


In the result, clauses (1) and (3) of the decree of the lower appellate Court 
grantıng possession and providing for ascertainment of future mesne profits, shall 
stand deleted from the decree. The end defendant will not be entitled to the relief 
of possession and future profits decreed The second defendant may institute an 
independent suit for the mesne profits to which he 1s entitled to, as the legal represen- 
tative of the deceased-plaıntıff In substitution of clause (1) of the decree, there shall 
be a decree declaring that the plaintiff Sıvagamı Ammal had title and right to the 
possession of the suit properties for her life under the original of the settlement deed 
Exhibit A-2, executed by her husband Arunchalam Pillai The rights of the second 
defendant for establishing his claim as the remainderman are reserved The order 
as to the costs made by the lower appellate Court shall ın the circumstances stand. 
In this Court, the parties will bear their respective costs The decree of the lower 
appellate Court ıs modified and the Second Appeal ıs allowed to the extent above 
indicated. No leave. 


VS. —— Order accordingly 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR M. ANANTANARAYANAN, Chef Justice AND MR. Justice M. 
NATESAN 
H. P Kannan .. Appellart* 
+ v. 
S. Muthiah Chettiar (decd.) and others .. Respondents. 


Madras Buildings (Lease and Rent Control) Act (XVIII of 1960)— Applıcabıhiy of— 
—Lease of vacant land—Erection of bulding by tenant—Surt by land lord for eviction mm 
cimi Couri—Whether curl Court's jurisdiction ousted—Applieability of Rent Control 
Act : 

Applying the ruling ef the Supreme Court (C.A. Nos. 880 and 881 of 1967), 

ıt was held, that the landlord did not let out any building to the tenant It follows. 
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that the defendants cannot rely upon the Madras Buildings (Lease and Rent 
Control) Act, 1960 to oust the jurisdiction of the civil Court to grant the plaintiff 
the rehef of eviction (It was rot disputed that the subject of the origmal demise 
was only land ) 


(On the facts of the case, the suit was remanded to the lower Court for disposal 
of the case under the provisions of the Madras City Tenants Protection Act). 


It was further pointed out that the decisions reported m Ramaswami Pathar v 
J.K Devasthanam, (1963) 1 M L.J 60, Palamappa Chettiar v Vawravan Chetttar, 1.L.R 
(1963) Mad. 519 : (1963) IM LJ 130, Palamappa Chettiar v Babu Sahıb, (1964) 
1 M.L.J. 110, have been held by the Supreme Court inC A Nos 880 and 881 of 
1967 as not laying down the correct law 


1 under clause 15 of the Letters Patent agamst the Decree and Judgment 
of the Honourable Mr Justice Veeraswami, dated llth February, 1964, and passed 
in SA. No. 1064 of 1963, preferred to the High Court against the Decree of the 
Court of the Subordinate Judge, Mayuram in A.S. No. 7 of 1963 (O.S. No. 154 of 
1961 District Munsif’s Court, Mayuram). 


C.M P. No. 13049 of 1966. 


Petition praying that in the circumstances stated therem and in the affidavit 
filed therewith, the High Court will be pleased to direct the respondent to sell the site 
to the petitioners under section 9 of the Madras City Tenants Protection Act. 


M Ramachandran, for Appellant. 
T. R. Ramachandran, M A Sathar Sayeed and A. Ramanathan, for Respondents 


The Judgment of the Court was delivered by 


Natesan, F —In this case our learned brother Veeraswamı, J , while allowing the 
Second Appeal, granted leave, as he felt himself bound by certain decisions of this 
Court which required re-consideration m the light of the ratio dectdend: of the deci- 
sion of the Supreme Court in Dr K A. Dharravawan v JR Thakur! These decisions 
Ramasısamı Pathar v 7 K Devasthanam*, Palamappa Chethar w Vaıravan Chettiar®, and 
Palamappa Chethar v Babu Sahıb*, have since been held by the Supreme Court in 
A. R. Saley Mohamed Sait v Jaffer Mohamed Sars Memorial Dispensary Charity®, as not 
laying down the correct law All that ıs necessary now is to apply the ruling of the 
Supreme Court to the facts of the present case and pass appropriate orders. For 
this ıt is necessary to set out briefly the facts leading to the dispute and the respective 
contentions of the parties. 


The plamtiff m a suit for ejectment is the appellant before us The Ist defen- 
dant ın this case, on the 15th April, 1950, under Exhıbıt- A-1, took on lease 33 cents 
of vacant land belongmg to the plamtiff on a rent of Rs. 165 per year. The lease 
period expired on the 14th April, 1960 But possession of the land was not 
surrendered by the defendant to the plaintiff To the suit in ejectment by the 
plaintiff, various defences were raised Inter alia, it was contended that the lease 
intended superstructures bemg erected on the land, and that, therefore, the Madras 
Buildings (Lease and Rent Control) Act, 1960 applied to the case. There was also 
a plea that the Madras City Tenants Protection Act that had been extended to the 
area, would apply to the case, notwithstanding Madras Act XIII of 1960 which 
exempted non-residential buildings in the area from the operation of the Act. The 
trial Court overruled the defence and decreed the suit for possession, granting the 
.defendant sıx months’ time to vacate the premises. The decree of the trial Court 
was confirmed in Appeal. In Second Appeal, followmg the decisions of this Court 
above referred to, under which even though the subject-matter of a lease was a 
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vacant site, once a building was erected thereon the site became part of the building, 
the land and buildmg becoming an mtegral whole making the lease of the site as one 
of the buildmg also and attractmg the provisions of the Madras Buildmgs (Lease 
and Rent Co.strol) Act, our learned brother reversed the decrees and judgment of 
the Courts below and allowed the Second Appeal The aforesaid decisions of this 
Court, based their conclusion on an earlier decision of this Court in Iram v 
Chidambaram Chettiar! m the view that im The Iram case! what was leased was 
a vacant site. Ir A R Salep Mohamed Sat v Jaffer Mohammad Satt’s Memorial Dis- 
pensary Charity? above referred to, the Supreme Court pomts out that what was let out 
m The Iram case! was not a vacant site, and that there were certam stalls and struc- 
tures on the land leased which came withm the definition of “ building ” in the 
Madras Buildmgs (Lease and Rent Control) Act then in force The Supreme 
Court remarks that, to determine whether the lease 1s of vacant land or a “ building ” 
wıthın the meanmg of the Madras Buildmgs (Lease and Rent Control) Act, we 
must take into account both the form and substance of the transaction Counsel 
before us did not question the applicability of the decision to the ımstant case It is 
not disputed that the subject of the original demise was only land The landlord 
did not let out any building to the tenant. It follows that the defendant cannot 
rely upon the Madras Buildings (Lease and Rent Control) Act, 1960 to oust the 
jurisdiction of the cıvıl Court to grant the plamtiff the relief of eviction 


But this does not conclude the case. It now transpires that ın December, 1965 
the Madras City Tenants Protection Act has been extended to the Municipal Town 
of Mayuram even ın respect of non-residential buildmgs The defendants have, 
in their written statement, mdicated that they would be entitled to the benefits 
conferred on tenants under the Madras City Tenants Protection Act In this 
Court m the Letters Patent Appeal, they have filed application GC MP No 13049 
of 1966 clarmmmg the benefit conferred on tenants under section 9 of the Act. 
This petition for directions to the plamtzff to sell the site under section 9 of the Act 
has been presented ın this Court on 2lst November, 1966 The plamtıf has filed 
a counter affidavit contending nter alia that the petition 1s barred by limitation 
and being out of time ıt has to be rejected The option under section 9 of the Act 
is only one of the benefits conferred on tenarts It 1s neither convenient nor desir- 
able to examme in this Court whether any and if so what benefits or rights the 
defendants could claim under the Act. In the application of the Act 1t may become 
necessary to assess the value of the superstructures or that of the site It is better 
im the circumstances to remit the claims under the Madras City Tenants Protection 
Act for consideration and disposal by the Court of first mstance, leavmg it open to 
the parties to raise all available pleas m the matter of the applicability of the Act 
or any of the provisions therem to the case 


In the result the decrees and judgments m the suit are set aside and the suit 1s 
remanded back to the District Munsif, Mayuram, for disposal of the case under the 
provisions of the Madras City Tenants Protection Act CMP No 13049 of 1966 
is also sent to the District Munsif for disposal there The date of presentation of 
the petition specifically for relief under section 9 of the Act shall be the date on 
which the petition was presented m this Court and the trial Court will consider 
its mamtamability havmg regard to that date. Parties shall bear their respective 
costs throughout 


SVJ Remanded. 


ee 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —MR Justice K S VENKATARAMAN 


M A A Raoof .. Appellant * 
U © 
K G Lakshmıpathı . Respondent 


Cuil Procedure Code (V of 1908), sectton 51 and Order 21, rule 46—Attachment of shares 
Shares ın the custody of Judgmeni-debtor—Judgmeni-debler residing within the 
gurisdiction of executing Court—Place of busmess of company outside jurisdiction of 
executing Cow i—Jurısdıctıon of executing Court to order attachment of shares— Situs 
of shares 


It ıs section 51, Cıvıl Procedure Code, which gives the jurisdiction to the Court 
to attach and sell the shares and therefore the question whether the City Civil 
Court had jurisdiction to attach the shares must be determmed primarily with 
reference to this section Order 21, rule 46, Civil Procedure Code, only pres- 
cribes the mode of attachment, though the provisions thereof may have to be 
borne m mind m determmmng the question of jurisdiction. The prıncıple ob- 
viously underlymg section 51 (b), Cıvıl Procedure Code, is that, if the property 
sought to be attached 1s withm the lımıts of the jurisdiction of the Court, the 
Court can attach and sell the property. That is remforced by the provisions 
of sections 39 and 46, Civil Procedure Code, which provide for the transfer of the 
decree to a Court withm whose limits the property sought to be attached and sold 
is situate Applyirg this criterion, sınce the properties sought to be attached 
and sold are the shares of the judgment-debtor and they are with him in Madras 
within the limits of the jurisdiction of the City Cıvıl Court, ıt would follow with: ut 
furthe: more that that Court had the jurisdiction at attach and sell There ıs 
nothıng in Order 21, rule 46, Civil Procedure Code, to contradict this result and 
under Order 21, rule 46, Civil Procedure Code also, the eriterior would seem to 
be only the residence of the judgment-debtor agamst whom prohıbıtory order is 
to be made from traasferri.g the shares or receiving any dividedd therefrom, 


The provisions laid down m Order 21, rule 46, Civil Procedure Code, in the 
case of attachment of a share ıs materially different from the provision relating to 
a debt In the case of a debt, the prohibitory order should to be issued both to 
the creditor (prohibitmg hım from recovermg the debt) and to the debtor prohi- 
bitmg him from makıng the payment) and therefore there may be reason for 
holdmg chat, unless both the creditor and the debtor reside wıthın the jurisdicticn 
of the executing Court, the executmg Court would have no jurisdiction to issue 
the prohıbıtory order But m the case of attachment of a share sub-rule (1) 
regunes the prohibitory order to be issued only to the person ın whose name the 
share stands and therefore it ıs enough if that person (judgment-debtor) resides 
within, the jurisdiction of the executmg Court Though sub-rule (1) makes a 
dıstınctıon between the three classes, namely, a debt, a share and other move- 
able property and prescribes a separate procedure for each, sub-rule (2) clubs 
them all together m respect of affixture or despatch of the copy.ef the prohibi- 
tory order. That agam would seem to mdicate that sub-rule (2) 1s orly an ancil- 
lary provision and that the mam provision 1s sub-rule (1) on the question of 
jurisdiction. 


There 1s some analogy between a mortgege deed and shares in a Corporation 
and the situs of the shares 1s the place where the shares are held by the judg- 
ment-debtor 

Held, the executing Court had jurisdiction to issue thg attachment warrant. 


Appeal against the order of the City Cıvıl Court (IV Assistant Judge) Madras, 
dated 3rd February, 1967, and made in E.P No. 1458 of 1966 m OS No 2344 of 


1960. s 
t A.A.O. No. 134 of 1967. gth Yuly, 196% 
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K N Subramanyam, for Appellant. 
V. Shyamalam, for Respondent 
The Court made the followmg 


Orvex —This appeal raises an mterestmg question of the validity of attachmer t 
of ccrtam shares belongmg to the yudgment-debtor The decree-holder Lakshmi- 
\pathi obtamed a decreein OS No 2344 of 1960 on the file of the City Civil Court 
by consent. He filed EP. No 1458 of 1966 to recover a sum of Rs 8,000 odd by 
attachment and sale of the shares which the judgment-debtor Raoof held in a 
company called Intrac Pnarmaceutıcal (Private) Limited, Industrial Estate, 
Ambattur. An ımterım prohibitory order was issued both to the judgment-debtor 
and to the company The company did not appear and object The 
Judgment-debtor appeared and took trmé to file a counter He did not file the 
counter nı time and so the attachment was made absolute Against that order 
he has filed the present appeal 


The pomt taken on behalf of the appellant by his learned Counsel Sri K. N. 
Subramanian 1s that, though the judgmer t-debtor Raoof lives withm the jurisdic- 
tion of the City Civil Court, Midras and the shares also are with him, the City 
Civil C sart had no jurisdiction to issue the prohibitory order, because the place of 
business of the company 1s Ambattur, outside the jurisdiction ofthe City Crvil Court, 
and the dividend due on the shares is also payable only at Ambattur In my opimon 
this contention 1s not sound Section 51 (4), Civil Procedure Code, states that subject 
to such conditions and limitations as may be prescribed, the Court may, on the 
application of the decree-holder, order execution of the decree by attachment and 
sale or by sale without, attachment of any property Order 21, rule 46 prescribes 
the mode of attachmert. It 1s necessary to quote it m full; 


“46 (1). In the case of— 
(a) a debt not secured by a negotiable instrument, 
(5) a share ım the Capital of a corporation, 


(c) other moveable property not m the possession of the judgment-debtor, 
except property deposited, m, or m the custody of, any Court, 


the attachment shall be made by a wirtten order prohibiting— 


(i) in the case of the debt, the creditor from recovering the debt and the 
debtor from making payment thereof until the further order of the Court s 


(4) in the case of the share, the person m whose name the share may be 
standmg from transferrmg the same or recervmg any dividend thereon , 


(iit) in the case of the other moveable property except as aforesaid, the 
person in possession of the same from giving 1t over to the judgment-debtor 


(2) A copy of such order shall be affixed, on some conspicuous part of the 
Court-house and another copy shall be sent m the case of the debt, to the debtor, 
in the case of the share, to the proper officer of the Corporation, and, ın the case 
of the other moveable property (except as aforesaid) to the person in Possession 
of the same 


(3) A debtor prohibited under clause (i) of sub-rule (1) may pay the amount 
of his debt into Court and such payment shall discharge hım as effectually as 
payment to the party entitled to receive the same ” 


It is section 51, C1wil Procedure Code, which gives the jurisdiction to the Court 
to attach and sell the shares and therefore the question whether the City Cıvıl Court 
had jurisdiction to attach the shares must be determmed primarily with reference 
to this section Order 21, rule 46, Civil Procedure Code, only prescribes the mode 
of attachment, though the provisions thereof may have to be borne ın mmd m 
determming #he question of jurisdiction. The principle obviously underlymg sec- 
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tion 51 (5) ,Cıvıl Procedure Code, 1s that, 1f the property sought to be attached 1s 
withm the limuts of the jurisdiction of the Court, the Court can attach and sell the 
property That ıs remforced by the provisions of sections 39 and 46, Crvil Proce- 
dure Code, which provide for the transfer of the decree to a Court withm whose 
lımıts the property sought to be attached and sold ıs situate o Applyıng this criterion, 
since the properties sought to be attached and sold are the shares of the judgment 
debtor and they are with him in Madras within the lumits of the jurisdiction of the 
City Civil Court, 1t would follow without further more that that Court had the juris- 
diction to attach and sell It ıs only necessary to add that there 1s nothing in Order 
21, rule 46, Crvil Procedure Code, to contradict this result and I might go further 
and say that under Order 21, rule 46, Cıvıl Procedure Code, also, the criterion would 
seem to be only the residence of the judgment-debtor agaist whom prohıbıtory 
order 1s to be made from transferrmg the shares or receivmg any dividend therefrom 

That ıs all sub-rule (1) of rule 46 ındıcates It may be noted that sub-rule (2) of 
rule 46 only requires that a copy of the prohibitory order shall be affixed on some 
conspicuous part of the Court house and another copy to be sent to the proper 
officer of the Corporation In other words, the provision, which would seem to 
determme the question of jurisdiction, with which we are concerned, 1s only sub-rule 
(1) ıt would be sufficient if the judgmeni-debtor, m whose name the shares stand 
and to whom the prohıbıtory order 1s issued, resides within the jurisdiction of the 
executing Court Affixture of a copy of the prchibitory order on some conspicuous 
part of the Court-house and service of the copy of the order on the proper officer 
of the Corporation under sub-rule (2) are only additional formalities to be observed 
by the executmg Court, but they are not determinative of the question as to which 
Court, has jurisdiction to issue the prohibitory order 


Sri K. N Subramaniam, learned Counsel for the appellant however, relies on 
-the decision of Mockett, J im Baluswamı v. Official Assignee of Madras. "There 
some persons had been adjudged insolver ts m this Court and against whom a decree 
had been obtamed by the Obla K Ramasamier That decree itself was attached 
by one C S Varadacharıar ın execution of a decree m suit OS No 97 of 1930 in 
the Madurai Sub-Court The learned Subordinate Judge issued the prohibitory 
order to the Official Assignee of Madras prohibiting him from paymg over the 
dividend due in respect of the decretal debt to anybody other than the attaching 
decree-holder C S Varadachariar Objection was taken to this course by the 
Official Assignee on the ground that the Sub-Judge at Maduraı had no jurisdiction 
to issue such a prohibitory order against the Official Assignee not resident within 
his jurisdiction aad m respect of the dividends payable at Madras, which again 
was outside the jurisdiction of the learned Subordmate Judge Mockett, J , upheld 
this objection and quoted Order 21, rule 46, Civil Procedure Code, laymg down that 
the attachment should be made by a written order prohibiting ın the case of the 
debt the creditor from recovermg the debt and the d.btor from making payment thereof 
until further orders of the Court It meant, sccording to the learned Judge, that the 
Court m order to have jurisdiction must also have jurisdiction agamst the debtor 
so as to make the order prohibitmg him from making the payment. In other words, 
accordmg to the learned Judge, ıt was necessary that the debtor should be within the 
jurisdiction of the Court In that case the debtor was the msolvent or rather the 
Official Assignee representing him, and he was not within the jurisdiction of the 
Sub-Court. No doubt the creditor (the original decree-holder Obla K Ramasamıer) 
was within the jurisdiction of the Subordmate Judge but that only satisfied the first 
limb of the provision m question. Such was the reasoning of the learned Judge. 


It will be seen that the provision laid down in Order 21, rule 46, Civil Proce- 
dure Code, m the case of attachment of a share 1s materially different from the provi- 
sion relating toa debt In the case of a debt, the prohibitory order should be issued 
both to the creditor (prohibiting him from recovermg the debt) and to the debtor 
(prohibitmg him from making the payment) and therefore there may be reason for 
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holding that, unless both the creditor and the debtor reside within the Jurisdiction 
of the executmg Court, the executmg Court would have no jurisdiction to issue the 
prohibitory order But m the case of attachment of a share sub-rule (1) requires 
thé prohibitory order to be issued only to the person m whose name the shares stand 
and therefore ıt 1s enough if that person (the judgment-debtor) resides withm the 
jurisdiction of the executmg Court. It may be noted that whereas sub-rule (1) 
makes a distmction between the three classes, namely, a debt, a share and other 
moveable property and prescribes a separate procedure for each, sub-rule (2) clubs 
them all together m respect of the affixture or despacch of the copy of the prohibitory 
order. That agam would seem to ındicate that sub-rule (2) ıs only an ancillary 
provision and that the mam provısıon 1s sub-rule (1) on the question of jurisdiction. 


Sri K. N. Subramaniam has not been able to cite any other decision to contro- 
vert the view which I have taken in respect ofshares Shri V Shyamalam, learned 
Counsel for the decree-holder has not been able to cite any direct case on the point, 
but the case which he has cited supports the view which I have taken The case is 
The British Transport Company Lumted, Della v Sura; Bhan and others! ‘There one 
Suraj Bhan had obtamed a money decree agaist one Sardar Singh and filed the 
execution petition in the Court at Agra by attaching inter alia an amount alleged to 
be payable to the judgment-debtor Sardar Smgh by the appellant British Transport 
Company Limited, Delhı The British Transport Company Limited, Delhi had 
taken on lease some buses belonging to Sardar Smgh and was lable to pay for 
Sardar Smgh’s share Rs 4 per day as rent It was the total of such amounts that 
was sought to be attached It was held that the rent was payable at Agra and 
therefore the debt was due to the judgment-debtor at Agra The British Transport 
Company Lımıted, Delhi, however, took objection to the jurisdiction of the executing 
Court on the ground that they were residents at Delhi, outside the limits of the 
Agra Court ‘Their objection was repelled by the Court and it was held that under 
section 51 (b), Civil Procedure” Code, smce what was sought to be attached was a 
debt its situs alone determmmed the jurisdiction, and sınce the debt was payable at 
Agra ıt was the Agra Court, which had jurisdiction _ It was pointed ovt that it was 
not the situs of the debtor (The British Transport Company Limited, Delhi) that 
determmed the question of jurisdiction It was observed further that the mere 
circumstance that under Order 21, rule 46 Civil Procedure Code notice had to go 
to the debtor (garnishee) at Delhi outside the jurisdiction of the Court was imma- 
terial. By way of analogy 1t was pomted out that even m the case of a regular suit, 
the Court may be properly seized of the suit on account of the accrual of the cause 
of action within the Court’s limits and the defendants may be residmg outside the 
jurisdiction, but that would not oust the jurisdiction The learned Judges distin- 
guished the Bench decision of the Calcutta High Court in Begg Dunlop and Company 
v Jagannath Marwarı? as a case where the executing Court was held not to have 
Jurisdiction, because the debt due from the garmishee was itself not payable withm 
the limits of the jurisdiction of the executmg Court besides the circumstances of the 
garmishee bemg outside the jurisdiction of the Court. Some further inconveniences 
by adopting the contrary view were also pointed out It may be noted that the 
case of Baluswamı v Official Assignee of Madras? also wassımılar to Begg Dunlop and 
Company v. Jagannath Marwarı?. In that case the garmishee (Official Assignee) 
resided outside the jurisdiction of the sub-Court and the debt also was payable 
outside the jurisdiction of the Sub-Court However, if an occasion should arise, 
we may have to consider further how far the reasoning in The British Transport Com- 
pany Limited, Delhi v Suraj Bhan and others! 1s m conflict with the decision of Mockett, 
J , and which view is correct. But the pomt on which the decision of the Allahabad 
High Court seems to help us is ın the proposition that section 51 (b), Cıvıl Procedure 
Code 1s primarily detérmmative of the jurisdiction, and whatever may be said about 
the case of a debt, the position is clear so far as a sharein a company is concerned, 
both under section 51 (4) and under Order 21, rule 46, Civil Procedure Code. 
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Srı V Shyamalam cited also the decision of the Andhra Pradesh High Court in 
Jlumandas Mathuram v Messers Mahadevappa Firm 1 But as I understand that case ıt 
1s an authority only on a question arismg under Order 38, rule 5, Cıvıl Procedure 
Code, namely that an attachment before judgment could be issued even in respect 
of property lymg outside the territorial limits of the jurisdiction of the Court in a 
suitable case That 1s because of the special wordmg of Order 38, 1ule 5 The 
decision 1s not an authority m respect of an executmg Court ım view of the remarks 
ın the concluding portion of the judgment statmg that section 46, Cıvıl Procedure 
Code, governs only the attachment m execution of a decree and would not be per~ 
tinent m respect of attachment before judgment We are now dealing with an execu- 
tion of a decree and section 46 would seem to apply and mdicate that the criterion 
1s the location of the property But I have pomted out that even according to that 
criterion the City Civil Court had jurisdicton, because the shares are ın Madras 


In Dharamdhar Ray v P D Seth? m execution of a money decree obtamed in 
the Court of the Sub-Judge at Asansol, an attachment was sought to be effected of a 
mortgage debt due to the judgment-debtor The judgment-debtor resided m 
Asansol limits and the mortgage deed, was also with hım But his mortgagor was 
outside the limits of Asansol and the mortgaged property also was outside those 
limits It was held that these circumstances did not affect the jurisdiction of the 
executmg Court, which had jurisdiction, because’ the judgment-debtor was within 
the lımıts of Asansol and the mortgage documents were within those limits It was 
pomted out that the mortgage debt was a speciality debt and the rule applicable to 
a mortgage debt was that its situs was the location of the mortgage deed. It may 
be said that there 1s some analogy between a mortgage deed aud shares m a Cor- 
poration and that the situs of the shares 1s the place where the shares are held by the 
judgment-debtor i 


The result of the discussion so far 1s that the executmg Court had jurisdiction 
to 1ssue the attachment warrant = 


Learned Counsel Sri K N Subramanian finally submits that only 170 out of 
220 shares attached belonged to the judgment-debtor and that the remanımg 50 
shares belonged to another If the 50 shares stand m the name of somebody else, 
the executmg Court had no jurisdiction to attach them as the property of the Judg- 
ment-debtor This may be brought to the notice of the executmg Court ın due 
course. Subject to this the appeal ıs dismissed. 


SVJ Appeal dismissed 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT *—NR. M ANANTANARAYANAN, Chief Justice AND MR JUSTICE 
M. NATESAN 
Sınnaraj Pillai and others i Appellanis* 
U. 
Ramayee Ammal and another Respondents. 
Will—Hindus—Bequest—Foint tenancy— Terms and miention of the testator—Construction 
of the will 


Succession Act (XXXIX of 1925), sections 106, 107, 108—Scope. 
Co-owners—Prescription of title by one co-owner—Ouster 


The testator bequeathed certam properties to his second wife and her only 
daughter who predeceased the testator. The plamtiff m the suit is a subsequently 
born daughter to the second wife and on the basis of a will left by her mother 
claimed the properties from the defendants, heirs of the testator by his first wife. 
The plamtıffs case rested on the basis of jomt bequest ın favour of the second wife 
and her deceased daughter, while the case of the defendants rested on the ground 
that on the death of the daughter, the defendants succeeded as tenants in common 
with the second wife ır respect of the share of the daughter. The claim of the 
plamuff was upheld ın appeal by the High Court and hence the Letters Patent 
appeal by the defendants The will read as follows : “With view to avoid all 
disputes I give these properties to my wife for her mamtenance and for my 
minor daughter for her stridhana seer and other expenses These two persons 
shall take absolutely and enjoy the same with powers of gift etc ” On the 
construction of the will, 


Held, The bequest ın favour of the second wife and her daughter was not a jomt 
estate The halfshare of the daughter lapsed and has to be treated as undısposed 
of. The heirs of the testator of the first wife would succeed to the half share. 


It 1s well established that the principle of jomt tenancy 1s unknown to Hindu 
Law, except ın the case of jomt property of a Hindu undivided family governed by 
the Mitakshara law, which under that law passes by survivorship But that does 
not mean there can never be a bequest to be taken by two personsjomtly There 
can be a joint gift m favour of two persons even when the parties are Hindus. 
It all depends upon the intention of the testator as could be gathered from the 
languag: of the instrument and the surrounding circumstances 


Though sections 106, 107 and 108 of the Indian Succession Act, occur under the 
chapter headed ‘‘ Of construction of wills’ m its effect ıt is not a rule of construc- 
tion of a will, but a provision for devolution 


On facts, the testator apprehensive of disputes, wanted to provide for his second 
wife and daughter and for seer and sridhana for the daughter, conferrmg absolute 
powers ofalienation The legatces are to discharge the debts One item is given 
to a person who 1s to perform the funeral ceremonies of the second wife Here the 
testator expects both his yunior wifeand daughter to outlive him and take the 
bequest. He expects his datthgter to be married away and provided with seer 
and sridhana ‘The intention of the testator may be defeated, if the principle of 
jomt tenancy should be applied to the bequest 


Also held, a tenant-m-common will not be permitted to claim the protection of 
the statute of limitation and plead acquisition of title by prescription, agaist his 
co-tenant, unless ıt élearly appears that he has repudiated the title of his co-tenant 
and has been holding adversely to him for the statutory period Exclusive posses- 
sion by one co-tenant bemg consistent with the subsistence of the tenancy-m-com- 
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mon, to be adverse there must be outward acts of exclusive ownership or possession. 
hostile to the tenant-in-common. 


On facts, a finding was called for on the question whether the second wife had 
perfected her title to the half share bequeated to the daughter by ouster and 
adverse possession > 


Case-law discussed Unreported decision in AS No. 84 of 1957 referred 


Appeal under clause 15, Letters Patent, against the Decree of Srinivasan, J., m 
S.A. No 15 of 1962 


T. P. Gopalakrishnan, for Appellants. 
U. Somasundaram and R Bhoomınathan, for Respondents 
The Court made the followmg 


ORDER — Thisis a Letters Patent Appeal from the decision of our learned brother 
Srmivasar, J , and is preferred by the defenants ın a suit relatmg to certam landed 
properties praying for permanent injunction or in the alternative for possession with 
future profits. The claim of the plamtiffs is rested on two wills, one dated 7th 
April, 1934, and the other dated 5th March, 1940, the latter by the person claiming 
the entirety of the properties under the earlier will The decree of the trial Court 
accepting the plamtiffs’ claım and giving them possession, was confirmed on appeal 
by the learned Subordinate Judge, Dindigul, and has been affirmed ın Second Appeal 
m this Court The plaintiffs have been awarded future mesne profits to be deter- 
mined under Order 20, rule 12, Civil Procedure Code. 


The prıncıpal questions that arise for consideration are the interpretation of the 
will dated 7th April, 1934, and the true scope and effect, 1f any, of sections 106 and 
107 of the Indian Succession Act (XX XIX of 1925), in relation to that will The surt 
properties, a tope, origmally belonged to one Chinnathambıa Pullai and he left the 
will dated 7th April, 1934, a registered instrument, bequeathing certain properties 
including the suit properties to his second wife Meenakshi Ammal and her only 
daughter Muthammal The daughter Muthammal predeceased the testator—she 
died on 28th March, 1936. The testatordied on 4th November, 1936 The first plaintiff 
in the suit isa subsequently born daughter of the testator by the second wife Meenakshi 
Ammal and the second plamtiff m the suit ıs her lessee Defendants 1 to 4 ın the 
suit are sons of one Arunachalam, deceased son of the testator by his first wife Prior 
to his will the testator had divided himself away from his son Arunachalam'and they 
were living separately, the properties comprised ın the will bemg the separate proper- 
ties of the testator It 1s the ces: of the plaintiffs that on the death of the testators, 
Meenakshi Ammal the second wife, entered mto possession of all the properties, the 
subject-matter of the will, and contmued ın exclusive possession of the same ‘ll her 
death m 3rd May, 1959 o It1s claimed that she got patta for the properties transfer- 
red to her name Meenakshi Ammal lefta will bequeathing the properties to her 
only survivmg daughter, Ramayee, the first plaintiff The plaintiffs came to Court 
on the averment that after the first plaintiff entered into possession of the properties 
on the death of her mother and leased the suit properties to the second plaintiff, 
defendants 1 to 4 with the help of the other defendants attempted to trespass on the 
properties and prevented the enjoyment of the suit tope by the plamtzffs 


The defence as it ultımately emerged ıs simple. It is urged for defendants that 
as Muthammal predeceased the testator, the halfshare of the estate m the legacy 
intended for her, fell into the residue of the testator’s properties and Arunachalam, 
father of defendants 1 to 4, succeeded to thesame as his father’s heir n Hindu Law. 
They plead that Meenakshi Ammal and Arunachalam were m jomt possession of the 
properties as tenants-in-common and the tenancy-in-common was continued after 
the death of Arunachalam between defendants 1 to 4 and Meenakshi Ammal, tll 
her death on 3rd May, 1959. For the plaintiffs it ıs contended that th¢ origmal 
bequest of Chinnathambia Pillai was a joint bequest in favour of his second wife 
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Meenakshi Ammal and hıs daughter Muthammal and that on the death of Mutham- 
mal, the second wife Meenakshi Ammal took the entire estate m terms of section 106 
of the Indian Succession Act If the plea of jomt bequest 1s upheld and section 106 
applied there ısno defence to the action The defendants have not pleaded any 
adverse possession and they conceded possession of Meenakshi Ammaltıll her death 
ın 1959 The Courts below, and our learned brother, Srinivasan, J, m Second 
Appeal, have upheld the plamtiffs’ contention that under the will Exhibit A-1 of 
Ghinnathambıa Pıllaı, the mother and the daughter took a jomt estate resulting in 
the mother Meenakshı Ammal becommg the sole legatee of the entirety of the proper- 
ties on the death of her daughter Muthammal It 1s this interpretation of the will 
that ıs the subject of challenge before us by Sri T P Gopalakrishnan, learned 
Counsel for the appellants 


It will be convenient to set out first the material portions of the will. Broadly 
translated they are to this effect -* 


“With a'vıew to avoid all disputes relatıng to these properties after my lıfe- 
time and claims by others to the same, under the terms of this will I give these pro- 
perties to my wife for her maintenance and for my mınor daughter Muthammal for 
her srıdana seer and other expenses After my life-time these two persons shall 
take items 1 and 2 hereunder absolutely and enjoy the same with powers of gift, 
sale, etc., they themselves discharging the debts specified hereunder. Nexther of 
them shall have power to alienate the third 1tem Whoever performs the 
obsequies of Meenakshi: Ammal, shall take the same. ” 


In our view, oa the plam language of the will, ıt 1s difficult to hold that the lega- 
tees thereunder take as jomt tenants with rights of survivorship between them. We 
are dealıng with a testamentary disposition of a Hindu and we cannot readily im- 
port m the construction of his will that a gift under a will to two persons ex facie 
constitutes joint tenancy between them A gift of lands to two or more persons in 
joint tenancy is such a gift as imparts to them, with respect to all other persons than 
themelves, the properties of one single owner and the distinguishing feature of jot 
tenancy 1s the right of survivorship On the death of one jomt tenant, his mterest ın 
the properties passes to the other jomt tenants by survivorship and this process 
may contmue until there 1s, but one survivor, who would then hold as sole tenant. 


Section 106 of the Indian Succession Act which is relied upon for the plaintiffs 
is one of a fasciculus of sections dealing with the doctrıne of lapse of legacies. We are 
concerned here, particularly with sections 105 to 108 and 1t is better they are set out: 


* Section 105 (1)—If the legatee does not survive the testator, the legacy cannot 
take effect, but shall lapse and form part of the residue of the testator’s property; 
unless ıt appeais by the will that the testator mtended that ıt should go to some 
other person 


(2) Ir order to entitle the representative of the legatee to receive the legacy, 
it must be proved that he survived. the testator 
Section 106 —If a legacy 1s given to two persons jointly, and one of them dies be- 
fore the testator, the other legatees take the whole 
Section 107 —If a legacy is given to legatees in words which show that the 
testator intended to give them dıstınct shares of it, then, if any legatee dies before 
the testator, so much of the legacy as was intended for him shall fall imto the resı- 
due of the testator’s property 3 
Section 108 —Where a share which lapses ıs a part of the general residue 
bequeathed by the will, that share shall go as undisposed of” 
As the Illustration to gection 106 1s broadly relied upon, we are giving the sam€ 
hereunder 
i “ The legacy is simply to Aand B A dies before the testator B takes the 
egacy 3) 
Tİtese provisions have been made applicable to Hındu under the 1925 Indian 
Succession Act oThe'corresponding provisiors for section 106 ın the old Act is sec- 
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ton 93. The Illustration gives the presumption of Englısh law that a gift to two 
persons with words of limitation prima facie constitutes a jomt tenancy between them 
But there 1s no such presumption 1n the case of persons governed by Hindu law and 
the question for consideration 1s whether section 106 1s a statutory provision making 
every gift or bequest to two persons e jomt estate, that 1s, statutory and obligatory 
rule of construction or a provision against lapse of a legacy to the residue ın the event 
of the estate granted on the mterpretation of the testament ın question bemg a joint 
estate, that is, does the section with its //lustrat'on necessarily rmport the English ıdea 
of joint estate ın the case of bequest to two persons irrespective of the mterpretation, 
which the Court would ordmarily give to the will ın question The reference to 
“ two persons jointly ” in section 106 of the Act obviously means a bequest to a plura- 
lity of persons and not just to two persons ın the arithmetical sense In our view, 
the Illustration deals with a legacy simpliciter to A and B without anythmg more and 
so may not be helpful in construmg the section The section speaks of a legacy given 
to two persons jomtly and our reading 1s that 1f the testament when construed makes 
out that the legacy 1s given to two persons jomtly, then on the death of one of the 
legatees before the testator his share therem does not fall or lapse mto the residue, 
but the other legatee takes the entirety of the estate This section must be read 
along with section 107 and mterpreted accordingly Section 107 deals with a case 
of legacy where the mtention as brought out by the language of the will 1s to give 
the several legatees distinct shares therem Section 106 provides for cases where the 
testator mtends the legatees to take the gift jomtly The Court must, before it 
applies section 106, mfer from the terms of the will an mtention that the legatees should 
take the estate jomtly with 1ts meidents of survivorship Section 106 does not rule 
out the application of established rules ın the matter of construction of wills The 
Court of construction will have to put itself so to say, ın the testator’s arm-chair and 
consider the will as a whole m the light of the circumstances attendant at the execu- 
tion of the will Then ıt asks itself, what could he have intended circumstanced as 
he was The meaning of the words used what the words convey would depend upon 
their setting the class to which the testator belonged the religious and social mfluence, 
and the known practices, notions and wishes likely to be held by the testator with 
reference m his estate ın the situation m which he was The words of a will are not 
used zm vacu? Now it ıs well established that the principle of jomt tenancy ‘is un- 
known to Hindu Law, except in the case of the jomt property of an undivided Hindu 
family governed by the Mıtakshara law, which under that law passes by survivorship 
Mi. Bahuram v Rajendra Baksy!. In that case, there were grants made to two bro- 
thers and their heirs absolutely and the question was whether the grants were to the 
two brothers generally or as members of jomt family Their Lordships of the Judi- 
cial Committee observed as follows : 


“İn their Lordships’ opmıon this 1s a clear ruling that the principle of jomt 
tenancy is unknown to Hindu Law exceptin the case of the Jolat property of an un- 
divided Hindu family governed by the Mitakshara law which under that law passes 
by survivorship There could, therefore, be no question of the grants creatmg a 
jomt tenancy as opposed toa tenaacy-m-common, evea if according to the 
Englısh law, the terms of these mstruments admitted of such a construction ” 


In Jogeswar Narain Deov Ramchandra Dutt®, the construction ofa wili of a Hindu 
testator whereby he bequeathed 4 annas share of a zamındarı to his youngest widow 
and her son with power to them to alienate or sell the property bequeathed came up 
for consideration before the Judicial Committee The Zamındar had executed the 
will in the apprehension that the legatees, his youngest wife and her son, would be 
unable to live peaceably with his elder son and other members of the family after 
his death The question as to the mterest which the two legatees took ın the estate 
arose when the son after becoming a major, questioned the alienation made by his 
mother of the two annas share therem which she claimed as her own The coaten- 
tion that the mother and son became, ın the sense of English law, jot tenants of 





1 LR (r933) GLA 95 6EMLJ 555 2 (1896) ILR 23 Cal, 670 sf 
A LR 1933 PC 72 at 75 ss a e ° 


an) SINNARAJ PILLAI v. RAMAYEB AMMAL 643 ` 


the four annas share and not tenants-m-common was overruled by the Judicial Com- 
mittee, observing that the Court would not be justified in amportmg into the con- 
struction ofa Hmdu willan extrem lytechnical rule of English conveyancmg They 
observed that the prmcıple of jomt tenancy appeared to be unknown to Hmdu law 
except in the case of coparcenary between the members of an undivided family. This 
principle was affirmed by the Supreme Court recently ın Bhagwan v. Reotidevi! But 
that does not mean that because the prmciple of jomt tenancy 1s unknown to Hmdu 
law outside the coparcenary, there can never be a bequest to be taken by two persons 
jomtly. That there can be a gift of property even among Hindus to two persons to 
be held jointly outside the coparcenary, 1s clear from the pronouncement of the Privy 
Council in Nandi Singh v Sitaram? In that case, the last holder executed a deed of 
gift of the property, in dispute in favour of her daughter and her husband, that 1s, 
his son-in-law jomtly It was an absolute gift and under the wazib-ul-arz which 
‘governed the succession ın the case the gift ın favour of son-m-law wasinvalid <A 
contention was raised that for that reason, the whole gift failed Repellmg the 
contention, the Judicial Committee observed . 


“The gift ıs to the two donees jomtly and m Humphrey v Tayleur3 
Lord Chancellor Hardwicke said,‘ if an estete 1s limited to’ two jointly, the one 
capable of taking, the other not, he who ‘1s capable shall take the whole’. This 
principle does not depend upon any pecularity m Englısh law and 1s applicable to 
this deed of gift ” 


It follows that there can be a jomt gift m favour of two persons even when the 
parties are Hmdus To such cases,section 106 will certamly be attracted It all 
depends upon the intention of the testator as could be gathered from the language 
of the instrument and the surrounding circumstances 


The true scope of section 106 of the IndıanSuccessıon Act has been the subject 
of careful consideration by one of us in Sanyew Reddi v. Alilandathammal and Minor 
Radhna‘ by Anantanarayanan, J , as he then was In that case there was extensive cita- 
tion of the available authorities upon the problem of interpretation of the section 
and in the light of the decisions, ıt was observed therein as follows 


“ They (sections 106 and 108) are not really statutory rules of construction of 
Hindu wills, or of testamentary disposition m general They are rules which 
provide for a further devolution of an estate m one contirgency, namely, where 
one of several legatees dies before the testator Section 106 provides for the 
devolution where the legacy is a jomt legacy, in precisely the same manner Sec- 
tion 107 provides for the devolution where the legacy 1s a gift m severalty But it 
would lead to absurd results, and ıt would be logically fantastic if we apply section 
106 or section 107as the case may be, ın such a manne: as to involve the constuction 
of a willin different terms from those upon which the will would be normally 
otherwise construed There are many decisions laymg down the principle upon 
which wills should be construed by Courts and perhaps the most compendious 
statement of the criteria will be found m Narasimha v Parthasarathy, where the 
famous metaphor of “‘ the armchair of the testator ” has been used by the Judicial 
Committee But a will which 1s construed as a jomtlegacy, orasa legacy m severalty, 
as the circumstances may warrant, cannot be somethmg else because one of the 
legatees happens to die before the testator I do not think that this lme ofreason- 
ing can really be disputed It appears to me per contra, rather that we should 
first construe the terms of any will upon the general principles, and then proceed 
to apply section 106 or 107 as the case may be, to the specific contmgency of the 
death of one of the legatees before the testator, which these sections seek to pro- 
vide for ” 





we 
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The followmg cases inter alia had been cited then . Vidyanada v Nagammal!, 
Seshureddı v Mallareddı?, Krıshnaswamı v Arayambal®, Venkatakrishna v. Madammna*, 
Janakıram Chettiar v Nagamanı Mudalıari, Karuppar Nacharv Sankaranarayana Chettı9, 
Muthammal v Chandrakesa Udayar?, Mi Jo v Mt. Ruturan?, Deokalı v. Ram Fag’, 
Gopıv Mt. Jaldhara19, Narasımhav Parthasarathy!1, Sura Reddi v Venkatasubba Reddy13 
The decision pomt out that the observation ın Sura Reddi v Venkatasubba Reddy1*, 
referrmg to section 106 as a rule to enable Courts m construmg wills, does not 
convey the precise import of the section We may state that though this section. 
occurs under the chapter headed “Of construction of wills’? m its effect it is not 
a rule of construction of a will, but a provision for devolution 


The further question about the requirement specified m section 107 for applica- 
tion of the section, that the “legacy is given to legatees m words which show that the 
testator intended to give them distmct shares of ıt” has also been discussed m the 
above unreported decision While Counsel m that case were agreed that sections 
106 and 107 between themselves exhausted case of the death of a legatee before the 
testator m cases of jomt gifts or gifts m severalty, an argument was raised that for 
section 107 there should be actual expressions ın the will providing for the legatees 
takmg m distinct shares and that the section did not warrant an inference that the 
legatees should take the shares m severalty by mere implication or interpretation. 
Learned Counsel had contended that if specific expression prov ding for the legatees 
takmg distinct shares were not found m the will, there was no alternatıve, but to 
interpret the will as amounting to a jomt gift and apply section 106 Dealing with 
this contention ıt was observed that the language of section 107 amounts to nothing, 
more than this: í 


“ Where, from the language employed ın the will or gift, the mference 1s Justı- 
fied that ıt was a gift ın severalty, thereby amounting to a tenancy-m-common and 
to distinct shares, then the prmciple applies, where one of the legatees died before. 
the testator That ıs the permissible imterpretation, for otherwise, we would be 
driven to conclude that there 1s a third case, a medium quid not provided for by 
these two sections, which 1s not the contention of either learned Counsel I do not 
think ıt can be seriously disputed that, ın ınterpretıng the terms of words of a will, 
or even of a statute, the entire text or body of the words has to be taken mto con- 
sideration along with every essential implication arismg from the particular 
language employed . ...I am of the view that section 107 merely 
employs language amountmg to this, namely, that where, having regard to the 
dispositions and the surrounding cırcumstar ces, the mference 1s justified that the 
legacy was m severalty (which would necessarily be ın distinct equal shares, 
unless unequal share were specified, the principle of the section would apply, ım. 
the case of death of a legatee before the testator ” 


We have heard no arguments to differ from the views then expressed 


We shall now examıne the will before us ın the light of the above principles. 
We bear m mmd that a Hindu testator 1s perfectly at liberty like any other testator 
to make a jomt bequest m favour of two or more legatees and such a bequest can be 
inferred from the explicit language used, or from the language mterpreted in the 
light of the surroundmg circumstances, which justify a jomt bequest as the only 
reasonable inference. oln Sura Redd: v Venkatasubba Reddy? above referred to, ıt was 
inler alia observed : 





1 ILR (1888) 11 Mad 258. (1950) 63 LW 378 
2. AIR 1935 Mad 852 4 AIR 1927 Lah 126 
3. AIR 1933 Mad 204 g AIR 1931 Oudh 421 
4. AIR 1928 Mad 926 ro ILR (1911) 33 All 41 
s (1926)50MLJ.413 ILR 4gMad 98 11 (1914)411A 51 26MLJ 411 PILR. 
6. I.LR (1904) 27 Mad 300: 13 MLJ (1914) 37 Mad 199 (PC) o 
398 (FB) 12 (1960) 1 An WR. 102 


ar] SINNARAJ PILLAI 7 RAMAYEE AMMAL. 645 


“ It cannot be postulated that whenever a gıft is made totwo or more persons 
jomtly, they take ıt only as tenants-in-common irrespective of the intention of the 
donor. It all depends on the mtention of the testator as could be gathered from 
the language of the mstrument and the surrounding circumstances Such a 
construction does not ın any way violate the prıncıples of Hmdu Law ”’ 


But we have to bear m mind that as pomted out ın Robertson v. Fraser: 


“ Equity favours the construction that legatces were to take separate shares as 
tenants-ın-common and hence the Court would utilise even a very slight ındıca- 
tion of such an mtention, to draw that inference ” 


In the present case, the testator ıs apprehensive that dispute may arise after his 
death between his son by his first wife, who had got himself divided and the junior 
wife and her minor daughter. He wants to provide for them and he wants to pro- 
vide seer and sridhana for hismmor daughter The legatees have been given absolute 
rights in the properties bequeathed with full powers of alienation by way of gift, 
sale, etc There were debts to be discharg d and the legatees have been enjoined 
to discharge them With reference to one of the 1tems bequeathed, the third 1tem, 
it is provided that neither of the legatees shall have the power to alienate that item 
and that the tem should be taken by the person, who performed the funerals of the 
junior wife Here the testator expects both his junior wife and daughter to outlive 
him and take the bequest. He expects his daughter to be married away and 
provided with seer and sndhana It 1s manifest that the ıntention of the testator as 
disclosed ın the above provisions may be defeated, if the principle of joint tenancy 
with its meident of zus accrescend: should be applied to the bequest Such an estate 
is unsuitable when we are concerned with beneficial owners like a Hindu widow 
and her unmarried mınor daughter, who has to be married and provided with 
srıdhana and. seer, etc A jomt bequest introduces an element of chance. Certainly 
the testator would not mtend that after his death, should his daughter die jomt but 
leaving her own son, the estate must survive to the widow In Megarry, the Law 
of Real Property, 2nd Edn at page 243, the position even m English law 1s stated 
as follows . 


“Even if there were no clear words of severance, the gift taken as a whole might 
show that a tenancy-ın-common was ıntended. Thus provisions for the use of 
capital or income, or both, for the mamtenance and advancement of those con- 
cerned created a tenancy-ın-common. For example, if under a settlement on 
children contaimmg such provisions as advance was made to one child, ıt would 
have to be debited against the child’s share and this could not be done unless 
the child was a tenant-m-common and so had a distinct share.” 


In our view, the language of the will, mterpreted ın the lıght of the above 
principles, does not permit treating the bequest in favour of Meenakshi Ammal 
and Muthammal as a joint bequest bringmg in its wake, section 106 of the Indian 
Succession Act. It follows that the half share of Muthammal in the properties 
bequeathed lapsed and has to be treated as undisposed of. The result is that on 
the testator’s death, Arunachalam as the then he:r of the properties of the testator 
succeeded to the half share. Arunachalam and Mzenaksh1 Ammal became co-heirs 
in respect of the suit properties, Mzenakshi Ammal as the legatee and Arur achalam 
as the heir-at-law. 


But this findmg of ours, differing from Srinivasan, J , and the Courts below, does 
not necessarily entail the dismissal of the surt, or the acceptance of the defence, the 
plaıntıffs have further pleaded that on the death of Chinnathambia Pillai, Meenakshi 
Amma! considered herself to be entitled to the properties bequeathed to her and 
Muthammal, entered on the possession of the properties and perfected her title by 
adverse possession This plea of adverse possession was met by the defendants 
with the specific cas® that Arunachalam as the heir of Chmnathambia Pıllaı took 
possession of the properties jomtly with Mzenakshı Ammal and was im jomt posses- 
sion and enjoyment with her. It was pleaded that the plamtiff’s mother and defen- 
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dants 1 to 4 and their father Arunachalam had eajoyed the properties as tenants-in- 
common. On these pleas the trial Court raised the three followmg issues (Issues 
1,3 and 5) — 


“Issue 1 —Whether the plamtuff succeeded to the properties covered by the 
wil as contended by the plaintiffs and whether the plaiatiff’s mother was ia 
exclusive possession 


Issue 3 —Whether the plamtıff's mother and defendants l to 4 and their 
father enjoyed suit property as tenants-ın-common ? If so, whether the suit 
either for mjunction or for possession ıs not maıntaınable ? 


Issue 5 —Whether the plamtiff’s mother had prescribed title by adverse 
possession ? ” 


Having held that the plaıntıffs” mother had succeeded to the entırety of the 
pıopertıes covered by the will and the properties did not vest on Arunachalam 
and the plaimtiffs’ mother as tenants-1 2-common, the trial Court, examining the 
evidence regarding possession at some considerable length, concluded 


“I find that the first plamtiff has proved that her mother was in exclusive 
possession for more than 12 years and the defendants 1 to 4 have not proved 
their jomt possesslon.” 


The learned District Munsif pomts out that the defendants had not pleaded 
any adverse possession and only the plamtıffs had pleaded that they perfected their 
title by adverse possession He pomts out that he had already found that Aruna- 
chalam and defendants | to 4’s father did not get any mterest m the suit properties 
under the will Exhibit A-1 and, as such the question of yomt possession by the defen- 
dants did not strictly arise m the case He was also not satisfied with the evidence 
of jomt possession let m by the defendants On this he found the issues regard- 
ing adverse possession and prescription m favour of the plamtiffs The lower 
appellate Court even as the trial Court, rejected the case of the defendants that 
Arunachalam and Meenakshi Ammal and subsequently, Meenakshı Ammal and the 
first defendant jointly enjoyed the surt properties The appellate Court would hold 
that the evidence for the defendants on this aspect of the matter was thoroughly 
artificial and falsified by documentary evidence The lower appellate Court would 
hold im favour of the exclusive possession and enjoyment of the suit properties by 
Meenakshi Ammal and after her, by her daughter and ıt observed that this possession 
was adverse to Arunachalam and his heirs, namely, defendants 1 to 4, for over the 
statutory period o Itısfound that defendants 1 to 4 never enjoyed the suit properties 
separately or jomtly with Meenakshi Ammal In Second Appeal, the question of 
adverse possession and acquisition of title by prescription pleaded for the plamtıffs 
was not exammed and there 1s just a passmg observation, that even m the view that 
the bequest was several, admittedly the mother was ın possession of what might be 
deemed to be the daughter’s share of the property from the date of the testator’s 
death till the date of suit and that any person claiming under Muthammal will 
obviously be affected by adverse possession But where 1s the question of anyone 
claimmg under Muthammal, the daughter ? Muthammal having predeceased 
her father, her mterest as legatee never vested ın her for her to be fresh stock of des- 
cent The lower appellate Court has fallen mto the same error, when ıt observed 
that the fact that Meenakshi Ammal and Muthammal succeeded to the properties 
as tenants-in-common did not affect the case because ın its view on the death of 
Muthammal, her mother Meenakshi Ammal succeeded to the rights of Muthammal 
in the properties as the heir of Muthammal under Hindu Law 


Learned Counsel for the appellants pomts out that the finding as to adverse 
possession found m the three judgments, no doubt, each concurring with the others, 
as it stands, cannot avail the plamtiffs Learned Counsel urges that ın their approach 
to the question of adverse possession all the Courts have overlooked that the adverse 
possession or acquisition of title by prescription pleaded by the plamtiffs would not, 
once it is held thatthe Ic gatees took as tenants-in-common, be against a strtinger, 
but aginst a tenant-ın-common. Now, while mere possessions of a persön without 
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any title mav be adversc to the tıue owne: possession being an indicia of title, mere 
exclusive possession would not do, to constitute adverse possession against a tenant- 
m-common No doubt the article of Limitetion Act applicable even among 
tenants-m-common 1s the 1csıduary Article 144 of,the Limitation Act of 1908. 
But where the parties aie co-owners, there1s unity of possession, possession of the 
co-owner 1s possession of all the co-owners and for possessio to become adverse, 
there must be somethmg more than exclusive occupation, there must be as 1t 1s term- 
ed ouster The lew as to what amounts to ouster or adverse possession between 
co-owners 1s well-settled A tenant-ın-common will hot be permitted to claim the 
protsction, of the statute of limitation and plead acquisition of title by prescription, 
aginst his co-tenant, unless ıt clearly appears that he has repudiated the title of 
his co-tenant and has been holdmg adversely to hım for the statutory period. Ex- 
clusive possession by one co-tenant being consistent with the subsistence of the 
tenancy-in-common, to be adverse there must be outward acts of exclusive owner- 
ship or possession hostile to the tenants-m-common While the ultimate finding 
whether there 1s ouster or not 15 a matter for inference from facts and there can be 
no comprehensive formula to test whether the possession of a co-tenant m a parti- 
cular case 1s adverse to the other co-tenant, when the plea 1s of adverse possession 
agamst a tenar t-in-common the approach to the determination of the question is 
different The Court cannot be satisfied with mere exclusive possession of one 
tenant-in-common A tenant-ın-common pleading ouster must establish that there 
was denial of the other co-owner’s right in the properties, that the denial was suffi- 
ciently notorious and open, that the tenant-m-common out of possession should 
have got knowledge of ıt, and that the tenant-ın-common m possession continued 
to enjoy the properties ın repudiation of the rights of the other co-tenant ın the 
properties for the statutory period (See Jogendra Nath Roy v Baldeo Dast, Krishnayya 
v. Udayalakshmammı?, Jagannath Marwart v Smt Chandm Bun , Lakshmi Reddi v 

Lakshm: Reddı*, Peeran Sahih v Jamaldın Sahih>, Palam Pillar v Ibrahim Rowther®, 
Chenbasavana Gowd v Mahabaleswarappa’, Ameer Bilt v. Chinnammal® 


It may be that the evidence recorded in this case when examined, would satisfy 
the test of ouster necessary to bar a co-tenant out of possession. If the original 
entry on the properties by Meenakshi Ammal on the death of her husband was to 
the knowledge of Arunachalam, as a person entitled to the entirety of the properties 
and Arunachalam had been kept out of possession and enjoyment, that may go a 
long way to establish ouster In that case the very entry or the properties 1s hostile 
It would become hostile and adverse even subsequently But in none of the judg- 
ments of the Courts below, do we see that the Court was conscious of the fact that 
ıt had to find ouster before ıt could hold that the co-tenants out of possession had 
lost their title by prescription The finding of the trial Court ultimately arrived at 
is that the first plaintiff and her mother had been m exclusive possession for more 
than twelve years and that defendants 1 to 4 had not proved their joint possession 
This by ıtself on the principles stated above will not do , the evidence has not been. 
scanned to find if there was ouster Exclusive possession of one co-owner 1s not the 
same thing as hostile exclusion of the other co-tenant It 1s the latter that constitutes 
ouster, an t makes possession adverse The judgments on appeal have not gone 
further and discussed the problem from the standpomt of the parties bemg 
tenants-ın-common 


But ıt ıs clear, that the parties knew what they were about, when the plamtıffs 
pleaded acquisition of title by prescription as an alternative to plea that the bequest 
was a jomt one and the defendauts sought to counter this by pleadmg joint enjoy— 
ment of the suit properties Only the Court’s attention was not drawn to the fact, 
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that the plea of adverse possession came ım the alternative and was on the basis 
of a tenancy-ın-common and they must look for ouster, not just exclusıve occupation. 
We think that m the mterest of justice, the parties must be given an opportunity 
to agitate this question over agam, letting ın further evidence, if they consider neces- 
sary We would repeat that we are not finding agamst the plamtiff, plea of adverso 
possession against the defendants. The evidence even as ıt 1s may be sufficient to 
sustain the first plaintiff’s acquisition of title by prescription, or 1t may be the other 
way. We do not go into the evidence, we say nothing on the merits, as ıt 1s a matter 
for the Court of fact to decide In fairness to the defendants they could not be 
concluded on a finding of loss of title by prescription, when the decision 1s given ona 
manifestly erroneous approach Having regard to the fact that the suit ıs of the 
year 1959, ıt 1s sufficient, 1f the subordmate Judge of Dindigul 1s asked to submit a 
fresh finding on the question. 

“ Whether Meenakshi Ammal had by the tıme of her death ın 1959 perfected 
her title to the half share of Arunachalam in the suit properties by ouster and 
adverse possession ?” 

The parties may, if they have, let ın further evidence on the question, and the 
Subordinate Judge will submit his finding on the evidence already on record and 
the additional evidence, 1f any tendered, ın the light of the principles above set out 
‘within ten weeks from the receipt of the records Time for objection to the findmgs, 
if any, ten days. 


V.S. Fındıng called for 
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Income-tax Act (XI of 1929) —Capital or revenue expenditure—Business of supplying 
lume and sand—Short term ‘lease for removal! of sand from specified areas of river-bed 
—Payment of lease money—Nature of expenditure. o 


The assessee, an individual carryıng on the business of supplying lime and sand, 
obtained a lease from the then Government of State of Hyderabad for a period 
of eleven months.under which he was granted exclusive lease and liberty to enter, 
occupy, and use for quarrying purpose and to raise, render marketable, carry 
away, sell and dispose of sand within or under or upon the lands specified in, the 
lease. There was also a provision that, m case any mineral not specified in the lease 
was discovered in the land, the lessee was to report such discovery to the Director 
of Mmes and Geology and could obtain either a prospecting licence or a mining 
lease ın respect of it, but, if he intimated his intention of not working the newly 
discovered mineral, or failed to give any. intimation to work it within the period 
of three months, it would be open to the Government to sublet the working of such 
newly ‘discovered mineral. Under this lease, the assessee was required to 
pay a sum of Rs. 82,500 as lease money to the Government. The assessee paid 

“the lease money in two sums of Rs. 56,100 and Rs. 26,400 respectively, in the 
account years relevant to the assessment years 1955-56 and 1956-57 and claimed 
these two amounts as revenue expenditure. The Income-tax Officer disallowed 
the claim on the ground that the assessee had secured a right to quarry sand from 
the river-bed which was a right in the nature of a capital asset and therefore the 
payments made to secure that right were capital expenditure. The Appellate 
Assistant Commissioner, on appeal, held that what the assessee had secured under 
the lease was only stack-in-trade of his business and not a capital asset and there- 
fore the payments made by the assessee were deductible as revenue expenditure: 
The Appellate Assistant Commissioner also recorded a finding of fact that all the 
sand that could be removed was lying on the surface of the river-beds and no opera- 
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tions were to be performed on the land before obtaining it. The Tribunal, on 
further appeal, upheld the order of the Appellate Assistant Gommussioner. The 
High Court, on reference, answered the question m favour of the Department. 
On appeal to Supreme Court. roa 


Held, that the expenditure ıncurred by the assessee ın obtaming the lease 
was revenue expenditure for the purpose of obtaming stock-m-trade and not 
capital expendıture.-- - >, | 7 ` i 

A Wye tg Y gob yeis 32 - 

Though the terms of thelease indicate that an interest in land was also conveyed 
by the lease, that 1s not decisive of the question whether the money payable under 
the lease was a capital expenditure or'â revénue ‘expenditure. The decisive factor 
is the object with which the lease 1s taken and the nature of the payment which is 
bemg made when obtaining the lease... The expenditure incurred by the assessee 
was not related to the acquisition of an asset or a right of a'permanent character. 
It was for the specific object of enabling the assessee to remove sand lying loose 

-on-the-surfave-which- was the stock-in-tradé of the business of the assessee, so that 
-the expenditure has to be regarded as revenue expenditure. : 


- 


Held on facts: in agreeing to pay the large sum of Rs. 82,500 the assessee 
was bargaming for the right to remove the sand lying loose on the land within 
that short period of eleven months to the extent to which he,could do so. He did 
not acquire any fixed or capital asset of an enduring nature by obtaining the lease 
and all he had in view was to have the right to obtain his stock-ın-trade ın the 
form of sand. . r 


Appeals from the Judgment and Order dated the 4th March, 1965 of the 
Andhra Pradesh High Court in R. C. No. 15 of 1963*, 


Y. V. Anjaneyulu and Anwarullah Pashaji Advocates and J. B. Dadachanji and 
O. C. Mathur, Advocates of M/s. J. B Dadachanjı & Co., for Appellant. 


. S. T. Desa, Senior Advocate (R. M: Sachthey and S. P. Nayar, Advocates, with 


‘ 
» 
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+ 


him), for Respondent. f 
The Judgment of the .Court, was delivered by i 


Bhargava, 7—The'appellant-assessee, who ig ah individual, carries on business. 
of supplying lime and sand With the object of procuring sand, he obtained a lease 
under a lease-deed dated Ist February, 1954, from the then Government of State 
of Hyderabad. The terms of this lease, which'are ‘relevant’ for’ the purpose of 
deciding these appeals, will be indicated later. At this stage, it niay be mentioned that, 
under this lease, the assessee was required to pay a sum of Rs. 82,500 as lease money 
to the Government. «The period of- lease was from Ist February, 1954 to 31st 
December,1954 The assessee’s account year ends with the last day of September each 
year. ‘The assessee paid a sum of Rs. 56,100 in respect of the account year ended 
30th September, 1954 for the assessment year 1955-56, and another sum of Rs. 26,400 
for the account year ended 30th September, 1955 relevant to the assessment year 
1956-57. Both these payments were clarmed by the assessee, in the proceedings for 
assessment to income-tax, as revenue expenditure. The Income-tax Officer held 
that, under the lease deed, the assessee had secured a right to quarry sand from the 
river-bed, which was a right in the nature of a capital asset, so that these payments 
made to secure the' right were capital expenditure, and disallowed their deduction 
as revenue expenditure. The assessee appealed to the Appellate Assistant Com- 
missioner. The Appellate Assistant Commussioner, in addition to the material 
provided by the terms of the lease-deed and other material before him, made a 
personal investigation also. Thereafter, m his appellat& order, he recorded 
findings that the lease was a short-term contract for one year, that the contract was 
for removal of sand lying on the surface of the rıver-beds, within a specified period 
and no excavation or skilful extraction was involved in' the process, and that no 
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interest in the land was conveyed to the lessee, and, if the lessee discovered any 
minerals not specified ın the deed, he was required to report that fact to the Director 
of Mmes and obtain a prospecting licence separately. On these facts, he held that 
what the ‘assessee had secured under the lease-deed was only stock-in-trade of his 
business and not a capital asset, so that his claim that the payments made by him 
under the lease-deed to the Government were deductable as revenue expenditure 
was ‘allowed. . Thereupon, an appeal was brought before the Income-tax 
Appellate Tribunal by the Department The Tribunal upheld the order of the 
Appellate Assistant Commissioner * At the mstance of the Department, the 
Tribunal then referred the following question for opinion to the High Court :— 


“ Whether, on the facts and in the circumstances of the case, the payments of Rs 56,100 for 
the assessment year 1955-56 and Rs 26,400 for the assessment year 1956-57 made under the lease 
deed dated ist February, 1954 were expenditure of revenue nature, vii 


The High Court answered the question in the negative, accepting the case 
of the Department, and thus;upsetting the decision given by the Appellate Assistant 
Commissioner and the Tribunal. . The assessee has now come up to this Court in 
appeal by certificate granted by the High Court. ; Mer 


Learned Counsel appcaring for the assessee first contended before us that an 
examination of the terms of the lease-deed would show that no right at all in the land. 
was acquired. by the assessee under the lease ,and that the only nght which had been. 
acquired. was the right to remove sand lying on the land constituting the beds of the 
river and the nallahs specified in. the deed and the ancillary right to enter the land 
for that purpose. It appears to us that, on the language of the lease-deed, this sub- 
mission cannot be accepted. “The lease specifically mientions in para, 3 that, under 
it, the’ Government do hereby demise and grant unto the” lessee exclusive lease 
and liberty to enter}: occupy, and use for quarrying, - purpose and, to raise, “render 
inarketable, carry away, sell and dispose of, sand within or, under or;upon the lands 
specified i in this lease and for thé period named therein. ` Thus, there was a specific 
prövisiori that the lessée was to have an exclusive right to enter and occupy the land; 
Further, was a provision that, i in case any mmeral not specified in the lease was;dis= 
covered in this land, the lessee was to report such discovery to the Director of Mines 
and Geology and could obtain either a prospecting licence or a mimng lease in res- 
pect of it, but, if he intimated his intention‘ of not working the newly discovered 
mineral, or failed to give any intimation to work it within the period of three months, 
it would be open to the Government to sublet the working of such newly, discovered. 
mineral. This usé of the word “sublet” in the ‘deed indicates, that, though the 
Government reserved to it the, right to allowsome “other person to work the newly, 
discovered mineral,that person could only be admitted as a sub-lessee and, obviously, 
he would be the sub-lessee under the assessee. ' These terms do indicate that an 
interest in land was also conveyed by the lease, ; but that is, in our _Opimon, . not, 
decisive of the question whether the money payable under the lease was,a capital 
expenditure or a réventie expenditure. ’ As an example, if a shop is taken on rent 
by a person to run his, business and he pays monthly or annual rent,. he. certainly 
acquires an interest,in the building and the land on which it stands as a lessee, but 
no one, will contend that the payment of rent would be an expenditure of a capital 
nature and not, revenue expenditure The decisive factor is the object with 
which the lease is taken and the nature of the payment whieh is heing made when 
obtaining the lease. | ^: x 


In the present case, there are a number of factors which lead to the conclusion 
that the expenditure incurred by the assessee in obtaining the lease was revenue 
expenditure for the purpose of obtaining stock-in-trade and not capital expenditure. 
The first point is that the lease was for a very short period of 11 months only. Con- 
sequently, it is clear that the assessee did not obtain any capital asset of an enduring 
nature by obtaining this lease. Then the second circumstance is that the sole right 
which «yas acquired by ‘him under the lease-deed was to take away the sand lymg 
on the leased land. No doubt, the document mentioned that he was entitled to 
raise, render marketable, carry away, sell and dispose of the sand within or under 
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or upon the land specified in this lease ; but there was a clear finding of fact recorded 

by the Appellate Assistant Commissioner and affirmed by the Tribunal that all the 
sand that could be removed was lying on the surface and there was no question of 
raising, digging or excavating for the sand before obtaining it. No operations 
“were, therefore, to be performed on the land itself. It appears that the High Court, 
ân giving its decision against the assessee, fell into an error in not accepting the find- 
ing of fact that the sand was lying loose on the surface and the contract was only 
for removal of that sand and, instead, recording for itself a different finding In its 
-appellate order, the Tribunal mentioned the findings of fact recorded by the Appel- 
Jate Assistant Commissioner and added : 


“ {tis to be noted that the findings of fact given by the Appellate Assistant Commissioner as quoted 
tfrom this order above have not at all been challenged before us in these appeals ” 


“The findings of fact, to which this sentence referred, included the finding 
recorded by the Appellate Assistant Commissioner that 1t was a contract for removal of 
„sand lymg on the surface of the river-beds withm a specified period and no excavation' 
or skilful extraction wasinvolved No doubt, this finding of fact was partially based 
«on the personal investigation made by the Appellate Assistant Commussioner and this 
investigation was made, as held by the High Court, about six years after the lease 
«contract had been entered {nto The High Court was of the view that it was diffi- 
«cult to see how, after a lapse of six years, the terms of the lease deed could be varied, 
altered or clarified so as to confer any benefit on the lessee, and that the lease-deed 
«contained absolutely no reference to the accumulation of sand as the result of floods, 
its lying loose on the surface and the lessee being allowed to remove the sand'merely 
from the surface without diggmg underneath. In examining this question of fact, 
it is clear that the High Court ekceeded its jurisdiction. The finding of fact recorded 
‘bythe Appellate Assistant Commissioner had been affirmed by the Tribunal and 
.no question was referred to the High Court that it was a finding which was based on 
no evidence.’ Whether the evidence on' which the finding was accepted by the 
“Tribunal was good or bad did not fall for consideration by the Hıgh Court. The 
finding bemg binding on the High Court, that Court should have proceeded on' 
the’ basis that these facts did exist and should have exâmıned the legal position on 
-that premise. This circumstance that the sand was lymg loose and merely required 
removal without any excavation or digging makes it clear that what the assessee 
was taking under'the lease for the purpose of his business was the right to remove 
that sand and that he was not acquiring the’ land or any other rights in the land 
‘for any other purpose. Then, there ıs the additional fact that the lease was for a 
very short period of 11 months. On these facts, the conclusion was irresistible 
that, in agreeing to pay this large sum of Rs. 82,500, the assessee was bargaining for 
the right to remove the sand lying loose on the land within that short period of 11, 
months to the extent to which he could do so. He did not acquire any fixed or 
capital asset of an enduring nature by obtaining this lease and all he had in view 
“was to have the right to obtain his stock-in-trade in the form of sand. | 


During the course of arguments before us, a-number of cases were brought to 
‘our notice which related to quarrying leases of various types in India and in England. 
“We do not consider it necessary to refer to those cases, because the question whether a 
particular expenditure 1s of a capital nature or is a revenue expenditure has always to 
‘be decided on the special facts of each case. We may, however, make a reference 
to the decision of this Court in Gotan Lime Syndicate v. Commissioner of Income-tax, 
Rajasthan and Delk:1. In that case also, Rule 13 of the Rajasthan Mınor Mineral 
‘Concession Rules, 1955, which, was applicable, provided that the lease shall be in 
respect of plots comprising of 5 square miles each. The lessee was even entitled to 
transfer | 1s lease or any right, title or interest therein to a person holding a certificate 
«of approval on payment of a fee, subject to the previous sanction of the Director of 
Mines and Geology, and subject to some other conditions. Rule 18 prescribed a 
period of 5 years for a lease and the lease was renewable at the option of the agsessee 
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for a further period of five years. Even on these facts, this Court held that the 
lessee m that case, in obtaining the leâşe and payıng lease money, had not incurred 
an expenditure of a capital nature, and was entitled to clarm that the lease money 
paid by him was a revenue expenditure. In that case also, thus, the lease was in 
respect of plots, so that interest in land was conveyed, but the Court, on considering: 
the object of the lease and the manner in which the rights under ıt were to be exer- 
cised, came to the finding that no capital expenditure was involved and that the 
only right acquired was the right to obtain raw material from the leased land. 
The payment was not for securing an enduring advantage. In the case before us, 
the facts are much stronger in favour of the assessee. The period of lease is shorter 
and the only object of the lease is to remove sand lying loose on the surface, without. 
exercising any other right on the land included in the lease. 


In Bombay Steam Navigation Co (1953) Private Ltd. v. Commissioner of Income-tax, 
Bombay’, this Court explained the principle of determming the nature of an 
expenditure. The Court held: PRETA 

“ Whether a particular expenditure 1s revenue expenditure incurred for the purpose of busmes® 
must be determined on a consideration of all the facts and circumstances, and by the application of 
principles of commercial trading o Thegjvest:on must be viewed ın the larger context of busmess 
necessity or expediency If the outgoing or expenditure 1s so related to the carrying on or conduct 
of the business, that ıt may be regarded as an integral part of the profit-earnıng process and not for 
acquisition of an asset or a right of a permanent character, the possession of which ıs a condition of 
the carrying on of the business, the expenditure may be regarded as revenue expenditure ” 

Clearly, in the present case, the expenditure incurred by the assessee was not 
related to the acquisition of an asset or a right of a permanent character. It was for 
the specific object of enabling the assessee to remove sand lying loose on the surface 
which was the stock-in-trade of the business of the assessee, so that the expenditure 
has to be regarded as revenue expenditure. 


Counsel appearmg for the Department relied on a decision of this Court in 
KTMTM Abdul Kayoom and Another v Commissioner of Income-tax® The majority 
judgment in that case shows that the assessee, which was carryıng on business in 
“conch” shells locally known as “chanks”, took on lease the exclusive right, liberty 
and authority to take and carry away all chanks found in the sea for a period of three 
years ending on 30th June, 1947, along a specified portion of the coast The consi- 
deration of Rs 6,111 per year was payable m advance. It was held on the facts: 
of that case that “this expenditure was of the nature of capital expenditure and not. 
revenue expenditure.” On the face of it, the distinguishing feature was that, in 
that case, the lessee had to obtain fish from the sea and, consequently, had to operate 
in the waters of the sea itself, and that was the mam reason why the Court held 
against the assessee. This difference ıs clearly brought out in the judgment of the 
majority where it was held — - 

“This 1s not a case of so much clay or so much salt-petre or a dump of taxlings or leaves 
on the trees ın a forest The two Modes in which the respondent did the business furnish 
adequate distinguishing characteristics Heje 1s an agreement 10 reserve a source, Where the 
Tespondent hoped to find sbells which, when fcırd, beceme its steck-in-ty2€e tit whch in situ, 
were no more the fitm’s than a shell in the deepest part of the ocean beyond the reach of its. 
divers and nets. The expenses of fishing shells were 1ts current expen‘es as also the expenses 
incurred over the purchase of shells from the divers But to say that the payment of lease 
money for reserving an exclusive right to fish for chanks was on a par with payments of the 
other characteris to err ” 

It is clear that, in the present case, there is no such reservation of an exclusive 
right m respect of any land. In fact, the first sentence in the quotation above is 
.clearly applicable to the present case if, for the word “ clay”, the word “ sand?” 
is substituted The present 1s a case where sand lying loose on the surface of the 
land 1s to be removed and the whole object of the lease was to obtain the right to 
the sand which was to be the stock-ın-trade of the assessee. The appeals are, conse- 
quently, allowed with costs, the order of the High Court is set aside and the question. 
referred is answered in the affirmative. 


TKK — Appeals allowed. 
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. THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
PRESENT :—M. HIDAYATULLAH, V. BHARGAVA AND C. A. VAJDIALINGAM, JJ. 


The Secretary, Madras Gymkhana Club Employees’ Union *.. Appellant® 
v. alg i ' 
“The Management of the Gymkhana Club , ~.. Respondent. 


Industrial Disputes Act (XIV of 1947), section 2 (j)—! Industry °—Alttributes and tests of— 
Members’ clubs like the Madras Gymkhana club—If ‘ industry’. 


The definition of ‘ industry ° insection 2 (j) of the Industrial Disputes Act is in 
two parts. In its first part it means any business, trade, undertaking , manufac- 
ture or calling of employers. This part of the definition determines an industry 
by reference to occupation of employers in respect of certain activities. These 
activities are specified, by five words and they determine what an industry is and 
what the cognate expression ‘industrial? is intended to convey. The second 
part views the matter from the angle of employees and is designed to include some- 
thing more in what the term primarily denotes. By the second part any calling, 
service, employment, handicraft or industrial occupation or avocation of workmen 
is included in the concept of industry. This part gives the extended connotation. 
If the activity can be described as an industry with reference to the occupation of 
the employers, the ambit of the industry, under the force of the second part, 
takes in the different kinds of activity of the employees mentioned in the second 
part. But the second part standing alone cannot define industry. An industry 
is not to be found in every case of employment. An individual who employes a 
cook gets service from his employee whose avocation is to serve as 2 cook but 
as the activity of the individual is neither business, nor trade, nor an under- 
taking nor manufacture, nor calling of an employer, there is no industry. By 
the inclusive part of the definition the labour force employed in an industry is 
made an integral part of the industry for purposes of industrial disputes although 
industry is ordinarily something which employers create or undertake. 


Primarily, therefore, industrial disputes occur when the operation undertaken 
Tests upon co-operation between employers and employees with a view to pro- 
duction and distribution of material goods, in other words, wealth, but they may 
arise also in cases where the co-operation 1s to produce material services. The 
normal cases are those in which the production or distribution is of material 

“ goods or wealth and they will fall within the expressions, trade, business and 
manufacture. The word ‘trade’ in this context bears the meaning which may be 
taken from Halsbury’s Laws of England, Third Edition, Volume 38, page 8— 
(a) exchange of goods for goods or goods for money ; (6) any business carried 
on with a view to profit, whether manual, or mercantile as distinguished from the 
liberal arts or learned professions and from agriculture ; and business means 

, an enterprise which 1s an occupation as distinguished from pleasure. Manufac- 
ture is a kind of productive industry in which making of articles or material is by 


physical labour or mechanical power. Calling denotes the following of a profes- 
‘sion or trade. 


These words have a clear signification and are intended to lay down definite 
tests. Therefore the principal question and the only legitumate method, ıs to 
see where under the several categories mentioned, a particular venture can be 
brought. Of these categories ‘undertaking’ is the most elastic. This word 
must be defined as “any business or any work or project which one engages in or 
attempts as an enterprise ‘ analogous to business or trade’. It is not necessary that 
the employer must always be a private individual who carries on the operation 
with his own capital and with a view to his own profit The Act in terms con- 
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templates cases of industrial disputes where the Government or a local authority 
or a public utility may be the employer. 


~i Next where the activity is to be considered as an industry, it must not be casual 
but must be distinctly systematic. The work for which labour of workmen is 
required must be productive and the workmen must be following an employ- 
-ment calling or industrial avocation. The salient fact in this context is that the 
workmen are not their own masters but render service at the behest of masters. 
‘This follows from the second part of the definition of “industry ° in section 2 (j) 
of the Act. 


Industry is the nexus between employers and employees and it is this nexus 
which brings two distinct bodies together to produce a result. The test that the 
workmen must not share in the product of their labours cannot be regarded as 
universal. There may be occasions when the workmen may receive a share of 
the produce either as part of their wages or as bonus or as a benefit. 


„ The Madras Gymkhana Club, being a members’ club, is not an ‘industry °. 
None of the following considerations, namely, (a) that the club is organised as 
an industry is organised on a vast scale with multifarious activities, (b) that facili- 
ties of accommodation, catering, sale of alcoholic and non-alcoholic beverages, 
games, etc., are provided, (c) that the club runs parties at which guests are freely 
entertained and that (d) the club has established reciprocal arrangements with 
other clubs for its members, is sufficient to establish that the club is an ‘ industry ? 
within the meaning of Industrial Dispute Act. 


The club does not follow a trade or business. Its activity cannot be described 
as manufacture and the running of clubs 1s not the calling of the members or its 
managing committee. Nor is it an ‘ undertaking ?. It is true that the affairs of 
the club are organised in the way business 1s organised and that there is production 
of material and other services and in a limited way production of material goods 
mainly in the catering department. But these circumstances are not truly repre- 
sentative in the case of the club because the services are to the members them- 
selves for their own pleasure and amusement and the material goods are for their 
consumption. In other words the club exists for ıts members. It has no existence 
apart from ıts members. ' 


Appeal by Special Leave from the Award dated the 2nd September, 1964, 
of the Industrial Tribunal, Madras in Industrıal Dispute No. 19 of 1964. 


B. R. Dotia, E. C. Agrawala, Champat Ra, Kartar Singh Suri, Ambrish Kumar and 
P. C. Agrawala, Advocates, for Appellant 


H. R. Gokkale, Senior Advocate, (M. R Narayanaswamy Iyer and R. Ganapathy 
Zyer, Advocates, with him), for Respondent. - 


The Judgment of the Court was delivered by 


Hıdayatullak, 7 —The Industrial Tribunal, Madras by its award, 2nd September, 
1964, has held that the management of the Gymkhana Club, Madras is not liable 
to pay bonus to its workmen for the year 1962 as the Club 1s not ‘an industry °. 
The Madras Gymkhana Club Employees Union now appeals to this Court by Special 
Leave. 


The Madras Gymkhana Club is admittedly a members’ club and not a pre- 
prietary club. On 3lst December, 1962 ıts membership was about 1,200 with 800 
active members. The object of the club is to provide a venue for sports and games 
and facilities for recreation and entertainment. For the former, it maintains a 
golf course, tennis coürts, rugby and football grounds and has made arrangement 
for billiards, pingpong and other door games. As part of the latter activities it 
arranges dance, dinner and other parties and runs a catering department, which 
provides food and refreshments not only generally but also for dinners and parties 
on special occasions. The club employs six officers (a Secretary, a Superintendent 
and four Accountants and Cashiers), twenty clerks and a large number of peons, 
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stewards, butlers, gate-attendants, etc. Its catering department has a separate 
managerial, clerical and other staff. Altogether there are 194 employees. The 
affairs of the club are managed by a Committee elected annually. Two of the mem- 
bers of the Committee work as Hony. Secretary and Hony. Treasurer respectively, 


- The membership of the club is varied There are resident members, non- 
resident members, temporary members, garrison members, independent lady mem- 
bers, etc. The resident members pay an entrance fee of Rs 300 and Rs 20 per 
month as subscription. Garrison members and independent lady members do not 
pay any entrance fee and their subscription is Rs 10 per month. Guests, both 
local and from outside, are admıtted subject to certain restrictions as to the number of 
days on which they can be invited to the club. The club runs tournaments for the 
benefit of members and for exhibition to non-members. The income and expendi- 
ture of the club are of the order of four and a quarter lakh rupee, its movable and 
immovable properties are worth several lakh rupees and ıts wage bill 1s between one 
and two lakh rupees. The question in this appeal 1s whether the respondent club 
can be said to be an industry for the application of the Industrial Dispues Act, 1947. 
The Tribunal, after considering many decisions rendered by this Court and also by 

-the High Courts in India, came to the conclusion that the club was not an industry 
and the claim for bonus on behalf of its empolyees was therefore unsustainable. 
The appellant union contends that the decision of the Tribunal is not correct and 
that the club must be treated as an industry for the appliation of the Act. 


’ PA 

As we are concerned primarily with the question whether the club comes 
within the definition of ‘ industry ? as given ın the Industrial Disputes Act, we may 
begin by reading that definition and other provisions which have a bearing upon 
the question. The Industrial Disputes Act was passed to make provisions for the 
investigation and settlement of industrial disputes and for certain other purposes 
appearing in the Act. The emphasis in the Act is primarily upon the investigation 
and settlement of industrial disputes. The expression “ industrial dispute’? is 
defined by section 2 (k) as follows — 


“industrial dispute ° means any dispute or difference between employers and 
employers or between employers and workmen, or between workmen and work- 
men, which is connected with the employment or non-employment or the terms 
of employment or with the conditions of labour, of any person.” 


“ Industry * is defined in clause (j) as follows :— 


“industry”? means-any business, trade, undertaking, manufacture or’ calling 
of employers and includes any calling, service, employment, handicraft, or 
industrial occupation or avocation of workmen.’’ ` : 


The word “employer * is defined by clause (g) of the section as— 
“ employer means— 


(1) in relation to an industry carried on by or under the authority of any 
department of the Central Government or a State Government, the authority 
prescribed in this behalf, or where no authority 1s prescribed, the head of the 
department; 


(11) in relation to any industry carried on by or on behalf of a local authority, 
‘the chief executive officer of that authority;” 


“ Workman ”’ is defined by clause (s) of the section and— 


“ means any person (including an apprentice) employed in any industry to 
do any skilled or unskilled manual, supervison, technical or clerical work for 
hire or reward, whether the terms of employment be expressed or implied, and 
for the purpose of any proceeding under this Act in relation to an ındısstrial 
dispute, includes any person who has been dismissed, discharged or retrenched 
in connection with, or as a consequence of, that dispute, or whose dismissal, 
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discharge or retrenchment has led to that dispute, but does not include any such 
person— 


(1) who 1s subject to the Army Act, 1950, or the Air Force Act, 1950, or 
the Navy (Discipline) Act, 1934; or 


(u) who is employed ın the police service or as an officer or other employee 
of a prison; or 


(iii) who is employed mainly in a managerial or administrative capacity; 
or : 


(1v) who, being employed In a superv.sory capacity, draws wages exceeding 
five hundred rupees per mensem or exercises, either by the nature of the duties 
attached to the office or by reason of the powers vested in him, functions mainly 


of a managerial nature.” R 


These definitions have been before this Court on many occasions and we have 
reached a point when one can say that at least some attributes of “industry ” and 
‘industrial disputes’’ may be taken as well-established. These cases concerned 
such diverse institutions and establishments as municipalities, hospitals, solicitor’s 
firm and university Any enquiry to determine the application of the definitions 
to new establishments cannot overlook the settled view. We find ıt convenient to 
say a few words about the earlier decisions of this Court, before embarking upon 
an analysis of the definitions in relation to a members’ club. 


The earliest case ın this Court involved a dispute between a Municipality and 
its employees (D N. Banerjee v. P. B. Mukherjee and otherst). The Municipality 
was held to be an industry and the dispute was held to be an industrial dispute. 
This Court observes that the non-technical or ordinary meaning of “industry ” 1s 
“ an undertaking where capital and labour co-operate with each other for the purpose 
of producing wealth ın the shape of goods, machines, tools, etc.” and for making 
profits, and an industry in this sense includes agriculture, horticulture, etc. The 
Court points out that this is too wide and that every aspect of employer-employee 
connection does not result in an industry. Holding, however, that municipal 
activity cannot be truly regarded as business or trade, this Court considers whether 
it can be an ‘undertaking.’ The suggestion that the word ‘ undertaking’ takes 
its colour from the other four words ın the first part of the definition 1s not accepted. 
It 1s said that this interpretation renders the word superfluous and the latter part 
of the definition unnecessary. Therefore, this Court includes non-profit under- 
takings ın the concept of industry even if there ıs no private enterprise. Referring 
to the inclusion of public utility services ın the scheme of the Act it is held that a 
dispute in a public utility service 1s an industrial dispute, and the fact that the enter- 
prise 1s financed by taxation and not by capital 1s considered irrelevant. In formu- 
lating these dicta the Court is obviously influenced by the analysis of an industrial 
dispute by Issacs and Rich, JJ , ın Federated Munıcıpal and Shire Council Employees of 
Australia v. Melbourne (orporation?. ` 


“Industrial disputes occur when, in relation to operations in which capital 
and labour are contributed ın co-operation for the satisfaction of human wants 
and desires, those engaged ın co-operation dispute as to the basis to be observed, 
by the parties engaged, respecting either a share of the produce or any other 
terms and conditions of their co-operation * * + * 
The question of profit-making may be important from an income-tax point of 
view, asın many municipal cases ın England, but, from an industrial dispute 
point of view, ıt cannot matter whether the expenditure ıs met by fares from. 
passengers or from rates ” 


ictal tan taal 
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In the second case (Baroda Borough Municipality v. Workmen?) a claim for bonus 
by municipal employees was rejected on the ground that the bonus formula was 
inapplicable. The Court, however, went on to observe: 


“It ıs now finally settled by the decision of this Court in D. N. Banerjee v. 
P. B. Mukherjee and others?” that a municipal undertaking of the nature we have 
under consideration 1s an “industry” within the meaning of the-word in 
section 2 (j) of the Industrial Disputes Act and that the expression “industrial 
dispute ” in that Act includes disputes between the municipality and their 
employees ın branches of work that can be regarded as analogous to the carrying on of 
a trade or business.” (emphasis added). 


These two cases lay down that for an activity to be an industry itis not necessary 
that it must be carried on by private enterprise or must be commercial or result 
in profit. It 1s sufficient if the activity ıs analogous to the carrying on of a trade 
or business and involves co-operation between employers and employees. This 
result 1s reached by extending the meaning of ‘ undertaking’ to cover adventures 
not strictly trade or business but objects very simular. 


The definition of ‘employer’ ın our Act clearly shows that a local authority 
may become an employer if it carries on an industry. ‘ This means that a 
municipality, ifıtındulges in an activity which may be properly described as industry, 
may be involved in an industrial d'spute. Local bodies are primar ly subordinate 
branches of governmental activity. They function for public purposes but some 
of their activities may come within the calling of employers although the munıcipali- 
ties may not be trading corporations. Local authorities take away a part of the 
affairs of Government ın local areas and they exercise the powers of regulation and 
subordinate taxation. They are political sub-divisions and agencies for the exercise 
of governmental functions. But 1f they indulge in municipal trading or business or 
have to assume the calling of employers they are employers whether they carry on 
or not business commercially for purposes of gain or profit. 


The activity of the municipality in the first two cases was not attempted to be 
brought within the expressions business and trade. The term ‘ undertaking ? was 
held to coverit. In the third case (Corporation of City of Nagpur v. Employees)’, the 
need to consider ‘trade and business’ arose directly. The question then was 
whether and to what extent the Corporation of Nagpur was an industry under the 
C. P. & Berar Industrial Disputes Settlement Act, 1947? That Act included a 
definition of industry which was different. It included 


“ (a) any business, trade, manufacturing or mining undertaking or calling 
of employers ; 


(b) any calling, service, employment, handicraft or industrial occupation 
or avocation of employees , and 


(c) any branch of an industry or a group of industries.” 


In this definition the qualifying words ‘ manufacturing or mining ’ limited the word 
* undertaking ? and it could not be given the wide meaning given earlier. This 
Court did not attempt to bring municipal activity within the word ‘ undertaking’ 
but brought ıt within the expression ‘trade and business.’ The Court observed 
that there was nothing ın the earlier cases to show that a municipal activity was held 
excluded from those words. As a matter of fact it did (see page 308). Of course, 
there was nothing to show that this Court on the earlier two occasions thought 
it even remotely possible. In the Nagpur Corporatzon’s case3, the Court proceeded 
to consider whether a corporation could be legitimately said to be carrying. on 
business or trade or calling.” It found the definition to be “ very clear” and “not 
susceptible of any ambiguity”, and observed that all the words were very wide and 
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that even if the meaning could be cut down by the aims and objects of the C P. and 
Berar Act as disclosed in the preamble, the main object, namely, social justice 
demanded a wide meaning. The Court distinguished between (a) regal and (5) 
municipal functions of the Corporation and found the latter analogous to business 
or trade because they were not regal and the activity was organised and service 
was rendered. To distinguish between a regal function and a municipal function 
the test applied was: Can the service be performed by an individual or firm for 
remuneration ? ‘This test was not applied ın one later case but ıs not enlightening 
because there 1s hardly any activity which private enterprise cannot carry on. 
As Mr. Gomme in his Principles of Local Government (1897) observes: “ Any 
munıcıpal service can be made to pay dividends on private capital if only the means 
of levying a revenue are granted to private owners.” Even war can be financed 
and waged by commercial houses They manufacture ammunition and war 
equipment and can carry on war with mercenaries. Even the infra-structures 
of Adam Smith can be provided by private enterprise. The East India Company 
did both. It 1s not a little surprising that except in one case ın which there 1s a 


passing reference to it, the Corporation of City of Nagpur case, has not been referred 
to in the later cases of this Court. 


The later cases of this Court v.ew the matter a little differently and formulate 
further tests. Ofthe tests, the first 1s that the activity must be organised as business 
or trade 1s ordinarily organised. Thisis to be taken with the earlier test that ‘ under- 
taking’ must be analogous to business, trade or calling. It will be seen that these 
do not widen the meaning of ‘ undertaking’ but tend to narrow it. The second 
is that the activity need not necessarily be preceded by procurement of capital 
in the business sense nor must profit be a motive. So long as relationship of employer 
and workmen 1s established with a view to production of material goods or material 
services, the activity must be regarded as an undertaking analogous to trade or 
business We shall now review the cases ın which these tests are established. 


In the State of Bombay v. Hospital Mazdoor Sabha®, ıt is held that a hospital run 
by Government 1s included ın the definition of ‘industry.’ It 1s recognised that 
the first part of the definition contains the statutory meaning and the second part 
means “an enlargement of ıt by including otheritems of ındustry.”” Asa matter 
of fact these are not other zlems of industry but aspects of occupation of employees which 
are intended to be an integral part of an industry for purposes of industrial disputes. 
It 1s, however, recognised in the case that a line must be drawn to exclude some 
callings, services and undertakings It ıs held that domestic, personal or casual 
services are not included and examples are given of such services. The meaning 
of industry as ‘an economic activity’ involving investment of capital and syste- 
matically carried on for profit for the production or sale of goods by the employment 
of labour 1s again discarded because profit motive and investment of capital are 
considered unessential. Another test reaffirmed ıs to enquire ‘can such activity 
be carried on by private individual or group of individuals? Answering that 
a hospital can be run by a private party for profit, ıt 1s held that a hospital is an 
industry even 1f1t 1s run by Government without profit: Who conducts the activity 
or whether ıt is for profit, are considered irrelevant questions. It is, however, 
again emphasised that an undertaking to be an industry must be analogous to trade 
or business. Itıs, therefore, laid down that an activity systematically or habitually 
undertaken for the production or distribution of goods or for rendering material 
services to the community at large or a part of such community with the help of 
employees1s an undertaking. In this way, the connection between trade and business 
on the one hand and yndertaking on the other 1s established which seems to indicate 
that the expression ‘ undertaking’ must take 1ts colourfrom the other expressions. 
An industry 1s thus said to involve co-operation between employer and employees 
for the object of satisfying material human needs but not for oneself nor for pleasure 


e 
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ZA 
nor necessarily for profit. 'These dıcta are based on the observatıons of Isaac, J. 
quoted earlier and in a later case [The Federated State School Teachers’ Assoctatıon of 
Austaha v. The State of Victoria and others ]. 


In the next case Ahmedabad Textile Industry Research Association V. State of Bombay?, 
the question was-whether an Association for research maintained by the textile 
industry and employing technical and other staff was industry The case repeated. 
the tests stated ın the Hosfutal case? and applied them. It was held that the Assocıa- 
tion was providing material services to a part of the community, was carried on. 
with the help of employees, was organised in a manner ın which trade or business 
1s organised and there was co-operation between employers and employees. For 
the first time a fresh test was added that the employees had no mghtsin the results 
of their labour or ın the nature of business and trade the partnership 1s only associa- 
tion between the employer and employee. 


However, ın the next case of National Union of Commercial Employees v. M. R. 
Meher*, where the employees of a firm of solicitors demanded bonus and the case 
satisfied the tests so far enumerated, a new test was added that the association of 
capital and labour must be direct and essential. The service of a solicitor was 
regarded as individual depending upon his personal qualifications and ability to 
which the employees did not contribute directly or essentially. Their contribution, 
it was held, had no direct or essential nexus with the advice or services In this 
way learned professions were excluded. 


In the next two cases the difficulty of laying down tests from case to case was 
felt. In Harinagar Cane Farm v The State of Bıhar5, a cane farm was purchased 
by a sugar factory and worked as a department ,for supply of sugarcane The 
agricultural operations were held to be an industry on the facts but ıt was held that 
apriculture under all circumstances could not be called an industry. This Court 
reversed 1ts method of looking for the tests from other cases and referred to them only 
after ıt had reached its conclusion observing that the Court must refrain from laying 
down unduly broad or categorical propositions. 


In the next case (Umversity af Delh and another v Ramnath®) the question was 
whether bus drivers employed by the University were workmen. The concept 
of service was narrowed and it was held that the educational institutions were 
not an industry. Their aim was education and the teachers profession was not to 
be assimilated to industrial workers This Court again stated that 1t must not be 
understood as laying down a general proposition. 


The changes made ın the meaning of the expressions used ın the defimtion of 
industry in the Act, disclose a procrustean approach to the problem The words 
must mean something definite, but some of the tests were found unsatisfactory to 
cover new cases as the creation of new tests clearly shows For example, the 
emphasis resulting from the extension of the definition 1sits latter part to include 
services of employees, received little recognition in the later cases Too much 
insistence upon partnership. between employers and employees 1s evident ın the 
Solicitors caset and two little inthe Assoczation case? And yet ıt simpossible to think 
that this test 1s universal. What partnersihp can exist between the Company and} 
or Board of Directors on the one hand and the menial staff employed to sweep 
floors on the other? What direct and essential nexus ıs there between such 
employees and production? This proves that what must be established 1s the exis- 
tence of an industry viewed from the angle of what the employer 1s doing and if 
the definition from the angle of the employer’s occupatioy 1s satisfied, all who 
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render service and fall within the definition of workman come within the fold of 
industry irrespective of what they do. Thereis then no need to establish a partnership 
as such in the production of material goods or material.services. Each person 
doing his appointed task in an organisation will be a part of the industry whether 
he attends to a loom or merely polishes door handles. The fact of employment as 
envisaged in the second part is enough provided there 1s an industry and the employee 
is a workman. The learned professions are not industry not because there is 
absence of such partnership but because v.ewed from the angle of the employer’s 
occupation, they do not satisfy the test. A solicitor earns his livelihood by his own 
efforts. If his work requires him to take help from menials and other employees 
who carry out certain assigned duties, the character of the solicitor’s work is not 
altered. What matters ıs not the nexus between the employee and the product of 
the employer’s efforts but the nature of the employer’s occupation. If his work 
cannot be described as an industry his workmen are not industrial workmen and 
the disputes arising between them are not industrial disputes The cardinal test is 
thus to find out whether there 1s an industry according to the denotation of the word 
in the first part. The second part will then show what will be included from the 
angle ofemployees. We shall now apply this approach to the definition ın the hght 
of the earlier decisions of this Court in so far as they are consistent and then deter- 


mune whether the club ın this case can come within the meaning of ‘ industry ’as 
determined by us. - 


The definitions have been set out by us earlier ın this judgment. The definitions 
are interrelated and are obviously knit together. Stated broadly the definition of 
“industrial dispute’ contains two limitations. Firstly, the adjective ‘industrial ? 
relates the dispute to an industry as defined in the Act and, secondly, the definition 
expressly states that not disputes and differences of all sorts but only those which. 
bear upon the relationship of employers and workmen and the terms of employ-: 
ment and conditions of labour are contemplated. As such dispute may arise between 
different parties, the Act equally contemplates disputes between employers and 
employers or between employers and workmen or between workmen and workmen. 
The definition of the expression ‘ industrial dispute ? further shows that certain dis- 
puts can never be considered under the Act. For example, disputes between 
Government and an industrial establishment or between wor, 


kmen and non-work- 
men are not the kind of disputes of which the Act take notice. , 


vi 

The word ‘employer’ is not specifically defined but merely indicates who is 
to be consıdered an employer for purposes of an ındustry carried on by or under 
authority of a department of Government and by or on behalf of a local authority. 
This definition gives little assistance because ıt 1s intended to operate ın relation to 
an activity properly describable as an industry and this takes one back to the defini- 
tion of:‘ industry ’." The definition of ‘ workman’ ıs a little better. Although it 
again refers one back to an industry, 1t gives some guidance. Workman means any 
person employed to do skuled or unskilled manual, supervisory, technical or clerical 
work for hire or reward. The expression, however, does not include persons 
employed ın some named services of .Government. Even ın an industry those 
employed mainlyin a managerial or administrative capacity and supervisors drawing 
more than five hundred rupees as wages or exercising functions mainly of a 
managerial nature, are also to be left out of the definition In this way the general 
nature of the dispute, the partres to the dispute and the contents of the dispute are, 
therefore, reasonably clear. A dispute must however be an industrial dispute or, as the 
several defin'tons already noticed say, must arise zn relation to an industry. ‘This is 
where the d fficulty begins because the statutory definit'on of ‘ industry * has led to 


some divergence of vieWs in the Labour Tribunals, the High Courts and even in this 
Court. 


The definition of ‘industry’ is in two parts In its first part it means any 
business, tade, undertaking, manufacture or calling of employers. This part of the 
definition determines an industry by reference to occupation of employers in respect 
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of certain activities. These activities are specified by five words and they deter- 
mine what an industry 1s and what the cognate expression ‘industrial’ 1s intended 
to convey. This 1s the denotation of the term or what the word denotes. We shall 
presently discuss what the words “ business, trade, undertaking, manufacture or 
callıng ” comprehend. The second part views the matter from the angle of 
employees and is designed to include something more ın what the term primarily 
denotes. By the second part of the definition any calling, service, employment, 
handicraft or industrial occupation or avocation of workmen is included ın the con- 
cept of industry. This part gives the extended connotation. If the activity 
can be described as an industry with reference to the occupation of the employers, 
the ambit of the industry, under the force of the second part, takes in the different 
kinds of activity of the employees mentioned in the second part But the second 
part standing alone cannot define ‘industry’. An industry 1s not to be found in 
every case of employment or service. An individual who employs'a cook gets service 
from his employee whose avocatıon 1s to serve as a cook but as the activity of the 
individual is neither business, nor trade, nor an undertaking, nor manufacture, nor 
calling of an employer, there is no industry. By the inclusive part of the definition 
the labour force employed ın an industry ıs made an integral part of the industry 
for purposes of industrial disputes although industry is'ordınarıly something which 
employers create or undertake. oe 

The definitions in the Industrial Disputes Act are borrowed from other statutes. 
The definition of ‘ industrial dispute’ 1s taken from an Act of 1906 (6 Edw. VII c. 47) 
and slightly modified.- There, the definition ran— f t 


é 

“any dispute between employers and workmen, Which ıs connected with the- 
” employment or non-employment, or the terms of the employment or with, the 

conditions of labour, of any person ”. e ; . 
Our definition only adds to the list of disputes one between employers and employers: 
Similarly, the latter part of the definition of * industry ’ which has caused. us some 
trouble 1s taken 'from section 4 of the Commonwealth Conciliation and Arbitration 
Act which ‘includes in the concept of ındustry— ` >, oy, 


$ M £ . . $. ` . A Pf, 
“any calling, service,’ employment, handicraft or industrial occupation or 
> avocation of eniployers, on"land and water.” ii | 


Decisions rendered ‘on these definitions (and some others very, simular), have natu- 
rally influenced opınıon-making ın this Court The Australian cases in particular 
have been sub rose all the tıme., The, difficulty in using Australian cases with a'text- 
book ‘approach is perhaps not quite noticed. The term ‘ industr-al: dispute ? which 
the Australian High Court was defining was from section 51 (XXXV) of the Consti- 
tution Act. There was'no definition of the expression and ıt was recognised that the 
common understanding of that expression was not what was meant but something 
different. In a great.body of cases the problem presented ıts'many facets and the 
approach was pragmatic. Higgins, J., Federated Municipal and Shire Council Employees 
of Australia v. Melbourne Corporation* cautioned against gıvıng-a crystallised meaning; 
to the expression. He observed * ' j 


“Itis notnecessary.—or, as I think, desirable—that we should, in answering the 
specific question asked of us, commit ourselves to a final, exhaustive defimtion of a 
popular phrase as that in question”. (page 574). $ 


In the Harinagar Cane Farm? and the University cases®, this Court also made a similar 
observation In the former ıt was observed : = ` 


“We have referred to these decisions only to emphasise the point that this 
” Court has consistently refrained from laying down unduly broad or categorical 
Propositions..... ........ VE a e.: 


The attempt to avoid generalisations (however commendable) has one dis- 
advantage. In Australia the Courts were dealing with the problem without a defini- 


` 
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tion and thought that they should move cautiously to avoid hardening any particular 
view too far. We have all the terms except ‘employer’ defined by the statutes. 
Our taskıs to give meaningsto the words which are intended ‘to lay down the full 
connotation. Taking each operation py itself and determining on the basis of facts 
whether ıt ıs an industry without attempting to pın-pont whether it 1s a business, 
or a trade, or an undertaking, or manufacture, or calling of employers, ıs to ignore 
somewhat the guidance afforded by the statute through its own dictionary There- 
fore, while we accept the views expressed uniformly we think any view which seems. 
contradicted by later decisions because ıt was unrelated to the words of the defini-, 
tions should not be allowed to harden We also take the opportunity of relying a 
little more on the guidance from the Act. 


The principles so far settled come to this. -Every human activity in which 
enters the relationship of employers and employees, is not necessarily creative of an 
industry.’ Personal services rendered by domestic and other servants, admınıstra- 
tive services of public officials, service ın aid of occupations of professional men, such 
as doctors and lawyers, etc., employment of teachers and so on may result in rela- 
tionships in which there are "employers on the one side and employees on the other 
but they must be excluded because they do not corne within the denotatıon of the. 
term'* industry ’. * Primarily, therefore, industrial disputes occur when the opera- 
tion undertaken rests upon co-operation between, employers and employees with 2. 
view to production and distribution ofmaterial goods, in other words, wealth, but, 
they may arise also in cases where the co-operation is to produce material services. 
The normal cases are those in which the production or distribution ıs of material 
goods or wealth, and they will fall-within the expressions trade, business and manu- 
facture. The word “trade * ın this context bear the meaning which cul be taken. 
from Halsbury’s Laws of England, Third Edition, Volume 38,-page 8—. 


g 


' (a) sekans of good; or goods for money; A : t tas 


. P , , (6) any business carried on with a view to profit, whether manual, or mer- 
cantıle, as distinguished’ from the jaberal arts or learned, professions and from 


agriculture ; ) Mi Na ae : 


and business means an enterprise which ıs an occupation as, distinguished from plea- 
sure. t: Manufacture is a kind of productive industry ın which the making of articles. 
or material (often on a-large scale) 1s by physical labour, or mechanical power.. 
Callıng denotes the following of a profession or trade. 


“he at 


o. “These words have a clear signification and are intended to lay down definite: 
tests. ‘Therefore the principal question’ (and the only legitmite method) 1s to see 
where under the several categories mentioned, a particular venture'can be brought. 
Of these categories ‘undertaking 1s the most elastic. According to Webster’s 
dictionary, ‘ undertaking’ means ‘ anything undertaken’ or ‘any business, work 
or project which one engages in or attempts, as,an enterprise.” Itis this category, 
which has figured ın the cases of this Court, It may be stated that this Court began. 
by stating in Banerji’s case1, that the word ‘ undertaking,’ ıs not to be interpreted. 
by association with the words that precede or follow it, but after the Solzcitor’s% 
and the University cases®, ıt is obvious that liberal arts andlearned professions, educa- 
tional undertakings and professional services dependent on the personal qualifi- 
cations and ability of the donor of services are not included. Although business may” 
result 1 n service the service 1s not regarded as material. That 1s how th service of a 
Solicitor firm is distinguished from the service of a building corporation. Other- 
wise what is the difference between the services of a typist in a factory and those of 
another typist ın a Solicitor’s office or the service of a bus driver in a municipality 
and of a bus driver im a University? The only visible difference ıs that in the one 
case the operation 1s a part of a commercial establishment producing material 
goods or material services andin the other there 1s a non-commercial _undertaking. 
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The distinction of an essential or direct connection does not appear to be so strong 
as the distinction that ın the one case the result 1s the production of material goods 
or services and in the other not. 


It is, therefore, clear that before the work engaged in can be described as an 
industry, it must bear the definite character of ‘trade’ or ‘business’ or ‘ manufac- 
ture ° or ‘ calling ? or must be capable of being described as an undertaking resulting 
in material goods or material services. Now ın the application of the Act, the under- 
taking may be an enterprise ofa private individual or ındividuals On the other 
hand, it may not. It is not necessary that. the employer must always be a private 
individual who carries on the operation with his own capital and with a view to his 
own profit. The Act in terms contemplates cases of industrial disputes where the 
Government or a local authority or a public utility service may be the employer. 


The expansion of Governmental or municipal activity in fields of productive 
industry is a feature of all developing welfare States. This is considered necessary 
because it leads to welfare without exploitation of workmen and makes the pro- 
duction of material goods and services cheaper by eliminating profits. Government 
and local authorities act as individuals do and the policy of the Act is to put Govern- 
ment and local authorities on a par with private individuals. But Government can- 
not be regarded as an employer within the Act ifthe operations are governmental 
or admunistrative in character. The local authorities also cannot be regarded as 
industry unless they produce material goods or render material services and do not 
share by delegation in governmental functions or functions incidental thereto. 
‘There is no essential difference between educational institutions run by munici- 
palities and those run by universities. And yet a distinction 1s sought to be made on 
the dichotomy of regal and municipal functions. Therefore, the word “under- 
taking ° must be defined as “any business or any work or project which one engages 
in or attempts as an enterprise analogous to business or trade.” This 1s the test laid 
down in Banerji’s case? and followed in the Baroda Borough Municipality case? Its 
extension in the’ Corporation case? was unfortunate and contradicted the earlier cases, 


Next where the activity is to be considered as an industry it must not be casual 
but must be distinctly systematic. The work for which labour of workmen is 
required, must be productive and the workmen must be follewing an employment, 
calling or industrial avocation. The salient fact in this context ıs that the work- 
men‘ are not their own masters but render service at the behest of masters. This 
follows from the second part of the definition of industry. Then again when private 
individuals are the employers, the industry is run with capital and with a view to 
profits. These two circumstances may not exist when Government or a local 
authority enter upon business, trade, manufacture or an undertaking analogous to 
trade. - 


The labour force includes not only manual or technical workmen but also those 
whose services are necessary or considered ancillary to the productive labour of 
others but does not include any one who, in an industrial sense, will be regarded, 
by reason of his employment or duties, as ranged on the side of the employers. 
Such are persons working in a managerial capacity or highly paid supervisors, 


Further the words are “industrial dispute” and not “ trade dispute ”. Trade 
is only one aspect of industrial activity ; business and manufacture are two others. 
The word. also is not industry in the abstract which means diligence or assiduity 
in any task or effort but a branch of productive labour. This requires co-operation 
in some form between employers and workmen and the result is directly the product 
of this association but not necessarily commercial. The expressions ‘terms of 
employment ’ and ‘ conditions of labour ’ indicate the kind; of gonflict between those 
engaged in industry on opposite but co-operating sides. These words take in dispute 
as tothe share in which the receipts in a commercial venture shall be divided 
m 

1. (1953) S.GJ 19: (1953) 1 MLJ 195 (1957) 1 Lab.L.J. 8. .* 
(1953) SCR, 302 3 (1960) 2 SCR, 942 : ALRe 1960 S.C, 
2. (1957) $.G.J 95: (1957) S.C.R. 33: 675. 
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and generally cover hours of work and rest, recognition of representative bodies of 
workmen, payment for piece work, wages—ordinary and overtime, benefits, holidays 
etc The definition takes ın disputes between employees and employees such as 
demarcation disputes and disputes between employers and employers such as wage 
warfare ın an area where labour ıs scarce and disputes of a like character. The 
whole paraphernalia of settlement, conciliation, arbitration (voluntary as well as 
compulsory) agreements, awards etc shows that human labour has value beyond 
what the wages represent and therefore 1s entitled to corresponding rights ın an 
industry and employers must give them their due Industry 1s the nexus between 
employers and employces and it ıs thiS nexus which brings two distinct bodies 
together to produce a result We do not think that the test that the workmen must 
not share ın the product of their labours adopted ın one case can be regarded as 
universal ‘There may be occasions when the workmen may receive a share of the 
produce either as part of their wages or as bonus or as a benefit., , 


b ba 


ene 


e $ ' a 1 

This ends discussion of what is an industry. We are now in a position to con- 
sider whether the Madras Gymkhana Club, fulfils the tests laid down by this Court 
and accepted here by us. In support of the claim on behalf of the Employees 
Union, our attention was drawn to two decisions of the Calcutta High Court relat- 
ing to the Bengal Glub Lid *, and Royal Galcuta Golf Club®. Both decisions are by 
a learned single Judge. ““They.were cases öf incorporated companies running clubs 
for profit and as business. There are, ‘however, observations which are clearly 
obiter, that even a non-proprietary members’ club ın an industry. Founding itself 
“on those obsérvations the union contends that the clitb in the present case must also 
be treated as an industry.’ In fine the'claım ıs based on' the following considera- 
tions : (a) that the club is organised as an industry 1s organised on a vast scale with 
multifarious activities, (b) that facilities of accommodation, catering, sale of alco- 
holic and non-alcoholic beverages, games etc., are provided (c) that the club runs 
parties at which guests are freely entertained and (4) that the club has established 
reciprocal arrangements ‘with dther ‘ cliibs’ fór 1ts‘members. In our opinion none of 
these considerations is sufficient to establish that the club is an industry within the 
imi AG SNR dane Deas: ease 

We, cannot go by the size of the club or the largeness of its membership or the 
number or extent of these activities. We have to consider the essential character of 
the Club activity in relation to the definition of industry As we said before, the 
definition is-in two parts. The first part which we called the denotation or the 
meaning of the words shows what an industry'really‘is-‘and the second part contains 
the extended connotation tò indicate’ who will be considered an integral part of the 
industry on the side of emiployees. “Beginning with the second part, it may at once 
be conceded that the activity of the club is conducted with the aid of employees who 
follow callings or avocations. Theréfore, 1f the activity of the employers is within the 
realm of industry, the answer must be ın favour of the union But taking the first 
part of the definition it may also be said that the club does not follow ‘a trade or 
business Its activity gannot be described as manufacture and the running of clubs 
is not the calling of the members or its managing committee. The only question is, 
ds it an undertaking ? : ; 


Here the appearances are somewhat against the club. It 1s not of any conse- 
‘quence that there is no profit motive because that is considered immaterial. It is 
also true that the affairs of the club are organised in the way business 1s organised, 
and that there is production of material and other services and in a limited wa 
production of material goods mainly ın the catering department. But these cir- 
cumstances are not truly representative in the case of the club becaus 
are to the members themselves for their own pleasure and amusement and the 
material goods are for their consumption. In other words, 


the club exists for its 
members. No doubt occasionally strangers also take benefit from its services but 
© 


4 


e the services 


, 


1 AIR. 1956 Cal $45 2 AIR. 1956 Cal 550. 
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they can only do so on invitation of members. No one outside the list of members 
has the advantage of these services as of right. Nor can these privileges be 
bought. In fact they are available only to members or through members. 


If today the club were to stop entry of outsiders, no essential change in its 
character v:5-a-vıs the members would take place. In other words, the circumstances 
that guests are admitted is irrelevant to determine if the club is an industry. Even 
with the admission of guests being open the club remains the same, that is to say, 
a member’s self-serving ımstıtution. No doubt the material needs or wants of a 
section of the community is catered for but that is not enough. This must be done 
as part of trade or business or as an undertaking analogous to trade or business. 
This element is completely missing in a members’ club. = 

It is contended that, although there is no incorporations as such, the club has. 
attained an existence distinct from its members. It may be said that members come 
and members go but the club goes on for ever. That is true ina sense. We are 
not concerned with members who go out. The club belongs to members for the 
time being on its list of members and that is what matters. Those members can deal 
with the club as they like. Therefore, the club is identified with its members at a 
given. point of time. ‘Thus it cannot be said that the club has an existence apart 
from the members. ` 


It is said that the case of the club is indistinguishable from the Hospital case? 
That case is one whiċh may be said to be on the verge. There are reasons to think 
that it took the extreme view of an industry. We need not pause to consider the 
Hospital case, because the case of a members’ club is.beyond even the confines esta- 
blished by that case. In our judgment the Madras Gymkhana Club being a members” 
Club is not an industry and the Tribunal was right in so declaring. : 

' The appeal fails and is dismissed but we make no order about costs, 
. V.K. SR © Appeal dismissed. 
. THE SUPREME COURT OF INDIA. e 
(Civil Appellate Jurisdiction.) ae 
_ PRESENT :—J. C. SHAH, S.M. Sikri AND V. RAMASWAMI, JJ. 
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The State of Madras ; , .. Appellant®’ 





v. , 
R. Nandlal & Co. .. Respondent. 
Central Sales Tax Act (LXXIV of 1956) (as amended by Act XX XI of 1958), sections 
8 (1) ana 8 (2) (b) and sections 13 (1) (d), 13 (3) and 13 (4) (e) and rule 10 (1) of 

_ the Central Sales Tax (Madras ) Rules, 1957)—Rule 10 (1) applies omy to dealers 

in the State of Madras and not to dealers outside State and therefore Proviso to rule 10 (1) 
inapplicable to purchasing dealer outside State—Competency of State authorities to provide 

that a single declaration covering more than one transaction shall not be made under section. 

13 (3) and (4)—Validity of suck rule. i e 


A registered dealer sellıng goods in the course of inter-State trade or commerce: 
of the description referred to in sub-section (3) is liable under section 8 (1) of the 
Central Sales Tax ‘Act to pay tax only at the rate of one per cent. on his turnover.. 
But ta qualify himself for that rate of tax, he has to furnish to the prescribed 
authority a declaration duly filled and signed by the registered dealer to whom the 
goods are sold Sucha declaration must contain the prescribed particulars in the 
prescribed form obtained from the prescribed authority. If the selling agent 
fails to furnish the declaration in the prescribed form, he is liable to pay tax at the 
higher rate mentioned in sub-section (2) (b) of section 8. 


A registered dealer contemplated by rule 10 is one registered in the State where 
he has his place of business. The dealer has again to obtain the form of declaration. 
1.- (1960) S.C.J. 79: (1966) 2 S.C.R. 866. ~ — .* 
*C.A. No. 604 of 1966. . 148 April, 1967. 
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from the assessing authority in the State of Madras. These are clear indications. 
that the rules framed by the Madras Government were intended tc apply to dealers 
within the State of Madras It was held that the High Court was right in holding 
that under the scheme of the Central Sales Tax Act and the rules framed under 
that Act by the State of Madras, the injunction against the purchasing dealers. 
in rule 10 (1) did not apply to dealers in the State of Punjab. 


Since rule 10 (1) requiring that a separate declaration form in respect of each. 
individual transaction shall be furnished was intended only to apply to dealers 
in the State of Madras, and not to dealers outside the State, Proviso to rule 10 (1) 
which directs that no single declaration shall cover more than one transaction of 
sale except in certain cases has no application to a purchasing dealer outside the 
State of Madras. The rules framed by the Madras Government do not other- 
wise impose any binding obligation upon the selling dealer in the State of Madras. 
to obtain a separate declaration form in respect of each sale transaction, nor do 
the rules visit him with a penalty on failure to comply with the requirement. It 
was held that it was not within the competence of the State authorities under 
section 13 (3) and (4) of the Central Sales Tax Act to provide that a single decla- 
ration covering more than one transaction shall not be made. Authority to 
prescribe such an injunction cannot have its source in section 13 (3) or section 
13 (4) (e) ; it can only be in the authority conferred by clause (d) of section 13 (1) 
by the Central Government. The Central Government has, in exercise of the 
powers under section 13 (1) (d), prescribed the form of declaration and the parti- 
culars to be contained in the declaration. A direction that there shall be a separate 
declaration in respect of each individual transaction may appropriately be 
made in exercise of the power conferred under section 13 (1) (d). The State 
Government is undoubtedly empowered to make rules under sub-sections (3) and 
(4) of section 13 ; but the rules made by the State Government must not be in- 
consistent with the provisions of the Act and the rules made under sub-section (1): 
of section 13 to carry out the purposes of the Act. It the authority to make a 
rule prescribing that the declaration shall not contain more than one transaction 
can be made only under section 13 (1) (d), the State Government cannot exer- 
cise that authority. It was pointed out that the situation which has arisen in 
this case could have been avoided, ifinstead of each State making its rules reguir- 
ing that no single declaration shall cover more than one transaction, the Central: 
Government in exercise of the power under section 13 (1) (d) of the Act had made 
the rules, we of 

The assumption made by the High Court that no rule was made by the State: 
of Punjab under section 13 (4) (e) of the Central Sales Tax Act was held to be 
erroneous, 


Appeal by Special Leave from the Judgment and Order dated 5th August,, 
1964 of the Madras High Court in Tax Case No. 131 of 1963 (Revision No. 87). 


G. Ramanujam and A. V. Rangam, Advocates, for Appellant. 
K. Srinivasan and R. Gopalakrishnan, Advocates, for Respondent. 


The Judgment of the Court was delivered by 


Shah, F.—M/s. R. Nand Lal and Gampany—hereinafter called ‘ th- assessee >—- 
are dealers in wool at Vantyambadi in North Arcot District in the State of Madras.. 
In proceedings for assessment of sales-tax for the year 1959-60 the assessees were 
assessed to pay tax at the rate of seven per cent. on a turnover of Rs. 2,08,343-05 
from sales effected by them to certain registered dealers in the State of Punjab. 
The assessirg authority declined to assess the turnover at one per cent. as prescribed 
by section 8 (1) of the Central Sales Tax Act 1956, because in his view the assessees 
had su&muitted declarations ın Form ‘ Q’ covering two or more transactions contrary 
to the first proviso to, rule 10 (1) of the Central Sales Tax (Madras) Rules, 1957 
The Appellate Assistant Commissioner and the Sales Tax Appellate Tribuna I 
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Madras confirmed the order of the assessing authority. The High Court of Madras, 
in exercise of 1is revisional jurisdiction, set aside the order of the Sales Tax Appellate 
Tribunal, and declared that the assessees were liable to pay tax on the turnover ın 
dispute at the lower rate. The State cf Madras has appealed to this Court with 
Special Leave. ` 


WS Section 8 of the Central Sales Tax Act, 1956 (as amended by Act XXXI of 
1958) ın so fer as ıt 1s material provided - 


“(1) Every dealer, who ın the course of inter-State trade or commerce— 
(a) x * + i * | 
(b) sells to a registered dealer other than the Government goods of the des- 
cription referred, to ın sub-section (3) ; : i a 


shall be lable to pay tax under this Act, which shall be one per cent. of his turnover, 


(2) The tax payable by any dealer on his turnover in so far as the turnover or 
any pact thereof relates to the sale of.goods'1n the course of inter-State trade or 
~ commerce not falling within sub-section (1)— 
| 


, (a) e x R” $ e m { * a ‘ 
i (b) in the case of goods other than declared goods, shall be calculated at the 
rate of seven per cent. or at the rate applicable to the sale or purchase of such goods 


inside the appropriate State, whichever 1s higher ;. ; 

CA) 0 * g Mn a3 
2 (3) : l ‘ * — * va ‘ oe K vi l r 
F4) The provisions of sub-section (1) shall not apply « to any sale in ihe 
- course ofınter-State trade or commerce unless the dealer selling the goods furnıshes 
‘to-the prescribed authority in the prescribed, manner— , , 


. vs st 
— (a) adeclaration duly filled and signed by the registered dealer to whom the 
goods are sold containing the prescribed particulars in a prescribed form obtained 


na 


from the'prescribed authority jor Ole a p. Se cae t 
: to t a Rae ae e 
zty (5) i x >, ¥ + 4 i. 
i a b er ry ' my yoy 
(5) , Lİ i i * 1 * |. ‘ PER çi i 


It is common ground that the turnover was in respect of goods of the class 
-specified ın the certificate of registration of the registered dealer purchasing the goods 
„as being intended for resale by him or for use by hım ın the process of manufacture 
-of goods for sale. A registered dealer ‘selling “goods, in the ‘course ''of inter-State 

trade or commerce of the description referred to in ‘sub-section (3) is hable’ under 
section 8 (1) of the Central Sales Tax Act to pay tax only at the rate of one per cent. 
on his turnover. But to quality himself for that rate of tax, he has to furnish to the 
prescribed authority a declaration duly filled and signed: by the registered dealer 
to whom the goods are sold. Such a declaration must contain the prescribed 
particulars in the- prescribed form obtained from: thẹ 'prescribed authority, If the 
selling dealer fails to furnish the declaration ın the preseribed form, he ıs lable to 


< 


pay tax at the higher rate meationed in sub-section (2) (4) of section 8. 


The respondents did furnish declarations in Form ‘Œ’ prescribed under the 
-Rules framed by the Central Government in exercise of the powers vested by section 
13 (1) (d) cf the Central Sales Tax Act But each such declaration covered more 
transactions of sale than one and the aggregate-value of the transactions recorded in 
each declaration exceeded Rs. 5,000. The sales-tax authorities and the Tribunal 
were of the view that these declarations contravened the express direction of the 
rule made by the Madras State in exercise of the powers under s ction 13 (4) (2) 
of the Central Sales Tax Act The High Court held that rule 10 (1) of the Central 
‘Sales Tax (Madras) Rules, 1957, applied only to a transaction of purchase by a 
dealer in the State of Madras, and not to the purchasing dealer in the State 
of Punjab, that the Madras State was incompetent to frame rules governing the 
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conduct of the purchasing dealers in the Punjab ; that since the correspanding rules 
framed by the State of Punjab under section 13 (4) (e) of the Central Sales Tax Act 
did not include a provision requiring separat, form to be used for each sale transac- 
tion, the purchasing dealers were not obliged to comply with rule 10(1) of the Madras. 
Rules, and that since the Madras selling dealers could not compel the purchasing: 
dealers to comply with the rules relating to furnishing of separate declaration forms 
ordamed by the Madras Rules, the declarations were not defective. In any event the 
High Court held, rule 10(1) ofthe Madras Rules was directory and not mandatory, 


The assumption made by the High Court that no rule was framed by the State 
of Punjab under section 13 (4) (e) of the Central Sales Tax Act requirirg the pur- 
chasing dealers in the State of Punjab to issue a separate declaration form ın respect 
of each individual transaction ıs erroneous. It is conceded böföre us that the 
Punjab Government had in purported exercise of the powers under sub-sections. 
(3) and (4) of section'13 of the Central Sales Tax, 1956, made rule 7 (2-A) with 
effect from 17th February, 1958 that: 


“No single declaration in Form ‘C’ prescribed under the Central Sales Tax 
(Registration and Turnover);Rules, 1957, shall cover more than one transaction of 
sale except when the total amount of sales does not exceed five thousand rupees.’” 


But, for reasons which we will presently set out, the judgment of the High Court 
must still be affirmed. 


Sub-section (4) of section 8 of the Central Sales Tax Act provides that in order 
to qualify himself for the lower rate of tax in respect of sales in the course of inter- 
State trade or commerce, the dealer selling goods has to furnish to the prescribed 
authority in the prescribed manner a declaration duly filled and signed by the regis- 
tered dealer to whom the goodsaresold The expression “ prescribed authority °” 
and ‘prescribed manner’? mean the authority and manner prescribed by rules 
made under the Act. Section 13 (1) of the Central Sales Tax Act, 1956, authorises 
the Central Government to make rules, providing enter alia, the form in which. 
and the particulars to be contained in any declaration or certificate to be given under 
the Act. By sub-section (3) of section 13 the State Government is authorised to- 
make rules not inconsistent with the provisions of the Act and the rules made under 
sub-section (1) to carry out the purposes of the Act, and by sub-section (4) of section 
13 the State Governmert is, in particular and without prejudice to the powers 
conferred by sub-section (3), authorised to make rules for all or any cf the purposes. 
set out therein including 


“ the authority from whom, the conditions subject to which and the fees subject 
to payment of which any form ofdeclaration prescribed under sub-section (4) of 
section 8 may be obtained, the manner in which the form shall be keptin custody 
and records relating thereto maintained, the manner in which any such form 
may be used and any such declaration may be furnished.’ 


In exercise of the power conferred by section 13(1)(d) the Central Government 
has prescribed the form ofdeclaratién to be furnished by the purchasing dealer under 
section 8 (4). ThatisForm‘C’. The formis.n three sections—the “ counterfoil”, 
the “duplicate? and the “original”. The “original” contains at the foot of the 
Form the following Note :— 

“ (To be furnıshed to the prescribed authority in accordance with the rules 

framed under sect.on 13 (4) (e) by the appropriate State Government )” 


The Madras State Government presuming to act in exercise of authority under 
section 13 (3) and section 13 (4) (e) framed the Central Sales Tax (Madras) Rules,, 
1957, rule 10 (1) of,which reads as follows :— 


“ A registered dealer, who wishes to purchase goods from another such dealer 
on payment of tax at the rate applicable under the Act to sales of goods by one 
registered dealer to another, for the purpose specified in the purchasing dealer’s 
certificate of registration, shall obtain from the assessing authority in the City 
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of Madras and the registering authority at other places a blank declaration form 
prescribed under rule 12 of the Central Sales Tax (Registration and Turnover) 
Rules, 1957 for furnishing it to the selling dealer. Before furnıshıng the declara- 
tion to the selling dealer, the purchasing dealer or any responsible person authoriz- 
ed by him in this behalf shall fill in all the required particulars 10 the form and 
shall also affix his usual signature in the space provided in the form for this pur- 
pose. Thereafter, the counterfoil of the form shall be retained by the purchasing 
dealer and the other two portions marked “ original ” and “duplicate ”? shall be 
made over by him to the selling dealer : 


Provided that no single declaration shall cover more than one transaction 
of sale except— : 


* (a) ın cases where the total amount covered by one declaration is equal to or 
less than Rs. 5,000 or such other amount as the State'Government may, by a 
general order, notify ın the Fort St. George Gazette, and il 

(b) * x ço “>. 


Ex facie, this rule imposes no obligation upon a dealer in the State of Madras wishing 
to sell goods ıt applies to a dealer wishing to purchase goods from another dealer. 
‘The argument that clause (1) ofrule 10 is intended to apply to a-registered dealer in 
the State of Punjab is negatived by the scheme of the Central Sales Tax Act and the 
Rules framed thereunder. By section 7 of the Central Sales Tax Act, every dealer 
liable to pay tax under the Act has to make an application for registration under the 
Act to such authority in the appropriate State as the Central Government may by 
general order specify. The’ authority to be specified is designated in the Central 
Sales Tax (Registration and Turnover) Rules, 1957, framed by the Central Govern- 
Ment under section 13 (1), the “ notified authority’: mde rule 2 (c). Rule 3 
provides that an application for registration under section 7 shall be made by a 
dealer to the notified authority in Form‘ A’. In exercise of the powers conferred 
by sub-section (1) ofsection 7 of the Central Sales Tax Act, 1956, the Central Govern- 
ment issued a notification No. S.R.O. 643, dated 22nd February, 1957, specifying 
the persons mentioned in column (3) of the Schedule thereto as the authorities to 
whom the'dealers of,the description in column (2) shall make the application for 
registration. Item 1 ofthe Schedule requires a dealer having a single place of business 
in a State to make an application to the authority competent to register him under 
the general sales tax law of the State if he were liable to be so registered and item 2 
provides that the dealer having more than one place of business in a State shall make 
an application to the authority competent to register him in respect of the principal 
place of business under the general sales tax law of the State if he were liable to be 
so registered. A registered dealer contemplated by rule 10 is therefore registered 
in the State where he has his place of business. The expression “ assessing 
authority” is defined in the Central Sales Tax (Madras) Rules, 1957, as meaning 
any person authorized by the State Government to make any assessment 
under the Madras General Sales Tax Act, 1959 (Madras Act I of 1959). The 
dealer has again to obtain the form of declaration from the assessing authority in 
the State of Madras. These are clear indications that the rules framed by the 
Madras Government were intended to apply to dealers within the State of Madras. 
The High Court was, in our judgment right in holding that under the scheme of the 
Central Sales Tax Act and the Rules framed under that Act by the State of Madras, 
the injunction against the purchasing dealers in rule 10 (1) did not apply to dealers 
in the State of Punjab. It is unnecessary on that view to express any opinion on the 
question whether the State Government could, in exercise of the powers under section 
13 (4), impose upon dealers not within the State, obligations ta comply with condi- 
tions relating to the contents of the ‘CG’ Form declarations. e 


Since rule 10 (1) requirmg that a separate declaration form in respect of each 
individual transaction shall be furnished was intended only te apply to dealers in the 
State of Madras, and not to dealers outside the State, proviso to rule 10 (1)-Which 
directs that no single declaration shall cover more than one transaction offale except 
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in certain cases has no application to a purchasing dealer outside the State af 
Madras. Rule 10 (2) provides 


**A registered dealer who claims to have made a sale to another registered dealer 
shall, i1 respect of such claim attach to his return ın Form I the portion marked 
“original ** of the declaration received by him fram the purchasing dealer. 
The assessing authorıty may, in its dıscretion, also direct the selling dealer to 
produce far inspection the portion of the declaration marked ‘‘ duplicate ”. 


But this rule does not direct that a declaration covering more than one transaction 
of sale shall not be given. The rules framed bythe Madras Government do not other- 
wise impose any binding obligation upon the selling dealer in the State of Madras 
to obtain a separate declaration form in respect of each sale transaction, nor do the 
rules visit him with a penalty on failure to comply with the requirement. 


` 1 

We are constrained to observe that the rule-making authorities have failed, to 
appreciate the scheme of section 13 of the Central Sales Tax Act. We are of the 
opinion that it was not within the competence of the State authorities under section 
13 (3) and (4) of the Gentral Sales Tax Act to provide that a single declaration 
covering more than one transaction shall not be made. Authority to prescribe 
such an injunction cannot have its source ın section 13 (3) or section 13 (4) (et: it 
can only be ın the authorıty canferred by clause (d) of section 13 (1) by the Central 
Government. The Central Government has, in exercise of the power under section 
13 (1) (d), prescribed the form of declaration and the particulars to be contained 
in the declaration. A direction that there shall be a separate declaration in respect 
of each individual transaction may appropriately be made in exercise of the power 
conferred under section 13 (1) (4). The State Governmnet ts undoubtedly 
empowered to make rules under sub-sections (3) and (4) ofsection 13: but the rules 
made by the State Government must not be inconsistent with the provisions of the 
Act and the rules made under sub-section (1) of section 13 to carry out the purposes 
of the Act. Ifthe authority to make a rule prescribing that the declaration shall 
not contain more than one transaction can be made only under section 13 (1) (d), 
the State Government ‘cannot exercise that authority.: “The situation which has 
arisen in this case could have been avoided, ifinstead of each State making its rules 
requiring that no single declaration shall cover more than one transaction, the 
Central Government ın exercise of the power under section 13 (1) (d) of the Act had 
made the rules. 


` The appeal fails and is dismissed with costs. 
SVJ. a Appeal dismissed. 
l THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) «©: 4, 
PRESENT :—M. HIDAYATULLE AND G., A. VAJDLALINGAM, JJ. 





Syndicate Bank Ltd. ~ Appellani* 
7. : 
K. Ramanath V. Bhat — Respondent. 


Industrial Disputes Act (XIV of 1947), section 33 and the proviso to section 33 
(2) (b)—Jnterpretation—The order of dismıssal—The point of time of passing such 
order— The order referred to 1s the order which comes into effect ımmediately—No question 
of the appellate authority, the working commuttee of Directors, passing aa order of dismissal. 


The qustion for determination is whether it can be stated that the respondent 
was dismissed by the order of 12th November, 1963, of the Managing Director 
or by the appellate order of 20th March, 1964, passed by the working committee 
of Directors, in order-to find out any contravention of section 3 of the Indus- 
trial Disputes Act (XIV of 1947). 


ul amma Vist £ 
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,Held A reading of the material provisions of section 33 show thet the 
expressions used are ‘discharge or punish, whether by dismissal or othcıwise?, 
and they clearly indicate the point of tıme, when the crder of discharge or dis- 
missal is passed, by the authority concerned An order of discharge or dismissal 
can be passed only once; and ın this case, the order of dısmısssal ıs the one 
passed, by the Managing Director, on 12th November, 1963 No doubt, 
either by virtue of the Standing Orders, or by, virtue of a contract of service, 
a right of appeal may be given to a workman concerned to challenge an order of 
dismissal But the appellate authority only considers whether the order of dis- 
mussal has to be sustained or whether ıt requires modification. Therefore, there 
is no question of the appellate authority passing, again, an order of dismissal. 
Further, the proviso to section 33 (2) (5), when ıt refers ‚to payment of wages for 
one month, also indicates that it relates to an order of discharge or dismissal, 
which comes into effect immediately, which (in this case) 1s the order passed on 
12th November, 1963. 3 s 


Appeal by Special Leave from the Award, dated the 10th November, 1964 of 
the Industrial Tribunal, Andhra Pradesh in Misc. Petition No. 32 of 1964 in Indus- 
trial Dispute No. 4 of 1964. å 


H. R. Gokhale, Senior Advocate (B.K. Seshu, P. Parameshwara Rao, Mrs. Fyotana 
R. Melkote and R. V. Pillai, Advocates, with him), for Appellant. ' 


M. K. Ramamurihi, Mrs. Shyamala Pappu and Vineet Kumar, Adyocates for M/s. 
Ramamurihı & Co., for Respondent. , x 


The Judgment of the Court was delivered by ‘ i 


Vaidıalıngam, 7. —T'his appeal, by Special Leave, is directed against the award, 
dated 10th November, 1964, of the Industrial Tribunal, Andhra Pradesh, Hyderabad 
accepting a complaint filed by the respondent, under section 33-A- of the Industrial 
Disputes Act (XIV of 1947), (hereinafter called the Act). 


The respandent was at the material time working in the main branch of the 
appellant, at Belgaum. By order dated 8th March, 1963, the respondent was trans- 
ferred to Bhatkal branch, asa “GC? Rank Officer, to work there, as ar accountant. 
He was also informed that he was being relieved, so as to enable him to proceed to 
duty, at the place of transfer, by 18th March, 1963 He was allowed three days’ 
joining time. ; 

On 13th March, 1963, the Manager cf the Branch at Belgaum, informed the 
respondent that he was relieved, with effect from that date, to join duty at the Bhatkal 
branch, by 18th March, 1963 The respondent, by letter dated 14th March 1963, 
after setting out the various matters therein, applied for privilege leave, for rinety 
days, from 14th March, 1963 to 11th June, 1963, so as to enable him to improve his 
health and also to attend to certain domestic matters. But the Bank, the appellant 
herein, desired him, by their letter dated 23rd March, 1963, to jant duty and then 
apply for leave, if necessary. So further correspondence ensued; between the Bank 
and the respondent,-the respondent again making a request for sanction of his leave 
and the appellant Bank isisting upon his joming duty, according to the order of 
transfer, and then applying for leave. But, as the respondent did not join duty at 
the Bhatkal branch, though he was relieved from the Belgaum office, the appellant, 
by their communication, dated 23rd July, 1963, desired the respondent to offer 
explanation for not obeying the order of transfer. The respondent sent a reply, 
on 29th July, 1963, stating what, according to him, were the reasons for his not 
joining duty at the transferred office. The appellant Bank, not satisfied with the 
explanation, given by the respondent, framed two charges against him, and com- 
municated the same, on 7th August, 1963. The charges were to the effect that (a) 
the respondent, by wilfully disoheying the lawful and reasonable transfer order of 

the management, has committed gross misconduct, for which the punishment is 
dismissal from service; and (6) the respondent had absented himself from duty from 
14th-March, -1963,-without-leave, which again, 1s a minor-misconduct fot” which 
also punishment can be imposed. The respondent was alse directed to submit 
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his explanation, if any, to the charges, on or before 25th August, 1963. The 
respondent offered his explanaticn to the charges, by his letter, dated 21st August, 
1963 The appellantinformed the respondent. on Ist October, 1963, that anenquiry 
would be conducted against him, in respect of the charges, on 5th October, 1963, 
and desired him to be present at the enquiry, with the necessary evidence, ın support 
of his defence. 


The inquiry was conducted by the Enquiry Officer, in which the respondent 
participated. The Enquiry Officer sent a report ta the Managing Director of 
the Bank, dated 28th October, 1963, substantially finding the respondent guilty 
of both the charges. In respect of the first charge of grass misconduct, for wilfully 
disobeying the order of trarsfer, the Enquiry Officer had proposed that the respon- 
dent should be dismissed and, ın respect of the second charge, of absenting without 
leave , it was proposed ın the report that the increment be stopped, for a period of 
six months, with effect from 25th April, 1963. Certain consequential proposals 
were also made, as to how exactly the respondent’s absence, was to be dealt with. 


The Managing Director of the Bank, after considering the report submitted 
by the Enquiry Officer, as well as the further explanation, offered by the respondent, 
in respect of the findings recorded in the said report, by his order dated 12th 
November, 1963, agreed with the recommendation of the Enquiry Officer, dismissed 
the respondent from the service of the Bank with immediate effect, for the offence 
of wilful disobedience of the order of transfer. The respondent was also informed 
that he might appeal, against the order of dismissal, to the working committee of the 
Directors of the Bank, within forty-five days of receipt of the order. 


The respondent filed an appeal, on 17th December, 1963, before the working 
committee of the Directors, wherein he attacked the various proceedings, culminat- 
ing in the order of dismissal, passed against him Intimation of the hearing of 
the appeal was given to the respondent But, it is seen that on the date when the 
appeal was taken up for hearing vz., 20th March, 1964, the respondent was not 
present either in person or through authorised representative ofhis In consequence, 
the working committee of the Directors dismissed the appeal on 20th March, 1964. 
In the appellate order, the working committee has elaborately considered the various 
circumstances necessitating the conduct of the enquiry, the enquiry proceedings and 
the answers given by the respondent, and it has, ultimately, agreed with the findings 
recorded in the enquiry proceedings that the respondent had wilfully disobeyed 
the lawful orders of the management transferring him. The result was that the 
order of dismissal, passed by the Managing Director on 12th November, 1963, was 
confirmed. 


At this stage it may be mentioned that the Central Government had referred, 
on 8th January, 1964, for adjudication, to the Industrial Tribunal, of which Dr. 
Mir Sıadat Alı Khan was appointed as the presiding officer, with headquarters 
at Hyderabad, the question as to whether action, by the appellant-Bank, in disconti- 
nuing Pigmy collection and payment thereof to the workmen, was justified. This 
was numbered as J.D. No. 4 of 1964, and the award, in this dispute, was given on 
26th August, 1964, and the Central Government published the same, in the Gazette 
of India, on 7th September, 1964. > 


The respondent filed a complaint, under section 33-A of the Act, on 4th June, 
1964, before the Central Government Industrial Tribunal, at Hyderabad, attacking 
the enquiry proceedings, conducted against him, and the order of dismissal, passed 
by the appellant Apart from attacking the inquiry proceedings, on merits, as 
mala fide, the respondent contended that the order of dismissal had been passed 
against him, without the appellant-Bank complying with the provisions of the proviso 
to section 33 (2) (b), ofthe Act According to hım, inasmuch as the order ofdismissal 
had been passed, during the pendency of I.D. No. 4 of 1964, the management should 
have asked the Industrial Tribunal for approval of their action, and they should 
have*paid him one month’s wages. Therefore, inasmuch as these things were not 
done, the appellants have contravened the provisions of section 33 of the Act. 
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The appellant-Bank, in their counter-statement, pleaded that the domestic 
enquiry, conducted by the management, was very fair and that the action of the 
management, in dismissing the respondent, was perfectly justified. In this connet- 
tion, the appellant raised the contention that the respondent was nota ‘ workman,’ 
and that, in any event, he was not a workman concerned with the dispute covered 
by I.D. No 4 of 1964, and therefore he was not entitled to file an application, under 
section 33-A. They further contended that there was no contravention of section 33 
of the Act, because, at the time when the order dismissing the respondent was passed 
ön 12th November, 1963, there was no industrial dispute pending, so as to make 
it obligatory on the part of the appellant, to take action, in accordance with the 
proviso to section 33 (2) (4) -of the Act. . e 

The Industrial Tribunal, by its order, under attack, has over-ruled all the 
objections, raised by the management. The Tribunal has held that the respondent 
was a ‘ workman ? and that he was also a workman concerned in I.D No. 4 of 1964, 
and therefore he was competent to file an application, under sectiom33-A. The 
Tribunal has also held that the dismissal of the respondent became effective only 
on 20th March, 1964, when the working committee of the Directors of the appellant- 
Bank disposed of the appeal, filed by the respondent. As this date fell within the 
period, between 8th January, 1964 and 8th October, 1964 (during which 1.D. 
No. 4 of 1964 was pending), the managemént was bound ta comply with the proviso 
to section 33 (2) (5) of the Act. As this proviso had not been complied with, the 
Tribunal held that there was a contravention of the provisions of section 33 of the 
Act, which gives a right to the respondent to invoke the jurisdiction of the Tribunal, 
under section 33-A ‘of the Act. i 


After having held that there is a contravention, of section 33 of the Act, the 
‘Tribunal then considered the attack levelled, as against the dofnestic enquiry pro- 
ceedings, by the respondent and recorded a finding to the'effect that ıt was not fair 
to consider that the respondent had wilfully disobeyed the order of transfer, passed 
by the management, The 'Trıbunəl, therefore, held, on both the findings, that the 
respondent should be re-instated, with contiriuity of service and back wages. 


(1 


The same contentions, that were raised before the Industrial Tribunal, on behalf 
of the management, have been urged before us, by the appellant’s learned Counsel, 
Mr. Gokhale. Counsel urged that the respondent is not a ‘ workman’ and,.in 
any event,-he is not a workman concerned with the dispute in ID No 4 of 1964. 
Counsel further pointed out that even assuming. that the findings of the Tribunal, 
xecorded against the appellant, were correct, thé application, under section 33-A, 
was not maintainable, inasmuch as there was no contravention, by the manage- 
ment, of any of the provisions of section 33, of the Act. In this cannection, Counsel 
pointed out, that the order of dismissal, having been passed by the Managing 
Director, on 12th November, 1963, long before 8th January, 1964, the date when 
I.D. No. 4 of 1964, was referred, there was no obligation, on the part of the manage- 
ment, to ask for approval of the Tribunal, in respect of their action, or of paying one 
month’s wages to the respondent. Counsel also urged that even 1f those questions 
“were answered against the appellant, the award would have to be set aside because 
the Industria] Tribunal had really constituted istelf asa Courtof Appeal, when it 
set aside the order of dismissal, passed by the management, which was based on the 
findings recorded in a proper domestic enquiry. 


Mr. M. K Ramamurthy, learned Counsel, appearing for the respondent, has 
“supported the views, expressed by the Tribunal, on all aspects. 


Ifthe contention of the appellant, that there was no Industrial dispute, pending 
at the time when the order of dismissal was passed, 1s accepted, then, quite naturally, 
it follows that no question of contravention of section 33, of the Act, arises, in which 

«case, the complaint, under section 33-A, 1s not maintainable, inlaw. Inan enquiry, 
under section 33-A, the first question that the Tribunal will have to consider, is 
regarding the contravention, by the employer, of the provisions of section 33<f the 
Act. If this issue is answered against the employee, nothing further ca be done, 
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under section 33-A, of the Act. This position has been settled, by the decisions of 
this Court, in Egu:table Coal Ltd v Algu Singh!, and The Punjab Natzonal Bank Lid v. 
dis Workmen®. After hearing arguments, on this aspect, we are inclined, in the 
instant case to accept the contention of the appellant, in this regard and hence, 
no other questions arise, in the application filed, by the respondent under section 
33-A of the Act. 


There is no controversy in this case, that the appellant did not seek the approval 
of the Industrial Tribunal concerned, nor did they offer or pay one month’s wages 
to the respondent. There is also no controversy that I.D No. tof 1964, can in law 
be considered to be pending only from 8th January, 1964 to 8th October, 1964. 
The order of the Managing Director dismissing the respondent from service, was 
made on 12th November, 1963 which date, admittedly falls outside the duration 
of the pendency of I.D. No. 4 of 1964. The order of the worling committee of 
Directors, rejecting the respondent’s appeal, which was passed on 20th March, 
1964, certainly falls within the period when I.D. No. 4 of 1964 was pending. There- 
fore, the question that arises for consideration, in this case is as to when, it can be 
stated that the respondent was dismissed, i.e., by the order af 12th November 
1963, of the Managing Director, or by the appellate order of 20th March, 1964, 
passed by the working committee ‘of Directors According to the appellant, the 
arder which has to be taken into account, for considering whether there is a contra- 
vention of section 33 of the Act, is the original order passed, by the Managing 
Director, on 12th November, 1963, whereas according to the respondent, the appel- 
late order, passed on 20th March, 1964, is the effective order, dismissing him. 


The respondent’s contention, in this regard, is briefly as follows. Under the 
National Industrial Tribunal (Bank Disputes) Award, 1962 (known as the Desai 
Award), a workman, in such cases, has got a right of appeal, to the appropriate 
authority, and he has got a periad of 45 days, for filing the appeal. In this case, 
the order of the Managing Director, dated 12th Navembet, 1963, also states that 
the respondent 1s entitled to file an appéal, against that order, ta the working com- 
mittee of the Directors, within 45 days, of receipt of that order. The respondent, 
admuttedly, filed an appeal, on 17th December, 1963, well within the time. The 
appeal was disposed of, on 20th March, 1964. The language of section 33 (2), 
counsel points out, is to the effect that the employer has been enabled to take action, 
“in accordance with the standing orders applicable to a workman concerned, in 
such dispute.’ Inasmuch asthe standing orders, ın this case, give a right to appeal, 
to the workman, any order that is passed, by the management, in respect of which 
a right of appeal ıs given ta a workman, cannot be considered to be an.effective or 
operative order till the appellate decision is made known. It will be open to the 
appellant ta take action, in accordance with the proviso ta section 33 (2) (b), at 
the time when thé appellate order was passed, on 20th March, 1964, as the appellate 
order ıs the effective and binding order. So far as the parties are concerned, the 
order of dismissal, in this case, must be considered to have been passed only on 
20th March, 1964, which date squarely falls within the period,’ during which I.D. 
No. 4 of 1964, was pending. We are notinclined to accept the contentions of the 
learned Counsel, for the respondent, ın this regard. 


In has been laid down, by this Court, in Sirawboard Manufacturing Co. v. 
Gobınd*,ın construing the provisc to section 33 (2) (b) ofthe Act, that the three things 
contemplated, mz., dismissal or discharge, payment of the wages and making of 
the application, should be part of the same transaction. Therefore, in our view, 
there must be a fixed and certain point of time which will be applicable to all 
managements and workmen, when construing the provisions of section 33 of the 
Act. The management must definitely know, as to when they have to take the 
a a Yİ ee 
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necessary action, under the proviso to section 33 (2) (5), and the workman also. 
should likewise, know the definite time when the management should have complied 
with the requirements of the proviso to section 33 (2) (6), so that he could approach 
the Industrial Tribunal, by way of a complaint, under section 33-A, of the Act. 
A reading of the material provisions of section 33 shows that the expressions used 
are ‘discharge or punish, whether by dismissal or otherwise,’ and they clearly 
indicate, in our opinion, the point of tıme, when the order of discharge or dimisssal' 
is passed, by the authority concerned. An order of discharge or dismissal, ın our 
opinion, can be passed only once ; and, in this case, the order oi dismissal is the one 
passed, by the Managing Director, an 12th November, 1963. No doubt, either 
by virtue of the Standing Orders, or by virtue of a contract, of service, a right of” 
appeal may be given to a workman concerned, to challenge an order of dismissal. 
But the appellate authority anly considers whether the order of dismissal has to be 
sustained, or whether it requires modification. ‘Therefore, there is no question of 
the appellate authority passing, against, an order of dismissal. We are not concerned, 
in construing the provisions of section 33, as to the finality of the orders passed, by 
the authority concerned, in the first instance, in passing orders of dismissal or dis- 
charge. Further, the proviso to section 33 (2) (6), when it refers to payment of” 
wages for one month, also indicates that it relates to an order of discharge or dismis- 
sal, which comes into effect immediately, which, in this case, is the order passed, ön. 
12th November, 1963. The payment of one month’s salary or wages, is to soften 
the rigour of unemployment that will face the workman, against whom an order of” 
discharge or dismissal, has been passed, If the management has to wait for the 
minimum period prescribed for filing an appeal, and also await the termination of 
the appeal when one is filed, considerable time would have lapsed from the date of 
the original order, during which period the workman would not have received any 
salary. It will be anomalous to hold that even after the lapse of such a long time, 
the payment of one month’s salary would satisfy the requirements of the section. 


In this case, if the contention of the réspondent is accepted, it will lead to very- 
anomalous results, and the tıme when a management has to comply with the proviso 
to section 33 (2) (b), will radically differ. For example, according to the respon- 
dent, the management, in this case, will have to wait for the minimum period cf” 
45 days, which 1s the time given for the respondent, to file an appeal. If an appeal 
is filed, according to the respondent, the management will have to wait further, and 
await the disposal of the appeal. That means, in such a case, the proviso will come 
into effiect only at the time when the appeal is disposed of. On the other hand, if, 
after the expiry of 45 days, the workman concerned does not file an appeal, the 
management, according to the respondent, will have to comply with the proviso 
immediately after the period of limitation ıs over. That is, the point of tıme when 
the proviso to section 33 (2) (4) will have to be complied with, by the management 
will depend upon the filing or non-filing of an appeal, by the workman concerned. 
Further, if at the tıme, when the original oruer of dismissal is passed, there 1s no 
dispute pehding, and when the appeal against the order of dismissal 1s pending,, 
a Dispute is referred for adjudication, ıt will be open to the management to prolong 
its decision, in the appeal, till after the Industrial dispute has come to an end. It 
cannot be the intention of the Legislature that such variable and indeterminate 
periods are contemplated ın construing the proviso to section 33 (2) (b). The 
natural and reasonable interpretation, to be placed on section 33, is, in our opinion, 
that the order of discharge or dismissal, 1s the original or the very first order passed 
by the management; which in this case is the one passed, by the Managing Director, 
on 12th November, 1963. It follows that on that date, I.D. No. 4 of 1964, had not 
even been referred, for adjudication, which, as we have already indicated, was by 
an order of Government, dated 8th January, 1964. Hence there 1s no contraven- 
tion of section 33, in this case. 


Before we close the discussion, ıt is necessary to state that Mr. Ramamurthy,. 
earned Counsel for the respondent, referred us to two decisions of this Court,. 
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in The Management of Hotel Imperial v. Hotel Workers’ Union, and Collector of Customs, 
‘Calcutta v. East India Commeraal Co. Ltd? In the first decision, this Court has 
recognised that a term should be ımplıed, by Industrial Tribunals, ın the contract 
ot employment, that, 1f the master has held a proper enquiry and come to the con- 
clusion that the servant should be dismissed, and, in consequence, suspends him, 
pending the permission, required under section 33 of the Act, he has the power 
to order suspension, thus supending the contract of employment temporarily, so 
that there 1s no obligation on him to pay wages, and no obligation on the servant, 
to work In the second decision, this Court held that in cases where an appellate 
authority reverses the order under appeal, or modifies the order or merely dismisses 
‘the appeal and thus confirms the order appealed against without any modification, 
the operative order is the order of the appellate authority In our opinion, these 
decisions do not assist the respondent and the principles laid down therein, have no 
‘bearing on the point to be determimed ın the instant case. 


The result ıs that the award of the Industrial Tribunal 1s set aside and the 
application, filed by the respondent before ıt, will ‘stand dismissed The appeal is, 
accordingly, allowed, but without costs - : ' 


VMK. ——— Appeal allowed 
THE SUPREME COURT OF INDIA. | **, O“ 
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PRESENT:—M. HIDAYATULLAH AND C A. VAIDIALINGAM, JJ 


The Employers of Firestone Tyre and Rubber Co, (P ) Ltd- `, 7 Appellaii* = 
v. i 


oar í ? 
‘The Workmen .. Repondents., - 


Domestic Engury—The delinquent employee gwen the opportumty to defend himself at al 
stages—No disadvantage to the delinquent employee—Adoption of the procedure of exami- 

" mmng the delinquent first—If- offencds the princeples of natural justice. of ae 
One S, a van driver of the Appellant-company took delivery of the tyres and 
signed the six invoices. He set out with one D (packer) by his side in the driver’s 
cabin After sometime, S telephoned to the officee of the Company that two 
tyres from two invoices were short: He was asked to return at once. On 
tus return the tyres with him were unloaded and counted. By way of ‘an 
immediate check the tyres held in stock were also counted There was no excess 
in stock. The tyres in the van were short by two, S maintained that no tyres 
were lost or stolen on the way. He was supported by D. The case of S was that 
the tyres were short-loaded. After investigation, (verification of stock on hand 
and the invoices) a charge-sheet, charging hıı of theft, fraud or dishonesty, in 
connection with the employer’s business,or property, was served on him. After 
giving him an opportunity to defend and after having gone through the various 
stages of enquiry, the charge was found proved and he was dismissed from 

- service. S insisted on his version being heard before the charge was framed. 


Held :The-enquiring officer afforded every opportunity to Sto controvert the 
charge or prove his case. S was informed of the charge very clearly, the witnesses 
were examined ın his presence and he was allowed to cross-examine them fully. 
A true record was kept He was given an opportunity to lead evidence, and the 
enquiry officer and the Manager gave him a full chance to explain, after apprising 


e 9 
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him ın detail of the findings tentatively reached. The evidence of Sand D 
taken together excludes the possibility of loading of 8 tyres. The enquiring officer 
and the Manager relied upon the evidence of those who loaded the tyres supported 
as it was by the admission several times repeated by S that he had checked the 
tyres at the tıme ofloadıng. In other words, the Management refused to believe 
S even though he was supported by D. This, the Management was entirely within 
its right in doing and the Tribunal was in error ın exercising appellate powers by 
coming to a different conclusion. When the accusation 1s based on record , the 
delinquent may be examined first for any explanation he may offer. 


Held also, that the procedure of exam'ning the delinquent first may be adopted 
in a clear case only. 


Appeal by Special Leave from the Award, dated the 23rd November, 1964 
of the Labour Court, Andhra Pradesh in Industrial Dispute No. 5 of 1964. 


S. V. Gupte, Solicitor-General of India (Rameshwar Nath, Mohinder Narain and 
P. L. Vohra, Advocates of M/s. Rajinder Naran & Co., with him), for Appellant. 


B. R. Doha, E. C. Agatwala and P. C. Agrawala, Advocates for Respondents. 
The Judgment of the Court was delivered by 


Hıdayatullah, 7.—The present appeal arises from the award of the Presiding 
Officer, Labour Court, Andhra Pradesh, Hyderabad, by which the dismissal of one 
Subramaniam, van driver in the employ of the Firestone Tyre & Rubber Co. (P) 
Ltd., after a domestic enquiry was set aside and the Company was ordered to rein- 
state him but not to pay him his back wages. The Reference ın which thist decision 
was rendered was made by the Government of Andhra Pradesh on 7th February, 
1964. The following are the circumstances leading up to ıt. 


Subramaniam was a van driver with the Firestone Tyre & Rubber Co. from 
1953. iOne of his duties as-a van driver was the transportation for delivery of 
the products of the Company.” On 18th June, 1963, Subramaniam set out to deliyer 
tyres covered by six invoices to diverse addresses. Two of the invoices (Nos. 13815 
and 13816) Were concerned with eight tyres (4 tyres per invoice) of the specification, 
8.25x20 Tran. H.D.Nyl. 12-PR. Subramaniam took delivery of the tyres and 
signed the six invoices. After locking the tyres in his van with a key which he claims 
never left his possession, he set out with one M. V. Das (packer/scooter driver) by 
his side in the driver’s cabin. This was soon after the lunch break. At about 3-15 
P.M. Subramaniam telephoned to the office of the Company that two tyres from the 
two invoices were short. He was asked to return at once. On his return the tyres 
with him were unloaded and counted. By way of an immediate check the tyres 
held in stock were also counted, There was no excess in stock The tyres in the 
van were short by two Subramaniam maintained that no tyres were lost or stolen 
on the way. His case was that the tyres were short-loaded. After investigation, a 
charge-sheet was served on him for the following act of mısconduct :— 


“ Theft, fraud or dishonesty ın connection with the employer’s business of 
property”. 


The charge-sheet gave full details and fixed the tıme and place of an enquiry to be 
held against him, and further informed him that he could defend himself through a 
workman, produce evidence or cross-examine the witnesses. He was suSpended 
pending the result of the enquiry. The enquiry was held by Mr. R M Coyajee, 
Industrial Relations Officer. Four witnesses for the company and two for 
Subramaniam were examined. The Company filed 20 dotuments and Subra- 
maniam filed 2 documents. 


Mr. Coyajee found the charge proved and submitted the minutes of the enquiry 
to the Superior officer. Then the Manager, Southern Dhuvision énformed 
Subramaniam that he was convinced of the latter’s guilt and that he had tentatively 


. 
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decided to dismiss him He asked Subramaniam to show cause, if any, against the 
decision Subramaniam showed cause but the Manager ordered his dismissal. 


The Tyre and Rubber Company’s Employees Union having raised a dispute 
the matter was referred to the Tribunal : 


“ (a) whether the dismissal of Shri K. Subramaniam, van driver by the 
employers of Firestone Tyre & Rubber Co (P), Ltd., Hyderabad, 1s justified ? 


(6) If not, to what relief 1s he entitled ? 


Before the Tribunal the Union contended that the enquiry was opposed to the prin- 
ciples of natural justice and the conclusion was perverse. The Tribunal held that 
the enquiry was not held properly and the conclusion arrived at the domestic enquiry 
was perverse. The Tribunal rejected the evidence and on the basis of evidence 
recorded by it, held that the charge was not proved. 


The Tribunal gave several reasons for its conclusion that the enquiry was not 
properly conducted. These were: 


(a) that the inquiry was held immediately after the investigation without 
taking the explanation of the workman ; 


(b) The workman was examined and cross-examined even before the evi- 
dence against him was recorded; 


(c) Copies of the statements of witnesses examined at the preliminary 
enquiry were not supplied to the workman ; 


(d) Copies of the minutes of the inquiry were not given to the workman 
before asking him to reply to the show cause notice ; and 


(e) the evidence of Das which cleared the workman was not properly con- 
sidered. 


The Tribunal did not rely upon the record of the enquiry and on the basis of evidence 
recorded by itself, held that the fault of the workman was not established and that 
lus dismissal was wrong, with the result already indicated. 


The Company now contends that none of these grounds has any validity. 
It has tried to meet each of the ground and in our opinion successfully. We shall 
take these grounds one by one and indicate the submissions which in our opinion 
must be allowed to prevail. As regards ground No. (4) itis clear to us that, although 
it may be desirable to call for such an éxplanation before serving a charge-sheet, 
there 1s no principle which compels such a course. The calling for an explanation 
can only be with a view to making an enquiry unnecessary, where the explanation 
is good but ın many cases ıt would be open to the criticism that the defence of the 
workman. was being fished out. If after a preliminary enquiry there is prima facie 
reason to think that the workman was at fault, a charge-sheet setting out the details 
of the allegations and the likely evidence, may be issued without offending against 
any principle of justice and fairplay. This is what was done here and we do not 
think that there was any disadvantage to the workman. The management has 
pointed out that even on fact the view is not correct. They have referred to the 
workman’s letter dated goth May, 1963 in which he reiterated that he was supplied a 
shorter number of tyres than that given ın the invoices and to his'statement before 
Mr. Coyajee that he would state his case fully. In these circumstances, it is hardly 
possible to say that the workman was at a disadvantage in any way. 


We may leave for the present ground No. (5) and proceed to consider the others. 
Ground No. (c) was not a ground of complaint before the Tribunal This ground 
was made out by the Tribunal In fact these statements were not included in the 
record of the enquiry Nor were they made the basis of any conclusion. As to 
ground No (d) ıtıs sufficient to say that the minutes were hardly needed as the work- 
maf, was present personally and had conducted the defence. If he needed to read 

he recofd he coulg have easily asked for an inspection and we have no doubt in our 
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mınd that he would have been given such an inspection ‘The minutes show an 
utmost consideration at all stages of the need for a proper defence The Tribunal 
equated the domestic enquiry to enquiries under Article 311 of the Constitution 
which was hardly proper a 


It seems to us that the enquiring officer afforded every opportunity to 
Subramaniam to controvert or prove his case. Subramaniam was informed of the 
charge very clearly , the witnesses were examined in his presence and he was 
allowed to cross-examine them fully. A true record was kept He was given an 
opportunity to lead evidence and the enquiry officer and the manager gave him a 
full chance to explain, after apprising him in detail of the findings tentatively reached. 
‘The evidence of Das was not dealt with in detail but as Das was not concerned with 
the loading operation and his evidence was not apparently accepted that 
Subramaniam had not removed the tyres. Das was apparently taken to support 
Subramaniam’s claim that the tyres were not loaded at all, a conclus:on not reached 
by the mariagement on evidence. 


This leaves over the contention that before examining the witnesses 
Subramaniam was subjected to a cross-eXam'natıon. 'Thıswas sad to offend the 
principles of natural justice and reliance was placed on Tata Oil Mills Company Lid v. 

"Its Workmen and another1, Sır Enamel & Stamping Works Lid v Ther Workmen®, 
Meenglas Tea Estate v Its Workmen®, and Associated Cement Companies, Lid v Their 
- Workmen & another ‘ These cases no doubt lay down that before a delinquent is 
“asked anything, all the evidence against him must be led. This cannot be an ın- 
, variable rule in all cases. The situation 1s different where the accusationus based 
on a matter of record or the facts are admitted In such a case it may be permissible 
to draw the attention of the delinquent to the ev.dence on the record which goes 
against him and which if he cannot satisfactorily explain must lead to a conclusion 
of guilt. In certain cases ıt may even be fair to the delinquent to take his version 
first so that the enquiry may cover the point of difference and the witnesses may be 
questioned properly on the aspect of the case suggested by him It1s all a question of 
“just.ce and farplay. Ifthe second procedure leads to a just decision of the disputed 
points and ıs fawer to the delinquent than the ordinary procedure of examining 
evidence against hım first, no exception can be taken to it. It 1s, however, wise to 
“ask the delinquent whether he would like to make a statement first or wait till the 
,, evidence 1s over but the failure to question him in this wav does not ipso facto vitiate 
; the enquiry unless prejudice 13 caused. It 1s only when the persons enquired against 
- sçems to have been held at a disadvantage or has objected to such a course that the 
enquiry may be.said to: be vitiated It must, however, be emphasised that in all 
. cases in which the facts in controversy are disputed the procedure ordinarily to be 
followed 1s the one laid down by this Court in the cited cases. The procedure of 
examining the delinquent first may be adopted ın a clear case only. As ıllustratıon 
we may mention one such case which was recently before us There a bank clerk 
had allowed overdrafts to customers much beyond the limits sanctioned by the 
bank The clerk had no authority to do so, Before the enquiry commenced he 
, admutted his fault and asked to be excused He was quest oned first to find out 
af there were any extenuating circumstances before the formal evidence was led to 
complete the picture of his gult We held that the enquiry did not offend any 
principles of natural justice and was proper (See The Central Bank of India Lid v. 
Karunamoy Baneerjee®. 


In the present case Subraman'am had complained carl'er that his version ought 
to have been elicited first before enquiry against him was ordered This 1s exactly 
“what was done by the enquiring officer. We had the whale of Subramaniam’s 


, Statement read to us and found nothing which we can say was unfar The enquir- 
` > $ t 
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ing officer gave him ah'ınterpreter after ascertaining ifhe had any objection to the 
person selected, asked him to reply in English or Telugu as he preferred, invited 
him to call some workman to assist him, asked him the names of the witnesses he 
wished to examine and whether he wanted any further tıme for the preparation of 
his defence. He was then questioned about the, loading of tyres inbis van, the 
invoices he had signed and whether he had checked the tyres loaded He was next 
asked what route he had followed, whether there was a chance of pilferage en route 
and whether he suspected any person of having interfered with the van. He was 
algo asked if he was present when the stock was checked. He denied certain details 
of this stock taking The issue was thus'narrowed to the fact whether 8 tyres were 
loaded or 6, ıt being the case of the Company that 8 tyres were loaded and that of 
Subramaniam that only 6 tyres were loaded, but his receipt for 8 tyres was obtained. 
The witnesses who loaded the tyres were then called and were examined searchingiy 
by the Presiding Officer and cross-examined by Subramaniam No doubt some 
of the questions appeared to be leading but they were respecting the matter of record 
and too much legalism’ cannot be expected from domestic enquiry of this character. 
The officer asked Subrarnaniam dgain and again whether he was defending himself 
properly or not and Subramaniam always expressed his satisfaction. 


In these circumstances, we do not see how the enquiry can be said to have 
offended any principle of natural justice at all The Tribunal mechanically applied 
the dicta of this Court w.thout noticing that the facts here were entirely different 
from those ın the cited cases and the observations covered those cases where all or 
most of the facts were contested and could not be made applicable to csaes where a 
greater part of the evidence was a matter of written record and the difference was 
narrow Weare, therefore, of the opinion that the enquiry was properly conducted. 
As to the evidence of Das ıt is obvious that Das was supporting Subramaniam in his 
statement that no tyres were lost during the journey which supported the version 
that 6 tyres instead of 8 were actually loaded. It1s curious that“Das never left the 
van even when Subramaniam went out and on the solitary occasion when Das left 
the van Subramaniam was ın the company of another officer of the Company at the 
Depot. The evidence of Subramaniam and Das taken together excludes the possi- 
bility of loading of 8 tyres. And this is how Das comes into the picture. It is 
obvious that the enquiring officer and the Manager relied upon the evidence of those 
wholoaded the tyressupported as ıt was by the admussion several times repeated by 
Subramaniam that he had checked the tyres at the tıme ofloading In other words, 
the Managément refused to believe Subramaniam even though he was supported 
by Das. ‘This the Management was entirely within its might in doing and the 
Tribunal was in error in exercising appellate powers by coming to a different con- 
clusion. All that the Tribunal could’do was to see that the enquiry was properly 
conducted. As in’our opinion the enquiry was so ‘conducted the decision of the 
Tribunal cannot be ‘supported. ' wi 


The appeal therefore succeeds and will be allowed but in the circumstances of 
the case we make no order about costs. ` On behalf of the Company it was stated 
that the amount paid to the workman dur.ng the pendency of the appeal as part ‘of 
the wages will not be asked to be returned. vi f 


VMK. ' ‘ Appeal allowed. 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
PRESENT :—K. N. Wancuoo, Chief Justice, R S BAGHAWAT AND G.K. Mrrrer, JJ. 


P.S.N.S.Ambalavana Chettiar & Company Ltd., and another .. Appellants* 


U. , 
Express Newspapers Ltd, Bombay .. Respondent. 


Sale of Goods Act (IIT of 1930), sections 54 (2) and 18—Right of re-sale under section 54 (2) 
—When arıses—Contract for sale of unascertained goods— Property in goods when passes 
to buyer. : , , 


Contract Act (IX of 1872), secon 73— Breach of contracı— Measure of damages 


The sellercan claim as damages the difference between the contract price and 
the amount realised on re-sale where he has the right of re-sale under section 54 
12) of the Sale of Goods Act. The statutory power of re-sale under section 54 (2) 
arises 1f the property in the goods has passed to the buyer subject to the lien of the 
unpaid seller. Where the property in the goods has not passed to the buyer, the 
seller has no right of re-sale under section 54 (2). ` 


İn the present case, on 13th November, 1951, the respondent agreed to sell to 
the appellants the stock of 415 tons of newsprint ın sheets then lying ın the res- 
pondent’s godown Thus there was anuncondıtıonal contractforthesale of specific 
goods in a deliverable state and the property in the goods then passed to the appel- 
lants. But on 26th November, 1951, the contract was varied in a material partı- 
cular, The parties agreed that the appellant would buy only 300 tons out of the 
stock of 415 tons of newsprint then lying ın the respondent’s godown The result 
was that in the place of the contract for sale of specific goods a contract for sale of 


unascertained goods was substituted. 


Section 18 of the Sale of Goods Act provides that where there is a contract for 
the sale of unascertained goods no property ın the goods 1s transferred to the buyer 
unless and until the goods are ascertained. It 1s a condition precedent to the 
passing of property under a contract of sale that the goods are ascertained. The 
condition 1s not fulfilled where there is a contract for sale of a portion of a specified 
larger stock. Tull the portion 1s identified and appropriated to the contract, no 
property passes to the buyer. 


In theunstant case no portion of 415 tons of the newsprint lying in the respon- 
dent’s godown was appropriated to the contract by the respondent with the appel- 
lant’s consent before the re-sale. Consequently, the respondent has no right 
to resell the goods under section 54 (2). The claim to recover the deficiency on 
re-sale is not sustainable, 


In the case of breach of contract by a buyer the seller is entitled to claim as 

damages the difference between the contract price and the market price on the 

© date ofthe breach Where no tıme 1s fixed under the contract of sale for acceptance 

of the goods, the measure of damages 1s prima facie the difference between the 

contract price and the market price on the date of the refusal by the buyer. to accept 
the goods. 


Appeals from the Judgment and Decree dated the 7th May, 1960 of the Madras 
High Court in OS.A Nos 25 and 52 of 1956. 


S. V. Gupte, Senior Advocate, |Naumt Lal and R. Thiagarajan, Advocates, 
with him), for Appellants (In both the Appeals) 


N. C. Chatterjee, Semor Advocate, (S. Balaknshnan, Advocate for R. Ganapathy 
Iyer, Advocate, with him), for Respondent (In both the Appeals). ° 
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The Judgment of the Court was delivered by 


Bachawat, 7 —The dispute arises out of a contract between the appellants and 
the respondent entered into on 13th November, 1951. The terms of this contract 
were recorded ın writing in the form of a letter written by the respondent to appel- 
lant No. 1 and set out below: 


“ Messrs. P. S. N. S Ambalavana Chettiar and Company Ltd., 

260, Angappa Naicken Street, Madras. 

Dear Sirs, 

We confirm having purchased from you and the Madras Paper Marketing 
Company, Madras, 500 tons of Russian Newsprint as per the following descrip- 

About 70 per cent. in reels of 34 inches width. 

About 15 per cent. in reels of 22 inches width, 

About 15 per cent. in reels of 36 inches width. 


at annas g perlb. Ex-Wharf Bombay duty, etc., paid. The buyers are to 
take delivery within four days of the offer of delivery. Any wharfage, etc, up 
to the fourth day of the offer of delivery will be on seller’s account and thereafter 
on buyer’s account. 


We have also sold you about 415 tons of Russian newsprint in sheets in size of 
about 30” x 42” (760 mm x 1083 mm) ex-godown, Madras at Rs. 0-9-6 per 
Ib 


We will keep the stock of sheets in our godown on your account free of rent. 


We shall advance you moneys against this newsprint at annas 8 perlb. This 
advance will carry interest at 5 per cent. perannum We will also charge you 
the exact amount of insurance which we pay to our Insurance Company against 
the goods 

We shall pay Rs. 5,60,000 to your Bankers in Bombay and take delivery of the 
500 tons of newsprint from the harbour in Bombay. Accounts will 
be made on the basis of the above arrangement and whatever one party 1s liable 
to pay to the other will be adjusted subsequently. 

Thanking you, 

Yours faithfully, 


For Express Newspapers Limited 
Director.” 


'The document shows that the respondent agreed to buy from the appellants 500 
tons of Russian newsprint ın reels at g annas per lb , ex-wharf, Bombay and to take 
delivery of the goods on payment of Rs 5,60,000 At the same time, the appellants 
agreed to buy from the respondent 415 tons of Russian newsprint in sheets then 
lying ın a godown ın Madras at g annas 6 pies per İb, upon the term that the 
appellants would pay the insurance charges and also interest at 5 per cent. per 
annum on an amount equivalent to the price of the goods calculated at 8 annas 
per Ib The understanding was that the appellants would within a reasonable 
tıme take delivery of the goods bought by them ın instalments, and the accounts 
would be finally adjusted on the completion of the deliveries. It may be mentioned 
that appellant No. 2 carried on business under the name and style of Madras Paper 
Marketing Company 

On 26th November, 1951, the parties orally agreed that instead of 500 tons 
the re$pondent would buy 300 tons of newsprintin reels and that instead of 415 tons 
the appellahts would buy 300 tons of newsprint in sheets and the terms of the contract 
dated 13th November, 1951, would stand varied accordingly, 
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On 5th December, 1951, the respondent took delivery of 300 tons of newsprint 
in reels on payment of Rs; 3,18,706-9-10 and a sum of Rs. 57,816-13-2 remained 
due to the appellants on account of the price of these goods. From 29th November, 
1951 up to 27th February, 1952, the appellants took delivery of 122324 Ibs. of news- 
print in sheets on payment of Rs 63,032-15-9 to the respondent. Subsequently, 
the appellants refused to take delivery of the balance 547501 lbs of newsprint n 
sheets. Counsel for the’ parties agreed before us that 29th March, 1952, Was the 
date when the appellants repudiated the contract + Omaist April, 1952, after giving 
notice to the appellants the respondent re-sold the balance goods to one G. R. 
Lala at 64 annas per lb. , 

On 18th April, 1952, the appellants filed in the High Court of Madras GS 
No. 175 of 1952 clamıng from the respondent Rs. 57,816°13-2 on account of the 
balance price of 300 tons of newsprint ın reels and interest thereon. ‘The respondent 
admitted the claim for the balance price On goth July, 1952, the respondent filed 
ın the High Court of Madras CS. No. 262 of .1952 claiming a decree for 
Rs. 62,266-13-2 on account of the balance price of 122324 lbs , the deficiency on 
re-sale of 547501 lbs., of the newsprint ın sheets, interest and insurance charges 
after setting off the sum of Rs 57,816-13-2 due to the appellants. The principal 
defence of the appellants was that the contract with regard to 415 tons of neWs- 
print in sheets was cancelled in November, 1951 and that appellant No. 2 was not 
a party to this contract. The appellants also denied the factum and validity of 
the re-sale. The two suits were tried by Rajagopala Ayyangar, J He dismissed 
G.S No. 175 of 1952 and decreed C.S No 262 of 1952. From these two decrees, 
the appellants filed two appeals ın the High Court of Madras. A Division Bench 
of the High Court dismissed the two appeals. The present appeals have been 
filed on certificates granted by the High Court. f ' j K) 

‘The two Courts concurrently found that çı) appellant No 2 was a party to 
the contract of purchase of 415 tons of newsprint ın sheets, (2) on 26th November, 
1951, the parties orally agreed that instead of 415 tons the appellants would buy 
300 tons of the newsprint and (3) there was no cancellation of the contract as alleged 
by the appellants These findings are not challenged. The two Courts concur- 
rently found that the re-sale held on 21st April, 1952, was'genuire and was effcted 
at a proper price on due notice and after proper advertisement. Mr Gupte attemp- 
ted to challenge these findings, but We see no reason to interfere with them The 
principal argument advanced by Mr. Gupte was that the property in the goods 
re-sold on 21st April, 1952, had not passed to the appellants and the re-sale was 
consequently invalid, We are inclined to accept this argument. 


It as to be noticed that the contract did not envisage any loan of money by the 
respondent to'the appellants on the security of the newsprint ın sheets. The pay- 
ment of Rs. 3,18,706-9-10 was made by the respondent towards part discharge of 
its lability for, the price of the newsprint ın reels No doubt, the contract stated: 
“We shall advance you moneys against this newsprint at annas 8 per lb. This 
advance will carry interest at 5 per cent. per annum.” But the real import of this 
clause was that the appellants would pay interest at 5 per cent. per annum on an 
amount equivalent to the price of the newsprint in sheets calculated at 8 annas per 
Ib. The,respondents was not a pledgee of the newsprint in sheets and had no right 
to sell the goods under section 176 of the Indian Contract Act, 1872. The real 
question 1s whether the respondent had the right to re-sell the goods under section 
54 (2) of the Sale of Goods Act, 1930 : 


The sellér can claim as damages the difference between the contract price and 
the amount ‘realised on re-sale of the goods where he has thé right of re-sale under 
section 54 (2) of the Sale of Goods Act ‘The Statutory power of re-sale under 
section 54. (2) arises ıf the property ın the goods has passed to the buyer subject to 
the lien of the unpaid seller Where the property ın the goods has not pgesed to 
the buyer, the seller has no right of re-sale under section 54 (2). The question is 
whether the property ın the 300 tons of newsprint ın sheets,had passed to the appel- 
lants before the re-sale. ; 
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On 13th November, 1951, the respondent agreed to sell to the appellants 
the stock of 415 tons of newsprint ın sheets then lying ın the respondent's godown 
in Madras. There was an unconditional cortract for the sale of specific goods in 
a deliverable state and the property in the goods then passed to the appellants, 
But on 26th November, 1951, the contract was varied in a material particular. 
The parties agreed that the appellants would buy only 300 tons of the stock of 415 
tons of newsprint then lying ın the respondent’s godown The result was that in 
place of the original contract for sale of specific goods a contract for sale of un- 
ascertained goods was substituted. 


Rajagopala Ayyangar, J., held that the'effect of the variation of the contract 
on 26th November, 1951, was that the appellants and the respondent became joint 
owners of the stock of 415 tons In our opimion, this was not the correct legal 
position. The parties did not intend that the appellants would buy an undivided 
share in, 415 tons of newsprint On 26th November, 1951, the bargain between 
the parties was that appellants would buy and the respondent would sell goo tons 
out of the larger stock of 415 tons 


The appellate Court held that the property in the entire 415 tons passed to 
the appellants who were subsequently relieved from their liability to take 115 tons 
and that the respondent could resell any 300 tons out of the larger stock of 415 tons. 
We are unable to accept this line of reasoning It 1s true that originally the pro- 
perty in the entire 415 tons had passed to the appellants But the result of the 
variation of the contract was to annul the passing of property in. the goods. The 
effect of the bargain on 26th November, 1951, was that, the respondent would sell 
and deliver to the appellants any goo tons out of the larger stock of 415,tons. As 
from 26th November, 1951, the property ın the entire stock of 415 tons belonged 
to the respondent. The parties did not intend that as from 26th November, 1951, 
the property in any individual portion of the stock of 415 tons would remain vested 
in the appellants. « Ze : 


Section 18 of the Sale of Goods Act provides that where there is a contract for 
the sale of unascertained goods no property in the goods 1s transferred to the buyer 
unless and until the goods are ascertained. Its a condition precedent to the passing 
of property under a contract of sale that the goods are, ascertained. The condition 
is not fulfilled where there ıs a contract for sale of a portion of a specified larger 
stock Tull thé portion 1s identified and appropriated tothe contract, no property 
passes to the buyer. In Gillett v. Hillt, Bayley, B., said: m ` 


“ Where there is a bargain for a certain quantity ex a greater quantity, and 
there ıs a power of selection in the vendor to-deliver which he thinks fit, then 
the rıght to them does not pass to the vendee untul the vendor has made hış selec- 
tion, and trover'is not maintainable before that is done. IfI agree to delıyer a 
certain quantity of oil as ten out of eighteen tons, no one can say which part of 
the whole quantity I have agreed to deliver until a selection is made. There is 
no individuality until ıt has been divided ” 


No portion of 415 tons of the newsprint lying in the respondent’s godown was 
appropriated to the contract by the resporident with the appellant’s consent before 
the re-sale On the date of the re-sale, property in the goods had not passed to the 
buyer. Conseguently,the respondent had noright to re-sell the goods under section 
54 (2). The clam to recover the deficiency on re-sale 1s not sustainable. 


The respondent ıs entitled to claim as damages the difference between the 
contract price and the market price on the date of the breach. Where no time 
1s fixed under the contract of sale for acceptance of the goods, the measure-of damages 
is prima face the difference between the contract price and the market price on the 
date of the refusal by the buyer to accept the goods, see Illustration (e) to section 73 
of the Indian Contract Act In the present case, no tyme was fixed ın the contract 
ee m a a a 
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for acceptance of the goods. On ggth March, 1952, the appellants refused to 
accept the goods. The respondent ıs entitled to the difference between the con- 
tract price and the market price on 29th March, 1952. Counsel for both parties 
requested us that instead of remanding the matter we should assess the damanges 
on this basis and finally dispose of the matter. We have gone through the materials 
on the record and with the assistance of Counsel, we assess the market price of the 
Russian newsprint in sheets on 29th March, 1952 at 8 annas per lb. Counsel on 
both sides agreed to this assessment. The claim of the respondent for 
Rs. 6,798-5-1 on account of interest and Rs. 1,119-6-0 for insurance charges is 
admitted before us by Mr. Gupte. On this basis, the final position ıs as follows: 


Price of 122324 1bs. at 94 annas perlb less Rs 63,032-15-9.. Rs. 9,596 14 3 


Difference on 547051 lbs. at Iğ annas per lb. Rs, 51,286 o 6 
Interest .. Rs. 6,795 5 I 
Insurance charges .. Rs. 1,119 6 o 
Total amount due to the respondent .. Rs: 68,797 9 10 
Deduct amount due to the appellants .. Rs. 57,816 13 2 
Balance due to the respondent .. Rs. 10,980 12 8 





In the result, Civil Appeal No. 165 of 1965 1s allowed in part, the decrees passed 
by the Courts below are varied by substituting therefor a decree in favour of the 
respondent against the appellants for a sum of Rs. 10,980-12-8 with interest thereon 
at 6 per cent. per annum from goth July, 1952. The decrees for costs passed by 
the Courts below are affirmed. There will be no order as to costs in this Court. 
Civil Appeal No, 166 of 1965 ıs dismissed. No order as to costs thereof. 


V.K. Appeal No. 165 of 1965 allowed ın part; 
Appeal No. 166 of 1965 dismissed. 


—— 
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Sri Rama Vilas Service Ltd., Kumbakonam .. Appellanis* 
v. 
M/s. Raman and Raman Private Ltd., and another .. Respondents. 


Motor Vehicles Act (IV of 1939), as amended by: Madras Act (ZIT of 1964), section 48 (3) 
(&xi)—Efect of amendment—Permit granted before the amending Act—Condhtion specified 
in section 48 (3) (xxi), as amended, if should be deemed to be attached to permit—Varta- 
tion of route relating to such a permit—Applicability of restriction regarding 24 kilometres. 


Madras Motor Vehicles Rules, Rule 208—Scope. 


The contention that section 48 (3) (x#i), as amended by Madras Act III of 1964, 
operates whether a condition to that effect has been put in a permit or not, is 
untenable Section 48 (3) clearly enables the Regional Transport Authority 
to attach to the permit any one of the twenty-one conditions. It may in a 
particular case put one or two or more of the conditions or it may put all the 
conditions. It1s common ground thatif any of the first twenty conditions in 
section 48 (3) is not attached to a permit it will not have effect. What makes 
condition (x1) different ıs hard to appreciate. If condition (4x1) as amended 1s 
not attached to a permit it 1s difficult to see how the Regional Transport Autho- 
rity can derive any power from the existence of section 48 (3) (xx1) ın the Act, 
Section 5 (1) of Madras Act IIT of 1964 makes the route or routes or theearea 


* GA, No, 258 of 1967 20th October, 1967. 
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specified ın every stage carriage peimit gianted before the commencement of 
the Amending Act a condition attached to such permit under sub-section (3) 
of section 48 of the principal Act, ıt does not say that section 48 (3) (xxz) shall 
be deemed to be a condition attached to every such permit 


In the instant case the High Court erred in holding that section 48 (3) (xxz) of 
* the Act, as amended, byıtselfgave power tothe Regional Transport Authority 
to vary ‘the route within certainlimts, This power would be exercisable only 1f 
a condition to that effect is putin the permit. In the case of the appellant 
what the permit contained was a condition simular to the condition mentioned 
ın section 48 (3) (*x2) before its amendment by Act III of 1964. Therefore for 
the purpose of this appeal section 48 (3) (xx), as amended, should be treated 
as non-existent Ifso there can be no difficulty in coming to the conclusion that 
no limitation had been placed on the powers of the Regional Transport Autho- 
rity ın respect of the grant of applications for variation of the route. 


As the Act stands at. present, rule 208 of the Madras Motor Vehicles Rules ines 
confer power on a transport authority to vary all kinds of permits or conditions 
attached therein. This power 1s exercised on an application made in weng a 
the holder of any permit. 


It follows from the above that the Regional Transport Authority had the 
authority under rule 208 to vary the permitinthe present case and nothing con- 
tained in section 48 (3) (xxz) limited its power ın respect of the distance 
covered by the variation. The order of the Regional Transport Authority 
varying the route in the instance case, by extending ıt beyond 24 kms., Sannar 
therefore be challenged as being beyond its jurisdiction. 


Quare: Section 57 (8) of Motor Vehicles Act if merely errr or also implies 
a power to receive applications and vary the conditions ın a permit. 


Appeal from the Judgment and Order, dated the 3rd October, 1966 of the 
Madras High Court in Writ Petition No. 11 59 of 1966. 


G. Ramaswamy, R. Gopalakrishnan and K.K Venugopal, Advocates, for Appellants, 


M.N. Rangacharı, M K. Bamamsrik, Mrs. Shyamala Pappu and Vineet Kumar, 
Advocates, for Respondent No. 


` 


The Judgment of the Court was delivered by A 


Sıkrı, F.—This appeal by certificate granted by the High Court.of Madras is 
directed against its order dated grd October, 1966, allowing the writ petition filed 
under Article 226 of the Constitution by Ms Raman and Raman (P.), Ltd., 
Kumbakonam, and guashıng the order of the Regional Transport Authority, 
Thanjavur dated 28th March, 1966, whereby the Regional Transport Authority 
had granted the application for variation of the route Sırkalı to Kumbakonam of 
M/s. Srı Rama ‘Vilas Service Ltd , Kumbakonam, ın respect of two stage carriages, 


' On gth December, 1965, the application of Messrs Sri Rama Vilas Service Ltd. 
Kumbakonam for variation of the route Sırkalı to Kumbakonam was notified under 
section 57 (3) of the Motor Vehicles Act, 1939 M/s. Raman and Raman (P ), Ltd, 
among others, filed objections and after hearing the object.ons, by order dated 28th 
March, 1966, "the Regional Transport Authority, Thanjavur, granted the applica- 
tion as, according to its the variation applied for was in the interest of the travelling 
public The distance covered by the variation extended beyond 24.kilometres. 
M/s. Ramanand Raman (P.), Ltd filed the petition under Article 226 of the Coristi- 
tution, to quash the order of the Regional Transport Authority 


The question whıch arises in this appeal ıs whether the Regional Transport 
Authority had jurisdiction to vary the route by extending ıt beyond 24 kms. The 
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High Court, following its earlier decision ın M/s. Swamt Motor Transport (P.), 
Lid. v. M/s Murugan Transports, Tiruchirapallı and others!, held that “ any variation 
ın excess of 24 kilometres would be ex facie illegal and violation of the intendment of 
the Legislature enacting Act III of 1964” 


The answer to the question posed above depends pon the true construction of 
some sections of the Motor Vehicles Act, 1939, as amended by the Madras Act TIT 
of 1964. The relevant statutory provisions are as follows: 


“48 (). —Subjectto the provision ofsection 47, a Regional Transport Authority 

may on an application made to ıt under section 46, grant a stage carriage permit 

ın accordance with the applıcat'on or with such modification as it deems fit or re- 
fuse to grant such a permit: 


-u1 Provided that no such perm't shall be granted i in réspect of any route or 
area not specified ın the application. 


(3) The'Reg'onal Transport Authority, ıfıt decides to grant a stage carriage 
perm't, may grant the permit for service of stage carriages of a specified descrip- 
tion or for one or more particular stage carriages, and may, subject to any rules 
that may be made under this Act, attach to the permit any one or' more’ of the 
following ,conditions, namely: , , . , 


(i) that the stage carriage or ae carriages shall be used only on a specified 
route or routes or in a specified area. 


, hh ' 


x , * * * * 


(xxi) that the Regional Transport meen: may after giving notice of not 
less than one month: , , bo? OUR 

(a) vary, extend or curtail the route or routes or dhe area specified in the 
permit, 
« i [j 


Provided that ın the case of— : i ' i 


tt soy Yi 
(1) variation, the termini shall not be altered and the distance covered by 
. variation shall not exceed 24 kms. ‘ aad 


‘-(ii) extension of the distance covered by the extension shall not exceed 24 
kms, from the termini. 


(aa) vary any other condition of the permit. 


“ Section 57 (8).—An application to vary the conditions of any‘ permit other 

than a’temporary permit by the inclusion of a new route or routes or a new area or 

' bythe variation, extension or curtailment of the route or routes or area specified ın 

the permit or ın the case of a stage carriage permit, by increasing the number of 

‘services above the specified maximum, orin the case of a contract carriage permt 

by increasing the number of vehicles covered by the pernit shall be treated as an 
application for the grant of a new perm't.” $ 


' 
- 4 


“ Rule 208 (4)—Upon application madein writing by the holder of any permit, 
the Transport Authority may, at any time, ın its discretion, vary the permit or 
any of the conditions thereof su ject to the provisions ‘of sub-rule (b). È 5 

~- (b) Ifthe application is forthe variation of the permit by the inclusion of an 
additional vehicle or vehicles or if the grant of variation would authorise transport 
facilities materially d fferent from those authorised by the original permit the 
Transport Authority shall deal with the application as 1f it were an application 
for a permit Prov.ded that nothing contained in this rule shall prevent tle 
Transport Authority or its Secretary, if authorised in this behalf, from summarily 
rejecting an appl:cation for the variation of a stage carriage permit so as to provide 
transport facilities on a road which has been or ıs certified to be unfit for” motor 


4 
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vehicular traffic by an officer not below the rank of Divisional Engineer of the 
Highways Department. 


te) Every application for variation of conditions of permit under sub-section 
(8) of section 57 0f the Act in respect of a transport vehicle shall be in Form, PVA. 


(d) The provisions of rules 163 (b) shall, mutatis mutandis, apply to applica- 
cation forthe variation of a permit or the variation óf the counter-signature, 1f any, 
thereof by the inclusion of an additional vehicle sanctioned subject to the pro- 
duction of the registration certificate of the addıtıonal vehicle.” >- ! 


Section 5 of the Madras Act III of 1964, reads as follows: 


“s5 (1): Notwithstanding anything contained ın the principal Act, the route of 
routes or, the area specified ın every stage carriage permit granted before the com- 
mencement ofthis Actshall be deemed to be a condition attached to such permit 

! under sub-section (3) of section 48'of the principal Act, as 1f this Act were ın force 
on-the date of grant of such permit. , ee ys 
' Li 


(2) Notwithstanding any judgment or order of any Court, all proceedings 
, taken for the grant of, and all orders passed granting any variation, extension or 
‘curtailment of the route or routes or the area specified in a stage Carriage permit 
before the commencement of this Act by the State Transport Authority or by a 
„Regional Transport Authority or by an ‘authotity or person to whom the powers 
and functions of the'State Transport Authority or a Regional Transport Authority 
have been delegated, or by an authority exercising the ‘powers of appeal or revi- 
, .Sıon against the orders of the State Transport Authority or a Regional Transport 
Authority, shall not be deemed to be invalid merely by reason of the fact that 
the State Transport Authority or the Regional Transport Authority, as the case 
may be, had no power to grant such variation, extension or curtailment and all 
such proceedings taken or orders passed shal! be deemed always to have been 
validly taken or passed ın accordance with law notwithstanding the distance 
covered by the variation or extension exceedéd twenty-four kilometres.” 


The learned Counsel for. the respondent conténds that séctidn 48 (3) (xxì), as 
amended, operates whether a condition to that effect.has been put in a permit or 
not. But we are unable to read section 48 in this sense Section 48 (3) clearly 
enables the Regional Transport Authority to attach to the permit any one of the 
twenty-one conditions. It may in a particular case put one or two or,more of the 
conditions or ıt may put all the conditions. It seems to be common ground that if 
any of the first twenty condıtıonşın section 48 (3) is not attached to a permit ıt will 
not have effect. What makes condition (xx1) ‘different 15 hard'to appreciate. If 
condition (xx2) as amended is not attached to a permit it is difficult to see how the 
Regional Transport Authority can derive any power from the existence of section 48 
(3) (xx:) ın the Act. Section 5 (1) of Act III of 1964 makes the route or routes or 
the area specified ın every stage carriage permit granted before the commencement 
of the Amending Act a condition attached to such permit under sub-sectıon (3) 
of section 48 of the principal Act ; ıt does not say that section 48 (3) (xx2) shall be 
deemed to be a condition attached to every such permit. The learned Counsel for 
the respondent says that this was the intention of the amendment, but if this was so, 
the intention has not been carried out. : ; 


It was argued before us that the history of legıslatıon'supports the interpretation 
placed by the High Court but, ın our view, the Act as ıt stands amended by Act 
TI of 1964 is quite clear and it is not necessary to go into the history of the legisla- 
ton. | 2 o 


J 
It seems to us that the High Court erred ın holding that section 48 (3) (xx1) of 
the Act,asamended, by itself gave power to the Regional Transport Authority to 
varY»the route within certainlimits. This power, in our view, would be exercisable 
only if a tondition go that effect 1s put in the permit. -In the case of the appellant we 
saw the permit and what it contamed was 4 condition simular to the condition men- 


st * 


42 ` THE MADRAS LAW JOURNAL REPORTS—-(SUPREME’-COURT). ' > [1968 


tioned ın section 48 (3) (xx1) beforeitsamendment by Act III of 1964. Therefore, 
for the purpose of this appeal we must treat section 48 (3) (x22), as amended; as 
non-existent. Ifsection 48 (3) (xx1), as amended, is treated as non-existent, 
then there can be no difficulty in coming to the conclusion that no limitation 
had been placed on the powers of the Regional Transport Authority ın respect of the 
grant of applıcatıonsfor variation ofthe route The order of the Regional Transport 
Authority cannot, therefore, be challenged as being beyond its jurisdiction. 


Another question that was debated before us was whether rule 208 of the 
Madras Motor Vehicles Rules, extracted above, confers powers on a Transport 
Authority to vary permits or whether it ıs merely a procedural rule, It seems to 
us that as the Act stands at present, rule 208 does confer power on a transport 
authority to vary all kinds of permits or conditions attached therein This power is 
exercised on an application made in writing by the holder of any permit. 


It follows from the above reasoning that the Regional Transport Authority 
had the authority under rule 208 to vary the permit and nothing contained ın section 


48 (3) (xx1) limited its power in respect of the distance covered by the variation ın 
this case. 


uf . b . . l y 
, We may mention that it was argued before us that section 57 (8) is not merely 
procedural but also implies a power to receive applications and vary the conditions 
in a permit. This may be so, but ıt 1s not necessary to decide ın this case because ın 


Madras rule 208 clearly confers power,on the Transport Authority to vary the 
conditions of the permit. 


_In the result the appeal 1s allowed and the judgment of the High Court set aside, 
The appellant will have: the costs incurred in this Court. ‘ 


V.K. ——— Appeal allowed. 
THE SUPREME COURT OF INDIA. ` ` 
(Civil Appellate Jurisdiction.) 
PRESENT > —J. C. Suan, S. M. SIRRI AND J. M. SHELAT, JJ. 
Calcutta Credit Corporation Ltd. and another Appellants * 


e 


« ` 


v. 
Happy Homes (Private) Ltd. ` :. Respondent. ' 


Transfer of Property Act (IV of 1882), sections 106, 111 (h) and 113— Termination of 
, enansy—Notice by the tenant—Acceptance by the landlord—Withdrawal of the notice 
by the tenant—F ffect— Tenancy, of stands delermened— Nohce not complying with sechon 

106 but accepted and acted upon by the landlord —E fest. 


West Bengal Premises Rent Control | Temporary Provisions) Act (XVII of 1950), sections 2 
(11), 12 (1) and 13 (2)—Inierpretation—Statutory tenant—Meaning of —If' could 
. clam the right and interest of a contractual tenant under the Act 


AB were tenants holding over in respect of the demised premises after the 
expiry of the period of original lease. By their notice, dated 12th August, 1953 
they intimated their intention to vacate the premises on gist August, 1953, at 
3-30PM. They thereafter withdrew this intimation by letter, dated 25th August, 
1953 The landlord did not agree to the withdrawal of the notice, dated 12th 
August, 1953, and insisted that possession of the demised. premises be delivered. 
By clause (4) of section 111 of the Transfer of Property Act, 1882, a lease of 

- immovable property ıs determined on the expiration of a notice to determine the 
lease, or to quit, or of intention to quit, the property leased duly given by one 
party to the other 


Did the tenancy of AB stand determined by the notice, dated 12th August, 
1953” . 

o 
I yy 


* Q.A, No, 71 of 1965, 23rd October, 1967. 
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Did AB acquire the status of “ statutory tenants” under the provisions of the 
West Bengal Premises Rent Control (Temporary Provisions) Act XVII of 1950 
enabling them to sub-let the premises ın their occupation ? 


Held that, section 113 of the Transfer of Property Act, 1882, ccntemplates 
waiver of the notice by any act on the part of the person giving it, if such an 
act shows an intention to treat the lease as subsisting and the other party gives 
his consent—express or implied therefor. Once a notice 1s served determining 
the tenancy or showing an intention to quit on the expiry of the period of the notice 
the tenancy 1s at an end, unless with the consent of the other party to whom the 
notice 1s given the tenancy 1s agreed to be treated as subsisting. Here, on the 
expiration of the period of notice, dated 12th Avgust, 1953, the tenancy of AB 
stood determined. 


A notice which complies with the requirements of section 106 of the Transfer 
of Property Act operates to terminate the tenancy, whether or not the party 
served with the notice assents thereto. A notice which does not comply with the 
requirements of section 106 ın that ıt does not expire with the end of the month 
of tenancy, or the end of the year of the tenancy, as the case may be, or of which 
the duration 1s shorter than the duration contemplated by section 106, may still 
be accepted by the party served with the notice and if that party accepts and 
‘acts upon it, the party serving the notice will be estopped from denying its validity 
Because, a tenancy being founded ın contract, ıt 1s always open to the parties 
thereto to agree that the tenancy shall be determined otherwise than by notice, 
served ın the manner provided by section 106 or by a notice of a durat:on shorter 
than the period provided by Transfer of Property Act. The contents of the letter 
written by the Attorney of the landlord clearly prove, in the absence of any evi- 
dence to the contrary, that the offer to terminate the tenancy on gist August, 
1953, was accepted by the landlord and the landlord had acted upon that offer, 


, In order to determine a tenancy under the Transfer of Property Act at the 
instance of a tenant, 1t1s not necessary that there must be actual delivery of posses- 
sion before the tenancy 1s effectively determined. 


Considered in the light of the scheme and object of the Act, the expression ‘ ten- 
ant’ ın clause (c) of section 12 (1) or in section 13 (2) of the West Bengal Premises 
Rent Act of 1950 must mean a contractual tenant alone and not a statutory tenant. 
The definition ın section 2 (11) of the expression ‘ tenant’ includes a statutory 
tenant. But the definition does not apply if there 1s anything repugnant ın the 
subject or context. A statutory tenant has no interest or estate ın the premises 
occupied by him, and it ıs very d-fficult to hold that the Legislature without mak- 
ing an express provision to that effect intended to invest him with power to induct 
into the premuses in his possession a person who would be entitled to claim the 
right and interest of a contractual tenant. 


Appeal from the Judgment and Decree, dated the 1st February, 1962 of the 
Calcutta High Court in Appeal No. 65 of 1959 


T.P Das, M. G. Poddar, V. N. Poddar’ H. K. Pur: and B N Kırpal, Advocates, 
for Appellants. 


A. N. Sinha and S. N Mukherjee, Advocates, for Respondent. 


The Judgment of the Court was delivered by 


Shak, F —A buıldıngın the town of Calcutta belonging to the Chitpore Golabari 
Company (Private) Ltd , was let out under a written lease for a period of twelve 
years commencing from rst January, 1939, to Messrs, |Allen Berry & Co, Ltd.— 
hereinafter called Allen Berry”. Under the terms of the lease sub-letting or parting 
with the possession of the demised premises or any part thereof by the tenants with- 
out tH prev:ous consent in writing of the landlord was expressly prohibited. After 
the expiry bf the peryod Allen Berry continued to hold over the premises. On 12th 
August, 1953 Allen Berry served a notice ın writing upon the landlord ıntımatıng 
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their intention to vacate the premises “on gist August, 1953, at 3-30 PM ” and re- 
quested the landlord to arrange to take delivery of possession By letter, dated 26th 
August, 1953, Allen Berry informed the landlord that they d.d not intend to vacate 
the premises on 31st August, 1953, as originally intimated, or at all, and that the 
notice, dated rath August, 1953, be treated as cancelled. By letter, dated'28th 
‘August, 1953, Attorney of the landlord informed Allen Berry that the earlier notice, 
dated 12th August, 1953, could not be withdrawn except by mutual consent, and 
since the landlord had agreed to lease the premises to Messrs. Dunlop Rubber Co. 
(India) Ltd. with effect from Ist September, 1953 the landlord was unable to give 
his consent to such withdrawal, and that ıt would insist upon Allen Berry vacating 
the premises as already intimated Allen Berry addressed a letter to the landlord 
on 14th September, 1953, ıntımating that they were holding over the premises on 
the expiry of the lease ‘‘ according to the provisions of the Rent Control Act”, 
On 2oth February, 1954, the landlord called upon Allen Berry to vacate and deliver 
possession of ““ the premises on the expiry of 31st March, 1954 ”. Allen Berry failed 
to carry out the requisition, and on 7th May, 1954, they sub-let a part of the ground 
floor measuring approx mately 2,100 sq ft. to Happy Homes (Private) Ltd —respon- 
dent,in this appeal. 


© The landlord' then instituted a suit against Allen Berry claiming a decreé in 
ejectment ın respect of the demised premises and for mesne profits and other reliéfs, 
This suit was settled on 28th March, 1955, and a consent decree was passed. ‘The 
important recitals in the decree were that (1) Allen Berry had surrendered the 
tenancy by notice, dated 12th August, 1953 ; (2) that they had handed over posses- 
sion of the portion of the premises ın their occupation to the landlord:; (3) that the 
landlord will be at liberty either to retain the sub-tenant or to eject him ; and (4) 
EŞ sub-tenancy had been created wıthout the knowledge and consent of the 

andlord. a. : 


The landlord' then sued Messrs Happy Homes (Private) ‘Ltd —höremafter 
called “ the respondent '—ın'the High Court of Calcutta for a decree for possession 
of the premises ın its occupation and for mesne profits. The suit was resisted by 
the respondent principally on two grounds: (1) that the tenancylof Allen Berry 
was not determined before the sub-letting in their favour ; and (11) that even if ıt 
be'held that the tenancy of Allen Berry was determined before 7th May, 1954, by 
virtue’ of the provisions of the West Bengal Rent. Control (Temporaty Provisions) 
Act, '1950, the respondent became a direct tenant of. the landlord and was entitled 
to the benefits of that Act. 7 


S. P. Mitra, J, decreed the clavm of the landlord for possession of the premises 
in the occupation of the respondent and for mesne profits at the rate of Rs 495 per 
month from 1st March, 1955 till delivery of possession. 


During the pendency of the appeal against the decree passed by S P' Mitra, J. 
the landlord transferred the premises to Messrs, Calcutta Credit Corporation ‘Ltd. 
The ‘landlord and the transferee will collectively be referred to hertınafter as ‘ the 
landlord’. A D vision Bench of the High Court reversed the decree ‘passed by 
S. P. Mitra, J., and ordered that the claim of the landlords bedismissed . ©, 


Whether the tenancy of Allen Berry stood determined by the notice, dated 
12th August, 1953, may first be considered. Allen Berry were tenants holding over 
in respect of the demised premises after the expiry of the period of the original lease. 
By their notice, dated 12th August, 1953, they ıntımated their mtention to vacate 
the premises on: gist August, 1953, at 3-30 PM They thereafter withdrew this 
intimation by letter, dated 25th August, 1953. The landlord d'd not agree to the 
withdrawal,of the not'ce, dated 12th August, 1953, and insi8ted that possession of 
the demised premises be delivered By clause (4) of section 111 of the Transfer of 
Property Act, 1882, a lease of immovable property is determined on the exp:ration 
of a notice to determine the lease, or to quit, or of intention to quit, the preperty 
leased, duly given by one party to the other It was urged on behalfof the landlord 
that the notice of intention to quit the property leased and te determine the lease 
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given by the tenant to the landlord could not be withdrawn, and the relation of 
landlord and tenant may be restored only 1f by mutual agreement between the land- 
lord and tenant a fresh tenancy was created "Reliance ın support of this contention 
was placed upon the observations made ın Foa’s ‘ General Law of Landlord and 
Tenant’, 8th Edition, at page 613: > 


“ A notice to quit cannot be “waived”: for once a valid notice is given, the 
tenancy willinevitably be determined upon its expiration. But though the parties 
cannot waive the notice, they may nullify ıts operation as to quitting, by agreeing 
upon a new tenancy, whether on the terms of the former or not, to commence 
from the time of 1ts expiration.”, 


and upon similar observations ın Woodfall on Landlord and Tenant, Vol. I, 26th 
Edn , Article 2114, at page 973 ; and upon the judgment of the Court of Exchequer 
in Tayleur v. Wıldın1, Counsel for the respondent contended that the rights and oblı- 
gations of the parties are governed by the provisions contained ın section 113 of the 
Transfer of Property Act, and that it 1s open to a tenant to withdraw the notice of 
intention to quit before'the expiry of the period thereof. Counsel also contended 
that the tenancy was not determined, because the notice served by Allen Berry was 
not a notice “duly given’? within the meaning of section 111 of the Transfer of 
Property Act. 


Section 113 of the Transfer of Property Act provides : 


c A notice under section 111, clause (4), 1s waived, with the express or implied 
consent of the person to whom ıt ıs given, by any act on the part of the person 
giving ıt showing an intention to treat the lease as subsisting.” 


Clearly. section 113 contemplates waiver of the notice by any act on the part of 
the person giving ıt, if such an act shows an intention to treat the lease as subsisting 
and the other party gives his consent—express or implied therefor. The law under 
the Trarisfer of Property Act on the question ın hand 1s not different from,the law in 
England Once a notice ıs served determining the tenancy or showing an intention 
to quit on the expiry of the period of the notice, the tenancy 1s at an end, unless with 
the consent of the other party to whom the notice 1s given the tenancy 1s agreed :to be 
treated as subsisting. It was held in Tayleur v Wildın! that a notice determining 
a tenancy cannot be withdrawn In Tayleur v. Wildin! an annual tenancy of a 
farm under a written lease commencing on Lady Day 7 e,, 25th March, was deter+ 
mined by a notıce by which the landlord called upon the tenant to quit the farm 
at the expiration of the current year’s tenancy. Before the expiry of the year of 
tenancy the arrears of rent were paid up by the tenant, and the notice was with- 
drawn and the tenant continued ın occupation of the farm under the terms of the 
original agreement. It was held by the Court of Exchequer that the tenancy was 
determıned by the notice to quit, and a surety for payment of rent under the original 
lease was not liable for rent falling due after the expiry of the notice. Kelly, G B., 
observed that whether the notice 1s given by the landlord or the tenant, the party 
to whom ıtıs givenis entitled to insist upon it, and ıt cannot be withdrawn without 
the consent of both. The consent of the,parties makes a new agreement, and the 
rent became due under a new agreement In our judgment, that principle applies 
to the law oflandlord andtenantinIndia Therefore on the expiration of the period 
of notice, dated 12th August, 1953, the tenancy of Allen Berry stood determined. - 


But, ıt was contended, the not ce intimating an mtent.on to quit at 3-30 P.M. 
on 31st August, 1953, was not a notice “ duly given” within the meaning of section 
111 (4) of the Transfer of Property Act It is not necessary to decide for the purpose 
‘of this case whether the month of the tenancy of Allen Berry expired on the m dnight 
of the first day of every calendar month, for, in our judgment, a notice which is 
defective may still determine the tenancy, if ıt ıs accepted by the landlord A 
notgce which complies with the requirements of section 106 of the Transfer of Pro- 
perty Ast operates to terminate the tenancy, whether ol not the party served with 
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the notice assents thereto. A notice which does not comply with the requirement 
of section 106 of the Transfer of Property Act in that ıt does not expire with the end 
of the year of the tenancy, as the case may be, or of which the duration 1s shorter 
than the duration contemplated by section 106, may stil] be accepted by the party 
served with the notice and if that party accepts and acts uponit, the party serving 
the notice will be estopped from denying its validity. The defect in the notice 
served by one party may undoubtedly be relied upon by the other party and he may 
plead that the tenancy does not stand determ.ned, but after the notice is accepted 
by the other party who acts upon ıt, the party serving the notice cannot contend that 
the notice served by him was defective, and on that account the tenancy was not 
determined. The reason of the rule is clear A tenancy ıs determined by service 
of the notice ın the manner prescribed by section 111 (4) read with section 106 of 
the Transfer of Property Act Ifthe notice 1s duly given, the tenancy stands deter- 
mined on the expiry of the period of the tenancy. Even if the party served with the 
notice does not assent thereto, the notice takes effect. If the notice 1s defective, ıt 
does not operate to terminate the tenancy by force of the statute. But a tenancy is 
founded ın contract, and it ıs always open to the parties thereto to agree that the 
tenancy shall be determined otherwise than by notice served ın the manner provided 
by section 106 of the Transfer of Property Act, or by a notice of a duration shorter 
than the pees provided by the Act. If the parties so agree, the tenancy will come 
to an end. 


The landlord according to the terms of the agreement by its letter, dated 28th 
August, 1953, informed Allen Berry that ıt did not agree to the withdrawal of the 
notice, since ıt had already agreed to lease out the premises to Messrs. Dunlop Rubber 
Co. (India) Ltd., with effect from 1st September, 1953. The contents of the letter 
clearly prove, in the absence of any evidence to the contrary, that the offer to ter- 
mınate the tenancy on gist August, 1953, was accepted by the landlord and the 
landlord had acted upon that offer. The tenancy stood determined as proposed 
by Allen Berry. Allen Berry could not thereafter claim, in the absence of a fresh 
agreement, that there was a subsisting contractual tenancy 


We are unable to agree with counsel for the respondent that in order to deter- 
mune a tenancy under the Transfer of Property Act at the instance of a tenant, there 
must be actual delivery of possession before the tenancy 1s effectively determined. 
That contention 1s contrary to the plain terms of section 111 (4) of the Transfer of 
Property Act. We are therefore of the opinion that by virtue of the notice, dated 
12th August, 1953, and acceptance thereof by the landlord, the tenancy of Allen 
Berry was determined at 3-30 P.M on gist August, 1953 It ıs unnecessary in that 
view to consider whether the notice, dated goth February, 1954, requiring Allen 
Berry to vacate and deliver possession of the premises to the landlord on expiry of 
gist March, 1954, was a valid notice. 


Counsel for the respondent urged that granting that the tenancy of Allen Berry 
stood determined by the notice, dated 12th August, 1953, and acceptance thereof 
by the landlord, Allen Berry acquired the status of “ statutory tenants ” and could 
claim protection of the West Bengal Premises Rent Control (Temporary Provisions) 
Act. XVII of 1950, and were competent by virtue of the provisions of that Act to sub- 
let the premises ın their occupation. 


In Anand Nivas Private Lid. v. Anandj Kalyanjı Pedht and otkers!, this Court ın 
dealing with the analogous provisions of the Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947, explained the nature of the nght and interest of 
a “statutory tenant” ın premises ın his occupation It was dbserved at page 908 
by the majority of the Court : 


“ A person remaining in occupation ofthe premises let to him after the deter- 
mınatıon of or expiry of the period of the tenancy ıs commonly, though ın law not 





1, (1964) 4 S.C R. 892 
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accurately, called a “statutory tenant”.' Such a person ıs not a tenant at all; 
he ‘has no estate or interest ın the premises occupied by hım. He has merely 
the protection of the statute in that he cannot be turned out so long as he pays the 
standard rent and permitted increases, if any, and performs the other conditions 
of the tenancy. His right to remain ın possession after the determination of the 
contractual tenancy 1s personal ; ıt 1s not capable of being transferred or assigned, 
and devolves on his death only in the manner provided by the statute.” 


In Solomon v. Orwell1, Denning, L J. in dealing with the provisions of the Landlord 
and Tenant (Rent Control) Act, 1949, spoke as follows : 


“ When a statutory tenant sub-lets a part of the premises, he does not thereby 
confer any estate or interest on the sub-tenant. A statutory tenant has no estate 
or interest himself, and he cannot carve something out of nothing. The sub- 
tenant, like the statutory tenant, has only a personal right or privilege. The ques- 
tion 15: What 1s the position of the sub-tenant when the statutory tenancy comes 
toanend? A statutory tenancy may, of course, come to an end without a notice 
to quit, ¢ g. by death (if there are no entitled relatives) or by the delivery up of 

the premises to the landlord. When the statutory tenancy comes to an end, the 


sub-tenant’s right automatically comes to an end unless there 1s some statutory 
protection afforded to him” 


+ 


It was urged that the West Bengal Premises Rent Control (Temporary Provisions) 
Act XVII of 1950 expressly conferred upon a statutory tenant the right to sub-let 
the premises and a sub-tenant inducted into the premises.by the statutory tenant 
acquires, on the determination of the tenancy of the statutory tenant, the rights of a 
tenant of the premises under the landlord Reliance in that behalf was placed upon 
the definition of ‘ tenant’ ın section 2 (11) and sections 12 and 1 3 ofthe Act. The 
expression ‘tenant’ ıs defined in section 2 (11) as meaning any person by whom 
rentıs, or but for a special contract would be, payable for any premises, and includes 
any person who ıs liable to be sued by the landlord for rent. Section 12 grants 


protection to tenants against eviction By sub-section (1), ın so far as it 1s material 
it 1s provided : 


. “Notwithstanding anything to the contrary in any other Act or law, no order 
or decree for the recovery of possession of any premises shall be made by any 
Court in favour of the landlord against a tenant, including a tenant whose lease 
has expired : 


' ‘Provided that nothing in the sub-section shall apply to any suit or decree for 
such recovery of possession, — : 


(4) against a tenant who has transferred his tenancy right in whole or in 
part with possession otherwise than by sub-lease ; r 


' (b) against such transferee ; 


at 


(c) against a tenant who has sub-let the whole or a major portion of the pre- 
mises for more than seven consecutive months : 


Provided that ıf a tenant who has sub-let major portion ofthe premises agree 
to possess as a tenant the portion of the premises not sub-let on payment of rent 
fixed by the Court, the Court shall pass 4 decree for ejectment from only a portion 
of the premises sub-let and fix proportionately fair rent for the Portion kept in 
possession of such tenant which portion shall thenceforth constitute premises 
under clause (8) of section 2 and the rent so fixed shall be deemed standard rent 
fixed under section 9, and the rights and obligations of the sub-tenants of the por- 
tion from which the tenant 1s ejected shall be the same as of sub-tenants under the 
provisions of section 13, 


ox * # ¥ x ¥ #99 ` 
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Section 12 (1).confers protection to .a tenant—which expression includes a tenant 
whose lease has expıred—agaınst eviction by any order or decree of the Court. 
But that protection 1s lost ın cases contemplated by clauses (a) to (2) of sub-section (1). 


If a tenant has sub-let the premises let to him ın its entirety, he loses the protec- 
tion of section 12. If he has sub-let a major portion of the premises for more than 
seven consecutive months, he also loses the protection. ‘It is implicit that if the 
tenant has sub-let only a small portion of the premises occupied by him, he does not 
lose the protection. The tenancy continues, and the sub-tenaht of such a small 
portion Would, ıt 1s apprehended, be entitled.to remain in possession. Where, 
however, a major portion of the, premises has been sub-let, ıt would be open to the 
tenant to offer to possess'as a tenant the portion of the premises not sub-let by him. 
In that case the sub-tenants would have the sdme rights and privileges as are con- 
ferred by section 13. Section 13 provides : í 

` l 7 

“(ı) Notwithstanding anything contained ın this Act, or in any other law for 

the time being ın force, ıf a tenant inferior to the tenant of the first degree sub- 
lets a whole or a part the premises let to him except with the consent of the land- 
lord and of the tenant of a superior degree above him, such sub-lease shall not be 
binding on such non-consenting landlord, or on such: non-consenting tenant. 


Explanation —In this sub-section— 


(a) “ tenant of the first degree ” means a tenant who does not hold under any 
other tenant’; E 

tb) “a tenant inferior to the tenant of the first degree” means a tenant hold- 
ing immediately or mediately under_a tenant of the first degree ; 


(cy “landlord” means the landlord of a tenant of the first degree. 


X 


(2) Where any premses or any part thereof have been or has been sub-let 
by “a tenant of the first degree ” or by “a tenant inferior to a tenant of the first 
. degree ”, as defined in Explanation to sub-section. (1), and the sub-lease 1s binding 
on the landlord of such last mentioned tenant, if the tenancy of such tenant ın 
either case,1s lawfully determined otherwise than by virtue of a decree in a suit 
obtained by the landlord by reason of any of the grounds specified in clause (4) 
of the proviso to sub-section (1) of section 12, the sub-lessee shall be deemed to be a 
tenant ın respect of such premises or part, as the case may be, holding dırectiy 
under the landlord of the tenant whose tenancy has been determined; on terms 
-and conditions on which the: sub-lessee would have held under the tenant if the 
tenancy of the latter had not been so determined: | , si 


, © Provided, , . *. ‘ * "Re sal i 


We are not directly concerned ın the present case with sub-section (1) of section'13. 
That sub-section only deals with sub-letting by a tenant inferior to “the tenant of 
the first degree”. In the present case, Allen Berry were direct tenants from the 
landlord and initially were “tenants of the first degree ”. Sub-section (2) deals with 
cases of sub-lettıng by tenants of the first degree or by a tenant inferior to the tenant 
of the first degree as defined in the Explanation to sub-section (1), and such sub- 
lease 1s binding on the landlord ofsuch last mentioned tenant. Itis provided thereby 
that if the tenancy of such tenant ıs lawfully determined otherwise than for personal 
occupation, the sub-lessee will be deemed to be a tenant ın respect of'such premises 
or part thereof and will hold directly under:the landlord or the tenant whose tenancy 
has been determined. ' * ' 

Counsel for the respondent contended that a sub-tenant of a statutory tenant is 
entitled to the protection of section 13 (2) of Act XVII of 1950, and relied upon the 
following observations made by this Court ın Indra Kumar Karnanı v. Atul Chandra 
Patıtundı and another!: .. 
m m me m 
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“ Section 13 (2) refers to both the class of sub-leases and states that if the sub- 
lease has been made by a tenant of the first degree, the sub-lessee shall be deemed 
to be a tenant in respect of the premises demised to himif the tenancy of such tenant 
is lawfully determined under the provisions of the Act otherwise than by virtue 
of a decree ın a suit obtained by the landlord by reason of any of the grounds 
spec.fied ın clause (4) of the proviso to sub-section (1) of section 12 * ¥ 
* » It follows that in the case of sub-letting by a tenant of the first degree 
no consent of the landlord to sub-letting is required as a condition precedent for 
acquisition by the sub-lessee of the tenant’s right but ın the case of sub-letting by a 
tenant infer:or to the tenant of the first degree the consent of the landlord and 
also of the tenant of the superior degree above him to the sub-letting 1s necessary 
if the sub-lessee ıs to acquire the rights of the tenant contemplated by section 13 


(2) ”. 


But the Court decided in Indra Kumar Karnanı”s caset, that a covenant in the lease 
prohib ting a tenant from sub-letting, in respect of premises governed by the West 
Bengal Premises Rent Control (Temporary Provisions) Act (XVII of 1950) does not 
prevent the sub-tenant under a contractual tenant from setting up the claim that he 
has become entitled under section 13 (2) of the Act to the rights of the tenant ın res- 
pect of the premises or part thereof sub-let to hım The case 1s not an authority for 
the proposition that a tenant whose tenancy ıs determined, and who continues to 
remain ın occupation merely by virtue of the protection conferred upon him by the 
statute 1s entitled to sub-let 


Counsel then contended, that the Legislature has, notwithstanding the dısabılı- 
ties of the statutory tenant, by express enactment conferred upon him the privilege 
of inducting into the premises held by hım a sub-tenant, who would. be entitled to 
claim the rights of a contractual tenant against the landlord in the events mentioned 
in the proviso to section 12 (1) (¢) and section 13 (2) Relying upon the definition 
of tenant in section 2 (11) of the Act, Counsel argued that in section 12 the expres- 
sion “ tenant ” includes a statutory tenant as well as a contractual tenant, and that 
if a sub-tenant ın respect of a part of the premises ıs protected by the express provis 
sion contained ın the proviso to section 12 (1) (c), a sub-teant of the entire premises 
whether the tenant ıs a contractual or a statutory tenant ıs entitled to protection of 
the Act According to Counsel sections 12 (1) (c) proviso and 13 (2) are parts of a 
single scheme, and the expression “tenant” ın both the sections includes a statutory 
‘tenant, and sub-tenants inducted by the statutory tenants in the premises are entitled 
to the protection of the Act. Reliance in support of this contention was placed 
upon a Full Bench judgment of the Calcutta High Court in Krishna Prasad Bose v 
Smt. Sarajubala Dass. and another}, wherein ıt was held that a tenant under the Act 
includes an ex-tenant, that 1s, a tenant whose contractual tenancy has come to an 
end, but who ıs still in possession (occupatıon) —actual or constructive—of the pre- 
mises ; and such a tenant who continues ın possession by virtue of protection against 
eviction under the West Bengal Premises Rent Control (Temporary Prov:sions) Act, 
1950, ts entitled to sub-let the premises and the sub-tenant may cla‘m the benefit and 
Protection of section 13 (2) 


We are unable to agree with the contention raised by Counsel for the respondent, 

In our view, since a statutory tenant has merely a personal right to protect his 
possession, and has no estate or interest ın the premises occupied by him, he cannot 
convey an estate or interest which he does not possess. A statutory tenant by parting 
w.th possession forferts the protection of the Act, and unless the statute expressly pro- 
vides or clearly implies otherwise, the person inducted by h m cannot claim the pro- 
tection of the Act In our judgment, clause (c) of section 12 (1) applies only to 
a case ın whrch the tenant has an interest in the estate which he could sub-let. 
S m'larly, sect on 13 contemplates a case ın which a contractual tenant has sub-let 
the premises If it be held that the expression ‘tenant’ ın section 13 (2) and in 
OO m ———— 
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clause (6) of section 12 (1) includes a statutory tenant, an estate or.an interest in the 
demised premises would be conferred by hm upon a transferee which the tenant 
h:mself does not possess, and that a tenant who has acted contrary to the provisions 
of clauses (m), (o) and (p) of section 108 of the Transfer of Property Act, or has used 
the property for immoral or illegal purposes, or hascomm tted acts of negligence and 
default which may materially deteriorate the condition of the premises, or has other- 
wise been guilty of conduct which ıs a nuisance or annoyance to occupters of adjoin- 
ıng or neighbouring premises including the landlord, or has failed to pay rent exceed- 
ing two months and has'thereby incurred liability to forfeit the protection of the 
statute granted to hım by séction 12 (1) and whose right has been forfeited by due 
not’ces, may still sub-let the premises and the sub-lessee would then be entitled to 
claim the rightunder section 13 (2) on the determination of the tenancy of the tenant. 

Considéred in the light of the scheme and object of the Act, the experssion 
‘tenant’ in clause (c) of section 12(1) or in section 13(2) must, ın our judgment, mean. 
a contractual tenant alone and not a statutory tenant. The definition 1n section 2(11)} 
of the expression ‘ tenant” includes a statutory tenant. But the definition does not 
apply if there ıs anything repugnant in the subject or context A statutory tenant 
has no interest or estate ın the premises occupied by him, and we are unable to hold 
that the Legislature without making an express provision to that effect intended to 
invest him with power to induct into the premises in his occupation a person who. 
would be entitled to claim the right and interest of a contractual tenant. If the 
view which has appealed to the High Court of Calcutta be accepted, a statutory 
tenant whose right of occupation 1s determined by a notice to quit, because of con- 
duct which entails forfeiture of the protection of the Act, may induct a sub-tenant so 
as to defeat the claim of the landlord, and presumably a tenant sued in ejectment 
may also exercise that privilege, for the right 1f granted would enure till a decree in 
ejectment ıs passed The Legislature has not made any such express provision, and 
no provision to that effect which makes the right of the landlord conferred by the 
Act to obtain a decree in ejectnient against his tenant wholly illusory may be 
implied. 

The appeal is therefore allowed and the decree passed by the Trial Court 
restored with the modification that mesne profits will be payable from 1st Septem- 
ber, 1953, at the rate of Rs 495 per month till delivery of possession The land- 
lords will be entitled to their costs ın this Court and before the Division Bench 
of the High Court. 


VM.K ——— Appeal allowed. 
THE SUPREME COURT OF INDIA. 
(Criminal Appellate Jurisdiction.) | 
PRESENT:—M. HIDAYATULLAH AND C. A. VAIDIALINGAM, JJ. 


The State of Andhra Pradesh . Appellant * 
ò: : 
K. Satyanarayana and others . Respondents 


Hyderabad Gambling Act (II of 1305-F), sections 4, 5 and 14 and Public Gambling 
Act (IIT of 1867), section 3— Common gambling house °>—What 1s— Members Club” 
—When a common gambling house. í 


“ Rummy °—If wholly a game af chance 


The. Hyderabad Gambling Act, which corresponds to the Public Gambling 
Act, 1867, ın force in India gives a wide definition of a common gambling house 
and if a place could be brought within the scope of the definition even the mem- 
bers and Secretary and Treasurer of clubs known familiarly a$ “ Members’ Club °” 
would prima face be liable under the penal provisions of the Act But the gist 
of the offence under the Act in such cases is that the club should be making profit 
for itself from the members who use the place for the gaming. . 


* Cr.A. No, 40 of 1965. 22nd/23rd November, 1967 
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The mere fact that a club collects an extra charge for playıng cards cannot mean 
that the club ıs makıng profit wıthın the meanıng of the defimt on so as to bring 
it under the category of common gamblıng house Clubs usually make an extra 
charge for anything they supply to their members because ıt 1s w th the extra 
payments that the management ofthe clubıs carrıed on Just as some fee which 1s 
charged for the games of billiards, pıng-pong, tennis, etc an extra charge for 
playing cards, unless it be extravagınt would not show that the club was maki ng 
profit or gain so as to render the club into a common gambling house S mularly, 
a late fee may be charged from members who use the club prem ses beyond the 
scheduled hours of working of the club This may be for the purpose of payıng 
extra remuneration for the servants employed overt me by the club and for ex- 
penditure on lighting, etc. The levy ofsuch charges are usual in many clubs 
and judicial notice can be taken of such facts ın order to dec'de whether a Mem- 

© bers? Club is making profit and would come within the definition of common 
gambling house 


(A fee of 50 parse charged for each person playing in the card room was held to 
be not such a heavy or exhorbıtant charge in a Members’ Club so as to be described. 
as an attempt to make profit or gain for the club.) 


The cards game of “ Rummy ” 1s not a game entirely of chance like the ‘ three 
cards’ game. It requires certain amount of skill because the fall of the cards 
has to be kept in memory and the building up of Rummy requires considerable: 
skull ın holding and discarding cards In one sense ın all games in which cards 
are shuffled and dealt out, there 1s an element of chance, but in the case of Rummy 
ıt ıs predominantly a game of skill Hence a place where the game of Rummy 
1s played may attract the protection under section 14 of the Act. But if it is 
proved that there ıs gambling ın some other way or that the owner of the house 
or club 1s making a profit or gain from the game of Rummy or any other game 
played for stakes the offence may be brought home à 


Appéal by Special Leave from the Judgment and Order, dated the 4th August, 
1964 of the Andhra Pradesh High Court in Criminal Revision Case No. 479 of 1964. 


P. Ram Reddy, Senior Advocate |B. Parthasarathy, Advocate, with him), for 
Appellant, 


A. S R. Char, Semor Advocate (K. Rajendra Chaudhuri and K. R. Chaudhuri, 
Advocates, with him), for Respondents. 


The Judgment of the Court was delivered by 


Hıdayatullak, 7.—The State of Andhra Pradesh appeals by Special Leave against 
the judgment of the High Court of Andhra Pradesh in which, accepting a reference 
by the Sessions Judge, the conviction of the respondents under sections 4 and 5 of 
of the Hyderabad Gambling Act (II of 1305-F) ordered by the 5th City Magistrate 
at Secunderabad has been set aside. 


The short guestionın this case 1s whether the premises of a Club known as the 
© Crescent Recreation Club ” situated in Secunderabad were being used as a com- 
mon gambling house and whether theseveral respondents who were present at the 
time of the raid by the police could besaid to be gambling therein. The facts of 
the case are as follows -— 


On 4th May, 1963, the police headed by Circle Inspector Krıshnaswamı raided. 
the premises of the club. They found respondents 1—5 playıng a card game known 
as “ Rummy ” for stakes. At the time of the raid, there were some counters on the 
table as also money and of course the playing cards w th the players. Respondent 
No 6, the Treasurer of the Club, was also present and was holding the stake money 
which ıs popularly known as “kıtty ”. The 7th respondent ıs the Secretary of the 
Club and he has been joıned as an accused, because he was in charge of the manage- 
ment ef the club. The kitty which the sixth respondent held was Rs. 74.62 nP. 
and a furtlter sum of Rs. 218 was recovered from the table of the 6th respondent. 
66 counters were on the table and some more money was found with the persons who 
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were indulging in the game. The evidence of the Circle Inspector 1s that he had 
received credible information that the premises of the club were bemg used as a 
common gambling house and he raided ıt and found evidence, because instruments 
of gambling were found and the persons present were actually gambling The 
Magistrate convicted all the seven respondents and sentenced them to various 
fines, w.th ımprısonment ın default. The respondents then filed an application 
for revision before the Sessions Judge, Secunderabad who made a reference to the 
High Court under section 438 of the Code of Cr.minal Procedure, reccmmending 
the quashing of the convictıonand the setting aside of the sentences This recom- 
mendation was accepted by the learned single Judge ın the H gh Court and the 


tar appeal ıs brought against his judgment by Special Leave granted by this 
ourt. 


The Hyderabad, Act follows ın outline the provisions of the Publ.c Gambling 
Act, 1867 ın force in Indıa Section 3 of the Act defines a “common gambling 
house ”. The translation of the Urdu text placed before us was found to be m- 
accurate but we have compared the Urdu definit:on with the the defimtion of “ com- 
mon gambling house” ın the Public Gambling Act, and we are of opinion that that 
represents a truer translation than the one included in the official publ:cation. 
We accordingly quote the definition from the Indian Act, adding thereto the Expla- 
nation which 1s not to be found ın the Indian Act ‘‘ Common gambling house ” 
according to the definition means: 


“ any house, walled enclosure, room or place in which cards, dice, tables or 
other instruments of gaming are kept or used for the profit or gain of the person 
owning, occupying, using or keeping such house, enclosure, room or place, whether 
by way of charge for the use of the instruments of gaming, or of the house, enclosure 
room or place, or otherwise howsoever. 


Explanation: The word ‘ house ? includes a tent and all enclosed space.” 


‘The contention ın regard to this definition 1s that the evidence clearly disclosed that 
the club was being used as a common gambling house and therefore the penal pro- 
visions of the Act were clearly attracted. We are concerned additionally with 
several sections from the Gambling Act which need to be seen. Section 4 which 
follows in outline the corresponding section in the Public Gambling Act, provides 
for penalty for an owner, occupier or person using common gambling house and 
includes within the reach of the section persons who have the care or the manage- 
ment of or in any manner assists in conducting the business of, any such house, 
enclosure or open space. The members of the club which 1s a “ Members’ Club ” 
would prima facie be liable but as they are not before us, we need not consider the 
question whether they should also have been arraigned ın the cause or not. The 
Secretary and the Treasurer, who were respectively accused Nos 7 and 6, were so 
arraigned as ıt was thought they came within the reach of section 4 because they were 
ın the care and management of the club itself Then there 1s section 6 which again 
is similar but not entirely similar to section 5 of the Public Gambling Act. This 
drovides for entry for search and entry by police. It lays down as follows :— 


“ If the District Magistrate or the Magistrate of the First Class or the District 
Superintendent of Police or the Inspector of Police in the city and the suburbs 
of Hyderabad, on credible information and after such enquiries as he may deem 
necessary, has reason to believe that any house or premises or enclosure or an 
open space 1s used as a common gambling house, he shall be empowered to enter 
or authorise any Police Officer, not below the rank of a Sub-Inspector to enter with 
such assistance as may be found necessary, by night or by day, and by force, if 
necessary, any such house or premises or enclosure or open space and it shall be 
proper to arrest all persons whom the said Magistrate or the Superintendent or 
Inspector of Police finds therein or to allow the Police Officer so authorised to 
arrest such persons whether or not they are actually gambling, and „e 


Seize or authorise the said Officer to seize all instruments of gambfing and all 
moneys and securities for money and valuable articles, reasonably suspected to 
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have been used or intended to be used for the purpose of gambling and whıch are 
found therein, and search or authorise such Police Officer to search all parts of 
the house or premises or enclosure or open space, which he or such Officer shall 
have so entered when he or such officer has reason to believe that any instruments 
of gambling are concealed therein and also the persons whom he or such Officer 
had so arrested and seize and keep in his possession all such instruments of gambling 
as are found in the search. 


Here the Circle Inspector was an Officer authorised to enter upon and search the 
premises of the club and therefore his action was fully covered by the section. He 
effected the arrest of all the persons who were present respondents 1—6 and added 
to the number the Secretary who although not present on the premises at the time 
was, according to him, responsible for the offence under section 4 of the Act. Section 
7 of the Act then provides, a presumption which the law allows to be drawn from the 
finding of cards, etc. in a house ın which a search according to the terms of section 6 
of the Act has taken place That section reads as follows — 


“ When any cards or dice or table or other instruments or means of gambling 
have been found in any house or premises or enclosure or open space entered or 
searched, in accordance with the provisions of section 6 or have been found with 
any of the persons therein, ıt shall be evidence, until the contrary is proved, that 
such house, premises or enclosure or open space 1s used as a common gambling 
house and the persons found therein were present for the purpose of gambling 
although no play was actually witnessed by the Magistrate or the Police Officer 
or any of his assistants.” 


This section gives rise to a presumption from the fact of a search under section 6 
after credible information that persons present ın the house are there for the purpose 
of gambling even though no play may be actually witnessed by the raiding party. 
In the present case, on the appearance of the police, ıt is admitted, the players 
stopped their play and the arrests were promptly made of all the persons present 
round the table who had cards, counters and the money with them. 


The learned Magistrate who tried the case was of the opinion that the offence 
was proved, because of the presumption smce ıt was not successfully repelled on. 
behalf of the present respondents In the order making the reference the learned 
Sessions Judge made two points He first referred to section 14 of the Act which 
provides that nothing done under the Act shall apply to any game of mere skill 
wherever played and he was of opinion on the authority of two cases decided by the 
Madras High Court and one of the Andhra High Court that the game of Rummy 
was a game of skill and therefore the Act did not apply to the case He also held 
that there was no profit made by the members of the club from the charge for the 
use of cards and the furnıture and the room in the club by the players and therefore 
the definition of ‘ common gambling house’ did not apply tothe case In accepting 
the reference, the learned single Judge in the High Court did not express any opinion 
upon the question whether the game of Rummy can be described as a game of skill. 
He relied upon the second part of the proposition which the Sessions Judge had 
suggested as the ground for acquitting the accused, namely, that the club was not 
making a profit but was only charging something as a service charge and to this we 
shall now refer 


Mr. Rama Reddy relies, firstly, upon the definition of ‘common gambling 
house’ in the Hyderabad Act and contends that ın this case there 1s ample evidence 
to prove that the club was making a profit or gain from the persons who play Rummy 
on its premises, pointing out at the same time that the charge was put upon strangers 
to the club as well as members. He also submits that the presumption which arises 
under section 7 of the Gambling Act has not been successfully repelled and on 
the other hand ıt has been confirmed by the making of this charge by the club. 


“In gupport of his case that the club was making a profit or gain from the game 
ıf Rummy he draws attention to four matters which in his opin'on bring the club 
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‘within the said definition The first was a charge of 5 paise per gamewhich accord- 
ing to him was being levied on each game of Rummy. He next points out that play- 
ing cards were supplied to the players by the club at an extra charge of Rs. 3 and 
there was a sitting fee of Re. 1 per person from those who joined the game. He 
points out further that if the game contmued beyond a certain time in the night, a 
late fee was also levied. In addition, he says, that non-members were also required 
to pay and, therefore, this club must fall within the definition of a common gemblıng 
house. Insupport he relies upon a decision of the Madras High Court In re, Soma- 
Sundaram Chettiar 1 


In our opinion the poınts made by Mr Rama Reddy do not prove this club 
to be a common gambling house. The presumption uncer section 7, even if it 
arises ın this case, 1s successfully repelled by the evidence which has been led, even 
on the side of the prosecution. 


To begin with, there is nothing to show that a fee of 5 paise per game was being 
charged. Only the Sub-Inspector (P.W. 6) deposes to ıt but there 1s nothing to 
show what his source of information was At the time the game was going on, 
he was not present and when he arrived on the scene, the game had stopped. The 
account-books of the club do not show any such levy from the persons and in the 
absence of any entry, we cannot hold this fact to be sufficiently proved. As regards 
the extra charge for playing cards we may szy that clubs usually make an extra 
charge for anything they supply to their memkers because ıt 1s with the extra pay- 
ments that the management of the club is carried on and other amenities are provid- 
ed. It is commonly known that accounts have to be kept, stocks have to be pur- 
chased and maintained for the use ofthe members and service 1s given. Money is thus 
collected and there is expenditure for running of each. section of the establishment, 
Just as some fee which 1s charged for the games of billiards, ping-pong, tennis, etc. 
an extra charge for playing cards (unless it 1s extravagant) would not show that 
the club was making a profit or gain so as to render the club into a common gambling 
house. Simularly, a late fee 1s generally charged from members who use the club 
premises beyond the scheduled tıme. This ıs necessary, because the servants of 
the club who attend on the members have to be paid extra remuneration by way of 
overtime and expenditure on light and other amenities has to be incurred beyond 
the club hours. Such a charge is usual in most of the clubs and we can take judicial 
notice of the fact. 


This leaves over for consideration only the sitting fee as it is called. In this 
connection, the account books of the club have been produced before us and they 
show that a fee of 50 paise 1s charged per person playing in the card room. This 
to our opinion is not such a heavy charge ın a Members’ Club as to be described 
as an attempt to make a profit or gain for the club. Ofcourse, ifit had been proved 
that 5 paise per game were charged, that might have been considered as an illegal 
charge sufficient to bring the club within the definition. As we have already pointed 
out, the levy of that charge has not been proved. The other charges which the club 
made do not establish that this was a common gambling house within the definition. 


It is submitted by Mr. Ram Reddy that non-members also play and further 
that the club provides no other amenities besides making it possible for members 
and non-members to play the game of Rummy on the premises. We think that 
the evidence on this part 1s not quite satisfactory. No doubt one witness has stated 
that Chess 1s also played, but that does not prove that amenities other than card 
games are catered for by the club. But on the other side also there is no definite 
evidence that there is no other amenity in this club but the playing of card games. 
In these circumstances, to hold that the club does not provide other amenities 1s 
tantamount to making a conjecture which 1s not permissible in a criminal case. 


, We are also not satisfied that the protection of section 14 1s not available in 
this case. The game of Rummy is not a game entirely of chance like the ‘ thpee- 
LG 
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card’ game mentioned ın the Madras case to which we were referred. The 
‘ three-card ’ game which goes under different names such as ‘ flush’, ‘ brag’, etc, 
is a game of pure chance. Rummy on the other hand, requires certain amount of 
skill because the fall of the cards has to be memorised and the building up of Rummy 
requires considerable skill in holding and discarding cards We cannot, therefore, 
say that the game of Rummy is a game of entire chance It is mainly and pre- 
ponderantly a game ofsktll The chance in Rummy 1s of the same character as the 
chance ina deal ata game ofbridge. In fact in all games ın which cards are shuffled 
and dealt out, there 1s an element of chance, because the distribution of the cards is 
not according to any set pattern but 1s dependent upon how the cards find their 
place in the shuffled pack. From this alone ıt cannot be said that Rummy is a game 
of chance and there is no skill volved in ıt. Of course, if there 1s evidence of 
gambling ın some other way or that the owner-of the house or the club is making a 
profit or gain from the game of Rummy or any other game played for stakes, the 
offence may be brought home. In this case, these elements are missing and there- 
fore we think that thé High Court was right ın accepting the reference as ıt did. 


The appeal fails and is dismissed. f 
R.M. Appeal- dismissed. 
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Hindu Adoptions and Maintenance Act (LXXVIII of 1956), sections.5 (1), 12, 13 and 14— 
Scope—Adoption to a Hindu—Adoption by a widow—Whether adopted to her husband 
also— Rıghis of adopted son—Restriction on his rights under proviso (c) to sections 12 
and 13—E fest of 


Hindu Adoptions and Maıntenance Act (LXXVIII of 1956), sections 6 (11) and 9 (2)— 
Adoption deed—Deed clearly mentioning that parents gave the child ın adoption—Reertation 
‘that mother put her thumb mark ın token of her conseni—Valıdıty of adoption. 


Adoption 1s envisaged as being of two kinds (section 5 (1)). One 1s adoption 
by a H ndu, and the other ıs adoption toa H ndu Adoption to a Hindu was 
intended to cover cases where an adoption 1s by one person, while the child adopt- 
ed becomes the adopted son of another person also. It ıs only in such a_ case 
that it can be said that the adoption has been made to that other person. 


After a femle ıs married she belongs to the fam'ly of her husband. The chud 
adopted by her must also therefore, belong to the same fam'ly. On an adoption 
by a widow the adopted son is deemed to be a member of the family of the deceased 
husband of the widow. Further still, he loses all his rights to the family of his 
birth and those rights are replaced by the rights created by the adoptıon'ii the 
adoptive famly. The right, which the child had, to succeed to property by 
virtue of being the son of his natural father, in the family of his birth, 1s, thus, 
clearly to be replaced by similar rights in the adoptive family and, consequently, 
he would certainlyeobtain those rights in the capacity of a member of that family 
as an adopted son of the deceased husband of the widow or the married female, 
taking him in adoption. This provision in section 12 of the Act itself makes it 
clear that, on adoption by a Hindu female who has been married, the adopted 
son*wilJ, in effect, be the adopted son of her husband also. ` 
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By virtue of clause (e) of Proviso to section 12, the Act has narrowed down the 
rights of an adopted child as compared with the rıghts of a child born posthu- 
mously. Under the Shastric law, if a child was adopted by a widow, he was. 
treated as a natural born child, and consequently he could divest other members 
of the family of rights vested ın them prior to their adoption It was only with the 
limited object of avoiding any such consequence on the adoption of a child by a 
Hindu widow that these provisions ın clause te) of the proviso to section 12, and 
section 13 of the Act wereincorporated This restriction was placed on the rights 
of a child adopted by either a male Hindu or a female Hindu and not merely ın a 
case of adoption by a female Hindu. This restriction on the rights of the adopted 
child cannot lead to any inference thata child adopted by a widow will not be 
deemed to be the adopted son of her deceased husband. 


Held, further, on facts, that the mention of consent cannot be held to show that 
ıt was the mother who, ın fact, gave the child ın adoption and not the father. 


Observations ın Hanumantha Rao v Hanumayya, (1964) 1 An.W.R 156 


> 
overruled but ultimate decision held correct. 


Appeal by Special Leave from the Judgment and Decree, dated the 25th Septem- 
ber, 1961 of the Punjab High Court in Cıvıl Regular Second Appeal No. 343 of 1961. 


S. K. Mehta and K. L. Mehta, Advocates for Appellant 
A. D. Mathu, Advocate for Respondents. 
The Judgment of the Court was delivered by 


Bhargava, 7.—One Ramj Dass died leaving behind a widow, Smt Bhagwan. 
At the time of his death, he owned some land and a house 4 bighas and 17 biswas of 
the land were mortgaged by Smt. Bhagwanı on 2nd May, 1948 ın favour of respon- 
dent No 3, Babu Ram Later, on 22nd August, 1949, she executed a deed of gift 
ın respect of the house and theland covering an area of 50 bighas and 14 biswas an 
favour of Smt Kalawant: who was related to her as a grand-niece. Sawan Ram 
appellant instituted a suit for a declaration that both these alıenatıons were without 
legal necessity and were not binding on him, clarming that he was the nearest rever- 
sioner of Ramji Dass, being his collateral In that suit, Smt. Bhagwanı, the donee, 
Smt. Kalawanti, respondent No. 1, and the mortgagee, Babu Ram, respondent 
No. 3, were ımpleaded as defendants ‘That suit was decreed and Smt Bhagwani 
went up ın appeal to the High Court During the pendency of the appeal, Smt. 
Bhagwan adopted respondent No. 2 Deep Chand, the son of Brahmanand and 
hus wife, respondent No. 1, Smt Kalawantı A deed of adoption was executed by 
her in that respect on 24th August, 1959 The appeal was dismissed ın spite of this 
adoption 


Smt. Bhagwani died on gist October, 1959, and thereupon, the appellant 
brought a suit for possession of the house and the land which had been gifted by 
Smt. Bhagwanı to respondent No 1 as well as for possession of the land which she had 
mortgaged with respondent No 3 _ It was claimed that Smt Bhagwanı had only a 
life interest ın all these properties, because she had divested herself of all the rıghts 
in those properties on 22nd August, 1949, before the Hindu Succession Act, 1956 
(XXX of1956) came intoforce The adoption of Deep Chand was also challen- 
ged as fictitious and ineffective It was further urged that, even if that adoption 
was valid Deep Chand became the adopted son of Smt Bhagwan: and could not 
succeed to the properties of Ramjı Dass The suit was dismissed by the trial Court, 
holding that the adoption of Deep Chand was valid and that, though Smt Bhagwanı 
had not become the full owner of the property under the Hindu Succession Act, 
1956, Deep Chand was entitled to succeed to the property of Ramjı Dass in pre- 
ference to the appellant, so that the appellant, could not claim possession of,these 
properties. That order was upheld by the High Court of Punjab, and the appellant 
has now come up to this Court in appeal by Special Leave * ; 
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In this appeal before us, only two points have been urged by learned Counsel 
for the appellant ‘The first point taken 1s that, even though the appellant did not 
challenge the finding of fact that respondent No. 2 was, in fact, adopted by Smt. 
Smt. Bhagwanı, that adoption was invalid under clause (11) of section 6 read with 
sub-section (2) of section g of the Hindu Adoptions and Maintenance Act, 
(LXXVIII of 1956) hereinafter referred to as “the Act”). It ıs urged that, 
under section g (2) of the Act, if the father of a child ıs alive, he alone has the right 
to give in adoption, though the right 1s not to be exercised, save with the consent of 
the mother In this case, reliance was placed on the language of the deed of adop- 
tion dated 24th August, 1959, to urge that Deep Chand was, ın fact, givenin adop- 
tion to Smt Bhagwani by his mother, respondent No 1, even though his father, 
Brahmanand, was alive. 


This point raised on behalf of the appellant ıs negatived by the evidence on 
the record There 1s oral ev.dence of the adoption which has been accepted by 
the lower Courts, and ıt shows that Deep Chand was given ın adoption by both the 
parents to Smt Bhagwan. Even the deed of adoption dated 24th August, 1959, 
on which relzance was placed on behalf of the appellant ın support of this argument, 
does not bear out the suggestion that Deep Chand was given ın adoption by his 
mother and not by his father The deed clearly mentions that “the parents of 
Deep Chand have, of their own free will, given Deep Chand to me, the executant, 
today as my adopted son ” This recitation ıs followed by a sentence Which states : 
** Mst Kalawanti, mother of Deep Chand, has put her thumb-mark here under ın 
token of her consent.” It was from this solitary sentence that inference was sought 
to be drawn that Deep Chand had been given in adoption by his mother, Kala- 
wanti and not by the father. The deed, ın the earlier sentence quoted above, clearly 
mentions that Deep Chand had been given ın adoption by his “parents” which 
necessarily includes the father. This later sentence, ıt appears, was put in the deed, 
because section 9 (2) of the Act mentions that the father 1s not to exercise his right of 
giving his child in adoption, save with the consent of the mother. “‘ The consent of 
the mother ” having been used in the Act which was applicable, the draftsmen of 
the deed included ın ıt the fact that Deep Chand’s mother had actually given her 
consent and obtain her thumb-impression in token thereof This mention of the 
consent cannot, ın these circumstances, be held to show that it was the mother who, 
infact, gave the child in adoption and not the father. 


The second point and the one, on which reliance 1s mainly placed by learned 
Counsel for the appellant is that, according to him, under the Act, an independent 
right of adoption ıs given to a Hindu female and if a widow adopts a son, he becomes 
the adopted son of the widow only and ıs not to be deemed to be the son of her 
deceased husband Under the Shastric Hindu Law, no doubt, if a Hindu widow 
made an adoption afte: the death of her husband on the basis of consent obtaıned 
from him in his life-time, the adopted son was deemed to be the son of the deceased 
husband also, but ıt ıs urged that the Act has completely changed this policy In 
support of this proposition, learned Counsel drew our attention to the provisions of 
section 8 of the Act, under which any female Hindu who 1s of sound mind, who 1s 
not a minor, and who 1s not married, or 1f married, whose marriage has been dis- 
solved or whose husband is dead or has completely and finally renounced the 
world or has ceased to be a Hindu or has been declared by a Court of competent 
jurisdiction to be of unsound mind, has been granted the capacity to take a son or a 
daughter in adoption Then reference was made to section 12 of the Act, which 
runs as follows — 


“ı2 An adopted child shall be deemed to be the child of his or her adoptive 
father or mother for all purposes with effect from the date of adoption and from 
such, date all the ties of the chiid ın the family of his or her birth shall be deemed 
to he severed and replaced by those created by the adoption in the adoptive family: 


Provided that— 
s—8 
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(a) the child cannot marry any person whom he or she could not have 
married 1f he or she had continued ın the fam ly of his or her birth ; 


(5) any property which vested in the adopted child before the adoption 
shall continue to vest ın such peson subject to the obligations, if any, attaching to 
the ownersh'p of such property, including the obl.gation to maintain relativés in 
the fam.ly of his or her birth ; 


(c) the adopted child shall not divest any person of any estate which vested 
om him or her before the adoption.” 


Reliance was also placed on sections 13 and 14 of the Act which are reproduced 
below :— 


“13. Subject to any agreement to the contrary, an adoption does not deprive 
the adopt.ve father or mother of the power to dispose of his or her property by 
transfer inter vives or by will. 


14. (1) Where a Hindu who has a w.fe living adopts a child, she shall be, 
deemed to be the adoptive mother. 


(2) Where an adoption has been madew th the consentof more than one wifer 
the senior most in marriage among them shall be deemed to be the adoptive mothe 
‘and the others to be step-mothers. 


(3) Where a w.dower or a bachelor adopts a child, any w.fe whom he subse- 
quently marries shall be deemed to be the step-mother of the adopted child 


(4) Where a w.dow or an unmarried woman adoptsa child, any husband 
whom she marries subsequently shall be deemed to be the step-father of the 
adopted child”. 


‘On the basis of these provisions, ıt was urged that the scheme of the Act 1s that, when 
a Hindu female adopts a child he becomes the adopted son of the H’ndu female only 
and does not necessarily become the son ofthe deceased husband, if the Hindu female 
be a w dow. Emphas s was laid on the fact that even unmarried female H ndu is 
perm tted to take a son or daughter ın adopt on and ın such a case, naturally, no 
quest.on would arise of the adopted child becoming the adopted son of a H ndu male 
also. In this connection, rel ance was placed on a d vision of the H gh Court of 
Andhra Pradesh in Nara Hanumantha Rao v. Narra Hanumayya and another’, For 
convenience, the facts of that case may be briefly reproduced as given in the head- 
noté to ind.cate the question oflaw that fell to be decided A and his two sonsB and 
C were members of a H ndu joint family. B died on 26th August, 1924, leaving 
behind his widow D. A diedin the year 1936. On 17th June 1957, D adopted E 
and E filed the suit against C and his son F for partition and separate possession of 
a half share in the properties. The trial Court held (1) that there 1s a custom 
among the members of the Kamma caste, to which the parties belonged, whereby 
the adoption of a boy more than 15 years old ıs valid . and (2) that the adoption 
of E could not have the result of divesting theinterest of B that had vested ın C long 
prior to the date of the adoption, having regard to the provisions of the Act In 
appeal, the H gh Court upheld the decision of the Trial Court on both the pots 
that were raised. The existence of the caste custom, by which boys aged more than 
15 years could be adopted, was held to be sufficiently proved by evidence 


Then the H gh Court proceeded to consider the provisions of the Act to find out 
whether E could cla m a share ın the property of B, the deceased husband of D who 
had adopted him. The learned Judges of the High Court enumerated the contents 
of the various relevant sections of the Act and then proceeded to consider whether 
E could cla m a right ın the property left by B. The Court, After reproducing the 
provisions of section 12 of the Act held : 


© Ünder the terms of the above section, an adopted child ıs deemed to be the 
child of his or her adoptive father or mother for all purposes with effect froth the 
a ee eg pee 
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date of the adopt.on. Relying on the words “for all purposes”, itis argued that 
the adopted child has the same rıghts and privileges in the family of the adopter 
as the leg t mate child. From the language of the section, ıt ıs man'fest that 
an adopted child ıs deemed to be the child of his or her adoptive father or mother 
The use of the word “or” between the words “father” and “mother” 
makes this abundantly clear. The use of the expression ‘‘with effect from the 
date of adoption ” as also the language of clause (6) of the Proviso are important. 
The expression “‘ w th effect from the date of adoption ” introduces a vital change 
ın the pre-existing law. Under the law as ıt stood before the Act came into opera- 
tion, the ground on which an adopted son was held entitledto takeın defeasance 
-of the r'ghts acquired prior to his adoption was that, ın the eye of law, his adopt-on 
related back, by a legal fiction, to the date of death of his adoptive father. The 
rights of the adopted son, which were rested on the theory of “ relation back ,” 
can nolonger be claimed by hm Thısıs clear from the specific provision made 
in sect:on 12 that the rights of the adoptee are to be determined with effect from 
the date ofadoption Clause (4) of the Proviso to section 12 lays down the explicit 
rule that the adoption of a son or daughter by a male or female H ndu 1s not to 
result in the divesting of any estate vested ın any person prior to the adoption.” 


When finally expressing its opinion on the question of law, the Court said :— 


We are unable to accept this interpretation of the provisions of the Act by the 
-Andhra Pradesh High Court as ıt appears to us that the High Court ignored two 
important provisions of the Act and did not consider their effect when arriving at its 
decision. The first provision, which ıs of great significance, is contained in section 
51) ofthe Actwhichlaysdown: 7 


“ No adoption shall be made after the commencement of this Act by or toa 
Hindu exceptin accordance with the provisions containedin this Chapter and 
any adoption made in contravention of the said provisions shall be void.” 


It is significant that, in this section, the adoption to be made 1s mentiond 
as “ by or to a Hindu”. Thus, adoption 1s envisaged as being of two kinds. One 
is adoption by a Hindu, and the other ıs adoption to a Hindu. If the view canvass- 
ed on behalf of the appellant be accepted, the consequence will be that there will 
be only adoptions by Hindus and not to H.ndus. On the face of it, adoption to a 
Hindu was intended to cover cases where an adoption 1s by one person, while the 
child adopted becomes the adopted son of another person also. It ıs only in such a 
case that ıt can be said that the adoption has been made to that other person. The 
most common instance will naturally be that of adoption by a female Hindu who is 
married and whose husband ıs dead, or has completely and finally renounced the 
world, or has been declared by a Court of competent jurisdiction to be of unsound 
mind. In such a caseş the actual adoption would be by the female Hindu, while 
the adoption will be not only to herself, but also to her husband who is dead, or has 
completely and finally renounced the world or has been declared to be of unsound 
mind, 


The seeond provision, which was ignored by the Andhra Pradesh High Court, 
ds one contained in section 12 ıtself The section, in its principal clause, not only 
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lays down that the adopted child shall be deemed to be the child of his or her adop- 
tive father or mother for all purposes with effect from the date of the adoption, but, 
ın addition, goes on to define the rights of such an adopted child. It lays down that 
from such date all the ties of the child ın the family of his or her birth shall be dee- 
med to be severed and replaced by those created by the adoption in the adoptive 
family. A question naturally arises what ıs the adoptive family of achild who is adop- 
ted by a widow, or by a married woman whose husband has completely and finally 
renounced the world or has been declared to be of unsound mind even though alive. 
It is well recognised that, after a female 1s married, she belongs to the family of her 
husband. The child adopted by her must also, therefore, belong to the same famuly. 
On adoption by a widow, therefore, the adopted son 1s to be deemed to be a mem- 
ber of the family of the deceased husband of the widow Further still, be loses all 
his rights ın the family of his birth and those rights are replaced by the rights crea- 
ted by the adoption inthe adoptive family The right, which the child had, to 
succeed to property by virtue of being the son of his natural father, in the family of his 
birth, ıs, thus, clearly to be replaced by simular rightsin the adoptıve femily and, 
consequently, he would certainly obtain those rights in the capacity of a member of 
that family as an adopted son of the deceased husband of the widow, or the married 
female, taking him ın adoption This provision in section 12 of the Act, thus, itsely 
makes it clear that, on adoption by a Hindu female who bas been married, the 
adopted son will, in effect, be the adopted son of her husband also This aspect 
was ignored by the Andhra Pradesh High Court when dealing with the effect of 
the language used ın other parts of this section 

It may, however, be mentioned that the conclusion Which we have arrived at 
does not mdıcate that the ultimate decision given by the Andhra Pradesh High 
Court was ın any Way incorrect As we have mentioned earlier, the question in that 
case was whether E, after the adoption by D, the widow of B, could divest C of the 
rights which had already vested ın C before the adoption Its significant that by 
the year 1936 C was the sole male member of the Hindu joint family which owned 
the disputed property, B died in the year 1924 and A died ir 1936 By that time, 
the Hindu Women’s Rights to Property Act bad not been enacted and, consequently, 
C as the sole male survivor of the family, became fully owner of that property In: 
these circumstances, ıt was clear that after the adoption of E by D, E could not divest 
C of the rights already vested ın him in view of the special provision contained 
clause (c) of the proviso to section 12 of the Act It appears that, by making such a 
provision, the Act has narrowed down the rights of an adopted child as compared 
with the rights of a child born posthumously. Under the Shastric law, ifa child was 
adopted by a widow, he was treated as a natural-born child and, consequently, he 
could divest other members of the family of rights vested ın them prior to his adop- 
ton. It was only with the limited object of avoiding any such consequence on the 
adoption of a child by a Hindu widow that these provisions in cleuse (4) of the proviso 
to section 12, and section 13 of the Act were incorporated In that respect, the rights 
of the adopted child were restricted It is to be noted that this restriction was 
placed on the rights of a child adopted by ether a male Hindu or a female Hindu 
and not merely in a case of adoption by a female Hindu ‘This restriction on the 
tights of the adopted child cannot, therefore, ın our opinion, lead to any inference 
that a child adopted by a widow will not be deemed to be the adopted son of ber 
deceased husband The second ground taken on behalf of the appellant also, there- 
fore, fails 

The appeal is, consequently, dismissed with costs 


SVJ : Appeal dismissed 
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THE SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction.) 


PRESENT :—K. N Wancxoo, Chief Justice, R S. BAGHAWAT AND G. K. Mirter, JJ, 
Boddu Venkatakrishna Rao and others . Appellanis* 

v. 
Srımatı Boddu Satyavathi and others .. Respondenis. 


Wills—Interpretation of —Properiy begucaihed to two persons jointly —Legatees—If would 
take the same as ‘jomi tenants’ or ‘ tenants in common’. 


The principle of jot tenancy is unknown to Hindu Law except in the case 
of coparcenary between the members of an undivided family. Hence it is not 
right to import into the construction of a will by a Hindu the technicalities of 
English conveyancing. 

Where the clause in the will provided “ that the entire property should be ın 
possession of both of them and that both of them should enjoy throughout their 
life-time the said property. ........ and that after their death the children that 
may be born to them should enjoy the same........ > it cannot be said that the 
donees under the will took the estate as joint tenants. The clause does not ex- 
pressly mention that on the death of one all the properties would pass to the 
other by right of survivorship, which will be the normal incident of joint tenancy. 
‘The donees in the circumstance are only tenants in common and are entitled to 
partition the property among themselves. The heirs of the donees under the will 
take the vested remainder per stzrpes and not per capita 


Where 2 testator gives the income of his estate to two people for their lives and 
follows that gift by a direction that at their death the property 1s to go to their 
issue, the Court does not construe the giftas a gift only to take effect on the death 
of both in favour of the issues of both, but construes 1t as a gift, to take effect on 
the death of each of the share to the income of which the deceased was entitled 
to the issue of the deceased. 


Errington In re: Gibbs v Lassam, LR. (1927) 1 Ch. D. 421; Macdonnell v. Neil, 
L.R. (1951) A.C. 342, Referred. 


Appeal by Special Leave from the Judgment and Order dated the 31st October, 
1962 of the Andhra Pradesh High Court in Appeal No. 563 of 1959. 


K. R. Chaudhuri, Advocate, for Appellants. 


A. K. Sen, Semor Advocate (T. Satyanarayana, Advocate with him), for Res- 
pondents 1 to 3. 


The Judgment of the Court was delivered by: 


Mutter, F —This is an appeal by Special Leave from a Judgment and decree of 
the High Court of Andhra Pradesh confirming the decree passed by the Subordinate 
Judge at Eluru in O.S No. 112 of 1955 The only question involved in this appeal 
1s, whether, under the terms ofthe will of one Boddu Adılakshmi, defendants 
4 and 5 took her properties as joint tenants or tenants ın common. 


The facts leading to the litigation may be stated as follows The testatrix, 
Adilakshmi, who was childless herself biought up defendants 4'and 5, Boddu 
Ramarao and Kosury Lakshmamma, from their infancy. At the date of the will 
executed on 28th June, 1913 the girl (defendant 5) had been with her for 15 years 
and the boy (defendant 4) for 10 years and both were minors at the tıme In order 
to provide for them after her death she executed a will covering all her properties, 
movable and immovable The translation of the relevant portion of the will which 
was in vernacular is as follows .— 

“. .... .my entire property should hereafte: my lıfetime pass to both these 

rfunors, Lakshmamma and Ramarao, that until their minority period is over, 
nA << OS 


e 
#C.A No. 245 of 1965. 23rd November, 1967. 
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Banda Ramaswamy Garu. . . should act as their guardian and deal with 
all the affairs that after their minouity period 1s over the ente property should be 
in possession of both of them, that both of them should enjoy throughout their 
lifetime the said property without powers of gift, transfer 2nd sele and that after 
their death the children that may be born to them should enjoy the same with 
powers of gift,transfer and sale” 


The testatrix died within a few days after the execution ofthe will. Defendants. 
4 and 5 divided the properties left by the testatrix by a registeied partition deed 
dated 27th December, 1929 by which those mentioned in Schedule A to the plaint 
fell to the share of the 4th defendant while the others mentioned 1n Schedule B felt 
to the share of the 5th defendant. The 4th defendant married the Ist defendant, 
Boddu Satyavathi who 1s the daughter of the 5th defendant. The 2nd defendant is. 
the daughter born out of this wedlock. Some years thereafter, the4th defendant 
married one Boddu Manikyam, the plaintiffs 1 to 4 being the issues of the marriage 
of the 4th defendant with her. The 5th defendant and the Ist defendant mortgaged 
the B Schedule properties with the 3rd defendant who brought a sut on the mort- 
gage and obtamed a decree The plaintiffs filed the suit against all the defendants. 
in 1955 praying for a declaration that after the'ddath of defendants 4 and 5, the Ist 
defendant and the children of the 4th defendant or such of them as may be alive 
at the time would be entitled to share the properties in suit equally between them 
and that any alienation made by defendants 4 and 5 or their assignees or alienees 
would not bind the interests of the ultimate reversioners beyond their lifetime and 
further that the mortgage decree mentioned above was not binding on the plaintiffs 
or the ultimate reversioners In the trial Court a number of issues were framed but 
the only question canvassed before the High Court on appeal related to the 
effect of the will of Adilakshmi The trial Court came to the conclusion that defen- 
dants 4 and 5 were only the holders of life estate and that they had succeeded to the 
estate of Adilakshmi as tenants ın common. The High Court held that: 


“ the right of the children of defendants 4 and 5 to step into the shoes of the 
parents has been expressly mentioned ın the instrument. The residuary estate 
has been given to the children that may be born to the legatees who it is provided, 
should enjoy the properties with powers of gift, transfer and sale. A life estate 
has been given to defendants 4 and 5 and an absolute estate to their children. - On. 

. 4 fair construction of the language, it ıs difficult to accede to the contention of the 
appellants that the children of defendants 4 and 5 who may be actually alive at 
the time of the death of defendants 4 and 5, would take the properties per capita’? 


The Hıgh Court further held that the conduct of the defendants in partitioning the 
properties went to fortify the above conclusion The ultimate conclusion of the 
High Court was: 


“the bequest in favour of defendants 4 and 5 was that of a life estate with a 
vested remainder ın favour of their children and that the children should take the 
vested remainder per stirpes and not per capita”? 


İn our view, the High Court came to the correct conclusion Before examin- 
ing the principles of law involved, we may consider the intention of the testatrix 
in giving her properties to defendants 4 and 5. She brought them up like her own 
children but she did not want them to have the power ofsale or alienation and desired 
that the properties be preserved for the benefit of their children It would be reason- 
able therefore for her to make provision in such a way that the foster children would 
enjoy the income of the properties for their lives and that their children should 
inherit the properties as full owners on the death of their parents. The donees of 
the lıfe estate were minors on the date of the will and there was’ no knowing when 
they would get married and how many children each would have. It would there- 
fore be reasonable to expect that the testatrıx would so arrange her affairs that each 
of the foster children should get half of the income of the property for life and ghat 
their'children should succeed to the respective interest of their parents. Itds hardly 
lıkely that the testatrix would know the difference between joint tenants and tenants 
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in common and she would naturally be eager to treat the foster children as her own 
childien so that the hens of the foster children would take share and share alike 
the properties being divided ver stırpes among them. 


RE Let us now consider the position ın lew ‘The law has been summarised in 
Mulias Transfer of Property Act (Fifth Edition) at page 226 As early as 1896 it 
was held by the Judicia] Commuttee of the Pııvy Council in Jogeswar Narain Deo v. 
Ram Chund Dutt and others1, that, 


“The principle of joint tenancy appears to be unknown to Hindu law, except 
in the case of coparcenary between the members of an undivided famıly.” 


and that it was not1ight to import into the construction ofa Hindu willan extremely 
technical rule of English conveyancing. Many years later the principle was reiterat- 
ed ın the case of Bahu Rant v. Rajendra Baksh Singh *. 


It was argued before us that there were indications in the will that the intention 
of the testatrix was that the foster children should take as joint tenants and that this 
was apparent from the clause in the will which provided that 


“ the entire property should be in possession of both of them and that both of 
them should enjoy throughout their lifetime the said property.......... and 


We do not think that from this one can spell out a joint tenancy which is unknown 
to Hindu law except as above stated. ‘The testatrix did not expressly mention 
that on the death of one all the properties would pass to the other by right of survi- 
vorship. We have no doubt on a construction of the will that the testatrix never 
intended the foster children to take the property as joint tenants. The foster 
children who became tenants in common partitioned the property in exercise of 
their right 


` As by the will the foster children were to have a life interest with a vested 

remainder to their children, the latter could only take per stirpes and not ger 
capita, As Halsbury points out (Volume 39, Third Edition) at page 1106,. 
Article 1638 that a stirpital distribution would be adopted. 


“ where the gift was to a number of parents and their children in such a manner 
that the children were substituted for, or took on the death of, their respective 
parents ; and gifts to several parents and at, or after, their deaths to their.children,. 
or to their issue, have received this construction as meaning at or after their res- 
pective deaths.” 


It is not necessary to cite many instances where this construction has been adopted. 
In re Hutchinson's Trusts, the testatrix bequeathed personality in trust for A.B. 
for life and after his decease for his issue, and on failure of his issue to F.H.S. and 
R S. share and share alike, and after the decease ofthe said F H.S and R. S. to their 
children share and share alike, and to their heirs for ever. Kay, J., felt that he was 
bound by authority to say that the words 


“after the decease of the said ‘Francis Hutchinson Synge and his brother 
Robert Synge’ mean after their respective deaths, or after the decease of each 
of them, and that there ıs a disposition of the share of each which was an absolute 
interest in the first instance upon his death.’’ (See at page 816.). 


This rule was further amplified by Romer, J., in Errington, In re. Gibbs v. Lassam® 
where he said (at page 425): 


“ The rule, stated,in its simplest way is this © Where a testator gives the income 
of his estate to two people, A and B, for their lives and follows that gift by a 
direction that at their death or at their deaths, or at or after the death or deaths 





1. (896) LR 231A 37at44 6MLJ 75 3 21 ChD 811, 
2. (1933PLR 60 IA 95 atio1: 64 ML 4 LR (1927) 1 ChD 421 
J. 555. : 
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of A and B, the property is to go to their issue, the Court does not constiue the 
gift as a gift only to take effect on the death of both ın favour of the issue of both, 
but construes it as a gift, to take effect on the death of each, of the share to the 
income of which the deceased was entitled, to the issue of the deceased.” 


In Medonnell v. Nel? the Judicial Committee referred to the dictum of Kay, J, 
in re Hutchinson’s Trusts? and observed that the constıuction was borne out by a 
long line of authority. 


In the result, the appeal will stand dismissed with costs The appellant must 
pay the Court-fees. 


R.M: — — Appeal dismissed 
THE SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction.) 
PRESENT .—J. C. SHAH, V. RAMASWAMI AND V. BHARGAVA, JJ. 


Mjs. Srı Tirumala Venkateswara Timber and Bamboo Firm .. Appellant 
v. 
The Commerċial Tax Officer, Rajahmundry .. Respondent, 


Andhra Pradesh General Sales Tax Act (VI of 1957), sector 2 (1) in), Explanation III— 
Object, effect and validity of—Whether ultra vires the State Legislature— 
Contract of sale and contract of ageney—Dıstır ction between 


Constitution of India (1950), Article 14—Andhra Pradesh General Sales Tax Act (VI of 
1957), section 2 (1) (n), Explanation IJJ/—Whether wolatıve of Article 14. 


Constitution of India (1950), Article 226— Whether transaction 1s sale or contract of agency 
ts a mixed question of law and fact—Determination of in writ application 


Sales of Goods Act (III of 1930), section 4—See Andhra Pradesh General Sales Tax Act 
(VI of 1957). 


The real object of the Explanation is to prevent the misuse by the assessee of 
the relationship of principal and agent for the purpose of evading tax. 


The real effect of the Third Explanation 1s to impose the tax only when there 
was a transfer of title to the goods and not where there ıs mere contract of 
agency. The Explanation says in effect that when there 1s ın reality a transfer 
of property by the principal to the agent and by the agent ın his turn to the 
buyer, there are two transactions of sale. The phrase ‘‘ when the goods are 
transferred ” ın clauses (1) and (2) of Explanation III on a proper construction 
means “when title to the goods ıs transferred’? and so constiued ıt 1s umpossible 
to say that the Explanation enlarges the scope of the main section. It is neces- 
sary for constituting a sale that there should be an agreement between the parties 
for the purpose of transferring title in the goods, that the agreement must be 
supported by money consideration and that as a result of the transaction the 
title to the property must actually pass in the goods. 


As a matter of law there 1s a distinction between a contract of sale and a con- 
tract of agency by which the agent 1s authorised to sell or buy on behalf of the 
principal and make over eithe: the sale proceeds or the goods to the principal. 
The essence of a contract of sale 1s the transfer of title to the goods for a price 
paid or promised to be paid The transferee in such a case ıs liable to the trans- 
feror as a debtor for the price to be paid and not as agent for the proceeds of 
the sale The essence of agency to sell ıs the delivery of the goods to a person 
who ıs to sell them, not as his own property but as the property of the principal 
who continues to be the owner of the goods and will therefore be liable to 
account for the sale proceeds The true relationship of the parties ın each case 
ee mee 
1, LR. (1951) AC 342 2 21 ChD 811 . * 

*C.A No. 2176 of 1966. 28th November, 1967. 
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has to be gathered from the nature of the contract, its terms and condıtions, and 
the terminology used by the partıes is not decısıve of the legal relatıonshıp. 


The question as to whether the transactions ın the case are sales or contracts 
of agency 1s a mixed question of fact and law and must be investigated with refe- 
rence to the material which the dealer might be able to place before the appro- 
priate authority. The question 1s not one which can properly be determined in 
an application for a writ under Article 226 of the Constitution. 


The Third Explanation to section 2 (1) (n) of the Act is not violative of Article 
14 of the Constitution as the classification 1s based upon an intelligible differentia 
and has a rational relationship with the object sought to be achieved by the 
statute. 


Appeal from the Judgment and Order dated the 16th April, 1964 ofthe Andhra 
Pradesh High Court in Writ Petition No 1404 of 1963 


P. Parameswara Rao, Advocate for R. V. Pillai, Advocate, for Appellant 


P. Ram Reddy, Senior Advocate (4.P.V Nar, Advocate, with him), for 
Respondent. 


The Judgment of the Court was delivered by 

Ramaswam, F.—The appellant ıs a partnership film carrying on business 
in bamboos, timber and firewood at Gokavaram in the State of Andhra Pradesh. 
The firm had been registered as a dealer under the Andhra Pradesh General Sales 
Tax Act (VI of 1957), hereinafter referied to as the ‘Act’ For the assessment 
year 1962-63, the appellant submitted a return showing a gross turnover of 
Rs. 13,89,130-70 P. and claimed exemption on a turnover of Rs 13,68,174-39 P. 
which according to the appellant represented the amount of sales effected by its 
commission agents and sales of firewood. By a notice, dated 28th November, 1963, 
the Commercial Tax Officer, Rajahmundry called upon the appellant to show 
cause as to why ıt should not be assessed for the year 1962-63 on a turnover of 
Rs. 13,89,130-70P. at 2 per cent. Eleven items were comprised ın the notice. 
Item No. 1, relating to a turnover of Rs 96,527-10 P was under the firewood account. 
It was alleged by the appellant that 1t paid the single point tax at 2 percent. to the 
Forest Department on the amounts for which the forest goods were taken ın auction. 
As regards items 2 to 11, the appellant claimed exemption on the ground that its 
agents, Messrs Kusuma Arjayya and Batlankı Veera Venkayya, Rajahmundry, 
paid the tax. The case of the appellant was that ıt sent goods for sale to 1ts commis- 
sion agents and under the contract of agency the commission agents were empowered 
to pay sales tax and had paid the same directly to the Sales Tax Department. 
In accordance with the usual commercial practice the commission agents collected 
Dharmam on the sales conducted by them and appropııated those collections for 
charitable purposes. The commission agents furmshed accounts to the appellant 
but in these accounts the amounts collected towards sales tax and Dharmam were 
not specifically shown as 1t was understood between the parties that the amounts 
collected towards sales tax would be remitted to the Sales Tax Department and the 
amounts collected towards Dharmam would be credited to the charity account 
of the commussion agents and suitably utilised by them Aggrieved by the assess- 
ment notice of the respondent disallowing ıts claim for exemption, the appellant- 
firm filed a Writ Petition No. 1404 of 1963, dated 7th December, 1963 before the 
High Court of Andhra Pradesh under Article 226 of the Constitution praying for 
the grant of a writ ın the nature of certiorari calling for the 1ecords relating to sales 
tax assessments of the appellant fo: the year 1962-63 and quashing the notice, dated 
28th November, 1963 fssued by the respondent By its judgment, dated 16th April, 
1964 the High Court dismissed the writ petition. This appeal ıs brought by a 
certificate granted by the High Court. 

Or behalf of the appellant ıt was contended, ın the first place, that Explanation 


HI to section 2 (1) (a) of the Act enlarged the scope of the word “sale” and by 
means of a fiction converted what are not sales ın law into taxable sales for the 


so * 


go 
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purpose of the Act and, therefore, the Explanation was ulira vires of the powers of 
the State Legislature which had no legislative competence to impose a tax under 
Entry 48 in List II of Schedule VII of the Constitution. Section 2 (1) (n) of the 
Act defines “ sale ” as follows : 


* ‘sale’ with all its grammatical variaticns and cognate expressions means 
every transfer of the property ın goods by one person to another in the course of 
trade or business, for cash, or for deferred payment, or for any other valuable 
consideration, (and includes any transfer of materials for money consideration 
in the execution of a works contract provided that the contract for the transfer 
of such materials can be separated from the contract for the services and the work 
done, although the two contracts are embodied ına single document) or in 
the supply or distribution of goods by a society (including a co-operative society) 
club, firm or association to 1ts members, but does not include a mortgage, hypothe- 
cation or pledge of, or a charge on goods, 


Note —By Amendment Act (XXVI of 1961), the bracketed words were sub- 
stituted for the words ‘ and includes a transfer of property in goods involved in 
the execution of a works contract’. 


Indian Sale of Goods Act, 1930 (Central Act ITI of 1930), two independent sales 
or purchases shall, for the purposes of this Act, be deemed to have taken place— 


(1) when the goods are transferred from a principal to his selling agent and 
from the selling agent to the purchaser, or 


(2) when the goods are transferred from the seller to a buying agent and 
from the buying agent to his principal, 1f the agent is found ın either of the cases 
aforesaid— 


(t) to have sold the goods at one rate and to have passed on the sale pro- 
ceeds to his principal at another rate; or 


(w) to have purchased the goods at one rate and to have passed them on to 
his principal at another rate, or 


(44) not to have accounted to his principal for the entire collections or 
deductions made by him, ın the sales or purchases effected by him on behalf 
of his principal, or 


(w) to have acted for a fictitious or non-existent principal,”, 


In our opinion the real object of the Explanation 1s to prevent the misuse by 
the assessee of the relationship of principal and agent for the purpose of evading 
tax The first situation contemplated by the Legislature ıs that covered by clause 
2 (2) of Explanation III where the agent has sold the goods at one rate and passed 
on the sale proceeds to 1ts principal at another rate. The second situation is where 
the agent has purchased the goods at one rate and has passed them on to the princi- 
pal at another rate. The third situation 1s where the agent has not accounted to 
his principal for the entire collections or deductions made by him 1n the sales or 
purchases effected by him on behalf of his principal, and the fourth 1s where it 
appears that the agent has acted for a fictitious or non-existent principal It was 
contended on behalf of the appellant that the State Legislature was not competent 
to convert by a legal fiction a mere entrustment of goods for sale into a sale and to 
impose a tax thereon In our opinion, there ıs no warrant for this argument. 
The real effect of the third Explanation 1s to impose the tax only when there was a 
transfer of title to the goods and not where there 1s a mere contract of agency. 
The Explanation says ın effect that where there 1s in reality a transfer of property 
by the principal to the agent and by the agent ın his turn to the buyer, there are 
two transactions of sale In our opinion, the phrase, ‘‘ when the goods aratrans- 
ferred ” ın clauses (1) and (2) of Explanation IIT on a proper construction means 
“ when title to the goods ıs transferred ’’ and so construed it 1s impossible to say 
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that the Explanation enlarges the scope of the main section It was pointed out 
by this Court in The State of Madras v Gannon Dunkerley & Co (Madras) Lid}, 
that the expression “sale of goods” in Entry 48 ın List II of Schedule VII of the 
Government of India Act, 1935, cannot be construed ın 1ts popular sense but must 
be interpreted 1n 1ts legal sense and should be given the same meaning which 1t has 
ın the Sale of Goods Act, 1930. Itis a nom juries its essential ingredients being 
an agreement to sell movables for a price and property passing therein pursuant to 
that agreement. In other words, it 1s necessary for constituting a sale that there 
should be an agreement between the parties for the purpose of transferring title 
in the goods, that the agreement must be supported by money consideration and 
that as a result of the transaction the title to the property must actually pass ın the 
goods, As we have already pointed out, the therd Explanation to section 2 (1) (n) 
of the Act must be interpreted to mean that where there 1s in reality a transfer of 
property ın the goods by the principal] to the agent and by the agent ın his turn to 
the buyer, there are two transactions of sale It is therefore impossible to accept 
the contention put forward on behalf of the appellant that the Explanation has 
ees what, in fact, is not a sale into a sale for the purpose of assessment to 
sales tax. 


_ It was contended on behalf of the appellant thatin any event Items Nos. 2 to 
11 of the notice related to goods which the appellant had sent for sale to the commıs- 
sion agents and as the latter had already paid the sales tax the appellant was not 
liable to be assessed to tax again on the same transaction as there was only one sale” 
As a matter of law there is a distinction between a contract of sale and a contract 
of agency by which the agent 1s authorised to sell or buy on behalf of the principal 
and make over either the sale proceeds or the goods to the principal The essence 
of a contract of sale 1s the transfer of title to the goods for a price paid or promised 
to be paid, The transferee in such a case ıs liable to the transferor as a debtor for 
the price to be paid and not as agent for the proceeds of the sale The essence of 
agency to sell ıs the delivery of the goods to a person who 1s to sell them, not as his 
own property but as the property of the principal who continues to be the owner of 
the goods and will therefore be liable to account for the sale proceeds. The true 
relationship of the parties ın each case has to be gathered from the nature of the 
contract, its terms and conditions, and the terminology used by the parties 1s not 
decisive of the legal relationship. For ınstance,ın W T Lamb and Sons v Goring 
Brick Company, Lid.?, there was an agreement in writing by which certain manu- 
facturers of bricks and other building materials appointed a firm of builcers’ 
merchants ““sole-selling agents of all bricks and other materials manufactured at 
their works,’? The agreement was expressed to be for three years and afterwards 
continuous subject to twelve months’ notice by either party. While the agree- 
ment was in force the manufecturers informed the merchants that they intended 
in the future to sell their goods themselves without the intervention of any agent, 
and thereafter they effected sales to customers directly. It was held by the Court 
of Appeal that the agreement was one of vendor and purchaser and not one of 
principal and agent. The same principle 1s enunciated ın Hutton v Iappert?, in 
which there was a contract between the defendant and. E which ın 1ts terms purported 
to be one of guarantee or agency, thet 1s to say, the defencant guaranteed the sale 
of E’s property ın whole or by lots at a fixed price, E giving the defendant a power- 
of-attorney to deal with the property as he thought fit, and agreeing that he should 
receive eny surplus over and above the fixed price as his commission on and 
recompense for the said guarantee It was held by the Judicial Committee, 
upon a construction Qf the agreement, that the transaction was really a sale and 
that the defendant was liable to pay duty on his purchase-money under Act 
(II of 1863). At page 313 of the Report, Sir Rokert P Collier, who delivered 
the opinion, of the Board, stated as follows .— 
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“ Ünder these circumstances it appears to their Lordshıps that the Chief 
Justice was justified ın saying that the effect of the transaction was to give Ekstern 
every right which a vendor could legally claim, and to confer upon the defendant 
every right which a purchaser could legally demand. Does it make any difference 
that the parties have called this transaction by the name of a guarantee? It 
appears to their Lordships that because the parties have used this term ‘ guarantee’ 
in a sense which 1s unusual and not applicable to this case,—for Lippert really 
guaranteed nothing,—the nature of the transaction is not thereby changed; and 
because they have said that Lippert was to be entitled to whatever surplus or 
balance shall remain on the resale of portions of the property, 1f any were resold, 
“as commission and recompense for the said guarantee,’ this expression does not 
convert him from a purchaser into an agent”? 


It is manifest that the question as to whether the transactions in the present 
case are sales or contracts of agency 1s a mixed question of fact and law and must be 
investigated with reference to the material which the appellant might be able to 
place before the appropriate authority The question 1s not one which can pro- 
perly be determined ın an application for a writ under Article 226 of the Consti- 
tution. 


It was also submitted on behalf of the appellant that the therd Explanation to 
section 2 (1) (x) of the Act violated the guarantee under Article 14 of the Consti- 
tution since the classification contemplated, ze, sales through commission agents 
who account fully for all collections made and sales through commission agents 
who do not account for collections, was not made on any intelligible differentia and 
had no rational relationship to the purpose of the statute. In our opinion, there 1s 
no substance in this argument as the classification 1s based upon an intelligible 
differentia and ıt has a rational relationship with the object sought to be achieved 
by the statute. Counsel for the appellant 1s therefore unable to make good his 
submission on this aspect of the case. 


For the reasons expressed we hold that the judgment of the High Court of 
Andhra Pradesh ıs right and this appeal must be dismissed. In the circumstances 
of the case we do not propose to make any order as to costs. 


S.V.J. 





Appeal dismissed, 
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Constitution of India (1950), Schedule 7, List II, Entry 54—“ Sale of goods **— Meaning 


of—Elements of transfer of property lacking in any transaction—Competency of Legis- 
lature to ımpose tax. 


Madras General Sales Tax Act (I of 1959), secon 2 (d), 2 (g), Explanat.on 2 (n) and 
section 3—Madras Co-operative Societes Act (VI of 1932)—Co-operatie society 
supplying to its members refreshment for price—No profit-motive—Whether dealer 
within section 2 (g)—~Whether Explanation to 2 (g) ultra vires the State Legislature 
—Property in refreshments vested ın the society—-Whether transaction amounts to sale 
and ıf so taxable. j 


The expression “ sale of goods’? used ın the legislative entries in the Consti- 
tution and the Government of Indıa Act, 1935, bears the same meanıng which 
ıt hasın the Sale of Goods Act, 1930, and therefore the State Legislature may 
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under Entry 54, List TI, legislate ın 1espect of the series of Acts beginning with an 
agreement of sale between parties competent to contract and resulting in transfer 
of property from one of the parties to the agreement to the other for a price, and 
matters incidental thereto, but cannot make a transaction which 1s not a sale 
within the Sale of Goods Act a sale by a statutory fiction and impose tax thereon. 
Consequently, if the element of transfer of property from one person to another 
1s lacking ın any transaction, there 1s no sale and the Legislature cannot, by treat- 
ıng ıt as a sale by a deeming clause, bring ıt within the ambit of the taxing statute. 


A scheme for supplying goods to1ts members by a society for price may partake 
of the activity of the nature of adventure or concein in the nature of trade, even 
if the activity 1s not actuated by a profit-motive Thesociety which has accord- 
ing to its object of incorporation made arrangements for the supply and distri- 
bution of-refreshments to its members without a profit-motive may be regarded 
as carrying on trade and would on that account fall within the defimtion of 
‘a dealer’ within the meaning of section 2 (g) A co-operative society 
registered under the Madras Co-operative Societies Act (VI of 1932) which carries 
on the butuness of supplying goods toıts membersfor cash or deferred payments 
falls within the definition of ‘dealer’in section 2 (g) The Explanation to section 2 
(g) was not intended to overlap the limits of legislative power By the Explanation 
the State Legislature has merely clarified that a taxable entity will be regarded 
as a dealer within the meaning of the Act even though ıt buys, sells, supplies 
or distributes goods from or to its members, whether in the course of business or 
not; ıt 1s not intended by the Explanation to declare all transactions of the taxable 
entity with its members to be transactions of sele or purchase. The Explanation 
is a part of the definition of “ dealer’? and not of “sale” For the purpose of 
levying sales tax it was open to the Legislature to devise a defimtion of the word 
‘dealer ? and further to provide that certain bodies shall be deemed to be dealers 
within the meaning of the Act. Therefore Explanation to section 2 (g) 1s not 
ultra vires of the Constitution. 


For a turnover from a transaction to be taxable under the Act, the transactions 
must have constituent elements, vz, (1) parties competent to contract; (2) 
mutual-assent, (3) thing, the absolute or general property ın which 1s transferred 
from the seller to the buyer; and (4) price in money paid or promised When 
a co-operative society supplies toits members for a price refreshment ın the can- 
teen maintained by ıt the four constituentelements of sale are normally present; 
the parties are competent to contract; there is mutual assent; refreshments which 
belonged absolutely to the society stands transferred to the buyer and the price 
is either paid or promised. 


From the mere fact that the society supplies refreshment to its members only 
and claims to make no profit, 1tcannot be inferred that in preparing refreshments 
and making them available to its members it is acting as an agent of the members 
Nor can ıt be said that the society is holding its property including refreshments 
prepared by ıt for supply to 1ts members as a trustee for ıts members A registered 
society is a body corporate with power to hold property and ıs capable of enter- 
ıng into contracts It cannot be assumed that property which ıt holds 1s property 
of which its members are owners The property in law ıs the property of the 
society The question being one of liability under the taxing statute, the Court 
in determining the lability of the society to pay tex cannot ignore the form and 
look at what 1s called the “ substance of the transaction’? Ex facie, the transaction 
is one ın which the legal owner of property transfers it to another pursuant to 
a contract for a price, and that transaction must be regarded as sale. It cannot 
be urged as a proposition of law that when a co-operative society supplies to its 
members refreshments for a price under a scheme for distribution or supply of 
refreshments, the transaction can ın no event be regarded as a sale of the refresh- 
ments eupplied for a price. 


Explanation to section 2 (g) of the Act ıs not ultra vres the Legislature. 
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Y. MI A (Regd), Madras v. Jomt Commercial Tax Officer, (1963) 14 S.T C. 
1030, overruled. 

Appeals by Special Leave from the Judgment and Order the 2Ist October, 
1964 of the Madras High Court in Writ Appeals Nos 289 to 291 of 1964 

A. K. Sen, Semor Advocate (4. V Rangam, Advocate, with him), for 
Appellants (In all the Appeals). 

K. R. Chaudhuri, Advocate, for Respondent (In all the Appeals). 

The Judgment of the Court was delivered by 


Skah, 7 —The Enfield India Ltd. Co-operative Canteen Ltd, respondent 
herein was registered as a Co-operative Society under the Madras Co-operative 
Societies Act (VI of 1932). The object of the Society was to provide a canteen for 
the employees of Enfield India Ltd The Society was assessed by the Deputy 
Commercial Tax Officer to pay sales tax for the years 1959-60 and 1960-61 on its 
turnover from refreshments supplied to ıts members. The respondent-Society 
then moved in the High Court of Judicature at Madras three petitions under Article 
226 of the Constitution for orders quashing the proceedings of the Deputy 
Commercial Tax Officer, Saidapet assessing the Society to sales tax in respect of 
its transactions. Srinivasan, J , following adecision of the Madras High Court: 
Young Men's Indian Association (Regd), Madras and another v. Joint Commercial Tax 
Officer, Harbour Division II, Madras and another}, quashed the orders of assessment. 
In appeal to the High Court, the orders passed by Srinivasan, J , were confirmed. 
With Special Leave, the Deputy Commercial Tax Officer has appealed to this Court. 

Section 3 ofthe Madras General Sales Tax Act (I of 1959) makes every dealer 
whose total turnover for a year 1s not less than ten thousand rupees, and every 
casual trader or agent of a non-resident dealer, whatever be his turnover for the 
year, liable to pay a tax for each year at the rate of two per cent. of his taxable 
turnover, ‘ Dealer’ 1s defined ın section 2 (g) as meanıng— 

“ any person who carries on the business of buying, selling, supplying or distri- 
buting goods, directly or otherwise, whether for cash, or for deferred payment, 
or for commussion, remuneration or other valuable consideration, and includes— 

* * * * * 


Explanation —A society (including a co-operative society), club or firm or an 
association which whether or not ın the course of business, buys, sells, supplies 
~or distributes goods from or to its members for cash or for deferred payment, 
or for commission, remuneration or other valuable consideration, shall be 
deemed to be a dealer for the purposes of this Act;” 


Clause (n) of section 2 defines ‘sale’. 


“ “sale with all its grammatical variations and cognate expressions means 
every transfer of the property ın goods by one person to another in the course of 
business for cash or for deferred payment or other valuable consideration, and 
includes a transfer of property in goods involved in the execution of a works 
contract, but does not include a mortgage, hypothecetion, charge or pledge; 

Explanation (1) —The transfer of property involved in the supply or distribution 
of goods by a society (including a co-operative society), club, firm, or any associa- 
tion to 1ts members, for cash, or for deferred payment, or other valuable consı- 
deration, whether or not in the course of business shall be deemed to be a sale for 
the purposes of this Act 


Explanation (2) — x x x * 
Explanation (3) — x x x * 
Explanation (4)— ¥ x x o x” 


“Turnover ** ıs defined ın section 2 (r) and insofar as ıt 1s material rt provides: 


“ “turnover” means the aggregate amount for which goods are bought 
or sold, or supplied or distributed, by a dealer, either directly or through anbdther, 


2 — 
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on his own account or on account of others whether for cash or for deferred pay- 
ment or other valuable consideration, provided r r * me 


The High Court of Madras in the case of Young Men’s Indian Association, held that 
the Explanation to section 2 (g) and Explanation (1) to section 2 (n) of the Act 
were ultra vires the State Legislature, because they “ created a fiction by which the 
concept of the word ‘sale’ was extended to include a transaction which properly 
speaking would not amount to sale”? The Court held that within the meanıng of 
the Act an incorporated members’ club distributing refieshments to 1ts members 
was not a ‘dealer’, and supply of food by it to 1ts members for a price was not a 
‘sale’, since the members of a club registered as a Company or as a Society merely 
utilise the services of the club for their needs and the members divide amongst 
themselves the total expenses. Essentially, in the view of the Court, the matter 
is not different from the case of a number of persons in a family purchasing jointly 
an article and later sharing the same among themselves. In such a case, 1t was 
said, there 1s no element of transfer of property from one to another, and the fact 
that the club helps ıts members in arranging to run a common mess will not make 
it the owner of the articles supplied to the members, for ıt is at best an agent 
or mandatory whose services are utilised by the members for obtaining their needs, 
and there is no transfer of property involved ın the arrangement The Court 
proceeded further to observe that the distinction between members’ clubs unincorpo- 
rated and incorporated 1s that in the former the distribution made by the club 
to one of its members 1s a release by all the members ın favour ofa jomt owner who 
takes the goods, in the latter the supply of articles to a member 1s tantamount to 
delivery by an agent or trustee to the principal or beneficiary, and there 1s ın either 
case no transfer of ownership by a person absolutely entitled to the property to 
another who acquires title thereto on such transfer. 


In these appeals the Deputy Commercial Tax Officer contends that the tran- 
sactions of the respondent-Society are taxable and submits that the High Court 
was ın error ın holding that the Explanations to section 2 (g) and section 2 (n) are 
ultra vires the powers of the State Legislature. Entry 54 of List II of the Seventh 
Schedule of the Constitution authorises the State Legislature to legislate on the topic 
of tax on the sale or purchase of goods other than newspapers, subject to the pro- 
visions of Entry 92-A of List I. This Court has consistently held that the expression 
“sale of goods’? used ın the legislative entries ın the Constitution and the Govern- 
ment of India Act, 1935, bears the same meaning which ıt hasın the bale of Goods 
Act, 1930, and therefore the State Legislature may under Entry 54, List IT, legislate 
ın respect of the series of acts beginning with an agreement of sale between parties 
competent to contract and resulting ın transfer of property from one of the parties 
to the agreement to the other for a price, and matters incidental thereto, but cannot 
make a transaction which 1s not a sale within the Sale of Goods Act a sale by a 
statutory fiction and impose tax thereon: State of Madras v. Gannon Dunkerlay & Co. 
Lid.?; New Indian Sugar Mills v. Commissioner of Sales Tax*®, and Bhopal Sugar Industries v. 
Sales Tax Offert. Consequently if the element of transfer ot property from one 
person to another 1s lacking ın any transaction, there 1s no sale and the Legislature 
cannot by treating ıt as a sale by a deeming clause bring ıt within the ambit of the 
taxing statute. 


We are however unable to hold that the transactions of the respondent Society 
of supplying refreshment to ıts members for a price paid or promised were not 
taxable under the Madras General Sales Tax Act, 1959 By the definition ın 
section 2 (g) a ‘dealer’ 1s a person who carries on the business of buying, selling, 
supplying or distributing goods, whether for cash, or for deferred payment, or for 
other valuable consideration. The expression ‘business’ ıs defined ın section 
2 (d) as meaning any trade, commerce or manufacture, whether or not any profit 
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accrues from such trade, commerce, manufacture, adventure or concern. A 
scheme for supplying goods to 1ts members by a Society for price may partake of 
the activity of the nature of adventure or concern ın the nature of trade, even if the 
activity 1s not actuated by a profit-motive. The respondent-Society which has 
according to its object of incorporation made arrangements for the supply and distri- 
bution of refreshments to 1ts members without a profit-motive may be regarded 
as carrying on trade and would on that account fall within the defimtion ofa ‘dealer’ 
within the meaning of section 2 (g). A Co-operative Society registered under the 
Madras Co-operative Societies Act (VI of 1932) is by virtue of section 20 of that 
Act a body corporate with perpetual succession and a common seal, and with power 
to hold property, to enter into contracts, to institute and defend suits and other 
legal proceedings and to do all things necessary for the purposes for which 1t was 
constituted. Such a co-operative society which carries on the business of supplying 
goods to ıts members for cash or deferred payment falls within the definition of 
€ dealer ? ın section 2 (g). We are unable to hold that by the Explanation to section 
2 (g) it was intended to overstep the limits of legislative power. By the Explana- 
tion the State Legislature has merely clarified that a taxable entity will be regarded 
aş a dealer within the meaning of the Act even though it buys, sells, supplies 
Gr distributes goods from or to 1ts members, whether ın the course of business or 
not, it is not intended by the Explanations to declare all transactions of the taxable 
entity with 1ts members to be transactions of sale or purchase. The Explanation 
1s a part of the definition of “dealer ’’ and not of“ sale”. For the purpose of levying 
sales tax 1t was open to the Legislature to devise a definition of the word “ dealer ” 
and further to provide that certain bodies shall be deemed to be dealers within 
the meaning of the Act. We are unable, therefore, to agree with the High Court 
that the Explanation to section 2 (g) 1s ultra wres the State Legislature. 


For turnover from a transaction to be taxable under the Act, the transaction 
must have constituent elements, vız , (1) parties competent to contract; (2) mutual 
assent, (3) thing, the absolute or general property ın which 1s transferred from the 
seller to the buyer; and (4) price in money paid or promised. When a Co-operative 
Society supplies to its members for a price refreshment ın the canteen maintained 
by it, the four constituent elements of sale are normally present, the parties are 
competent to contract; there 1s mutual assent ; refreshments which belonged abso- 
lutely to the Society stands transferred to the buyer and price is either paid or 


promised. 


There is nothing on the record of the case which shows that the Society is 
acting merely as an agent of 1ts members in providing facilities for making food 
available to the members. From the mere fact that the Society supplies refreshment 
to its members only and claims to make no profit, ıt cannot be inferred that in pre- 
paring refreshments, and making them available to its members it is acting as an 
agent of the members. Nor can it be said that the Society 1s holding 1ts property 
including refreshments prepared by it for supply to its members as a trustee for its 
members. A registered Society 1s a body corporate with power to hold property 
ahd ıs capable of entering ito contracts. It cannot be assumed that property 
which it holds 1s property of which 1ts members are owners The property in law 
is the property of the Society The members aie undoubtedly entitled to compel 
the Society to act according to 1ts constitution and to apply the property for the 
purposes for which ıt 1s held, but on that account the property of the Society cannot 
be treated as the property of the members The socicty is a person : the property 
in the refreshments which ıt supplies to its members 1s vested ın the Society and 
when refreshments are supplied for a price paid or promised, transfer of property 
ın the refreshments results. In the case of an unıncorporated Society, club or a, 
firm or an association ordinarily the supply and distribution by such a Society, 
club, firm or an association of goods belonging to it to 1ts members may not result 
ın sale of the goods which are jointly held for the benefit of the members ba? the 
Society, club, firm or the association, when by virtue of the relynquishment of the 
common rights of the members the property stands transferred to a member in 
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payment of a price, and the tiansaction may not prima facie be regarded 2s a “sale” 
within the meaning of the Act. By providing that a transfer of property in goods 
from a corporate body to its members for a price, the Legislature does not overstep 
the limits ofits authority, and 1t cannot on that account be held that the first Explana- 
tion to section 2 (1) ısın 1ts entirety ultra vires the State Legislature Itis, however, 
unnecessary in this case to say more, for, the case of the respondent-Society falls 
within the definition of ‘sale’ and no assistance need be sought from the Firs; 
Explanation to section 2 (n) 


Reference may briefly be made to the judgment in Tiebanog Working Men's 
Club and Institute Lid v. Macdonald and Monkwearmouth Conservative Club Lid v. 
Smith1, on which the High Court strongly relied. In a members’ club incorporated 
unde: the Industrial and Provident Societies Acts, the shareholders and the members 
were identical The club purchased intoxicating liquor and supplied ıt from time 
to tıme to individual members for payment as in an ordinary club ~ The Society 
was convicted of selling by retail, contrary to section 65 of the Licensing (Consolı- 
dation) Act, 1910, certain intoxicating liquor without a justices’ licence. The 
Court of Appeal quashed the conviction holding that the ımcorporated society 
was a legal entity distinct from the members, and could act as their agents or 
trustees, the real interest ın the liquor being ın the members, and the Society was 
not obliged to take out a licence, for sale of liquor by retail. The principle of that 
case has, in our judgment, no application to the case before us. There was a long 
course of authorities ın the Courts ın England dealing with the lability of the 
clubs supplying intoxicating liquors to their members to obtain the justices’ licence. 
In Graff v. Evans ? Graff, the manager of an unincorporated club, the property of 
which was vested ınstrustees, and the committee of management whereof arranged 
to supply liquor to 1ts members at a fixed percentage above its cost, supplied liquor 
to a member, and he was prosecuted for selling by retail intoxicating liquor with- 
out alicence It was held that there was no sale by retail, for the member was as 
much a co-owner of the lıguor st pplied as any other member of the club. Any 
member of the club was entitled to obtain liquor on payment of the price and since 
there was no bargain, nor any contract with the manager ın 1espect of the liquor 
supplied, and the member to whom the liquoi was supplied was acting upon his 
rights as a member of the club, not by reason of any new contract, but under his 
old contract of association by which he subscribed a sum to the funds of the club, 
and on that account he became entitled to have liquoi supplied to him as a member 
at a certain price. 


In Metford v Edwaıds3, a working men’s club was registered under the Friendly 
Societies Act, 1896 It was held that liquor kept on the premuses of the club by 
the members who are owners of the liquor and intended for consumption by the 
members, 1s distributed to the membeis by one of them ın return for payment, 1s 
not sold by retail within the meaning of the Licensing (Consolidation) Act, 1910. 


In National Sporting Club Ltd v Cope4,1t was held that a member’s club formed 
into a joint stock company, of which shares were held by persons who were not 
members, was guilty of breaches of section 17 of the Beerhouse Act, 1834, and section 
19 of the Re‘reshment Houses Act, 1860, when ın carrying on the club retail 
intoxicating liquors and tobacco were supplied to the members of the club. The 
Court held ın that case that the Company was a separate legal entity from the 
members, and the sale of intoxicating liquors to members was not a distribution 
of the common property of the members among themselves Channell, J , observed 
at page 354 


e 
“Now the law with reference to purely members’ clubs may be taken to be 
settled, namely, that ın the cases of purely members’ clubs a licence 1s not 
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reguired, that the form that is gone through in the coffee room or ın other parts 
of the club house where refreshments ale sold 1s in one sense not a selling of 
liquors so as to make the licensing laws applicable, but that ıt ıs merely a mode 
of distributing common propetty.’’ 


The question was again raised before the Court of Appeal in Trebanog Working 
Mens Club and Institute Lid v Macdonald,! Hewart, CJ , delivering the judgment 
of the Court observed that the principle of the decision ın Graff v Evans*, applied 
even though the clubs before the Court were incorporated either under the Industrial 
and Provident Societies Acts or the Companies Act. The learned Chief Justice 
observed at page 582 . 


A 


“ Once it is conceded that a members’ club does not necessarily require a 
licence to serve 1ts members with intoxicating liquor, because the legal property 
ın the liqufor ıs not ın the members themselves, it 1s difficult to draw any legal 
distinction between the various “legal entities that may be entrusted with the 
duty of holding the property on behalf of the members, be 1t an indivicual or 
a body of trustees, or a company formed for the purpose, so long as the real interést 
in the liquor remains, as in this case ıt clearly does, ın the members of the club. 
There ıs no magic ın this connection ın the expressions o“ trustee’? or “agent”. 
What ıs essential in that the holding of the property by the agent or trustee must 
be a holding for and on behalf of, and not holding antagonistic to, the members of 
the club.” 


The Courts ın these cases were dealing with cases of quasi-criminal nature, and the 
substance of the transaction rather than the legal form in which ıt may be clothed 
had to be determined It was held that if ın substance the property ın the liquor 
held by the club—whether incorporated or unincorporated—was vested ın the 
members, when a member received and paid for it, there was no sale within the 
meaning of the Licensing Act, but was a transfer of a special property in the goods 
from all the other members of the club to the consumer in consideration of the price 
paid 


We are not dealing in this case with liability criminal or quasi-criminal. The 
question 1s one of liability uncer a taxing statute and the Court in determining the 
liability of the Society to pay tax cannot ignore the form and look at what 1s called 
the “ substance of the transaction’? Ex facie, the transaction 1s one in which the 
legal owner of property transfers ıt to another pursuant to a contract for a price, 
and that transaction must be regarded as a sale Whether by appropriate provi- 
sions ın the Articles of Association or Rules, a scheme may be devised under which 
the goods supplied may be treated zs belonging to the members of the Society, and 
the Society merely acts as an agent ın supplying the food to 1ts members, need not 
be considered ın the present case It will suffice to state that ıt cannot be urged 
as a proposition of law that when a Co-operative Society supplies to 11s members 
refreshments for a price under a scheme for distribution ol supply of refreshments, 
the transaction can in no event be regarded as a sale of the refreshments supplied for 


a price 


We are not called upon in this case to decide whether an unıncorpolated club 
supplying goods for a price to its members may be regarded as selling goods to its 
members. 


We are of the view that the Explanation to section 2 (g) of the Madras General 
Sales Tax Act I of 1959 ıs not ultra vires the Legislature Whether any part of the 
Explanation (1) to section 2 (n) 1s ultra wires the Legislature does not fall to be deter- 
mined ın this case, for, we are of the view that the transactions of the respondent 
Society fell within the substantive part of the definition of the expression “ gale’’, 
and on that account those transactions are taxable under the Madrag General 
Sales Tax Act I of 1959. ° 
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The appeals must therefore be allowed, and the petitions filed by the Society 
dismissed In view of the order passed by this Court on 12th August, 1965, when 
leave was granted to appeal to this Court, the appellant will pay costs of these appeals 
to the respondent There will be one hearing fee in the three appeals. 


5.V.J. ——— Appeal allowed. 
THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
PRESENT —J. C. SHAH, S.M. SRI AND J M. SHELAT, JJ. 
Kalidındı Venkata Subbalaju and others e. Appellanis* 


v. 
Ghıntalapatı Subbaraju and others .. Respondents. 


Evidence Act (I of 1872), sections 65, 90 and 101 to 103— Original will suppressed by one 
party—Certified copy of will produced by opposite party—Admissibility under section 
65—Presumption of due execution under section go—1f and when can be drawn—Effect 
of admitting copy of will as secondary evidence—Onus of proof that testator was major 
and was competent to execute the will—On whom lies. 


Evidence Act (I of 1872), sections 32 (5) and (6)—Scope—Statement regarding age of a 
person—Admissibility under section 32 (5)—Statement to be admissible under sub- 
section (5) or (6) must have been made ante litem motam. 


Where the original will 1s ın the custody of one of the parties and 1s suppressed 
by him, a certified copy produced from proper custody by the opposite party 
would be admussible as sccondary evidence under section 65 of the Evidence Act. 


If the document pioduced ıs a copy admitted under section 65 of the Evidence 
Act'and ıt 1s produced from proper custody and 1s over 30 years old, onlv_the signa- 
ture authentic? ting the copy can be presumed to be genuine In such a case the 
Court cannot relyıng on section go of the Evidence Act draw the presumption of 
due execution of the original document. The production of a copy does not 
warrant the presumption of due execution of the orgmal document. Such a 
presumption under section go arises in respect of the original documents only. 


Thus, where only a copy of 2 will ıs produced and not the original the Court 
cannot relying on section go of the Evidence Act draw the presumption that the 
will being more than go years old, ıt was duly executed and attested by the 
persons by whom ıt was puıported to have been executed and attested. 


But the effect of a certified copy ofa will having been rightly admitted as second- 
ary evidence would be as if the contents of the will were before the Court and the 
Court could proceed to construe those contents. 


The onus of proof that the testator was a major at the time he executed his will 
and was competent to execute it, 1s on the person who wants to rely on the will. 


It ıs clear from sub-section (5) of section 32 of the Evidence Act that if construed. 
literally ıt 1s possible to contend that a statement regarding the ge of a person 
is not one relating to the exıs'cnce of any relationship by blood, morrıage or 
edoption But such a literal construction 1s not a proper one. A statement as 
regards age 1s tantamount to a statement as to the existence of relationship. 


This being the position under section 32 (5) of the Evidence Act, a statement 
made by a testator in his will that he was 19 years of age at the time ofits execution 
ıs admussible ın a litigation arising after the death of the testator and could be, 
relied upon as establishing that the testator was a major and was competent to 


make the said will. 
Lİ 
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Both sub-sections (5) and (6) of section 32 of the Evidence Act declare that in 
order to be admissible the statement rehed on must be made ante litem motam by 
persons who are dead i e., before the commencement of any controversy, actual 
or legal, upon the same point. The words “ before the question in issue was 
raised ” do not merely mean before ıt was raised in the particular lıtigatıon ın 
which such a statement 1s sought to be adduced ın evidence, but before even the 
existence of any actual controversy concerning the subject of the declarations. 
Appeal by Special Leave from the Judgment and Decree, dated the 24th August, 
1962 of the Andhra Pradesh High Court m Appeal No 419 of 1958. 

S T Desai, Semor Advocate (M.S K Sastri and M. S. Narasimhan, Advocates, 
with hım), for Appellants. 3 

H R. Gokhale, Senior Advocate (R Ganapathy Iyer, Advocates, with hım) 
for Respondents Nos 1 to 4 


The Judgment of the Court was delivered by 


Shelat, F —This Appeal by Special Leave ıs directed against the judgment and 
decree of the High Court of Andhia Pradesh confirming the dismissal by the tral 
Court of the suit filed by appellants 1 and 2. 


The pedigree set out below clarifies the relationship between the parties :— 


Chintala, at Veakaia_ a uaju 














Somarayu Sıtaramaraju 
(Plaintiff ın O.S. 
21/23) 

Pu'lemraju (dıed ‘ 

19.12.1913) 
w dow Surayam- 
ma (d ed 22-10-50), | 

| | 
Daughter Subbay- Venkay- Soma- Son Radhy. Venka- Venka- Rajay. Sarya- 





(died ın vamma yanma rau (adto yamma tapati yamma amma amma 
infancy) (d ed) (died (ded have b- (ded Raju 
11-8.56) 29-321) enkorn 6-4-27) 





and died | 
In | 
infancy) | 
Pnna. Oo Subb- 
mar?) raju 
Pral ha- Ist ‘ 
kara Defen- 
Laksh- dant) 
mip tiraju | 
(6th De- | 
fendant) ] 
| | | | 
7 | 
Kalıd ndi Venkata Kal d n- Rangı- Stara- Venka= Vijaya 
Subbaraju dı Gopala Raju mma maraju tapt- sabba- 
(Ist Plantiff) (2nd Plamt ff) (2nd rau (3rd raju (4th 
Defen- De fen- Defen- 
dant) , dant) dant) 


Pullamraju died leavıng him survıvıng his undıvıded son Somaraju, his widow 
Surayamma and three daughters Somaraju died on 29th March, 1921 whereupon 
the said Suiayamma claimed that he had left a will dated 26th March, 1921 whgıe 
under all the properties had been bequeathed to her absolutely. Sitaramafaju * 
the uncle of Pullamraju filed Suit No. 21 of 1923 for a declaration that Somaraju’s 
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‘will was not valid as he had executed itwhen he was a minor and was not in a sound 
dısposıng state of mind. Surayamma ın her written statement filed ın that suit 
contended that Somaraju was a major having been born on 7th January, 1903 and 
was ın a sound disposing state of mind when he executed the said will The suit 
ended ın 2 compromise decree by which Sitaramaraju admitted that Somaraju was a 
major when he died tat he was ın 2 sound disposing state of mind and that the will 
therefore was genuine and valid. Under the compromise decree he received 26 out 
of about 57 acres of land and the rest of the property was retained by Surayamma. 
Thereafter, Surayamma conducted herself as the absolute owner of the properties 
which came to ker under the said decree By two deeds both dated goth March, 
1925, se settled part of the I-nd received by ker under the said decrec ın favour of 
her two d .ughte-s the mothers of plamtiffs 1 and 2 and defendant 6 respectively. 
The said properties have since been possessed of and enjoyed first by the said two 
daughters and later by plaintiffs 1 and 2 and defendant 6. On 3rd November, 
1947 Surayamma gifted another portion of the said property te defend-nt No. 6 
Surayamma died on 22rd October, 1950 Plamtffs 1 and 2 and defendant 6 
(the present appellants) thereafter qabtamed a deed of surrender from their mothers 
and filed the suit out of which this appeal arises, contending that they were the 
nearest reversioncrs of Somaraju, being the sons of his sisters, that the said compro- 
muse decree was collusive, that the said Somaiaju did not execute the said will, 
that even if he did he was not a major nor of sound disposing state of mind when 
he executed it and that therefore the said will was not vahd By a subsequent 
amendment of the plaint trey also contended that some of the land left by Somaraju 
were not disposed of under the sid will, that there was consequently intestacy in 
respect thereof wlich in any event they as reversioners weie entitled to claim. 
The respondents resisted the sut contending thet the said will wes valid, that the 
seid compromise decree was binding on the appell nts and that they having accepted 
and enjoyed the said properties settled upon t' err mothers by Surayamma, they 
were estopped from challenging the will or tl e said deciee Tiley also denied 
that any of the properties left by Somaraju remaimed undısposed of by the said 
will or that there resulted any intestacy regarding them or that on such mtestacy 
the appellants became entitled thereto The tral Court held that Somaraju did 
execute the will, that the original will was with the appellants and was suppressed 
by them, that therefore its certified copy produced from the records of the Court 
was 2dmıssıble that the said will was valid as Somaraju was a major and ın a sound 
disposing state of mind wren he executed ıt, that the said decree was by way of a 
family airangement ın settlement of bona fide disputes, that ıt was binding upon 
the appellants end that the appellants were estopped from disputing the will or 
the said decree Tle trial Court also repelled the contention that Somaraju left 
any property undisposed of under the said will or that the appellants became entitled 
thereto upon an intestacy In eppeal ag mst the said judgment the High Court 
confirmed the dismissal of the suit by the trial Court The High Co.nt also con- 
firmed the trial Court’s conclusion that the cei tified copy of the said will was admis- 
sible as secondary evidence thereof and th t Somaiaju was a major and in a sound 
disposing state of mind when he executed the said will. The High Court also 
confirmed the trial Court’s conclusion that the said decree was binding on the appel- 
lants and that the appellants and their respective mothers having accepted and 
enjoyed the properties settled upon them by Surayamma were estopped from 
disputing either the will or the said decree. 


Mr. S T. Desai for the appellants raised the following contentions -— 


“ (1) tht the burden of proof that the will was validly executed by Somaraju 
and that he was a major at the tume of executing 1t was upon the respondents 
and that they failed*to discharge that burden, (2) that the conclusion of the High 
Court and the trial Court that Fe was 19 years of age at the tıme he executed the 
will was not justified, (3) that the High Court erred in holding that extracts from 
the Birth and Death Registers produced by tte appellants were not public docu- 
ments within the meaning of section 35 of the Evidence Act and therefore not 
admissible , (4) that tle High Court erred in holding that even if the will was not 
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proved to have been validly executed, the said compromise decree was binding 
on the appellants and estopped them from challenging the valıdıty of the will or 
the said decree, (5) that the appellants did not clarm through the said Venkamma 
but under the Hindu Law of İnheritince (Amendment) Act (II of 1929) and 
therefore there was no question of the compromise decree being binding on them 
or their bemg estopped from disputing the will or the said decree, end (6) that ın 
any event, Somaraju did not dispose of land admeasuring about A 15 14, that 
there was therefore intestacy m regard to ıt and the appellants as reveisioners 
ought to have been held entitled to it.” 


As aforesaid, the respondents did not produce tte original will but produced 
only its certified copy, Exhibit B-9, which they obtained from the record of Suit 
No 21 of 1923 wherein Surayamma had filed the original will along with her written 
statement. The respondents, however, had given notice to the appellants to pro- 
duce the original will allegmg that ıt was m their possession but the appellants 
denied the allegation and failed to produce the will Both the trial Court and the 
High Court were of the view that the said will along with other papers of Somaraju 
were in the appellants’ custody, that they had deliberately withheld it as it was 
in their interest not to produce ıt The trial Court therefore was ın these circum- 
stances justified ın admıttıng the certified copy of tt e will as secondary evidence of 
the contents of the will Since the will was executed ın 1921 and the testator had 
died soon after ıts execution ıt was not possible to produce either its writer or the 
witnesses who attested it It was undisputed hatits scribe and the attesting witnesses 
were all dead except Daltapatı Venka‘apa hi Raju DW 4 But the appellants’ 
contention as rega-ds DW 4 was that he was not the s'me person who attested 
the will ‘The High Court appears to have relied upon section go of the Evidence 
Act and to have diawn the presumption that the will beg more than 30 years old 
it was duly executed and attested by the persons by whom ıt purported to have been 
executed and attested Such a presumption, however, under that section arises 
in respect of an orıgınal document (See Munnalalv Krishibait Where a certified 
copy of a document ıs produced the-correct position is as stated in Basant Singh v. 
Bry Rai, where the Privy Council 1 ıd down that if the document produced 1s a 
copy admıtted under section 65 as secondary evidence and it 1s produced from proper 
custody and 1s over 30 years old only the signatures authenticatmg the copy can 
be presumed to be genuine. The production of a copy therefore docs not warrant 
the presumption of due execution of the orıgınal document The Privy Council 
repelled the argument that where a copy of a will has been a 'mıtted the Court 1s 
entitled to presume the genuineness of such will which purports to be 30 years old. 
Relying on the words “ where any document purporting or proved to be go years 
old ” ın section 90, the Privy Council held that the production which entitles the 
Court to draw the presumption as to execution and attestation 1s of the original 
and not its copy and that the decisions of the High Ccurts of Calcutta and Allahabad 
on which the agument was based were not correctly decided This view has 
since then been approved of by this Court m Harihar Prasad v. Deonarain Prasad*. 
The High Court therefore was not entitled to presume from the production of the 
copy either the execution or the attestation of the said will. 


But, apart from such presumption there was evidence from which the High 
Court could conclude that the will was duly executed by Somaraju and attested 
by the witnesses who appear to have affixed theur signatures thereto There was, 
firstly, the fact of Surayamma having produced the will soon after its execution ın 
Suit No 21 of 1923 Secondly, there was evidence of her having based her claım 
to Somaraju’s property ın the said surt by virtue ofand under the said will, Thirdly, 
there was the evidence of conduct of Sulayamma ın dealing with the property as 
an absolute owner basing her claim under the said will ° Fourthly, there were 
the three settlement deeds executed by her in favour of her daughters and lastly 
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the fact of the terms of the said will being natural and rational, consistent with 
Somaraju’s anxiety that in the absence of any male hex to him the properties should 
go to his mother to enable her to make due provision for his three sisters mstead 
of dying intestate and the properties thereon going to the said Sıtaramaraju and 
his heirs under the law as it then stood There was next the evidence of DW 4 
testifying to the execution of the will by Somaraju and to his having attested the 
original will along with other witnesses His evidence also was that Somaraju 
was then in a sound disposing state of mnd Both the trial Court and the High 
Court accepted the evidence of D W 4 as of the person who along with others had 
attested the will There was thus ample evidence from which the High Court 
could conclude and ın our view rightly that Somaiaju executed the said will and 
was at the time in a sound disposing state of mind. Tre effect of the certified copy 
of the will having been thus rightly admitted was as if the contents of the will were 
before the Court and the Court should proceed to const ue those contents We are 
supported in this conclusion by authority In Setthaya v. Somayajulu!, the origmal 
grant which was 250 years old was lost but a copy of ıt was produced from the res- 
pondents’ custody It bore the following endorsement of the predecessors of the 
respondents: ‘Originals have been retained by us and ccpies have been filed, 1858 ° 
The Privy Council held that the copy was properly admitted under section 65 and 
96 of the Evidence Act as secondary evidence of the terms of the grant and that the 
statement and the said endorsement authenticating the copy were evidence as a 
statement by a deceased person ın a document relating to a relevant fact and also 
as an admission of the respondents’ predecessors. The Privy Council also held that 
the copy being admissible as secondary evidence of the terms of the original grant 
the Court could proceed upon the footing that the terms of the said grant were 
before ıt and could therefore consider them The High Court was therefore quite 
competent ın construing the contents of the said will and in holding that the terms 
of the said will were natural and rational and proved that Somaraju was ın a sound 
disposing state of mind, 


The question, however, still remains whether Somaraju was a major at that 
tme The onus of proof that he was then a major and could competently execute 
ıt was on the re:pondents who relied on the will (See Ganaprakasam v Panaskthy® 
The appellants’ case was that Somalaju was born ın 1905 and not in 1903 as alleged 
by the respondents ‘The admitted position was that all the children of Pullamraju 
were born ın the village Isukapallı The parties in support of their 11val conten- 
tions produced both oral and documentary evidence Apart from the certified 
copy of the will and Swayamma’s wiitten statement in Suit No 21 of 1923, 4 other 
documents Exhibits A-4, A-5, A-g and B-24 weie filed ın the trial Court. B-24 
produced by the respondents was an extract from the Birth Register of Isukapallı. 
Exhibit A-4 and A-5 produced by the appeliants were 1espectively an extract from 
the Birth Register of Isukapall and an extiact from the Death Register relating to 
Somaraju’s death Exhibit A-9 also produced by the appellants was a reply to 
them from the department concerned that thre was no entry ın regard to Soma- 
raju’s birth in the Birth Register of 1903 of Isukapallı, Curiously the registers of 
births and deaths of Isukapallı village for 1903 and 1905 were available m 1955 
but in 1957 when the trial Court called for these registers ıt was informed that those 
registers could not be tiaced ‘The result was that the only evidence before the 
Court consisted of certified copies of extracts, Exhibits A-4 and A-5, from those 
registers and the said letter Exhibit A-g Exhibit B-24, ıt appears, was motheaten, 
overwritten and tampered with at some places with ink different from the original 
ink ın which the est of the document was written Both the tral Court and the 
High Court were agreed thatıt could not therefore be considered zs furmshing 
evidence of Somarayu's date ofbuih Exhibit A-4 was an extract of Birth Register for 
the year 1905. The appellants’ contention was that this ext act furnished evidence 
tnat Somaraju was born in 1905. It was szid to have been obtained by Surdyamma 
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ım 1941 as she intended to file some suit which she ultimately did not. Assuming 
that A-4 wa; admussible under section 35 of the Evidence Act, ıt could not assist 
the appellants as it only indicated at best that a son was boin of Pullamraju m 
1905 ‘The case of the respondents, however, was that another son besides Soma- 
raju was born of Pullamraju after Somaraju's birth. In the absence of any evidence 
led by the appellants that A-4 related to Somaraju and no one else, the extract 
obviously could not establish that Somaraju was born in 1905 and therefore was 
a minor in 1921. Exhibit A-5 showed that Somaraju died on 29th March, 1921 
but there was dispute as to the date of his death There was no doubt reference ın 
that extract that he died at the age of 16. But the High Court found that the figure 
“16? for his age was written ın an ink different from that used for the other entries 
in the extract and that that figure was an interpolation made by some one subse- 
quently. Both the tral Court and the High Court were in fact of the opimion that 
Exhibits A-4 and A-5 were not genuine The High Court was further of the view 
that Exhibit A-5 had been tampered with and therefore could not be relied ugon 

Exhibits B-24, A-4 and A-5 thus having been found to have been tampered with and 
therefore unreliable documents, ıt ıs not necessary for us to go, as the High Court 
did, mto the question whether such extracts were admissible under section 35 of the 
Evidence Act or not. 


Besides these extracts, the appellants also produced Exhibits A-8 and A-9 a 
memo. issued by the Taluk Office, Kakinada and an endorsement dated 17th 
September, 1955 issued by the Head Clerk of the Taluk Office, Pithapuram 
respectively. The memo. stated that there were no entries ın the Birth Register of 
1903 for Tanuwalla village relating to the birth of any of the children of Pullamraju. 
The endorsement stated that an application for extract from the Birth Register for 
1903 ın respect of the birth of any of the children of Pullamraju was filed but as 
there were no such entries ın the Birth Register for Isukapallı for 1903 the stamps 
sent by the applicants for the copy were returned. Neither the writer of Exhibit 
A-8 nor of A-9 was examined to testify to the contents of the said memo and the said 
endorsement and to establısh that notwithstanding their diligent efforts the original 
registeis were not traceable Exhibits A-8 and A-g could not be admitted ın evı- 
dence without the formal proof of the entries and were nightly held madmussible 
We need not consider the rest of the documentary evidence viz, Exhibits A-3 and 
A-7 produced by the appellants neither of them wes relied upon before us. 


Both the p'rtıes, as aforesaid, led consider-ble oral evidence However, 
except for the evidence of DW 4 both the trial Court as well the High Court fourld 
that the oral evidence of these witnesses was speculative m chzracter and therefore 
could not be s21d to have established either of the rnal contentions as to Somalaju's 
age No recson h-s been shown that their assessment of this evidence was wrong. 
This bemg the position reg rding tle evidence led by the parties there 1emains 
only three pieces of evidence requiring consideration, viz, (1) the statement of 
Somaraju as to his age ın the said will; (2) the statement of Surayamma ım the said 
written statement and (3) the subsequent conduct of Surayzmma, the mothers of 
the appellants and the appellants themselves. 


The question canvassed both before the High Court and us was whether the 
statements made by Somaraju and Suryamma in the said will and in the said 
written statement respectively were admısıble and could be used to establish that 
Somaraju was 19 year of age at the time when he executed the said will. Section 32 
(5) of the Evidence Act provides that— 


“ When the statement relates to the existence of any relationship by blood, 
marriage or adoption between persons as to whose relationship by blood, marnage 
or adoption the person making the statement had special means of knowledge.” 


Section 32 (6) provides that 


“ When the statement relates to the existence ofany relationship, by'blood, 
marriage or adoption between persons deceased, and is made ın any will or deed 
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ever, of the expressly declared intention in the 
of the entne property including the land measur- 
to hold that he desired io hold back a portion 
led to leave ıt intestate. We do not therefore 
with the conclusion ofethe trial Court and the 
À of the entire property. Consequently we must 


N 


h costs. 
Appeal dismissed. 
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tiar (dead) by his legal 1epresen- 
.. Appellanis* 


'ayar etc. Respondenis. 


)8), secizon 3 (2) (d) (as amended by Madras Act II of 
uestion whether grant in inam ıs a whole village or less 
decided wrth reference to facts of each case—Estate— 
estate 
U8), Sectiuns-3-(10)-\o)-und (61), 6 and 185— Private 
- Test to determine. 
Yadugaı, Pannar, Kambutiam, Su, Khas and Thottam— 


i. > 


tes a whole village and therefore an estate within 
(d) of the Act The question whether with regard 
was granted ın ınam ıs a whcle village or less than a 
hat has to be decided with refeience to the facts of 


“uuwaram ” in the documents is not decisive of the 

» private land or not. 

the Act, private land comprises of two categories, 
» called, and lands deemed to be private lands. In 
nically so called, 1t must be the domain or home-farm 
derstood inlaw. The mere fact that particular lands 
rlance as pannai, kambattam, sir, khas, is. not decisive 
ands so called partake of the characteristics of domain 

correct test to ascertain wheter a land is domain or 
ind which a zamındar has cultivated himselfand intends 

cultivation by himself even if from tıme to time he 
> Legislature did not use the words “domain or home- 
ung to them a meaning; and it 1s reasonable to suppose 
1 attach to these words the meaning which would be 
y English The sub-clause (b) (1) of the definition is 
ids which come obviously withın what would ordinarily 
ain or home ferm, that 1s to say, lands appurtenant to 
“and kept for his enjoyment and use. The home-faim 
1 cultivates himself, as distinct from land which he lets 
‘d. The first clause 1s, therefore, meant to include and 
are in the ordinary sense of the word home-farm lands. 
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The other clauses of the definition appear to 

not necessarily be regarded as home-farm lant 
and with reference to those lands there 1s a 
sale for arrears of revenue shall not be regarde 

tly by the landlord for the reguned period) 
indicates clearly that the ordinary test for ‘ pr-——— 
by the landholder for his personal use and c 
personal supervision Such lands may be let o 
of the landholder without losing their distinc 
intention or the scheme of the Act to treat as 

to which the only peculiarity 1s the fact that th: 
in the lands and has been letting them out on s» 
something ın the evidence either by way of proo 
clear indication of an intent to regard these la 
use of the landholder and his establishment in c 
special category of private lands ın which a tena»—-+— 
occupancy rights (On facts held, that there is no 
directly cultrvated by the landholder and the app 
evidence to rebut the presumption under sectx 
description of the land as “ Padugaı ” 1s not of 
are also called as Orathur Thottam, thottam m 
crops are raised to distinguish ıt from paddy fiel 
ween two rivers and comprise more than 100 acre 
cannot be ‘ Padugaı ? ın the sense ın which the ter 


Appeals from the Judgment and Decree dated 
Madras High Court in Appeal Suit Nos. 223 and 2 
and 277 to 279 of 1952 f 


R. Kesava Iyengar, Senior Advocate (R Thia 
Advocates, with him), for Appellants (In all the Ap 


Bishan Narain, Senior Advocate (O P. Malhotra, . 
, chani @ Co., with him), for Respondent No 1 (In C 


M R.K Piliai, Advocate for Respondent No 
and for Respondents (In C. As Nos 56 to 65, 67 an 


“The Judgment of the Court was delivered by 

Ramaswamı, J —These appeals are brought agains 
A.S Nos 223 and 224 of 1951, 264 to 273 of 1952, - 
1952 of the Madras High Court, dated roth January, 19 
decree ın OS Nos. 75, 77 to 81 of 1949 and 19 to 22, 
1950 of the Subordinate Judge, Tanjore. 


The appellant instituted the above-mentioned sw 
from the respective defendants of the disputed lands . 
at the rate of Rs 50 per annum per acre ‘The case c 
disputed lands which were purchased by him by a sale 
1948 (Exhibit A-145) are situated in Orathur Padugaı 

emangala, one of the villages comprised in what is 
Palace Estate,” that the said lands are not situated in 
Madras Estates Land Act I of 1908 (hereinafter referr 
any event the said lands are ‘private lands’ of the appe 
as defined ın the Act and the various defendants are tre: 
tion of the lands and had no right to continue in po 
liable to ejectment. The appellant also claimed that tl 
pay damages at the rate of Rs 50 per annum per acre inr 
unlawful occupation. The defence in all the suits w 
It was contended by the defendants that the disputed lar 
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within the meaning of section 3 (2) (d) of the Act, that the lands are ‘ ryoti lands’ 
in which they have permanent right of occupancy and that they are not “ private 
lands ” as alleged by the appellant and the cıvıl Court had therefore no jurisdiction 
to entertam the suits and the Revenue Courts alone had jurisdiction. By his two 
judgments dated gist October, 1950, and end February, 1951, the Subordinate 
Judge, Tanjore dismissed the suits, holding that the lands were situated ın an estate 
and were ‘ ryoti lands’ in which the defendants were entitled to occupancy rights. 
The appellant took the matter in appeal to the Madras High Court which affirmed 
the decision of the trial Court and dismissed all the appeals. 


The two principal questions which are presented for determination in these 
appeals are (1) whether the suit-lands are located in an estate within the meaning 
of section 3 (2) (d) of the Act, and (2) sf the answer to the first question 1s ın the affir- 
mative, whether the suıt-lands are ‘ private lands’ or ‘ ryoti lands’ as defined in 
the Act. 


Section 3 (2) (d) of the Act, as originally enacted states: 
“3. In this Act, unless there 1s something repugnant ın the subject or context:— 


ee oo e se ee 


(d) any village of which the land revenue alone has been granted ın inam 
to a person not ownirg the kudıvaram thereof, provided that the grant has been 
made, confirmed or recognised by the British Government, or any separated part 
of such village ” 


The section was amended by the Madras Estates Land (Thud Amendment) Act 
XVIII of 1936 to the following effect: 


“ (d) any nam village of which the grant has been made, confirmed or 
1ecognısed by the British Government, notwithstanding that subsequent to the 
giant, the village has been partitioned among the grantees, or the successors-in- 
title of the grantee or grantees. 


Explanation (1) : , 
Where an inam village ıs resumed by the Government ıt shall cease to be an 


estate; but, if any village so resumed 1s subsequently regranted by the Govern- 
ment as an mam, ıt shall, from tne date of such regrant be regarded as an estate: 

Explanation (2) * 

Where a portion of an inam vıllage is resumed by the Government, such 
portion shall cease to be part of the estate, but the rest of the village shall be 
deemed to be an inam village for the purposes of this sub-clause If the portion 
so resumed or any part thereof 1s subsequently regranted by the Government as 
an mam, such portion or part shall, from the date ofsuch re-grant be rcgarded 
as forming part of the inam village for the purposes of this sub-clause ” 

By section 2 of the Madras Act (II of 1945) section 3 of the Act was further 
amended as follows 

“ Section 2—(1) In sub-clause (d) of clause (2) of section 3 of the Madras 
Estates Land Act, 1908 (heremafter referred to as the said Act) Explanations 
(1) and (2) shall be renumbered as Explanations (2) and (3) respectively and 
the following shall be inserted as Explanation (1), namely . 


«Explanation (1), 


Where a grant as an inam is expressed to be of a named vıllage, the area 
which forms the subject-matter of the grant shall be deemed to be an estate not- 
withstanding that ıt did not include certam lands ın the village of that name which 
have already been granted on service or other tenure or been reserved for com- 
munal purposes;?  * 
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(2) The amendment made by sub-section (1) be deemed to have had effect 
as from the date on which the Madras Estates Land (Third Amendment) Act, 
1936 came into force and the said Amendment shall be read and construed accord- 
ingly for all purposes.” 


Section 3 (19) of the Act has defined a “ Village ” as follows: 


“ “Village ? means any local area situated in or constituting an estate which 
is designated as a village in the revenue accounts and for which the revenue 
accounts are separately maintained by one or more karnams or which is now 
recognized by the State Government or may hereafter be declared by the State, 
Government for the purposes of this Act to be a village, and includes any hamlet 
or hamlets which may be attached thereto.” 


The history of what is known as the “ Tanjore Palace Estate ” is well-known 
and will be found in various reported decisions of the Judicial Committee and of 
the Madras High Court (See Jijoyiamba Bayi Saiba v. Kamakshi Bayi Saiba1, Sundaram 
Ayyar v Ramachandra Ayyaı ?, Maharaja of Kolhapur v Sundaram Iyer? and Chota Raja 
Saheb Mohitai v Sundaram Iyer* In 1799, Serfojı, the then Raja of Tanjore surren- 
dered his territory into the hands of the East India Company, but he was allowed to 
retain possession of certain villages and lands which constituted his private property. 
When his son the last Raja died ın 1855 without leaving male issue, the East India 
Company took possession of all his properties including his private property. There- 
upon the senior widow. Kamachee Boye Sahaba, filed a Bill on the Enquiry Side 
of the Supreme Court of Madras, and obtained a decree that the seizure of the private 
properties was wrong On appeal by the Secretary of State ın Council of India, 
the Privy Council reversed the decree, and ordered the dismissal of the Bill There- 
after, a memorial was submitted to the Queen and in 1862 the Government of 
India which had succeeded the East India Company “sanctioned the relinquish- 
ment of the whole of the landed property of the Tanjore Raj ın favour of the heirs 
of the late Raja ” Under instructions from the Government of India, the Govern- 
ment of Madras, on 21st August, 1862, passed an order the material part of which 
is as follows 

“In Col Durand’s letter above recorded the Government of India have fur- 

nished their instructions with 1eference to the disposal of the landed property of 
the Tanjore Raj regardıng which this Government addressed them under date 
the 17th May last Their decision 15 to the effect, that ‘ since ıt is doubtful whether 
the lands ın question can be legally dealt with as State property, and since the 
plea in equity and policy, for treating them as the private property of the Raja 
is so strong that it commands the unanimous support of the members of the 
Madras Government,’ the whole of the lands are to be relinquished ın favour 
of the heirs of the late Raja (page 228) ” 


The Tanjore Palace Estate came into being as a result of this grant. 
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The question in these appeals ıs whether the property mvolved in the suits 
being a part of the Tanjore Palace Estate can be considered to be an “ estate’? 
within the meaning of the term in the Act It was conceded by the Counsel for 
the appellant that if ıt was part of an nam ıt would be an ‘ estate’ within the mean- 
ing of that Act. It was, however, contended that the manner in which the property 
reverted to the widows of the Raja in 1862 after an act of State did not show that 
the estate was freshly granted out was restored to the widows who enjoyed both the 
warams, ın the same way as the warams were enjoyed before To put it differently, 
the argument was that the effect of restoration or relinquishment was only the 
undoing of the wrong and therefore if the villages were the private properties of 
the Raja at the time of the seizure then the same character 1s mgintamed when they 
were handed back to his widow The contention was that what actually happened 
in 1862 was the restoration of the status quo ante rather than a fresh grant by the 
ee 
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British Government The argument is not a new one but has been raised before and 
rejected in a number of authorities. In Floylamba Bayi Saiba v Kamakshi Bayi 
Saibal, ıt was held by the Madras High Court that the Government Order, 1862 
was a grant of grace and favour to persons who had forfeited all claims to the 
personal properties of the Rajah by the act of State and was not a revival of any 
antecedent rights which they might have had A sımılar opinion of the grant was 
expressed in a Full Bench case of the Madras High Court, in Sundaram Ayyar v. 
Ramachandra Ayyar?. But ım Maharaja of Kolhapur y- Sundaram İyer9, Spencer, OC J , 
appeared to doubt the decision of Scotland, G J , in Fijoyiamba Bayi Saiba v Kamakshi 
Bayi Salbat, that there was a grant of giace and favour in 1862 A similar view was 
taken ın Sundaram v Daya Sankara‘, but these cases have been subsequently explai- 
ned or not accepted on this point. In T. R Bhayani Shankar Joshi v. Somasundara 
Moopanar5, it was held by this Court that the act of State having made no dıstınc- 
tion between the private and public properties of the Rajah the private properties 
were lost by the Act of State leaving no right outstanding ın the existing clarmanis. 
The Government Order, 1862 was therefore a fresh grant due to the bounty of 
the Government and not because of any antecedent rights in the grantees It was 
pointed out that the words “ relinquished ” or “ restored’? in the Government 
Order did not have the legal effect of reviving any such right because no rights sur- 
vived the act of State. The root of title of the grantees was the Government Order 
of 1862 and ıt was therefore held that the restoration amounted to a grant m mam 
by the British Government within the meaning of the Act But the question whether 
with regard to any particular area what was granted ın inam is a whole village or 
less than a whole village 1s a question that has to be decided with reference to the 
facts of each particular case 


The question therefore arises whether the area in question, viz, Orathur 
Padugai, constitutes a whole village and therefore an estate within the meaning of 
section 3 (2) (d) of the Act It was contended for the appellant that the suit-lands 
were not comprised ın a whole inam village The contention was rejected by both 
the lower Courts which concurrently held that the lands were located in Orathur 
Padugai, a whole village by itself or a named village and therefore an estate within 
the meaning of the Act It was argued on behalf of the appellant that the findmg 
of the lower Courts 1s vitiated ın law because it ıs based on no evidence. In our 
opinion, there is no justification for this argument On behalf of the respondents 
reference was made to Exhibit A-64 Pannimangalam Vattam Jamabandhi 
Account individual-war, Faslı 1296 which shows in column No. 3 Orathur 
Padugai as a village Similarly, ın Exhibit A-78 (a), Cess account for Pannı- 
mangalam Vattam and Exhibit A-79, the Village war Jamabhandhi Account 
Faslı 1309 Orathur Padugai village 1s shown asa whole village. Exhibit A-82, 
Village—war Jamabhandı Individual—War, Faslı 1310, Ex-A-84, Jamabandhı 
Ghoshpara for the village, Faslı 1311 and Exhibits A-153 to A-157 all mention 
Orathur Padugai as a village. All the leases, lease auctions and receıpts 
given for payment of rent speak of Orathur Padugai as a separate village 
Even the sale deeds, Exhibits B-6, B-31, B-32 and B-33 contain a recital 
of Orathur Padugai as a separate village It is manifest therefore that there is 
sufficient material to show that at least since 1830 onwards Orathur Padugai 
is a whole village On behalf of the appellant reference was made to Exhibit A-128 
and Exhibit A-129, dated 6th April, 1800 and 5th July, 1800. Exhibit A-128 1s 
a letter from the Resident, Tanjore to the Secretary to the Government of Madras 
in which there 1s a reference to Pannimangalam [It is stated therein that “the 
fields of Pannimangalam to the westward of Tanjore which from time immemorial 
have been reserved for the pasture of the circar cows do remain in the Raja’s posses- 
sion. There is neither village nor cultivation on these lands’? In answer to this 
letter there 1s a communication from the Chief Secretary to the Government to 
the Resident, Tanjore, Exhibit A-129 In para 5 ofthis letter it 1s stated; “ The 
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fields of Pucanymangalam containing neither village nor cultivation shall remain in 
the hands of Rajah for the pasturage of His Excellency’s cows” Much relance 
was placed by Counsel for the appellant on these two documents, but the High Court 
has rightly pointed out that the identity of the lands referred to ın Exhibits A-128 
and A-129 is doubtful The lands in suit are situated at least 30 miles south-east 
of Tanjore town in Mannargudı taluk but in Exhibits A-128 and A-129 the lands 
are described as westward of Tanjore. That there was Orathur village in existence 
even as early as 1830 is clear from Exhibit A-151 because in describing certian 
boundaries of another village it is mentioned as to the north of assessed Orathur 
village nadappu karai (bound pathway). Exhibit A-4 of 1868 ıs a Debit and Credit 
Balance account relating to Orathur Padugai attached to Mukasa Pannimangalam 
'Thattımal It ıs clear fiom this Exhibit that the entire village except the waste 
land was assessed. From Exhibit A-5, dated 4th September, 1870, ıt appears that 
the punja lands in Orathur village were taken on lease from the Collector of Tanjore 
who was the receiver and manager of the estate of the Rajah of Tanjore for a period 
of 5 years on payment of a total sum of Rs 122-9-3 Exhibits A-7, A-8, A-12 to 
A-16 and A-18 are either Adaiyolat muchilikas or lease deeds for leasmg the lands 
in Orathur padugai village for a term granted by the Collector of Tanjore In all 
these documents the description 1s that the lands are situated in Orathur Padugaı 
in Mokhasa Pannymangalam Thattimal The documents range between the 
years 1870 to 1875 In Exhibit A-63 which is the Individual-war settlement register 
for Pannymangalam vattam for faslı 1296 against column 6 it is stated that the 
income in the matter of the amani cultivation of sugarcane, etc, on 95 kullis is 
Rs. 4 and it is in Onathur padugaı village, Pannymangalam vattam, Exhibit 
A-61 is the debit and credit balance account of Orathur padugai for fasli 1294. 
Similarly, ın Exhibit A-64, the ındıvidual-war settlement register for Pannimangalam 
vattam, column 3 relating to the village of Orathur states that the Orathur padugai 
is a village and the vattam is Pannımangalam. There are similar descriptions 
of Orathur as a village ın Exhibit A-65 which 1s the settlement register for Pannı- 
mangalam vattam for Faslı 1297. Exhibit A-80 contains a sımılar description of 
Orathur village in Pannimangalam vattam. Exhibits A-153 to A-155 and A-157 
are all lease deeds between the years from 1901 to 1906 relating ta lease of lands in 
Orathur padugaı. It is manifest that there 1s sufficient evidence to show that from 
1868 right up to 1907 Orathur padugaı was considered as a separate village. lt 
was contended for the respondents that even after the passing of the Act Orathur 
padugai was treated as a separate village. Reference was made in this con- 
nection to a number of documents, Exhibits A-158, A-105, A-159, A-106, A-116, 
A-161, B-17, A-117 to A-120, B-18, A-121, A-162 and A-163. In our opınıon, 
the finding of the lower Courts that Orathur padugai 1s a whole village and 
therefore constitutes an ‘estate’ withm the meaning of the Act is supported 
by proper evidence and Counsel for the appellant 1s unable to make good his 
argument that the finding of the lower Courts ıs ın any way defectıvesn law. 


We proceed to consider the next question arising ın this case, viz , whether the 
suit-lands are ‘ private lands’ within the meaning of section 3 (10) (b) of the Act 
which reads as follows. 

“eg. In this Act, unless there 1s something repugnant ın the subject or context— 


(b) in the case of an estate within the meaning of sub-clause (d) of clause 
(2), means— ° 
(i) the domain or home-farm land of the landholder, by whatever desig- 
nation known, such as, kambattam, khas, sir or pannaı; or 
(u) land which is proved to have been cultivated as private lande by the 
landholder himself, by his own servants or by hired labour, witlt his own or hired 
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stock, for a continuous period of twelve years, immediately before the first day 
of July, 1908, provided that the landholder has retamed the kudivaram ever 
since and has not converted the land into ryotı land; or 


(m) land which 1s proved to have been cultivated by the landholder himself, 
by his own servants or by hired labour, with his own or hired stock, for a conti- 
nuous period of twelve years ımmediately before the first day of November, 
1933, provided that the landholder has retained the kudivaram ever sınce and 
has not converted the land into ryoti land; or 


(iy) land the entire kudivaram in which was acquired by the landholder 
before the first day of November, 1933 for valuable consideration from a person 
owning the kudivaram but not the melvaram, provided that the landholder has 
retained the kudivaram ever since and has not converted the land into ryoti 
land, and provided further that, where the kudivaram was acquired at a sale for 
arrears of rent the land shall not be deemed to be private land unless it is proved 
to have been cultivated by the landholder himself, by his own servants or by 
hired labour, with his own or hired stock, for a continuous period of twelve years 
since the acquisition of the land and before the commencement of the Madras 
Estates Land (Third Amendment) Act, 1936.” 


Section 3 (16) of the Act defines “Ryotı land’ as follows : 


‘Ryoti land’ means cultivable land in an estate other than private land but 

does not include— 

(a) beds and bunds of tanks and of supply, drainage, surplus or irrigation 
channels; 

(b) threshing-floor, cattle-stands, village-sites, and other lands situated in 
any estate which are set apart for the,;common use of the villagers; 

(c) lands granted on service tenure either free of rent or on favourable 
rates of rent if granted before the passıng'of this Act or free of rent if granted after 
that date, so long as the service tenure subsists.”’ 


Section 185 of the Act enacts a presumption that land in inam villages 1s not private 
land and reads as follows: 


“185. When in any suit or proceeding ıt becomes necessary to determine 
whether any land 1s the landholder’s private land, regard shall be had— 


(1) to local custom, 


(2) ın the case of an estate within}the meaning of sub-clause (a), (b), (o), 
or (e) of clause (2) of section 3, to the question whether the land was before the 
first day of July, 1898, specifically let as private land, and 

(3) to any other evidence that may be produced. 


Provided that the land shall be presumed not to be private land until the 
contrary 1s proved: 


Provided further that ın the case of an estate within the meaning of sub- 
clause (d) of clause (2) of section 3— i 


(0) any expression in a lease, patta or the like, executed or issued on or after 
thefirstday of July, 1918, to the effect or implying that a tenant has no right of 
occupancy or that his right of occupancy 1s limited or restricted ın any manner, 
shall not be admussible in evidence for the purpose of proving that the land con- 
cerned was private land at the commencement of the tenancy, and 


(u) any such expression in a lease, patta or the like, executed or issued before 


the first day of July, 1918, shall not by itself be sufficient for the purpose of pro- 
ving that the land concerned was private land at the commencement of the 


tertancy.”’ 
Section 6 is to the following ‘effect: 
s—I12 
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- “6. (1) Subject to the provisions of this Act, every ryot now ın possession or 
who shall hereafter be admitted by a landholder to possession of ryoti land situa- 
ted ın the estate of such landholder shall have a permanent right of occupancy ın 
his holding. 


Explanation (1).—For the purposes of this sub-section, the expression ‘every ryot 
now in possession’ shall include every person who, having held land as a ryot 
continues in possession of such land at the commencement of this Act. 

# Lİ x # x g5 


The Subordinate Judge and the High Court have concurrently come to the con- 
clusion, upon consideration of the evidence, that the lands ın suit are not private 
lands but ryoti lends. On behalf of the appellant Mr. Kesava Iyengar conceded 
that onus 1s on the appellant to show that the lands are ‘private lands’ within the 
meaning of the Act, but the argument was stressed that the lower Courts have failed 
to take into account certain ımportant documents filed on behalf of the appellant, 
wz, Exlibits A-128, A-129 and the Paimash account dated 25th August, 
1830, Exhibit A-147 and the Land Register, Exhibit A-134 In our opinion, 
there is no warrant for the argument advanced on behalf of the appellant. 
As regards Exhibit A-128 and A-129 ıt ıs apparent that apart from the 
question as to the identity of the land, they relate to a period previous 
to the grant of 1862 which alone constitutes the root of ttle of the grantee 
and there is no question of restoration or revival of any anterior right. 
The same reasoning applies to the Paimash account dated 25th August, 
1830, Exhibit A-147 which cannot, therefore, be held to be of much relevance, 
this connection Reliance was placed on behalf of the appellant on Exhibit A-134, 
the Land Register for Pannymangalam which shows that in Orathur Thattimal 
Paduga: which consists or Punjab (dry lands) and are rain-fed, the landholder 
(the Tanjore Palace Estate) owns both the warams (Iruwaram ın vernacular) It 
was, argued for the appellant that the express ‘Iruwaram’ means that the land 
“was owned as Pannai or private lands. Reference was made to the record of rights 
and Irrigation Memoir dated 13th January, 1935, Exhibit B-8 which shows that 
the lands are lıuwaram and there are no wet lands. But the use of the expres- 
sion “ Luwaram ” in these documents 1s not decisive of the question whether the 
land is private land of the appellant or not. Under section 3 (10) of the Act, private 
land comprises of two categories, private lands technically so-called, and lands 
deemed to be private lands. In regard to private lands technically so-called, 
it must be the domain or home-farm land of the landholder as understood in law. 
The mere fact that particular lands are described ın popular parlance as pannaı, 
kambattam, sir, khas, 1s not decisive of the question unless the lands so called partake 
of the characteristics of domain or home-farm lands. In our opinion the correct 
test to ascertain whether a land ıs domain or home-farm is that accepted by the 
Judicial Committee ın Yerlagadda Malıkarjuna Prasad Nayudu v. Somayya}, that is, 
whether ıt is land which a zamindar has cultivated himself and intends to retain 
as resumable for cultivation by himself even if from tıme to time he demises for a 
season. The Legislature did not usethe words ‘domain or home-farm land’ with- 
out attaching to them a meaning; and ıtıs reasonable to suppose that the Legis- 
lature would attach to th se words the meaning which would be given to them in 
ordinary English. It seems to us that sub-clause (b) (1) of the definition 1s 
intended to cover those lands which come obviously within what would ordinarily 
be recognised as the domain or home-farm, that is to say, lands appurtenant to the 
landholder’s residence and kept for his enjoyment and use. The home-farm is 
land which the landlord cultivates himself, as distinct from land which he lets 
out to tenants to be farmed. The first clause 1s, therefore meant to include and 
signify those lands which are ın the ordinary sense of the word home-farm lands. 
The other clauses of the definition appear to deal with those lands which would not 
necessarily be rgarded as home-farm lands ın the ordinary usage of the term; and 
with reference to those lands there is a proviso that lands purchased at a sale for 
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arrears of revenue shall not be regarded as private lands unless cultivated directly 
by the landlord for the required period. İt seems to us that the definition 1ead as 
a whole indicates clearly that the ordinary test for ‘private land ? ıs the test of 
retention by the landholder for his personal use and cultivation by him or under his 
personal supervision No doubt, such lands may be let on short leases for the con- 
venience of the landholder without losing their distinctive character ; but ıt is not 
the intention or the scheme of the Act to treat as private those lands with reference 
to which the only peculiarity 1s the fact that the landlord owns both the varams ın. 
the lands and has been letting them out on short term leases There must, in our 
opinion, be something ın the evidence either by way of proof of direct cultivation or 
by some clear indication of an intent to regard these lands as retamed for the per- 
sonal use of the landholder and his establishment ın order to place those lands ın 
the special category of private lands ın which a tenant under the Act cannot acquire 
occupancy rights. In the present case there 1s no proof that the lands were ever: 
directly cultivated by the landholder. Admuttedly, soon after the grant of 1862 
the estate came under the admınıstration of Receivers, who always let out the lands_ 
to the tenants to be cultivated. In Exhibit B-8, the Record of Rights the lands are 
entered ın column 5 as Punja or dry land In column 4 which requires the entry 
to be made as private land they are not entered as private lands It was argued for 
the appellant that the lands are sometimes called “Padugaı ? and that the expression 
meant that the lands were within the flood bank and forming part of the river bed. 
But the description of the'land as * Padugai’ 1s not of much consequence because 
they are also called as Orathur ‘Thottam,’ thottam meaning a garden where garden 
crops are raised to distinguish ıt from paddy fields. It appears that the lands 
actually lie between two rivers and comprise more than 100 acres, and by their 
physical feature cannot be ‘padugai’ ın the sense in which the term 1s normally 
used. ‘The argument was stressed on behalf of the appellant that leasing rights 
of the land were auctioned periodically. But the High Court has observed that one- 
and the same tenant continued to bid at the auction and there was evidence that 
tenants continued to cultivate the lands without break or change, and the fact that 
there were periodical auctions of the lease rights did not necessarily deprive the 
tenants of the occupancy rights which they were enjoying. We accordingly hold 
that the appellant has not adduced sufficient evidence to rebut the presumption 
under section 185 of the Act that the lands in the inam village are not private 
lands and the argument of the appellant on this aspect of the case must be rejected. 


For the reasons expressed we hold that the judgment of the Madras High Court 
dated 10th January, 1956, 1s correct and these appeals must be dismissed with costs. 
—one set of hearing fee. 


S.VJ. Appeal dısmiss”". 
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THE SUPREME COURT OF INDIA. 
(Original Jurisdiction.) 


PRESENT —K. N. WancHoo, Chief Justice, R.S. BAGHAWAT, J M SHELAT, 
G. K. MırrEr AnD C. A VADIALINGAM, JJ. 


The Virudhunagar Steel Rolling Mills Ltd. .. Petiiloner* 
v. 
‘The Government of Madras .. Respondent. 


Constitution of India (1950), Articles 32 and 226—Dismissal of a petition under Article 226 
by the High Court—When will operate as res judicata—Fresh application to Supreme 
Court for the same relief under Article 32—If barred. 


Civil Procedure Code (V of 1908), section 11—Principles of res judicata—If applicable to 
writ proceedings under Constitution of India. 


Madras Electricity Act (Taxation on Consumption) Act (IV of 1962), section 12— 
Validity—If hit by Article 14 of the Constitution. 


It is now well-settled law that once a petition under Article 226 of the Consti- 
tution of India 1s dismissed ıt will operate as a bar to the petitioner seeking the 
same relief under Article 32 of the Constitution before the Supreme Court, and 
the principles of res judicata would apply to such casés. 


But where a writ petition is dismissed ın imine and an order is pronounced in 
that behalf, whether or not the dismissal would constitute a bar would depend 
upon the nature of the order. If such au order is on the merits ıt would operate 
asa bar. If, however, the petition 1s dismissed in imine without passing a speak- 
ing order then such a dismissal cannot be treated as creating the bar of res judicata. 


Where a writ petition under Article 226 of the Constitution is dismissed by the 
High Court without notice to the other side, but the order of dismissal is a speak- 
ing order and the petition 1s disposed of on merits, that would still amount to res 
judicata and would bar a petition for the same relief uader Article 32 of the Consti- 
tution. The proper remedy of the party in such cases will be to come upon 
appeal, even though the High Court may not have issued notice to the other side. 
Daryao v. State of U.P., (1962) 1 SCJ. yo2: (1962) 2 M.L.J. (S.G.) 16: 
(1962) 2 An.WR. (SC.) 16: (1962) 1 S Q.R. 574, followed. 


Obiter-—Section 12 of the Madras Electricity (Taxation on Consumption) Act , 
1962 1s not hit by Article 14 of the Constitution and the exemption granted there- 
under 1s based on sound principles. : 


Petition under Article 32 of the Constitution of India for enforcement of the 
Fundamentals Rights. 


R. Gopalakrishnan, Advocate, for Petitioner. 
A. V. Rangam, Advocate, for Respondent. 
The Judgment of the Court was delivered by 


Wanchoo, C 7—The petitioner 1s a Public Limited Company manufacturing 
bars, rods and agricultural ımplements out of scrap iron and steel and consumes 
energy of High Tension Supply for the purpose. Its case is that it is governed by 
the Industries (Development and Regulation Act, No. LXV of 1951, (heremafter 
referred to as the Central Act), even though it did not require a licence under 
section 11 thereof in view of the notification issued by the Central Government 
under seetion 29-B by which industrial undertakings having fixei assets not exceed- 
ing rupees ten lakhs were not required to obtain a licence thereunder irrespective of 
the number of persons employed in such undertakings. The petitioner commenced 
functionmg from February, 1963. The Madras Legislature passed the Madras 
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Electricity (Taxation On Consumption) Act IV of 1962, (hereinafter referred 
to as the Madras Act) by which tax was imposed on the consumption of energy 
both of high tension and low tension electricity for various purposes at varyııgğ 
rates, Section 12 of the Madras Act however provided that where energy under 
High Tension Supply is consumed ın the process of manufacturing or producing 
the principal product m any industrial undertaking licensed under the Central Act, 
no electricity tax shall be payable on the energy so consumed for a period of three 
years from the date of the commencement of the manufacture or production of the 
principal product in such undertaking. 

The petitioner requested the Government of Madras for exemption from tax 
on the ground that even though it was not licensed under section 11 of the Central 
Act, it was governed by that Act. The Madras Government rejected its prayer on — 
the gr-und that no exemption could be granted to undertakings which were not 
licensed under the Central Act as provided m section 12 of the Madras Act. There- 


upon the petitioner filed a writ petition in the High Court of Madras attacking sec- 


tion 12 of the Madras Act under Article 14 of the Constitution and claiming that it 
should also have been granted exemption. The petition was dısmıssed by a learned 
Single Judge of the High Court without issue of notice by a short order to the effect 
that the petitioner was not entitled to the benefit of section 12 of the Madras Act and. 
the validity of the section could not be attacked as the exemption provided was based. 


on sound principles. 


The petitioner then went in Letters Patent Appeal and the appeal was heard 
by a Division Bench of the High Court. The Division Bench held that the exemption 
was a concession and could not be clarmed as a matter of right and that as section 12 
did not provide for exemption ın favour of undertakings like the petitioner’s it could 
not claim exemption: The Dıvısıon Bench also rejected the argument that Article 
14 was applicable in this case. In consequence, the appeal was dısmıssed. 


The present petition was filed by the petitioner soon after the appeal had been 
dismissed by the High Court and its contention before us is that it should have been 
given the exemption under section 12 of the Madras Act in view of Article 14 of 
the Constitution. ‘The petitioner however did not file any appeal from the order of 
the Division Bench of the High Court. The petition has been opposed on behalf of 
the State of Madras and a preliminary objection has been taken that as the petitioner 
did not file an appeal from the order of the Division Bench, ıt 1s not open to ıt to 
file this petition in view of the decision of this Court ın Daryao v. The State of U.P.!. 
It 1s further contended that section 12 of the Madras Act 1s not hit by Article 14. 


We are of opinion that the preliminary objection must prevail. It is urged 
on behalf of the petitioner that the decision ın the case of Daryao}, shows that it was. 
only when notice had been issued on a writ petition and ıt 1s decided on contest that 
the principle of res judicata would apply and a petitioner losıng on such contest in 
the High Court would not be entitled to come to this Court under Article 32 of 
the Constitution. In this connection reference has been made to the observation. 
at page 592, where this Court observed that 


“ifa writ petition filed by a party under Article 226 is considered on the 
merits as a contested matter and ıs dismissed the decision thus pronounced 
would contmue to bind the parties unless ıt is otherwise modified or reversed by 
appeal or other appropriate proceedings permissible under the Constitution.” 


But it was later observed on that very page that 
‘if the petition filed ın the High Court under Article 226 1s dismissed not on the 
merits but because of the laches of the party applying for the writ or because it 
is held that the party had an alternative remedy available to it, then the dis- 
mıssal of the writ petition would not constitute a bar to a subsequent petition 
under Article 32 except ın cases where and if the facts thus found by the High 
a 
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Court may themselves be relevant even under Article 32. Ifa writ petition is dıs- 
mussed in mine and an order ıs pronounced in that behalf, whether or not the 
dismissal would constitute a bar would depend upon the nature of the order. 
If the order is on the merits ıt would be a bar ; if the petition is dismissed in 
ümine without passing a speaking order then such dismissal cannot be treated as 
creating a bar of res judicata.” 


It is true that this Court said in that case that if a writ petition under Article 
226 is dismissed on merits after contest it would bar a petition under Article 32 
on the same facts But the latter observations at the same page show that that was 
not the only case ın which there would be a bar of res judicata. Even where notice 
might not have been issued by the High Court and the writ petition dismissed. in 
limine, the question whether such dismissal would bar a petition under. Article 32 
would depend upon the nature of the order dismissing it in mine. This 1s perfectly 
clear from the later observations made at page 592 ın the same case. Where there- 
fore a writ petition 1s dismissed without notice to the other side but the order of 
dismissal 1s a speking order and the petition 1s disposed of on merits, that would 
still amount to res judicata and would bar a petition under Article 32. The petitioners’ 
only proper remedy in such a case would be to come in appeal from such a speaking 
order passed on the merits, even though the High Court may not have issued notice 
to the other side. What has been decided in Daryao’s case}, 1s that the High Court 
should have decided the petition on the merits by a speaking order. If that 1s done, 
it is immaterial whether notice was issued to the other side or not before sucha deci- 
sion was given. The bar arises not because there was a notice issued but because 
the High Court has dealt with the merits of the petition before it and has passed a 
speaking order even though no notice might have been issued. ` 


In the present case the petition is clearly barred in view of the decision in 
Daryao's case. The learned Smgle Judge who first dealt with the petition passed 
a short order dealing with the merits and stating that the validity of section 12 of 
the Madras Act could not be attacked as the exemption was based on sound prin- 
ciples. He therefore repelled the attack on section 12 of the Madras Act based on 
Article 14 of the Constitution. The petitioner then went in appeal to the Division 
Bench. The order of the Division Bench is more comprehensive than the order of 
the learned Single Judge and the Division Bench has dealt with the attack under 
Article 14 of the Constitution. It has rejected the contention that there was any 

,element of hostile discrımınatıon. It has also held that there was no arbitrary or 
unreasonable classification by section 12 of the Madras Act. It has finally held 
that it could not be said that there was no nexus between the conditions specified in 
the Madras Act and the Central Act which seeks, for reasons of national development 
and prosperity to license and supervise undertakings. The order of the Division 
Bench in appeal ıs clearly a speaking order dealing with the merits of the petition 
where only one point under Article 14 was raised. In our opinion ıt bars the making 
of the present petition under Article 32 on the same facts for the same relief based on 
the same Article of the Constitution. The petitioner did not appeal from the order 
of the Division Bench. The High Court made a speaking order dealing with the 
merits of the case and the fact that no notice was issued to the other side before such 

-an order was passed is 1mmaterial in the circumstances. We therefore uphold the 

‘preliminary objection. 


We may add that if we were to go into the merits of the case ourselves we would 
see no reason to differ from the view taken by the Division Bench as to the appli- 
ation of Article 14 


The petition is dismissed wıth”costs. 


R.M. — — — Petition dismissed. 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
PRESENT:—J C. SHAH, AND V. RAMASWAMI, JJ» 
Kt N Rm Thenappa Chettiar and others .. <Appellents* 
v. 
N. S. Kr. Karuppan Chettiar and others .. Respondents. 


Trusts—Contribution at the time of foundation of a trust by the donors—llonors, if 
joint founders af irusi— Mainlaınabiliiy of suits for remova! of trustee or for settlement 
of a scheme—-Grounds of. 


On the question whether the appellants are right in their contention that they 
were joint founders of the trust along with C, 


Held that, it is not a correct pıoposıtıor of law to state that every donor contri- 

‘ buting at the tıme of foundation of a trust becomes a founder of the trust. It 

may be that in a parficular case all the contributors of a trust fund become the 

founders of the trust itself, but the question when a contributor would become in 

law a joint founder of the trust would depend not meiely upon the fact of his 

contribution but also upon the surrounding circumstances proved in the partı- 
cular case and the subsequent conduct of the parties. 


The appellants have failed to prove that all the contributors were the joint 
founders of the trust and that they were all in turns entitled to management ın 
proportion to the amounts that they had contirbuted On the other hand, the 
evidence makes ıt quite clear that the contributozies agreed to leave the manage- 
ment of the trust solely ın the hands of C and subsequently of defendant No. 2, 
G’s grandson. 


On the question whether the plaintiffs are entitlec to ask for the settlement of 
a scheme ever on the assumption that they were not co-founders of the trust, 


Held that, the parties ın this case have proceeded on the footing that the trust 1s 
a private trust, but the authorities establish that even in the case of a private 
trust a suit can be filed for the removal of the trustee or for settlement of a scheme 
for the purpose of effectively carrying out the objects of trust. Ifthereis a breach 
of trust or musmanagement on the part of the trustee, a suit can be brought m a 
civil Court by any person interested for the removal of the trustee and for the 
proper admınıstıatıon of the endowment. In the present case the appellants 
being contributors to the trust are interested ın the proper administration or the 
trust and they have a sufficient rıght to bring a suit m a cıvıl Court ın case there 
ıs mismanagement or breach of trust on the part of the managing trustee and 
for framing of a scheme 


Appeal by Special Leave from the Judgment and Order dated the 4th April 
1961 of the Madras High Court in Appeal No 99 of 1957 


N. C. Chatterjee, Senior Advocate (R. Thiagarajan, Advocate fo. R Ganapathy 
Iyer, Advocate, with hım), for Appellant 


K Gopalachari and R Gopalakrishnan, Advocates, for Respondents 
The Judgment of the Court was delivered by 


Ramaswami, 7 —-This appeal is brought on behalf of the plaintiffs, by Special 
Leave, against the judgment of the Madras High Court, dated 4th April, 1961 
in Appeal No 99 of 1957. i 


In the suit whigh 1s the subject-matter of this appeal, the plaintıfis prayed for 
the settlement of a scheme ın respect of a trust known as Sina Ravanna Mana Pana 
Sona Guru Puja Mutt at Pıllamangalam Alagapuri, Tiruchinapalh District and for 
an account of the management of the trust by the late N S Chokalingam Chettiar 

-r 
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and for certain incidental reliefs The case of the plaintiffs was that the Trust was 
a joint foundation made on 12th November, 1919 by Smnakaruppan Chettiar, 
father of plaintiffs 1 and 2 and grandfather of plaintiff 3, Raman Chettiar, father of 
plaintiff No. 4, Subramamam Chettiar, plaintiff No 5, Perianan Chettiar, father of 
defendant No. 3 and Chokalingam Chettiar, father of defendant No. 1 and grand- 
father of defendant No. 2 It was said that the Tiust was founded for conducting 
puja to God Vinayagar installed ın the Mutt, by an Oduvar, to do special pujas 
for the Samayarcharyars, viz, Appah, Sundarar, Sambhandar and Manicka- 
vachakar and ordinary pujas to the other 63 Nayanmars on their birth days; to con- 
duct a Thevaram Patasala, and feeding the pupils It was alleged that at the time 
of the foundation Chockalingam Chettiar contributed Rs 25,000 Sinnakaruppan 
Chettiar, Raman Chettiar, Subramaniam Chettiar and Peranan Chettiar conti- 
buting Rs 6,250 each. Hunaıes were passea by the four contributors for Rs 6,250 
each ın favour of the first defendant’s father on 12th November, 1919 and they were 
cashed ın due course. It was alleged that the joınt-founders had at the time of 
foundation appointed Chockalingam Chettiar who was the largest contributor as 
the manager and executive trustee and the latter had constructed buildings for the 
Mutt and bought lands ın Manakkarai village, Mannargudi taluk. On 27th 
November, 1943 Chockalingam Chettiar nommated defendant No 2, his grand- 
son as the executive Trustee It was alleged by the plaintiffs that aefendant No. 2 
had stopped the pujas to the Nayanmars and Samayacharyas and had discontinued 
the Thevaram school and the feeding ofthe boys Several other acts of mis-manage- 
ment were alleged in the plamt The suit was mamly contested by the second 
defendant who alleged that the sole founder of the Mutt was the late N S Chocka- 
lingam Chettiar, hrs grandfather, who at first installed the Vinayakar image and also 
the 63 Nayanamars and established the pujas for the four Samayacharyars and the 
Nayanmars He was also the sole trustee and was in exclusive management from 
the foundation of the trust tıll 29th November, 1943 when by a registered ınstzument 
he appointed the second defendant and his descendants as hereditary trustees It 
was dented that the plamtiffs were joit-founders, though they had made contribu- 
tions for the management of the Mutt. It was said that from the very date of contri- 
bution the plaintiffs never bargained for any rights as trustees but thev accepted 
N. S. Chockalingam Chettiar as the sole trustee. The charge of mıs-management 
was totally denıed by the defendants and ıt was said that the trust was bemg mam- 
tained and conducted on a much grander scale than during the trusteeship of senio1 
Chockalingam, It was asserted that the daily puja to the Vinayakar and the ordi- 
nary and special pujas to tne Nayanmars and the Samayachaıyars were all performed 
with scrupulous regularity. The suit was dismissed by the Subordinate Judge of 
Pudukkottaı by his judgment dated 31st January, 1957. The finding of the Subordi- 
nate Judge was that the sole founder of the trust was the senior Chockalingam 
Chettiar who conducted ıt with the aid of moneys contributed by himself and other 
persons and that at the time of the foundation the other four contributors did not 
reserve for themselves any right ın the tiusteeship of the Mutt It was also fourid 
by the Suhotaınate Judge that the cnaiges of mis-management were unfounded 
and no case was made out on behalf of the plamtiff.for framing a scneme Tae 
judgment of the Suboidinate Judge was affirmed by the High Court ın Appeal 
No gg of 1957 by its judgment dated 4th April, 1961. The High Court substantially 
agreed with the finding of the Subordinate Judge It was held by the High Court 
that the evidence made it quite clear that the contributors agreed to leave 
the management of the trust solely ın charge of the senior Ghockalıngam ‘The 
High Court also agreed with the Subordinate Judge that the planıtıfis had failed 
to estabhsh that all the cont:1butores were joint founders and that they were entitled 
to turns nf management ın proportion of their contributions The only matter on 
which the High Court expressed its disagreement with the Sufjoidinate Judge was 
with regard to the date of the foundation of the trust The High Court eapressed 
the view that the trust was founded ın 1919 but the Subordınate Judge found that 
the trust had been founded much earlier, though ıt took a definite shape in thgeyeat 
ıgıg.. As regards the charge of mıs-management, the High Court agreed*with the 
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Subordinate Judge and held that none of the charges had been established and 
accordingly there were no grounds made out for the framing of a scheme or the 
removal of the second defendant from the management of the trust. 


The first question to be considered 1a this appeal ıs whether the appellants are 
right ın their contention that they were jomt founders of the trust along with the 
senior Chockalingam It was contended on their behalf that Exhibits A-1 and A-3 
described the contributions of the sum of Rs 6,250 as having been made towards 
1/8th “ Pangu’ or share Reference was also made to Exhibit A-5, ledger account 
of the Mutt m which the contribution is described asthe share capital. It was 
pointed out by Mr N C Chatterjee that the vilasam of the trust S R M P A.S. 
supports the claim of the appellants that they were jomt founders The High 
Court has, however, rightly pomted out that these two circumstances are not decisive. 
There is on the contrary an addition on behalf of the first plamtiff that the contrı- 
butories were not treated as founaers In the course of his evidence the 5th plaintiff 
as P W. 1 stated as follows - 


“ As Chockalingam Chettiar held the largest number of shares the other four 
requested hım to administer the suit trust maintaim accounts end renaer acccunts 
to the four other snares on demand... ......... All the five pangudars were 
present when the decisions to found the charity was arrived at. We decided 
that senior Chockalingam should manage the charity to be founaed None of 
us demanded that the pangudars should administer the trust by rotation. None 
of us suggested tnat the terms of the endowment should be reduced to writing. 
We wanted senior Chockalingam to consult us with reference to ımportant matters 
pertaining to the admmistration We did not define the nature of the matters 
with reference to which we should be consulted. 


....|.........|... booo o’ eevee ee ........ ee eo 


Since the inception of the trust no meeting of the five pangudars was ever held. 
Nor were minutes of such proceedings kept Chockalingam used to nave informal 
consultations with us At no tıme, between 1919 and 1945, the year of senior 
Chockalingam’s death did we ever call upon him to show us his accounts. 
Nor did he show us his accounts We never asked him to what the total income 
from the lands and buildings was I do not remember the particulars of informa- 
tion which senior Chockalingam voluntarily gave us ” 


The conduct of the parties subsequent to the foundation of the trust ıs also not consis- 
tent with the claim now put forward on behalf of the appellants. Senior Chocka- 
lingam acquired considerable properties between 1919 and 1945 on behalf of the 
trust Exhibit B-2, dated 23rd June, 1920, Exhibit B-3, dated 27th January, 1927, 
Exhibit B-5, dated 18th June, 1931, Exhibit B-6, dated 22nd June, 1931, Exhibit 
B-7, dated 4th January, 1934, Exhibit B-8, dated 2nd March 1934, Exhibit B-g 
dated goth September, 1934, Exhibit B-10, dated goth September, 1934, Exhibit 
B-11, dated 6th June, 1936 and Exhibit B-12 dated 5th April, 1937 are all sale deeds 
solely ın the name of the senior Chockalirgam The mutt buildmg had always 
stood ın the name of the senior Chockalingam ın the register of Alagapurı Panchayat 
Union The oral evidence adduced on behalf of the 1espondents which has been 
accepted both by the Subordinate Judge and by the High Court also shows that 
there was a total non-interference on the part of the plaintiffs ın the management 
of Chockalingam till he appoınted the second defendant as his succeeding trustee 
under Exhibit B-1 and there was a total non-interference also with the management 
of the second defendant afiér that date P W. 1 also admutted ın his evidence that 
the second defendant was appointed as the successor of semor Ghockalırgam and 
at the tıme of the appomtment all the plamtiffs and defendant No 3 agreed that 
defendant No 2 shöuld be so appointed as the sole managing trustee If the plam- 
tiffs had any right to manage the trust by turns, as they now claim, it 1s not likely 
that they would have agreed to the second defendant being appointed as the sole 
trustge ın place of senior Ghockalıngam 1n our opinion, the High Court was right 
in reaching the finding that the plamtiffs have failed to establish that they were the 
s—I3 * 
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joint founders of the trust or that they were entitled in turns to management in pro- 
portion to their contributions 


It is not a correct proposiuon of law to state that every donor contributing 
at the time of foundation of a trust becomes a founder of the trust It may be that 
in a particular case all the contributors of a trust fund become the founders of the 
trust itself, but the question when a contributor would become in law a joat founder 
of the trust would depend not merely upon the fact of his contribution but also wpon 
the surrounding circumstances proved in the particular case and the subsequent 
conduct of the parties In the matter of the Endowed Schools Act, 186g—and İn the 

„matter of the St. Leonard, Shorediich, Parochial Schoots+, ıt was held by the House of 
Lords that where a charıtv is established by subscriptions the original subscribers 
alone are the founders, and the later benefactions are on the footing of the orginal 
foundation. At page 308 ot the Report Earl of Selborne, L G. stated: E 


“ Now let us consider what is the reascnable manner of applying to such a 
charity the word ‘founder’ It 1s reasonably clear that not every subscriber or 
contributor could be a founder having control over the school, or capable within 
the meaning of the Act of Parhament of impressing on it, by his own act or by 
his own authority a denommational character It 1s also reasonably plain, when 
you have once started with a foundation in 1705, though by smail beginnings, 
yet that everything afte: wards added, every accretion to the original subscriptions, 
which was not an endowment for any new and special purpose, must be taken to 
be upon the footing of the original foundation; not a new foundation, but some- 
thing contributed for the purpose of the original foundation. ........ + 
SS e b's, e e e's Now it 1s quite conceivable that a number of persons 
might have met at that time, and mıght have come to a common agreement as 
to the purposes for which they should subscııbe and solicit subscriptions; and if 
that had been embodied in writing, and if they had solicited subscriptions on the 
© footing that either they themselves were to make a law for the charity and give 

it statutes, or that this was to be done by others ın a particular manner, or fan 
“any original documents soliciting subscriptions there had been a written Jaw laid 
down for the charity expressing the purposes for which it was to be founded, those 
persons so initiatmg the subscriptions, and so declarmg the purpose for which 
they were made and solicited, might be regarded as founders within the meaning, 
of this clause But ıt appears to their Lordships to be quite impossible to attri- 
bute that character to those who come after them—whether they contributed to 
the building fund or any other fund ın aid of the existmg charity or not. They 


did not found the charity; they found it existing, they merely aided and assisted 
it.” ` 


In Settikara Venkatarama Chettiar v O P. Damodaram Chettiar®, there was a deed of 
stust executed by Van favour of nineteen persons known as Chettrathanakars which 
trated that he alone was unable to make and set up idols of Ramalingam and 
Choudeswari Amman in the Choudeswarı Amman Temple Devasthanam built by 
hım and that the nineteen persons agreed to raise a fund and to put up the ıdol ın 
the temple and according to the agreement that they set up the idols of Ramalıngam 
and Choudeswar: Amman and they agreed to purchase property for endowmg the 
temple, and the document then went on to state “ that the nmeteen persons should 
manage the temple from generation to generation.” Funds were collected by V and 
by the nineteen persons mentioned in the document; they built the temple, installed 
the idols in ıt, and collected funds for the upkeep of the temple and managed the 
temple under the deed of trust. It was held by the Madras High Court that the 
deed of trust conferred the hereditary right to the trusteeship upon V and the nineteen 
Chettithanakars. At page 461 of the Report the High Court stated as follows 


“ If persons invite subscriptions on a representation that they would devote 
the subscriptions so collected to a particular purpose and they divert the subscrip- 


or 
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tions to some other purpose the subscribers have to object to the funds being diver- 
ted to other purposes than those for which they were collected. But so long as 
the subscribers do not object to the person or persons collecting subscriptions for 
building or endowing any particula: institution, the person or persons so building 
orand endowing it have the right to provide for ıts management for all time to 
come. There 1s nothing in the evidence to show that tne persons who gave subs- 
criptions gave them on the understanding that the founders should not have the 
hereditary right of management All that appears from Exhibit A is, that subs- 
criptions were collected, funds were raised, a temple was built and idols were 
installed and the management was m the hands of Venkatarama Chett1 and others 
and all of them ” 


As we have already stated, the appellants nave failed to prove that all the 
contributories were the joint founders of the trust and that they were all in turns 
entitled to management in proportion to the amounts that they had contributed 
On the other hand, the evidence makes ıt quite clear that the contributories agreed 
to leave the management of the trust solely in the hands of the senior Chockalingam 
and subsequently of defendant No 2. We are accordingly of the opinion that 
Mr N.C Chatterjee has been unable to make good his argumenton this aspect of 
the case. 


l 

We proceed to consider the next question arising ın this appeal, viz whether 
the plaintiffs are entitled to ask for thesettlement of a scheme even on the assumption 
that they were not co-founders of the trust. The parties ın this case have proceeded 
on the footing that the trust is a private trust, but the authorities establish that even 
in the case of a private trust a suit can be filed for the removal of the trustee or for 
settlement of a scheme for the purpose of effectively carrying out the objects of the 
trust. If there 1s a breach of trust or mismanagement on the part of the trustee, 
a suit can be brought ın a civil Court by any person interested for the removal of 
the trustee and for the proper administration of the endowment —(See, for example, 
Pramatha Nath Mullick's case1, and Manohar Mookerjee v Peary Mohan®, There are 
also authorities to the effect that a cıvıl Court may frame a scheme in the case of a 
private endowment at the instance of the parties interested ‘The question has been 
discussed by the Calcutta High Court in Bimal Krishna’s case’, and it was held in 
that case that a scheme for the administration of a private endowment can be framed 
by a civil Court Mookeajee, J. observed in that case that in India the Crown 1s 
the constitutional protector of all infants and as the deitv occupies ın law the position 
of an infant, the shebaits who represent the deity are entitled to seek tne assistance 
of the Court ın case of mismanagement, fraud or maladmınıstratıon on the part. of 
the shebait and to have a proper scheme for management framed for the admınis- 
tration of the private trust In Pramatha Nath Mullick’s caset, to which we have 
already made reference, the Judicial Committee itself directed the framing ofa 
scheme in the case of a private endowment and the case was expressly remanded 
to the trial Courts for that purpose. In the present case the appellants beirg con- 
tributors to the trust are interested ın the proper administration of the trust and, in 
our opimon, they have a sufficient right to bring a suit ına civil Court in case there 
is mismanagement or breach of trust on the part of the managing trustee and for 
framing of a scheme 


But the question ın the present appeal ıs whether the appellants have made out 
any grounds for framing of a scheme or for the removal of the second defendant 
from the management of the trust It was alleged by the appellants ır the plaint 
that the trust had been mismanaged by the senior Chockalingam and by nis grand- 
son, 2nd defendant ana both have been guilty of breach of trust The main charge 
levelled against defendant No 2 was the non-performance of the pujas and the closing 
down of the Thevaga Patasala and the feeding of the pupils The Subordinate 
Judge has examined the evidence dealing with the charge and found thatit was not 
establıshed The High Court Court, upon analysis of the evidence, has reached the 
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same conclusion. It was also alleged by the appellaats that account books, Exhibits 
A-g and A-10 have been fabricated by defendant No 2 but the Subordinate Judge 
andthe High Court both held that the allegation was not true Certaim other 
charges were also levelled by the plamtrffs against defendant No. 2 and semor 
Chockalmgam but the High Court as well as the Subordinate Judge found that these 
charges were not substantiated The question whether defendant No 2 or the 
senior Ghockalıngam was guilty of breach of trust or of acts of mismanagement 1s a 
question of fact and ın view of the concurrent finding of both the lower Courts on 
this question we are of opimon that no ground has been made out on behalf of the 
appellants for fiaming of a scheme or for removal of defendant No. 2 from the office 
ofthe managing trustee Tt follows that the suit brought by the appellants has been 
rightly dismissed. 


Fox these reasons we hold that the judgment of the High Court, dated 4th 
April,1961 ın Appeal No. 99 of 1957 is correct and this appeal must be dismissed. 
with costs. ; 


V.M.K. —— Appeal dismissed. 
THE SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction.) 
PRESENT -—-G,. K. MiTTER AND K. S. HEGDE, JJ. 


The Management, Chitavalsah Jute Mills Co., Ltd. .. Appellant* 
v. 
Tne Workmen of Chitavalsah Jute Milis . Respondents. 


Industrial dispute—Gratuity schene—Introduction of in a Jute Mill—Propriety—Maiters 
to be taken into consideration 


After taking nto consideration the ımportance of the jute industry for the 
national economy and the d:fficultics currently experienced by that industry, 
the Wage Board thought that ıt would be ımappıopriate to compel the industry 
to mtroduce a gratuity scheme for its employees. This recommendation relates 
to the industry as a whole and not to any individual industrial unt That 
recommencatıon cannot be understood as recommending that there should be no 
gratuity scheme for the employees ın any particular unit ın that industry. What 
is true of an industry asa whole need not necessarily be so ın respect of a unit 
therein Therefore in considering the appropriateness or otherwise of the ımpug- 
ned gratuity scheme ın the instent case what 1s relevant to find out 1s whether the 
appellant jute null can bear the additional burden-and whether in the circums- 
tances of the case there 1s justification for throwing that burden on ıt 


It ıs no more m controversy that ın determining the conditions of service of the 
industrial workers in any unit, ıt ıs necessary to bear ın mind the conaitions 
prevailing in similar units in that region Generally tne basis of such a determi- 
natior 1s industry-cum-region. 


It ıs well settled tnat in drawing up enduring schemes like gratuity schemes, 
temporary losses or gains should not be taken into consideration Whats of the 
essence 1s the profit makmg capacity of the concern. In determining that ques- 
tion one has to take into consideration the paid up capital of the company, its 
reserves, zts earnings ın the past and its future prospecis. A practical view of the 
guestion has to be taken 


In the present casc the Tribunal recommended a gratuity scheme for the staff 
of tne appellant concern after taking ınto consideration its financial position as 
well as the fact that ın tne sister concern under the same *management as the 
appellant there 1s such a scheme in existence Itis not possible to hold that 
the Tirbunal’s conclusion was without any just basis 

a m ml" .h e ml, O 
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Appeal by Special Leave from the Award, dated the 31st March, 1967 of the 
Industrial Tribunal, Andhra Pradesh ın Industrial Dispute No 55 of 1965 


H.R Gokhale, Semor Advocate (D N Gupta, Advocate, wita him), for 
Appellant 


M K Ramamurthi, Mrs. Shyamala Pappu and Vineet Kumar, Advocates, for 
Respondents. 


The Judgment of the Court was delivered by 


Hegde, 7 —This appeal has been brought to this Court by Special Leave It 
arises from the decision of the Industrial Tribunal, Andhra Pradesh, Hyderabad 
The only question that arises for decision 1s whether on tne basis of the material on 
record there was any justification for framing a gratuity scheme for appellant’s staff 


The admitted facts are these : The appellant concern 1s having about 500 looms. 
It has a subscribed capital ofa little over 35 lakhs. Its built up reserve ıs over thirty 
lakhs. In three out of the sı£ years during the period 1960-65 1t has suffered substan- 
tial losses Out of the remaınıng three years, m one year ıt made a profit of about 
Rs 45,000 ın anotner year about Rs 13,000 and in 1962 over rupees twelve lakhs 
The annual expenses of the appellant’s concein under the head ‘salaries’ wages and 
bonus are neatly 47 lakhs 


It was found by the Tribunal that the appellant concern and the Nellimarla 
ute Millsare sister concerns Both of them are under a single management, ziz., M/s. 
Mcleod & Company, Calcutta. They are located ın the same region, the distance 
between the two being about 25 miles In Nellimarla Jute Mills a gratuity scheme of 
tne staff ıs ın existence and that ın addition to provident fund benefits Our atten- 
tion was notınvıted to any material on record to show that these finding are not 
correct. In the appellant concern also there 1s a provident fund scheme for the staff. 
The appellant in its counter affidavit filed before the Tribunal admitted that it had 
always been the policy of the management to introduce identical terms of employ- 
ment for the workmen at Nellimrala and Chitavalsah From the material before us 
it 1s not possible to find out the financial position of the Nellimrala Mills We 
ascertained from the learned Counsel for the appellant that the appellant concern had 
made a profit ofover a lakh ofrupees in 1966 The Tribunai has found and that find- 
ing was not challenged before us that the additional burden to be borne by the appel- 
lant as aresult of the gratuity scheme framec by 111s about Rs 3,000 per year. 


On behalf of the appellant two contentions were advanced in opposition to the 
proposed gratuity scheme. They are (1) the Wage Board was unable to recommend a 
gratuity scheme tor the jute ndustry and hence there was no justification to frame the 
impugned scheme, and (2) ın view of the losses incurred by the appellant during the 
years 1960-65, no additional burden should have heen cast on it by ıntrcducıng a 
gratuity scheme 


So far as the Wage Board recommendation ıs concerned ıt pertains to the jute 
industry asa whole After taking into consideration che importance of the jute in- 
dustry for the national economy and the difficultzes currently experienced by that 
industry, the Wage Board thought thatit would be mappropriate to compel the 
industry to introduce a gratuity scheme for its employees This recommendation 
relates to the industry as a whole and not to any ındıvıdual maustrial unit. That 
recommendation cannot be understooa as recommending that thereshould beno 
gratuity scheme fer the employees ın any particular unit in that industry. What 
1s true of an industry as a whole need not necessarily be so ın respect ofa unit therein 
That position in law was not disputed by Mr. Gokhale, learned Counsel for the 
appellant Therefore ın considering the appropriateness or otherwise of thermpugned 
scheme, we have to primarily consider its repercussion on the appellant. What is 
relevant to find out ıs whether the appellant can bear the additional burden and 
whéther, in the cu cumstances ofthe case theres justification for throwing that burden 


on it. 
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‘The tribunal has recommended a gratuity scheme for the staff of the appellant 
after taking mto consideration its financial position as well as the fact that m the sister 
concern, ie, the Nellimarla Mills such a scheme ıs existence It 1s no more in 
controversy that in determining the conditions of service of the mdustrial workers 
in any unit, it 1s necessary to bear m mod the conditions prevailing ın similar units 
inthatregion. Generally speaking the basis for such a determination 1s industry-cum 
region. 


Tne appellant concern 1s an economic unit Jute mulls having 300 or more 
looms are considered as economic units ‘The appellant has 500 looms Similarly 
the Nellrmarla Molis have also got 500 looms As seen earlier, the appellant ıs a big 
concern Its paid up capitalis over 35 lakhs Its reserve ıs nearly as much as its 
paid up capital This shows that im the past the appellant was a prosperous concern. 
{tis true that it did suffer losses m some vearsın therecentpast Butthe question ıs 
whether itis a temporary phase or not The tribunal] has come to the conclusion that 
itisa passing phase Its wellsettled that in drawing up enduring schemes like gra- 
tuity schemes temporary losses or gams should not be taken into consideration What 
1s of the essence 1s the profit making capacity of the concern In determining that 
question. one has to take into consideration the paid up capital of the company, its 
reserves, Its earnings 1n the past and its future prospects 4 practical view ofthe ques- 
tion has to be taken 


In National fron and Steel Co. Ltd and others v. State of West Bengal and another, 
this Court speaking through one of us (Mitter, J ) quoted with approval the follow- 
mg passage m Burhanpur Tapti Mulls Lid v B. T. Mills Mazdoor Sangh?, 


« O, ,...there are two general methods of fixing the terms ofa gratuity 


scheme It may be fixed on the basis of ındustry-cum-reglon or on the basis of 
unıts Both systems are admissible but regard must be had to the surrounding 
circumstances to select the mght basis Emphasis must always be laid upon the 
financial position of the employer and profit-makig capacity whichever 
method is selected, and 11 must be further seen “‘ whether the industrial Court 
was right in appraising the financial condition and the profit-making capacity 
ofthe company A scheme for gratuity no doubt imposes a burden on the finances 
of the concern but the pressure 1s ex facie distributed over the years for ıt is limited. 
to the number of retirements each yea: The employer 1s not required to provide 
the whole amount at once. He may create a fund, 1f he likes and pay from the 
interest which accrues on a capitalised sum dete:mined actuarially Ths 1s one 
way of providing the money Ordinarily the payment ıs made each year to those 
who fete To judge whether the financial position would bear tne strain the 
average number of retirements per year must be found out, This ıs one part of 
the mquiry. The next part of the inquiry 1s to see whe.her the employer can be 
expected to bear the burden from year to year. The present condition of his 


finances, the past history and the future prospects all enter into the appraial of 
his abılıty ” 


In Calcutta Insurance Co., Lid v Their Workmen®, this Court observed : 


“ On the financial aspect of a gratuity scheme, we were referred to the case ot 
Wenger & Co v. Their Workmen*, There ıt was observed by this Court that the 
problem of the burden imposed by the gratuity scheme could be looked atın two 
ways One was to capitalise the burden on actuarial basis which would show 
theoretically that the burden would be very heavy, and the other was to look at 
the scheme ın ıt» practical aspect and tind out how many employees retire every 
year on the average According to this Court, it was this practical approach 
which ought to be taken into account ” : 
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In the lıghi of the principles noted above and on the material placed before the 
tribunal it 1S not possible to hold that the tribunal’s conclusion was without any 
just basis 


For the reasons mentioned above, this appeal fails and the sameis dismissed 
wit]. costs 


VK. ——— , Appeal dismissed. 
THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurısdıctıcn.) 


Present —K N WancHoo, Chief Justice, S M Siri, J.M. Sazlar, 
V Brarcava AND C A VAIDIALINGAM, JJ 
Tarak Nath Ghosh .. Appellant* 
v 
"The State of Bihar and others .. Respondents. 


Indian Independence Act (1947) (10 and 11 Geo VI, ¢ 30), section 10—-E feci on the services 
constituted by the Secretary of State— Appellant ceased to be a member of that service, but 
continued to serve the Dominion of India and the Province of Bihar. 


All-India Services Act (LXI of 1951), section 3 and Indian Police Service (Recruitment) 
Rules (1954) and All-India Services (Discipline and Appeal) Rules (1957)—Appellant 
included in the Indian Police Service under the Recruitment Rules of 1954— No bar to the 
Central Government to make a rule under section 3 and include him in the Indian Police 
Service. 


Civil Services (Classification, Control and Appeal) Rules (1930), rule 55—Right of the appel- 
lant under rule 55 continued under Article 314 of the Constitution—Enquiry under rules 
of 1955 no way detrimental to the appellant as compared with an enquiry under the rules 
af 1930 
The Services constituted by the Secretary of State earlier disappeared with the 

passing of the Indian Independence Act, though persons who continued to serve 
thereafter unde: the Indian Dominion or any Province were entitled to certain 
rights ın regard to remuneration, leave, pension and disciplinary matters There 
fore ıt has to be held that on the passing of the Indian Indpendence Act, the appel- 
lant ceased to be a member of the Service constituted by the Secretary of State; 
but he continued to serve the Government of India and the Province of Bihar, 
as a result of which certain rights relatırg to conditions of service and dısciplınarv 
matters, which were earlier applicable to him, were preserved At the time when 
the Indian Police (Cadre) Rules, 1950 were framed, the appellant was not a 
member of any regularly constituted Service and his position remained the same 


until under the Recıuıtment Rules of 1954 he was included in the Indian Police 
Service. 


With effect from the date of enforcement of these Rules, he again became a 
member of a regulaıly constituted Service and he could be competently included 
ın the service, because on that date he was only holding a cadre post, but was nota 
member of any other irregular service While he was simply holding a cadre 
post there was no bar to the Central Government making a rule under section 3 
of the All India Services Act, 1951 (LXI of 1951) so as to include hım ın the 
Indian Police Service Therefore, the contention that All India Services (Dis- 
cipline and Appeal) Rules, 1955 did not apply to the appellant must be rejected 
because when those rules came into force the appellant was already a member 
of the Indian Police Service which service was governed by those Rules. 


It is clear that the prelımınary enquiry under rule 55 of the Civil Services 
(Classification, Control and Appeal) Rules, 1930 was not required to be initiated 
or to be held by the Secretary of State in the case of a member of an All India 
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Service and it was only at the subsequent stage when the order of dismissal had 
to be passed that the Secretary of State was required to give an opportunity of 
showing cause to the Officer concerned under section 2.40 (3) of the Government 
of India Act. 


Under Article 314 of the Constitution, the mght that continued to _enure to 
the bencfit of the appellant was thatthe enquiry to be heldinto his conduct must 
comply with the requirements of rule 55 of the Rules of 1930 Therefore, an 
enquiry ordcred under the Rules of 1955 1s in no way detrimental to the interest 
of the person against whom the enquiry 1s held as compared with an enquiry under 
rule 55 of the Rules of 1930 The Rules of 1955 lay down the same tvpe of oppor- 
tunity to be given as did rule 55 of the Rules of 1930 Under both sets of rules, 
the enquiry could be ordered by the authority unde: whom the person concerned 
happened to be serving, so that, in the case of the appellant, the order made by 
the Government of Bihar for enquiry does not m any way violate the ngnts which 
the appellant possessed under rule 55 of the Rules of 1930 and which were pre- 
served to him by Article 314 of the Constitution. 


Appeal from the Judgment and Order dated the 4th October, 1966 of the Patna 
Hıgh Court in Civil Writ Jurisdiction Case No. 784 of 1965 


B. C. Ghosh, Semor Advocate (P. K. Chatterjee, Advocate, with hım), for 
Appellant. 


V. A. Seyid Muhammad, Semor Advocate (S P. Nayar, Advocate, with him), for 
Respondents. 


The Judgment of the Court was delivered by 


Bhargava, J —The appellant, Tarak Nath Ghosh, was appointed by the Secie- 
tary of State for India to the Secretary of State’s Service known as the Indian Police 
on 25th January, 1937 When agreement took place with the British Government 
for dependence of India, the Central Government, on 21st October, 1946, 1n agree, 
ment with a number of Provincial Governments including the Government of Bihar 
constituted another Service known as the Indian Police Service Recruitment to 
this Indian Police Service began on 15th August, 1947, after India attained Domimon 
Status. Subsequently, on 23rd January, 1950, the Governor-General in consultation 
with the Provincial Governments, promulgated Rules for forming a cadre for the 
Police Officers The Rules, known as the Indian Police (Cadre) Rules, 1950, came 
into force on 23rd January, 1950, and laid down that a number of posts mentioned 
in the Schedule would be treated as cadre posts and no cadre post shall be filled 
otherwise than hy a cadre officer. Amongst the cadre officers defined ın the Rules 
were included members of the Indian Police and of the Indian Police Service. On 
26th January, 1950, the Constitution of India came into force and provision was made 
in Article 312 (1) empowering Parliament bv law to provide tol the creation of one 
or more All-India Services common to the Union and the States, and to regulate 
the recruitment and conditions of service of persons appointed to any such service. 
Article 312 (2) laid down that the services known at the commencement of the Consti- 
tution as the Indian Admınıstratıve Service and the Indian Police Service shall be 
deemed to be services created by Parliament under this Article In pursuance of 
the power given to Parliament under this Article, Parliament passed an Act for 
constituting All-India Services That Actis the All-India Services Act, 1951 (LXI 
of 1951) (heremafter referred to as “the Aci”). The Act recognised the existence 
of the two All-India Services mentioned ın Arucle 312 (2) of the Constitution and, 
by section 3, empowered the Central Government, after consultation with the Govern- 
ments of the States concerned, to make Rules for the regulation of recruitment, and 
the conditions of service of persons appointed to an All-India Service Section 4 
laid down that all rules ın force immediately before the commencement of the Act 
and applicable to an All-India Service shall continue to be ın force and shall be 
deemed to be Rules made under this Act. In exercise of the powers granted, by Sec- 
tion 3 of the Act, the Central Government promulgated the Indian Police Service 
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(Recruitment) Rules, 1954 Under these Rules, it was laid down that the Indian 
Police Service was to consist of the following persons, viz .— 


(a) members of the Indian Police ; 


(5) membeis recruited to the Service before the commencement of these 
Rules and 


(c) persons recruited to the Service in accordance with the provisions of these 
Rules 


The Rules defined “ member of the Indian Police” to mean a person who, having 
been appointed to the police service under the Grown ın India, known as the Indian 
Police, contimues on or after the commencement of these Rules, to serve under the 
Government of India, or a State Thus, under these Rules, persons appointed to 
the Indian Police, who had been appointed by the Secretary of State and had con- 
tinued to serve the Government of India, became members of the Indian Police, and 
under clause 3 of the Rules, the Indian Police Service included these members of the 
Indian Police Subsequently, in exercise of the powers conferred by section 3 (1) of 
the Act, the Central Government, after consultation with the Governments of the 
States concerned, made Rules for regulating the discipline nthe Indian Police Service. 
These Rules, which were enforced with effect fiom 1st September, 1955, came to he 
known as the All-India Services (Discipline and Appeal) Rules, 1955 (hereinafter 
referred to as “the Rules of 1955”). Rule 4 of these Rules was amended subse- 
‘quently on 23rd July, 1960. ` ' 


On 29th June, 1965, while the appellant was working as the Deputy Inspector- 
General of Police ın Bihar, an order was made by the State Government placing the 
appellant under suspension pending an enqury This order was partially amended 
‘by the Central Government by passing an order of suspension of the appellant ın 
view of tne enquirv instituted by the State Government. On 13th July, 1965, the 
appellant filed a writ petition unde1;Article 226 of the Constitution in the High Court 
at Patna challenging these orders passed against hım The order for institution of 
an enquiry made by the State Government, which had been directed ın pursuance of 
rules 4 and 5 of the Rules of 1955, was challenged on stwo grounds One ground was 
that the appellant had never become a member ofthe Indian Police Service and these 
Rules did not, therefore, apply to him, so that no enquiry could be instituted against 
him under these Rules The second ground was that, ın any case, in view of rule 
55 of the Civil Services (Classification, Control and Appeal) Rules, 1930 (hereinafter 
referred to as “ the Rules of 1930’) read with Article 314 of the Constitution the 
Government of the State of Bihar had no power to order institution of an enquiry 
against the appellant even ıfıt be held that he had become a member of the Indian 
Police Service The order of suspension was challenged on the sole ground that, if 
the enquuy itself had been invalidly instituted, the orde: of suspension automatically 
became invalid The High Court dismissed the writ petition holding on both points 
against the appellant and, consequently, the appellant has come up to this Court 
under certificate granted by the High Court. 


The first contention put forward by learned Counsel for the appellant that the 
appellant never became a member of the Indian Police Service as deemed to have 
been created hy virtue of Article 312 (2) of the Constitution has no force. Its true 
that the appellant was originally appointed on 25th January, 1937 to the Secretarv of 
State’s Service known as the Indian Police and when the Indian Police Service was 
frst constituted on 21st October; 1946, persons, who mere members of the Secretarv 
of State’s Service known as the Indian Police, did not become members of this newly 
constituted indian Police Service The Indian Police (Cadre) Rules, 1950 also did 
not bring about anygnerger of the two Services All that those Rules did was to con- 
stitute cadre posts which were to be filled by Officers belonging to either the Indian 
Police or the Indian Police Service as it existed at that time Article 312 (2) of the 
Constitution simply provided that the existing Indian Police Service constituted on 
21st October, 1946, shall be deemed to be created byPaılıament under that Article. 
Thereafter, Parlıaşnent passed the All-India Services Act, 1951 and under section 3 
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of the Act the Indian Police Service (Recruitment) Rules, 1954 were promulgated 
lavıng down that persons, who had been appointed to the Secretary of State's 
Service—-Indian. Police, were to be included in the Indian Police Service Conse- 
quently, fiom the time that these Recruitment Rules of 1954 came into force, all 
perscns, who had been appointed to the Secretary of State’s Service— Indian Police 
became members of the Indian Police Service, so that, thereafter, they were governed 
by the provisicns of the Act and the Rules framed thereunder The submission of 
learned Counsel for the appellant was that the provisicns in the Recruitment Rules 
of 1954 that the Indian Police Service shall consist, inter alia, of members of the Indian 
Police, could not make them members of the Indian Police Service, because, under 
the Act the only power that was conferred on the Central Government was to make 
Rules regulating recruitment to the Service, and conditions of service of porsons 
appomted to the Service, and did not empower the Government to include within the 
Service persons who were already members of another Service. The argument has 
to be rejected, because, ın our opmion, the provision laying down that the Indian 
Police Service shall consist, inter alia, of members of .he Indian Police, amounts to a 
rule recruiting the members of the Indian Police to this Indian Police Service. It 
may be mentioned that those persons, who were appomted to the Indian Police 
under the Crown before Independance, ceased to be members of any regularly 
constituted Service when the Indian Independence Act came into force in the yéar 
1947 When independence was achieved bv India, the Secretary of State and the 
Grown ceased to have any autnorıty ın India, so that no Service of the Secretary of 
State or the Crown could continue thereafter. Under the agreement that was entered 
ito by the new Indian Government with the British Government, provision was 
made that members of the previous Secretary of State’s Service could continue to 
serve the Government of India or a Provincial Government and certain rights were 
preserved to them 1f they continued to do so. There was, however, no provision that 
the.old Secretary of State’s Service would contmue, so that with the passing of the 
Indian Independence Act,Secretary of State’s Services like the Indian Civil Service 
and the Indian Police ceased to exist: 


The eflect of the Indian Indpendence Act on the Secretary of State’s Service was 
considered ın detail by this Court in State of Madras and another v. K M. Rajagopalan!, 
and it was held: , 

“Thus, the essential structure of the Secretary ol State’s Service was altered and 
the basic foundation of the contractual-cum-statulory tenure of the service dis- 
appeared It follows that the contracts as well as the statutory protection 
attachea thereto came to an automatic and legal termination... = 


The effect of the decision ın that case was also noticed by this Court in the case of 
R.P Kapur v. Union of India and another?, where this Court held that in the case of 
K.M Rajagopalan?; ıt had been decided that : 


“the conferral of Independence on India brought about an automacitc and legal 
termination ofservice on the date of Independence. Butall pesons previoulsy 
holding cıvıl posts ın India are deemed to have been appointed and hence to 
continue 1n service, except those governed by ‘ general or special orders or arrange- 
ments’ affecting their respective cases. The guarantee about prior conditions of 
service and the previous statutory safeguards relating to disciplinary action con- 
unue to apply to those who are thus deemed to continue in service but not to 


others.” F 


In the latter case of R. P. Kapur?, the Gourt proceeded further to take notice of sec- 
tion 10 of the Indian Independence Act under which every person appointed by the 
Secretary of State to acıvılservıce of the Grown ın India, who céntinued on and after 
the appointed day to serve under the Government of eithér, of the new Dcmunions 
or of any Province or part thereof, was entitled to receve the same conditions of 
service as respects 1emuneration, leave and pension and the same rights as respects 
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disciplinary matters or, as the case may be, as respects the tenure of his cffice, or 
rights as similar thereto as changed cucumsiances may permit as that person was 
entitled to immediately before the appointed day, ie, 15th August 1947 Thus, ıt 
was clearly recognised by this Court that the Services constituted by the Secretary 
of State earlier disappeared with the passıng of the Indian Independence Act, thougn 
persons, who continued to serve thereafter under the Indian Demimicn or any Pro- 
vince, were entitled to certam rights in regard to remuneration, Jeave, 

pension and disciplinarv matters In view of this decisicn, ıt has to be held that, on 
the passmg of the Indian Independence Act, the appellant ceased to be a 
member of the Service constituted by the Secretary of State , but he continued to 

serve the Government of India and the Province of Bihar, asa result ofwhica certain 

fights relating to conditions of service and disciplinary matters, which were carlıer 
applicable to him, were preserved At the time when the Indian Police (Cadre) 

Rules were framed, the appellant was not a member of any regularly constituted 

Service and his position remamed the same until, under the Recruitment Rules of 
1954, he was included in the Indian Police Service With effect frcm the date of 
enforcement of these Rules, he again became a membe: of a regularly constituted 
service and he could be competently included ın that service, because on that date 
he was onlv holding a cadre post, but was not a member of any other regular service. 
While he was simply holding a cadre post, there was no bar to the Central Govern- 
ment making a Rule under section 3 of the Act so as to include hım ın the Indian 

Police Service. Consequently, the first ground of attack on behalf of the appellant 
that the Rules of 1955 did not apply to him must be rejected, because, when 

those Rules came ın to force, the appellant was already a member of the Indian. 
Police Service which service was governed by those Rules. 


> 


The second ground of attack on behalf of the appellant ıs based on the conten- 
tion that under Article 314 of the Constitution the appellant was eititled to the same 
rights as respects disciplinary matters, or mghts as similar thereto as changed cir- 
cumstances permitted as the appellant was entitled to immediately before the com- 
mencement of the Constitution. According to the appellant, immediately before the 
commencement of the Constitution, he was governed’in the matter of discipline by 
the Rules of 1930, so that the rights which he was entitled to under those Rules were 
preserved to him under Article 314. This proposition 1s not disputed on behalf of 
the respondents What ıs, ohwever, disputed 1s the ınterpretatıcn sought to be put 
on behalf of the appellant on rule 55 and of the Rules of 1930°, The appellant urged 
that, under rule 55 of those Rules, an enquiry against a member of the Indian Police 
could only be instituted at the instance of the authority eititled to pass an order of 
dismissal, removal or reduction and by no other authority On this ground, ıt was 
urged that until the Indian Independence Act came into force, an enquiry could only 
be ordered by the Secretary of State, whereas, thereafter, until the enforcement of 
the Constitution, the enquiry, could be ordered by the Central Government ‘only 
because, during these two periods , the Secretary of State and the Central Govern- 
ment were the appropriate autohrities entitled to pasşorders of dismissal or removal. 
We are unable to accept thisınterpretatıon ofrule 55 urged on behalf of the appellant. 
Rule 55 of the Rules of 1930 is as follows:— | ` ‘ 


1 


“ Without prejudice to the provisions of the Public Servants Inquiries Act, 1850, 
no order of dismissal, removal or reduction shall be passed on a member of a 
Service (other than an order based on facts which have led to his conviction ‘in a 
criminal Court or by a Court Martial) unless he has been informed in writing of 
the grounds on which itis proposed to take action, and has been afforded an 
adequate opportünity of defending himself The-grounds on which ıt 1s proposed 
to take action shall be reduced to the form of a definite charge or charges, which 
shall be communicated to the person charged together with a statement of the 
aljegatıons on which each charge is based and of any other circumstances which 
ıt 1s Proposed to take into consideration in passing orders on the case. He shall 
be required, within a reasonable time, to put in a written statement of his defence 
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and to state whether he desires to be heard ın person Ti he so desires or if the 
authority concerned so direct, an oral inquiry shall be held At that inquiry 
oral evidence shall be heard as to such of the allegations as are not admitted, and 
the person charged shall be entitled to cross-examine the witnesses, to give evi- 
dence in person and to have such witnesses called as he may wish, provided that 
the officer conducting the inquiry mav, for special and sufficient reason to be 
recorded in writing, refuse to call a witness The proceedings shall contain a 
ay record of the evidence and a statement of the findmgs and the grounds 
the1eo 


Tt is true that the first sentence of this Rule purports to lay down the procedure where 
an order of dismissal, removal or reduction ıs soughtto bepassed In the next sentence, 
the Rule requires that the grounds on which it 1s proposed to take action must be 
reduced to the form ofa definite charge or charges and they must be communicated 
to the person charged, together with other necessary material The person charged 
is then required to put in a written statement of his defence within a reasonable 
tıme and to state whether he desires to be heard in person After this stage comes 
the mention of the authority who 1s to take action by laying down that, if the person 
charged so desires or if the authority concerned so directs, an oral inquiry shall be 
held The argument is that the authority concerned referred to in this sentence 
must necessarily mean the authority entitled to pass the order of dismissal, removal 
or reduction We are unable to accept this submission The language used ın 
rule 55 shows that that rule 1s only concerned with the holding of an enquiry and 
lays down the procedme for the enquiry It does not at all deal with the question 
of passing an actual order of” dismissal, removal or reduction. At this tıme when the 
appellant was appointed to the Indian Police, the provision which prescribed the 
authority who could pass an order of dismissal in respect of the appellant was con- 
taimed ın sub-section (2) of section 240 of the Government of India Act, 1935, as a 
result of which the appellant could only be dismissed from service bv the Secretary 
of State who had appomted him. Rule 55 of the Rules of 1930, which then applied 

to hım, did not, however, regwre that the enquiry under that rule must be initiated 
by the Secretary of State. In fact, that rule made no mention at all of the authority 
who was empowered to pass the order of dismissal On the face of it, itis clear that 
the rule was confined to making provision for an enquiry whereafter, 1f an order of 
dismissal had to be made, the appropriate authority under section 240 (2) of the Gov- 
ernment of India Act, 1935 had to take up the proceedings and pass the final order. 
The expression “ authority concerned” ın rule 55, ın these circumstances, must 
clearly be tei preted as referring to the authority under which the officer concerned 
happens to be serving at the relevant time Ifthe officer was serving unde: the 
Government:of India, the Government of India or such officer thereof as may be 
competent ın that behali would be the authority to take proceedings under rule 55 
and, ım doing so, to initiate the proceedings also. If the officer happened to be 
serving under a Provincial Government, that Government or such officer thereof as 
may be competent in that behalf would be the authority concerned for imtiatmg 
and holding the enquiry Thereafter, of course, 1f the officer happened to be a 
a member of the Secretarv ot State’s Service, neither the Government of India nor 
the Provimcial Government could pass an order of dismissal, and, on conclusion of 
the enquiry, the report necessarily would have to be submitted to the Secretary of 
State who alone could pass the oraer of dismissal At that stage, the officer was 
entitled to a fiesh show-cause notice under section 240 (3) of the Government of 
India Act, 1935 as held by the Privy Council in the case of High Commissioner for 
India and High Commissioner for Pakistany I M. Lait. Itis clear in tnese circumstances 
that the prelrmmary enquiry under rule 55 of the Rules of 1930 was not required to 

be initiated or to be held by the Secretary of State ın the case of a member of an 

All-India Service, and ıt was only at the subsequent stage when the order ofdısşmıssa! 
had to be passed that the Secretary of State was required to give an opportunity 
of showing cause to the officer concerned under section 240 (3) of the Government of 
pe Rİ İLİNİ İİİ MİLLERİ İİİ LİLİ LİL İİ ed 
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India Act. In this connection, we may take notice of the fact that the High Court 
has held that, as a matter of fact also. prior to the Independence of India, whenever 
an enquiry was initiated ın the conduct ofa member of one of the Secretary of State’s 
Services, tne order was made by the Government of India and not by the Secretary 
of State, so that even at that tıme the Secretary of State as wellas the Government 
proceeded on this very interpretation ofrule 55 which we are inclined to accept 


The result of the view that we have taken 1s that, under Article 314 of the Consti- 
tution, the right that continued to enure to the benefit of the appellant was that the 
enquiry to be held ın his conduct must comply with the requirements of rule 55 of 
Rules of 1930 We find that an enquiry ordered under the Rules of 1955 is m no 
way detrimental to the interest of the person against whom the enquiry 1s held as 
compared with an enquiry under rule 55 of the Rules of 1930 The Rules of 1955 
lay down the same type of opportunity to be given as did rule 55 of the Rules of 
1930 Under both sets of Rules, the enquiry could be ordered bv the authority 
under whom the person concerned happened to be serving, so that, m the case of 
the appellant, the order made by the Government of Bıhar for enquiry does not ın 
any way violate the rights which the appellant possessed under rule 55 of the Rules 
of 1930 ana which were preserved to him by Article 314 of the Constitution The 
second ground of attack also, therefore, fails. 


The appeal ıs dismissed, but, m the circumstances of this case, we make no 
order as to costs 


V.M.K. —— Appeal dismissed. 
THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
PRESENT :—J C. SHAH, V. RAMASWAMI AND G. K Mirrer, JJ. 
Gorantla Thataiah .. Appellant* 


v 
Thotakura Venkata Subbaiah and others .. Respondents. 


Succession Act (XXXIX of 1925), sections 59 and 61—Execution of will—Testator physically 
weak and ın a delerious state of mind at the time of execution—Slow witted and below the 
average level of mtelligence and understanding — Propounder taking prominent part in 
execution of will and having considerable influence over testator— Whether will executed 
ın a sound and disposing state of mind—Valdity of. 


It is well established that ın a case in which a will is prepared under 
circumstances which raise the suspicion of the Court that ıt does not express the 
mind of the testator it 1s for those who propound the will to remove that suspicion. 
What are suspicious circumstance must be judged ın the facts and,cırcumstances. 
of each particular case. If, however, the propounder takes prominent part in 
the execution of the will which confers substantial benefits on him that itself is 
a suspicious circumstance attending the execution of the will and ın appreciating 
the evidence ın such a case, the Court should proceed in a vigilant and cautious. 
manner. 


Considering the evidence, ın the light of the principles laid down in Tyrrell v. 
Panton, (1894) P 151, Barry v Butling, (1838) 2 Moo PC 480, 482, Fulton v. 
Andrew, (1875) LR 7 HL. 448 and Sarat Kumarı Bıbı v. Sakhı Chand and others 
LR.561A 62 56MLJ 130:it washeld that there is abundant testimony which 
proves that the testator was physically ın a weak condition and that he was in a 
delerious state of mind at the tıme of the-execution of the will The first defen- 
dant took a prominent part ın summoning the attesting witnesses and the scribe 
and ın procuring the writing materials for the execution of the will _There1is also 
evidence that Veeriah lost his fatheı, Gangizh when he was hardly 10 years of 
age and after Gangiah’s death the first defendant brought Rattamma and Veeriah 
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to his house and was looking after them. The first defendant had therefore consı- 
derable influence over Veeriah and his mother Rattamma There 1s also the 
circumstance that Veerıah was only 24 years of age at the time of the execution of 
the will and he was slow witted and below the average level of intelligence and 
unce'standing Having re:ard to the cumulative effect of all the circumstances, 
ıt was held that the will was not executed by Veeriah in a sound and disposing 
state of mind and was not legally valid. , 
Appeal from the Judgment and Decree, dated the 22nd August, 1963 of the 
Andhra Pradesh High Court in Appeal No 554 of 1959. 
H R Gokhale, Senor Advocate, (K R Chaudhurt, Advocate, with him), for 
Appellant. / 
D Narsa Rap and S T Desa, Senior Advocates (Miss. A. Vedavallı and 
A V Rangam, Advocates, with them), for Respondents. 


The Judgment of the Court was delivered by 


Ramaswam, J —This appeal ıs brought by certificate on behalf of the plaintiff 
from the judgment of the High Court of Andhra Pradesh ın Appeal Suit No. 554 of 
1959, dated 22nd August, 1963. 

One, Gorantla Thataiah, as the sole plaintiff, filed OS. No. 2 of 1957 in the 
Court of the Subordinate Jucge, Bapatla for possession of certain properties which 
had teen left by Gorantla Veerizh when he died issueless on 24th June, 1939 
Originally, there were ten defendants ın the suit. Defendant No 1 1s the maternal 
uncle of Veeriah and defendant No 2 and defendant No 3are the sons of defendant 
No 1 Defendants Nos. 4 to 8 were the alienees from defendant No I’s family. 
Defendants Nos. 7, 9 and 10 did not contest the sut Defendant No 8 died in the 
course of the suit and his legal 1epiesentatives were added as defendants 11 to 14. 
Defendants 1 to 3 contested the suit on the ground that defendant No 1 became 
entitled to the properties of Veevizh under the will, Exhibit B-4, dated 17th June, 
1939 which Veerizh executed in his favour It was contended ın the alternative 
that at the time when the reversion opened on the death of Veeuzh’s mother, 
Rattamma on Ist October, 1956, defendant No 1 was the nearest heir and not the 
plaintiff, under the Hindu Succession Act (XXX öf 1956) which had come into 
force on 17th October, 1956 : The Additional Subordinate Judge, Bapatla held 
that the wil] was true and genuine but ıt was not legally valid as ıt was executed by 
Veeri.h at a time when he had no testamentary capacity. It was also held that the 
Hındu Succession Act did not apply to the facts of the case The Additional Subordi- 
nate Judge accordingly granted a decree for possession of properties except item 
No 4 in favour of the plaintiff as against defendants Nos | to 3, 6, 7 and 11 to 14. 
Defendants 1 to 3, 7, 11 and 13 took the matter ın appeal to the High Court of Andhra 
Pradesh The plamtıff also preferred,a Memorandum of Cross-objections to the 
extent the trial Court’s decree was against hum By its judgment, dated 22nd 
August, 1963, the High Court allowed the appeal, holding that the will, Exhibit 
B-4 was executed by Veertah in a sound and disposing state of mund and that 
the will was not only true but was valid and binding upon the plainuff. The High 
Court accordingly dısmıssed the sut The Memorandum of Cross-objections was 
also dismissed. 


The first question to be considered in this appeal 1s whether the will, Exhibit 
B-4, was true and genuine and was executed by Veeriah ın a sound and disposing 
state of mind. 


It 1s not disputed that one Gangiah died leaving his widow Rattamma and his 
only son through her called Veer1ah and young daughter The girl died without 
leaving any 1ssue ın the year 1932 Veerizh was a little boy and ıt 1s not disputed 
that he was below average in intelligence and understanding Rattamma along 
with her son took up residence with her brother defendant No 1 who was a man of 
great wealth and influence ın the village, owning fifty acres of land, and outstanding 
credits to the extent of Rs 20,000 Rattamma’s husband had left properties to the 
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extent of 13 acresofland In spite of owning so much property Veeriah was engaged 
as a cow-boy in tending cattle. In June 1939, he had an attack of typhoid, 
became bed-ridden and ultimately died of the disease on 24th June, 1939 The case 
of the contesting defendants was that Veeriah executed the will, Exhibit B-4 on 17th 
June, 1939 that D W 4 wrote it and nine witnesses attested 1t, but the will was not 
registered ın Veeriah’s lifetime. On 15th October, 1939, defendant No 1 and 
Rattamma presented the will, Exhibit B-4 before the Sub-Registrar, Chirala for 
registration. The Sub-Registrar, however, refused to 1egiste: the will by his order, 
Exhibit A-45 in W C No. 4 0f 1939 Defendant No 1 prefer: ed an appeal before the 
District Registrar, Guntur, but the appeal was dismissed. Defendant No 1 then 
filed O.S No 111 of 1940 in the Court of District Munsif, Bapatla, against Ramayya 
(father of defendants 9 and 10), the plamtıff and Rattamma for a duection for regis- 
tration ofthe will The District Munsifreturned the will to defendant No. 1 for want 
of pecuniary jurisdiction Defendant No 1 presented ıt to the Subordinate Judge, 
Bapatla and got ıt numbered as O S No 60f1941 The suit was ultimately dis- 
missed Ly the Subordinate Judge on the question of limitation. Defendant No Land 
Rattamma filed OS No. 13 of 1942 ın theSubordinate Judge’s Court, Bapatla for a 
declaration that the will was genuine and valid Ramayya filed 2 written statement 
and the suit was ultimately decreed in favour of defendant No 1 and Rattamma. 
The present plaintiff, Gorantla Thataiah was, however, not a party to that sut. 


In the will, Exhibit B-4, ıt is stated by the testator as follows 


«| Typhoid condition has setin As no treatment has been effective ın curing 
this condition I have lost confidence that I will survive Therefore I have whole- 
heartedly made the following disposition 1egarding my movable and immovable 
properties ın order that there may be no obstruction ın future from any source 
whatsoever. 


That my mother Rattamma should be maintained comfortably for her lıfe- 
time and that ın case there is disagreement between her and my maternal uncle, 

© Venkatasubbayya and they decide to live separately, xy mother, Rattamma, 
« should enjoy the income of the property mentioned in ‘B’ Schedule for her life- 
time wi'hout exercising any powers of disposition by way of gift, sale, etc., over the 
property and that after her lifetime the entire property mentioned ın ‘B’ Schedule 
should devolve in my maternal uncle, Venkatasubbayya. My maternal uncle, 
Venkatasubbayya shall enjoy the entire properties mentioned in “A? and ‘B?’ 
Schedules with absolute powers of disposition by way of gift, sale, etc ” ; 


In the will ıt ıs mentioned that Veeriah had sold his land on 30th May, 1939 to 
defendant No. 4 and received an advance of Rs. 165 with the stipulation that the 
balance of sale price should be paid at the tıme of registration Veerizh also said 
that in case he did not live long enough, defendant No 1 should cemplete the sale 
transaction and receive the balance of price from defendant No 4 The will was 
written by one Ammanamanchi Sambiah, D W. 4 the karnam of the village There 
are 9 attesting witnesses of whom-three aredead On behalf of the plaintiff two of 
the attestors P Ws 8 and 9 were examined and two attesting witnesses were examined 
as Court witnesses 1 and 2 On behalf of defendants two attesting witnesses D.Ws. 1 
and 6 besides the scribe D W 4 gave evidence P.W. 8 deposed that the testator 
did not give any instructions or particulars for drafting the will The testator was 
very weak and ın a delirious state and he was not in a position to put his thumb 
ımpresssion to the will PW 9 1s stone-deaf and he could not give proper evidence. 
He did not remember if Veerizh was raving and was tearing his clothes. 
D Ws. 1, 4, 6 and 14 and G Ws 1 and 2 say that the testator was in a sound and dis- 
posing state of mind. Itıs the testator who gave instructions regarding the disposi- 
tion of the properjies DW 4 wrote the will and read ıt over to Vee izh who 
approved of it and put his thumb impression thereon The evidence of P Ws 8 and 
9 1s therefore clearly in conflict with the evidence of G Ws 1 and 2 and D Ws. 1, 4, 
6 and 14 The evidence of Ws 1 and 21s interested It ıs admitted that G W. 11s 
rdated todefendantNo 1 and GW 21s mdebted to the first defendant to the extent 
of Rs 1,400 As regards D.Ws 1, 4 and 6, the trial Court has remarked that their 
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testimony 1s not impartial and we see no reason to take a different view as regards 
the effect of their testimony So far as DW 1 is concerned, he appears to have 
khatha dealings with the first defendant. DW 4 admitted that he and 
Venkataswamy were good friends and worked as karnam and Village Munsit 
for 30 years. There was a case of misappropriation against Venkataswamy and 
D.W. 4 deposed ın his favour in that case It 1s ın evidence that DW 6 1s related 
to Ambatı Veeriah who is married to the first defendant’s niece With regard to 
P.Ws 8 and 9 tre High Court has remarked that they had attested the will without 
any protest or adding any note of protest though the testator, Veerah was not in a 
sound state of mind at the tıme of the execution of the will In our opinion, this 
circumstance 1s of no consequence and the High Court was not justified in rejecting 
te evidene of P Ws 8 and 9 on this ground alone Ontheother hand, thereare two 
important features ın the present case which throw a great deal of doubtas to whether 
tte testator Was in a sound and disposing state of mind at the tıme of the execution of 
the will. It ıs the admitted position that tre first defendant took a prominent role 
at the tıme of the execution of the will by summoning the scribe and the attesting 
witness. It is stated by DW. L that the first defendant also procured the writing 
materials and the black ink for affixmg the tl umb impressions of the witnesses. Tt 
1s also admitted that the will preferred tle first defendant to the mother. Normally, 
the testator would have bequeathed all his property to the mother and would have 
also given her power to adopt a boy to perpetuate the lineage of the family. Instead 
the mother was given, ın the will, a life interest in 1tems 1 and 6 and the rest of the 
properties were given absolut ly to defendantNo 1 Itis undisputed that the testator 
was 24 years of age at the time of the execution of the will and that he was far 
below the average level of intelligence and understanding and nobody was prepared 
to offer a girl in marriage to hum. There ıs evidence that Veeriah was “ lacking in 
wits °? and that he was employed for tending cattle Further more, the testator was 
suffering from typhoid fever at the time of the execution of the will and he died a 
week thereafter ze , on 24th June, 1939. In Exhibit B-4 ıt 1s recited that the testator 
was ailing for about 15 days and had become delirious. According to D.W, 4 
when ke arrived Veeriah was lying on a cot and he was not in a position to sit up 
by himself. Both D Ws. 1 and 4 admit that the attesting witnesses and the scribe 
had all assembled and waited for nearly an hour. Both P.Ws. 8 and 9 say that at the 
time of the execution of the will Veeriah wasin a delirious state. D Ws I, 4, 
6, 14 and GW 1 all admıt that the testator was delirious on the day previous to the 
execution of the will and also subsequent to the day of the execution of the will. 
These witnesses, however, state that the testator was quite all rıght and in normal 
condition on the date of the execution of tke will It is difficult to accept this part 
of the defence evidence. Considering that tke condition of the testator became worse 
and he died a week thereafter ıt 1s difficult'to accept the evidence of defence witnesses 
and of O W. 1 that the testator was ın a sound state of mind on the date of the exe- 
cution of the will but he was ın a delirious state the day before and the day efter the 
execution of the will In our opinion, the Subordinate Judge was right ın his con- 
clusion that the testator was physically weak and'in a delirious mental state at the 
time of the execution of the will We think the High Court had no justification for 
reversing the view taken by the Subordinate Judge on this point. 


It is well-established that in a case in which a will ıs prepared under circum- 
stances which raise the suspicion of the Court that ıt does not express the mind of the 
testator ıt 1s for those who propound the will to remove that suspicion What are 
suspicious cu cumstances must be judged in the facts and circumstances of each parti- 
cular case If, however, the propounder takes a prominent part in tbe execution 
of the will which confers substantial benefits on him that itself 1s a suspicious cır- 
cumstance attending tle execution of te will and in appreciating the evidence in 
such a case, the Got should proceed im a vigilant and cauticus manner It ıs 
observed in Williams on “ Executors and Administrators”, Volume I, 13th Edition, 
page 92 

“ Although the 1ule of Roman Law that ‘ Qu se seripstt kaeredem? could takeno 

benefit under a will does not prevail in the law of England, yet, where the person 
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who prepares the instrument, or conducts 1ts execution, is himself benefited by 
its disposition, that ıs a circumstance which ought generally to excite the suspicion 
of the Court, and calls on ıt to be vigilant and zealous ın examining the evidence ın 
support of tl e instrument ın favour of which it ought not to pronounce, unless the 
suspicion 1s removed, and ıt 1s judicially satisfied that the paper does express the 
true will of te deceased ” 


According to the decision ın Fulton v Andrew1, “ those who take a benefit under a 
will, and have been instiumental ın preparing or obtaınıng it, has thrown upon 
them the onus cfshowing the righteousness of the transaction’. “° There 1s however 
no unyielding rule of law (especially w ere the ingredient of fraud enters into the 
case) that, when ıt has been proved that a testator, competent ın mind, has had a 
will read over to him, and has trerepon executed it, all further enquiry 1s shut out.” 
In this case, the Lord Chancellor, Lord Cairns, has cited with approval the well- 
known observations of Baron Parke ın the case of Barry v. Buthn® “The two rules of 
law set out by Baron Parke are . “first, that the onus proband: lies in every case 
upon the party propounding a will ; and he must satisfy the conscience of the Court 
that the instrument so propounded is the last will of a free and capable testator ”; 


“tke second is, that,1f a party writes or prepares a will under which he takes 
a benefit, that is a circumstance that ought generally to excite the suspicion of 
the Court and calls upon it to be vigilant and zealous ın examining the evidence in 
support of the instrument in favour of which ıt ought not to pronounce unless 
the suspicion 1s removed, and, it 1s judicially satisfied that the paper propounded 
does express the true will of the ueceased. ” 


In Sarat Kumarı Bibi v Sakhı Chand and others®, the Judicial Committee made it clear that: 


“the principle which requires the propounder to remove suspicions from the 
mind of the Court ıs not confined only to cases where the propounder takes 
part in the execution of the will and receives benefit under it. There may 
be other suspicious circumstances attending on the execution of the will and 
even in such cases 1t 1s the duty of the propounder to remove all clouds and satisfy 
the conscience of the Gourt that the instrument propounded is the last will of 
the testator.” 


This view 1s supported by the following observations made by Lindley and 
Davey, L JJ , ın Tyrrell v. Pamion3. 


“ The rule in Barry v. Butlin’, Fulton v. Andrew 1, and Brown v. Fisher, is not, in 
my opinion, confined to the single case in which a will is prepared by or on the 
instructions of the person taking large benefits under ıt, but extends to all cases 
in which circumstances exist which excite the suspicion of the Court ; and where- 
ver such circumstances exist, and whatever their nature may be, it is for those 
who propound tte will to remove such suspicion and to prove affirmatively that 
the testator knew and approved of tre contents of the document, and it 1s only 
where this 1s done that the omus 1s thrown on those who oppose the will to prove 
fraud or undue influence, or whatever else they rely on to displace the case made 
for proving the will” (Lindley, LJ). 


“Tt must not be supposed the principle in Barry v. Builin®, 1s confined to cases 
where the person who prepares the will ıs the person who takes the benefit under 1t— 
that ıs one state of things which raises a suspicion , but the principle ıs that 
wherever a will ıs prepared under circumstances which raise a well-grounded 
suspicion that ıt does not express the mind of the testator the Court ought not to 
pronounce ın favour of ıt unless that suspicion 1s removed’? (Davey, L J.). 


It is in the light of these principles that the evidence adduced ın this case will 
have to be considered As we have alieady pointed out, there is abundant testimony 
in this case which proves beyond doubt that the testator was physically in a weak 
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condition and that he was ın a delirious state of mind at the tıme of the execution of 
the will. Itis admutted that the first defendant took a prominent part ın summon- 
ing the attesting witnesses and the scribe and ın procuring the writmg materials for 
the execution of the will. There 1s also evidence that Veerizh lost his father, 
Gangıah when he was hardly 10 years of age and after Gangıah's death the first 
defendant brought Rattamma and Veerızh to his house and was looking after them 

The first defendant had therefore considerable influence over Veerizh and his mother 
Rattamma. There 1s also the circumstance that Veeriah was only 24 years of age 
at the time of the execution of the will and he was slow witted and below the average 
level of intelligence and understanding Having regard to the cumulative effect of 
all the circumstances we are of opinion that the will, Exhibit B-4 was not executed 
by Veeriah ın a sound and disposing state of mind and was not legally valid and 
binding upon the plaintiff We accordingly set aside the finding of the High Court 
on this issue. 


It 1s, however, not possible for us to finally dispose of this appeal because the 
High Court has not examıned the second question arising ın this case, namely, 
whether the Hindu Succession Act (XXX of 1956) 1s applicable to the case and 
whether defendant No 1 was the nearest heir to succeed to the estate of the deceased 
Veeriah ın preference to all others including the appellant, defendants 9 and 10. 
We therefore consider it necessary that the case should go back to the High Court 
for hearing the parties afresh and recording a finding on this question and to submit 
ıt to this Court within three months from the date of receipt of the record by the 
High Court. The parties will not be allowed to give additional evic.ence in the case 
and the High Court will submit a finding on the evidence already adduced by the 
parties The appeal will be placed for further heating before this Court after the 
finding is submitted by the High Court ın accordance with the directions we have 
given. 


8.V J. ©- — —— . Finding called for regarding a 
question not examined by High Court. 
THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction ) 
PRESENT :—J. C. SHAH, V. Ramaswami anD G. K Mirrer, JJ. 


The State of Andhra Pradesh and another .  Appellants* 
v. 

P. Sagar .. Respondent 

G. Latchanna Intervener. 


Constitution of India (1950), Article 15 (1) and (4) and Article 29 (2) and rules 4-A ant 5-A 
of the Telangana and Andhra Rules and directions in respect of the President’s Scouts and 
Guides—Reservation of seats for members of backward classes under rules 4-A and 5-A of 
the Telangana and Andhra Rules—Caste determining factor—Validity of—Whether falls 
within exception under Article 15 (4)—-Power of Couris to determine whether by making 
law fundamental right is infringed, is not excluded—Determination on the materials placed 
before it—Test of validity of law lies not in the belief of the maker of law but in demon- 
stration by evidence and argument before Courts that guaranteed rights is not infringed, 


Words and Phrases—‘‘ Class”. 


The list prepared on the basis of reservations for socially and educationally back- 
ward classes 1s indisputably a list community-wise In the context in which ıt 
occurs the expression “ class ” means a homogenous section of the people grouped 
together because of certam likeness or common traits and who are identifiable 
by some common attributes such as status, rank, occupation, residence in a 
locality, race, religion and the like In determining whether a particular section 
forms a class, caste cannot be excluded altogether But in the determination of 

a aç m re Ünen 
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a class a test solely based upon the caste or commurity cannot also be accepted. 
Clause (4) of Article 15, being an exception to clause (1), cannot be extended so as 
ın effect to destroy the guarantee of clause (1) The Parliament has by enacting 
clause (4) attempted to balance as agaınst the right of equality of citizens the special 
necessities of the weaker sections of the people by allowing a provision to be made 
for their advancement In order that effect may be given to clause (4), ıt must 
appear that the beneficiaries of the special provision are classes which are back- 
ward socially and educationally and they are other than the scheduled castes and 
Scheduled tribes and that the provision ıs made for their advancement Re- 
servations may be adopted to advance the interests of weaker sections of society, 
but in doing so, care must be taken to see that deserving and qualied candidates 
are not excluded from admission to higher educational ınstıtutıcns The criterion 
for determınıng the backwardness must not be based solely cn religicn, race, 
caste, sex or place of birth, and the backwardness being social and educational must 
be similar to the backwardness from which the scheduled castes and scheduled 
tribes suffer 

Article 15 guarantees by the first clause a fundamental right of far-reaching 
importance to the public generally Within certam defined hmuits an exception 
has been engrafted upon the guarantee of the freedom im clause (1), but being in 
the nature of an exception, the conditions which justify departure must be strictly 
shown to exist When a dispute 1s raised before a Court that a particular law 
which is inconsistent with the guarantee against discrimination 1s valid on the 
plea that ıt 1s permitted under clause (4) of Article 15, the assertion by the State 
that the officers of the State had taken into consideration the criteria which had 
been adopted by the Courts for determing who the socially and educationally 
backward classes of the society are, or that the authoritieshad acted ın good faith 
in determining the socially and educationally backward classes of citizens, wculd 
not be sufficient to sustain the validity of the clam The Courts of the country 
are mvested with the power to determine the validity of the law which mfringes 
the fundamental rights of citizens and others and when a question arises whether 
a law which prima facie infrmges a guaraneed fundamental ngb* is within an 
exception, the validity of that law has to be determined by the Cou. ts on materials 
placed before them By merely asserting that the law was made after full consı- 
deration of the relevant evidence and criteria which have a bearmg thereon, and 
was within the exception, the jurisdiction of Courts to determine whether by mak- 
ing the law a fundamental right has been infrmged ıs not excluded 

Whether ın the examination the correct criteria were applied 1s not a matter on 
which any assumption could be made especially when the list prepared 1s ex facie 
based on castes or communities and 1s substantially the list which was struck down 
by the High Court in Sukhadev’s case, (1966) 1 An WR 294. 

The validity of a law which apparently infringes the fundamental rights of 
citizens cannot be upheld merely because the law-maker was satisfied that what 
he did was right or that he believes that he acted m manner consistent with the 
constitutional guarantees of the citizen. The test of the validity of a law alleged 
to infringe the fundamental rights of a citizen or any act done ın execution of that 
law lies not im the belief of the maker of thelaw or of the person executing the 
law, but in the demonstration by evidence and argument before the Courts that 
the guaranteed right is not infringed 


Appeal by Special Leave from the Judgment and Order, dated the 7th October 
1966 of the Andhra Pradesh High Court in Writ Petition No 1268 of 1966. 


i P Ram Reddy, Senior Advocate (A. V. V. Nair), Advocate with him, for Appel- 
ants. 


K Narayana Rao and G Narayana Rao, Advocates, for Intervener 
The Judgment of the Court was delivered by 


Skah, 7 —Against the order passed by the High Court of Andhra Pradesh decla- 
ing invalid the “ reservation for backward classes under Rule 4-A and 5-A respec- 
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tively of the Telangana and the Andhra Rules, and the directions ın respect of the 
President’s Scouts and Guides”, under Government Orders Nos 1135 and 1136— 
Health, Housmg and Municipal Admınıstratıon Department, dated 16th June, 
1966 as modified by G.O. Ms 1880, dated 29th July, 1966 for the Telangana 
region, and by G.O.Ms 1786, dated 2nd August, 1966 for the Andhra Region, 
the State of Andhra Pradesh has appealed to this Court with Special Leave 


The State of Andhra Pradesh 1s divided mto areas—Telangana and Andhra 
areas. In the Telangana area there are two Medical Colleges having ın the aggre- 
gate 270 seats for entrants to the medical degree course In Andhra area there are 
four Medical Colleges having in the aggregate 550 seats for new entrants. In admit- 
ting candidates for the medical degree course by Government Orders Nos. 1135 and 
1136—Health, Housmg and Municipal Admınıstratıon Department, dated 16th June, 
1966, seats were reserved for Central Government nominees for NCC, ACC, 
President’s Scouts and Guides for candidates with sports and extra-curricular profi- 
ciency for children of ex-service army personnel, for children of displaced goldsmiths, 
for candidates for Scheduled Castes and Tribes, for women candidates, for candidates 
appearmg from HSC Multpurpose ISG and P U.C. Examinations, and for 
candidates who had secured the M Sc and BSc degrees. By Government order 
No. 1880, dated 29th July, 1966, twenty per cent. of the total number of seats were 
reserved for backward classes in each area, and pursuant thereto the Telangana 
Rules were amended by GO Ms. No 1785, Health and the Andhra Rules were 
amended by GO Ms. No. 1783, Health dated 2nd August, 1966 The validity of 
the Government orders Nos 1135 and 1136 was challenged on the ground that they 
infringed the fundamental freedoms guaranteed under Articles 15 (4) 16 (4), and 
29 (2) ofthe Constitution The High Court held that ın reserving seats for nominees 
of the Central Government and from other States for cultural scholars, for women, 
for graduates and for students from HSC and P.UC courses, no fundamental 
rights were infringed, but the reservations for members of the backward classes des- 
cribed in the list prepared by the Government of Andhra Pradesh were invalid 


By Article 15 of the Constitution, as originally enacted, ıt was provided that : 


“ (1) The State shall not discrımınate against any citizen on grounds only 
of religion, race, caste, sex, place of birth or any of them. 
(2) * * * * * + 


(3) Nothing in this article shall prevent the State from making any 
special provisions for women and children.” 


Article 29 (2) provided that. 


“ No citizen shall be denied admission ınto any educational institution main- 
tained by the State or receiving aid out of State funds on grounds only of religion, 
race, caste, language or any of them ” 

By Article 46, which occurs ın Chapter IV relating to Directive Principles of State 

Policy the State was enjomed to promote the educational and economic interest of 
the weaker sections of the people, but Articles 15 and 29 as originally framed prohi- 

bited the making of any discrimination against any citizen on grounds only of reli- 

gion, race, caste, sex, place of birth or any of them In the State of Madras v. 

Srimathi Champakam Doratrajan?, an order issued by the Government of the State of 
Madras fixing the number of seats for particular communities for selection of 
candidates for admission to the Engineering and Medical Colleges in the State was 

challenged on the ground thatıt violated the guarantee against dıscrımınatıon under 

Article 29 (2) of the Constitution This Court held that the Government Order 

constituted a violation of the fundamental right guaranteed to the citizens of India 

by Article 29 (2) of the Constitution, notwithstanding the directive principles of 
State policy laid down ın Part IV of the Constitution The Parliament thereafter 
added clause (4) ın Article 15, by the Constitution (First Amendment) Act, 1951 

providing that 


—_— hw mm —————----———-- E 
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“ Nothing ın this Article or ın clause (2) of Article 29 shall prevent the State from 
making special provision for the advancement of any socially and educationally 
backward classes of citizens or for the Scheduled Castes and the Scheduled Tribes * 


On gist July, 1962, the State of Mysore, ın supersession of all previous orders 
made under Article 15 (4) divided backward classes into two categories * backward 
classes and more backward classes, and reserved 68 per cent of the seatsin the Engi- 
neering and Medical Colleges and other technical institutions for the educationally 
and socially backward classes and the Scheduled Castes and Scheduled Tribes, and 
left 32 per cent seats for the merit pool That order was challenged by a group of 
‘writ petitions under Article 32 of the Constitution before this Court This Court in 
M R Balaji & others v State of Mysore?, held that the order passed by the State of 
Mysore “ was a fraud on the constitutional power conferred on the State by Article 
15 (4) ” and was liable to be quashed, because the order categorised, contrary to the 
plain intendment of Article 15 (4), the backward classes on the sole basis of caste. 
‘A similar order GO.Ms No 1880, Health issued by the State of Andhra Pradesh , 
on 21st June, 1963, notifying a list of castes for the purpose of selecting candidates 
from the backward classes ın the Medical Colleges ın the State of Andhra Piadesh 
was declared valid by the High Court of Andhra Pradesh on the ground that the 
order which classified the backward classes solely on the basis of caste subverted the 
object of Article 15 (4) of the Constitution seeP. Sukhadev and others v The Government 
of Andhra Pradesh*. 


“  Ongrd February, 1964, the previous o1derissued by the State of Andhia Pradesh 
was cancelled. Thereafter ıt ıs clarmed by the State of Andhra Pradesh that it took 
steps to prepare a fresh list of backward classes consistently with the provisions of 
the Constitution. The Chief Secretary of the Government of Andhra Pradesh has 
sworn in his affidavit that the Council of Ministers appointed a Sub-Committee to 
draw up a list of backward classes, inter alia, for the purpose of admission of students 
to professional Colleges The Committee invited the Law Secretary and the Director 
of Social Welfare to attend the meetings of the Sub-Committee, and letters were 
written to the other States calling for information about the criteria adopted by those 
States for determining backward classes for purposes of Articles 15 (4) and 16 (4) of 
the Constitution, that after considering the replies received from the Chief Secreta- 
ries of the various States 1t was resolved that the existing list of beckward classes 
pertaining to Andhra and Telangana areas be scrutinized with a view to selecting 
from that list those castes or communities which are “considered backward on 
account of the low standard of living, education, poveity, places of habitation, 
inferiority of occupations followed etc ”, that at another meeting it was resolved 
that the list of 146 backward communities prepared by the Director be rearranged ın 
“ the order of priority ın consultation with the Law Secretary, taking ınto consı- 
deration the criteria given by the Law Secretary in his note to the Cabinet Sub-Com- 
mittee and that in doing so such of the criteria as capable of being practically possible 
for consideration may be taken into account,” and accordingly the Law Secretary 
and the Director of Social Welfare considered the representations made by certain 
communities to the Government from time to tıme and “ drew up a list of the order 
of priority as called for by the Cabinet Sub-Committee,” that thereafter the Cabinet 
Sub-Committee made its recommendations which were considered by the Council 
of Mınısterson 4th July, 1966, and that the Council of Ministers considered the social, 
educational and economic conditions of the backward classes named ın the lists 
submitted to them, and dealt with each individual class and deleted certain 1tems 
or classes ın the lists, changed the denomination of certain classes “for the more 
precise effectuation of concessions to those classes only who really need them”, and 
consolidated the backward classes into one list, ruling out the priorities suggested 
by the Director of,Socıal Welfare ın accordance with the opinion of the Cabinet 
Sub-Committee, and thereafter published resolution No GO, 1880 pursuant to 
which the rules were amended reserving 20 per cent of the seats for the backward 
classes mentioned ın the list prepared by the Cabinet of the State. 


co 
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The list prepared on the basis of reservations for socially and. educationally 
backward classes 1s mdisputably a list communıty-wıse On behalf of the petitioners 
it was contended ın the High Court that the Government of Andhra Pradesh had 
adopted the same list of backward classes which was struck down by the High Court 
in P. Sukhadev’s caset, with some slight modifications, and the new list also having 
made a reservation ın favour of castes and not classes, ıt infringed the guarantee under 
Article 15 (1) On behalf of the State ıt was urged that caste 1s one of the relevant 
tests in determining backwardness, and cannot be ignored ın determining the socially 
and educationally backward classes; ıf a group has been classified as backward on 
other relevant considerations, the classificaticn 1s not hable to be challenged as 
ınvalıd on the ground that for the purpose of classifying, the designation of castes 1s 
given. The High Court held that the earlier G O. was struck down in P. Sukhadev’s 
case}, on the ground that ıt was based on caste alone and since the G.O. under- 
challenge was again prepared on the same basis it could not be sustained as falling 
within the exception provided in Article 15 (4) o Counsel for the State contends that 
the High Court erred m holding that the impugned rules reserving seats for back- 
ward classes made caste the determining factor, 


In the context in which it öccurs the expression “ class”? means a homogenous 
section of the people grouped together because of certain likenesses or common traits 
and who are identifiable by some common attributes such as status, rank, occupation, 
residence ın a locality, race, religions and the like In determining whether a 
particular section forms a class, caste cannot be excluded altogether. Butin the 
determination of a class a test solely based upon the caste or community cannot also 
be accepted. By clause (1), Article 15 prohibits the State from discriminating against 
any citizen on grounds only of religion, race, caste, sex, place of birth or any of them. 
By clause (3) of Article 15 the State 1s, notwithstanding the provision contamed ın 
clause (1), permitted to make special provision for women and children. By clause 
(4) a special provision for the advancement of any socially and educationally back- 
ward classes of citizens or for the Scheduled Castes and Scheduled Tribes 1s outside 
the purview of clause (1). But clause (4) ıs an exception to clause (1). Being an 
exception, ıt cannot be extended so as ın effect to destroy the guarantee of clause (1). 
The Parlıament has by enactıng clause (4) attempted to balance as agaınst the right 
of equality of citizens the special necessities of the weaker sections of the people by 
allowing a provision to be made for their advancement In order that effect may 
be given to clause (4), 1t must appear that the beneficiaries of the special provision 
are classes which are backward socially and educationally and they are other than 
the Scheduled Castes and Scheduled Tribes, and that the provision made isfor their 
advancement Reservation may be adopted to advance the interests of weaker 
sections of society, but ın doing so, care must be taken to see that deserving and 
qualified candidates are not excluded from admission to higher educational ınstı- 
tutions. The criterion for determining the backwardness must not be based solely 
on religion, race, caste, sex, or place of birth, and the backwardness, being social 
and educational must be similar to the backwardness from which the Scheduled 
Castes and the Scheduled Tribes suffer. These are the principles which have been 
enunciated 1n the decision of this Court in M. R. Balaji’s case? and R. Chitralekha and 
another'v. State of Mysore and others?, In R. Chitralekha's case 3, Subba Rao, J., 
speaking for the majority of the Court observed at page 388: 


“ The important factor to be noticed ın Article 15 (4) ıs that it does not speak of 
castes, but only speaks of classes If the makers of the Constitution tended to 
take castes also as units of social and educational backwardness, they would have 
said so as they have said ın the case of the Scheduled Castes and the Scheduled 
Tribes. Though it may be suggested that the wider expression “‘ classes ” ıs 
used ın clause (4) of Article 15 as there are communities Without castes, if the 
intention was to equate classes with castes, nothing prevented the makers of the 
Constitution from using the expression “backward classes or castes.” The juxta- 
.. 


1, (1966) x An.W R 294. 3. (1964) 6 S.G R. 368. . 
2. ALR, 1963 SiG. 649. A : 


11) STATE OF A. P. v. P SAGAR (Shah, J). 119 


position of the expression “ backward classes ” and “‘ Scheduled Castes ” in Article 
15 (4) also leads to a reasonable inference that the expressicn “ classes”? ıs not 


others! Wanchoo, C J , speaking for the Court observed. 


oe 


of Article 15 (4) * * * * It is true that in 

the present cases the list of socially and educationally backward classes has been 

specified by caste. But that does not necessarily mean that caste was the sole 

consideration and that persons belonging to these castes are also not a class of 

socially and educationally backward citizens ” 
That case makes no departure from the rule enunciated ın the earlier cases 

The list dated 21st June, 1963, of castes prepared by the Andhra Piadesh 

Government to determine backward classes for the purpese of Article 15 (4) was 
declared invalid by the High Court of Andhıa Pradesh ın P Sukhadev’s case? 
fresh list was published under the amended rules with some modifications, but the 
basic scheme of the list was apparently not altered. It 1s true that the affidavits 
filed by the Chief Secretary ın the High Court and the Director of Social Welfare ın 
this Court have set out the steps taken for preparmg the hist of backward classes. 
It is also stated ın the affidavit of the Director of Social Welfare that he ccnsideicd 
the representations made to hım, consulted the Law Secretary and certam publi- 
cations relating to the study of backward classes, e g , Thurston’s “ Caste and Tribes” 
and Sirajul Hasan’s “ Castes and Tribes,” and made his recommendations which 
were modified by the Sub-Committee appointed by the Council of Mmusters and 
ultimately the Council of Mınisters prepared a final list of backward classes. But 
before the High Court the materials which the Cabinet ‘Sub-Committee or the 
Council of Ministers considered were not placed, no was any evidence led about 
the criteria adopted by them for the purpose of determing the backward classes. 
The High Court observed . 

“ A perusal of this affidavit (Chief Secretary’s affidavit) as well as that of the 
Director of Social Welfare, * * + * which are filed on behalf of 
the Government do not say what was the material placed before the Cabinet 
Sub-Committee or the Council of Ministers, frcm which we could conclude that 
the criteria laid down by their Lordships of the Supreme Court have been applied. 
ın preparing the list of backward classes ” 

After referrıng to the opmion of the Law Secretary and the views of the Director of 
Social Welfare they observed : 

MO .we are not able, to ascertain whether any,materzal, and if so, what 
material was placed before the Cabinet Sub-Committee, upon which the list of 
backward classes was drawn. On the other hand, ıt ıs stated that the Law Secre- 
tary and the Director of Social Welfare sat together and drew up a list, the fc1mer 
specifying the legal requirements and the latter as an expeit advising on the 
social and educational backwardness of class or classes ” / 

It was urged before the High Court that expert knowledge of the Director of Socıal 
Welfare and of tht Law Secretary was brought to bea upon the consideration of 
the relevant materials ın the preparation of the list and they were satisfied that the 
correct tests were applied in the determination of backward classes and on that 
e COO OOO 
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account the list should be accepted by the High Court The High Court in dealing 
with the argument observed 


cc 


aim the ımpugned backward classes list cannot be and has not been 
sustained by the Government as coming within the exception provided ın Article 
15(4) on any material placed before this Court In fact, there ıs a total absence 
of any material, from which we can say that the Government applied the criteria 
enunciated by their Lordships of the Supreme Court in the above referred cases, 
in preparing the list of backward classes We cannot accept the contention of 
the learned Advocate-Gencıal that “once there 1s proof that the Government 
bona fide considered the matter ıt 1s sufficient? Acceptance of this argument would 
make for arbitrariness, absolvıng the party on whom the burden lies of the 
duty of discharging ıt The mere fact that the act ıs bona fide and that there 
was total absence of mala fide, is not relevant ” 


Article 15 guarantees by the first clause a fundamental 11ght of far reachmg 
importance to the public generally. Within certam defined limits an exception has 
been engrafted upon the guarantee of the freedom ın clause (1), but being in the 
nature of an exception, the conditions which justify departure must be strictly shown 
to exist. When a dispute ıs raised before a Court that a particular law which 1s 
mconsistent with the guarantee agaist dıscrımınatıon ıs valid on the plea that 
it is permutted under clause (4) of Article 15, the assertion by the State that the 
officers of the State had taken into consideration the criteria which had been adopted 
by the Courts for determining who the socially and educationally backward classes 
of the Society are, or that the authorities had acted in good faith ın determining the 
socially and educationally backward classes of citizens, would not be sufficient to 
sustain the validity of the claim. The Courts of the country are mvested with the 
power to determine the validity of the law which infringes the fundamental rights 
of citizens and others and when a question arises whether a law which prima facie 
infringes a guaranteed fundamental right ıs within an exception, the validity of that 
law has to be determined by the Court on materials placed before them By merely 
asserting that the law was made after full consideration of the relevant eviderce and 
criteria which have a bearing thereon, and was within the exception, the jurisdiction 
of the Courts to determine whether by makmg the law a fundamental rıght has 
been infringed is not excluded. 

The High Court has repeatedly observed ın the course of their judgment that 
no materials at all were placed on the record to enable them to decide whether the 
criteria laid down by this Court for determining that the list prepared by the 
Government conformed to the requirements of clause (4) of Article 15 were followed 
On behalf of the State ıt was merely asserted that an enquiry was ın fact made with 
the aid of expert officers and the Law Secretary and the question was examined from 
all points of view by the officers of the State, by the Cabinet Sub-Commuttee and by 
the Cabinet. But whether ın that examınatıon the correct criteria were applıed 1s 
not a matter on which any assumption could be made especially when the list pre- 
pared 1s ex facie based on castes or communities and 1s substantially the list which 
was struck down by the High Court in P. Sukhadev’s case, Honesty of purpose of 
those who prepared and published the list was not and is not challenged, but the 
validity ofa law which apparently infringes the fundamental rights of citizens cannot 
be uphled merely because the law maker was satisfied that what he did was right 
or that he believes that he acted ın manner consistent with the constitutional guaran- 
tees of the citizen The test of the validity of a law alleged to infringe the funda- 
mental rights ofa citizen or any act done m execution of that law hes notin the belief 
of the maker of the law or of the person executing the law, butin the demonstration 
by evidence and argument before the Courts that the guaranteed mght 1s not 
nfringed. ° 


The appeal therefore fails and 1s dismissed. 
8.V.J. ——— Appeal dismissed, 
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THE SUPREME COURT OF INDIA. 
(Origmal/Civil Appellate Jurisdiction ) 


PRESENT —K N Wancuoo, Chief Justice, R S BacHawar, J. M SHELAT, 
G. K MirTER AND C.A. VADIALINGAM, JJ 


Minor P. Rajendran and others . Petitioners * 
v. 
The State of Madras and others Respondents, 
and 
K M Sathakathulla . Appellant 
u 
The Director of Medical Education, Madras and others Respondents. 


Constitution of Indra (1950), Articles 15 (1) and 15 (4)—Interpretaton—Reservation, of 
could be based on caste only—Caste also a class of cıtızens—If caste as a whole socially 
and educationally backward, reservation valid within the meaning of Article 15 (4). 


Madras Educational Rules, Appendix 17-A, Group II, rule 8—Dustnetwrse allocation of 
seats for the socially and educationally backward classes—Provision Sor “natwity clamed” 
ınform of application, if a camouflage for discriminating on the ground of place of birth 

Madras Educational Rules, Appendix 17-A, Group II, rule 8—Dustrictwrse allocation of 
seats for the sonally and educationally backward classes—Rule 8, uf violatwe of 
Article 14 of the Constitution. 

Madras Educational Rules, Appendix 17-4, Group IIE—Framıng of rules for admıssıon to 
medical colleges controlled by Government—If in consonance with the Unwersety Act and 
Rules framed thereunder. 


On the question whether rule 5 which provides for reservation for socially and 
educationally backward classes and which lays dowr that for the purpose of this 
Rule “‘ Socially and Educationally backward Classes”? will mean those classes 
which have been specified m Group III of the revised Appendix 17-A to the 
Madras Educational Rules violates Article 15 of the Constitution, keld, that if reser- 
vation ın question had been based only on caste and had not taken into account 
the social and educational backwardness of the caste in question, it would violate 
Article 15 (1). But, a caste ıs also a class of citizens and if caste as a whole 1s 
socially and educationally backward, the reservation can be made m favour of such 
a caste on the ground that it is a socially and educationally backward class of citi- 
zens withm the meaning of Article 15 (4). In this case, though the list ıs prepared 
castewise the castes included therein are as a whole educationally and socially 
backward and therefore the list is not violative of Article 15. The challange of 
rule 5 cannot, therefore, be sustained. 


Even though there may be substance in the charge that the complicated and 
confusing method of selecting candidates on the basis of Nativity has been provided 
in order to get over the prohibition ın Article 15 (1) by a camouflage, it cannot 
be said that thereisa clear violation of Article 15 (1) for the district which the 
candidate may claim does not depend upon the place of his birth. Therefore, 
rule 8 which provides for dıstrıcıwıse distribution of seats accor ding to popula- 
tion of the district cannot be struck down on the ground that it discriminates 
on the basis of place of birth of the candidate concerned. 


The question whether dıstrıctwise allocation is violative of Article 14 will 
depend on what ıs object to be achieved ın the matter of admission to Medical 
Colleges. As the object to be achieved 1s to get best talent for admission to profes- 
sional Colleges, the allocation of seats dıstrıctwıse has no reasonable relation 
with the object to be achieved . If anythmg such allocation will result ın many 
cases ın the object beg destroyed and ıf that ıs so the classification, even if 
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reasonable, would result ın discriminations inasmuch as better qualified candidate 
from one may be rejected while less qualified candidate from the other districts 
may be admitted from either of the two sources There is no justification for 
districtwise allocation which results ın dıscrımınation, even assuming that the 
candidates from Madras City will get a larger number of seats ın proportion to 
the population of the State, but there ıs also no districtwise classification 
which is being justified by the State on territorial basis in these cases violative 
of Article 14 for no justification worth the name in support of classification has 
been made out. Therefore rule 8 which provides for districtwise allocation is 
bad, as it violates Article 14. 


The Government was entitled to frame Rules for admission to Medical College 
controlld by it subject to the Rules of the University as to the eligibility and quali- 
fication ‘This was what was done im this case and therefore the selection cannot 
be challenged on the ground that it was not in accordance with the University 
Act and the Rules framed thereunder. 


Petitions under Article 32 of the Constitution of India for enforcement of the 
Fundamental Rights and Appeal by Special Leave from the Judgment and Order 
dated the 16th August, 1967 of the Madras High Court in Writ Appeal No 308 
of 1967 


H R. Gokhale, Senior Advocate (Mrs. Shyamala Pappu, M. K. Ramamurthi 
and Vineet Kumar, Advocates, with him), for Petitioner (In W.P. No 194 of 1967). 


M K. Ramamurlhı, Mrs. Shyamala Pappu and Vineet Kumar, Advocates, for 
Petitioners (In W.Ps. Nos. 196 and 202 of 1967). 


MRM. Abdul Karim and K. Rajendra Chaudhuri, Advocates, for Appellant 
(In CA. No 1456 of 1967). 


CK. Daphtary, Attorney-General for India (G. Ramanuyjam and A.V. Rangam, 
Advocates, with him), for Respondents (In W.Ps Nos. 194 and 196 of 1967), 
Respondents Nos 2 to 6 (In C. A No. 202 of 1967) and Respondent No. 1 
(In G A. No. 1456 of 1967) > 


G K. Daphtary, Attorney-General for India and K. N. Mudahar, Advocate- 
General for the State of Madras (A. V. Ragam and G Ramanıyam, Advocates, with 
them), for Respondent No 1 (In W.P. No. 202 of 1967). 


The Judgment of the Court was delivered by 


Wanchoo, C 7—The three petitions and the civil appeal challenge the same order 
of the State of Madras by which Rules were promulgated for selection of candidates 
for admission to the First Year Intergrated M B.B.S. Course. We shall briefly refer 
to the provisions of the Rules to understand the attack made thereon. It appears 
that there was a large rush of candidates for admission to the medical colleges in the 
State of Madras while the seats therem were limited. In consequence, the State of 
Madras which runs these colleges framed Rules for admission tothem Itıs not 
necessary to refer to all the Rules and we shall confine ourselves to those Rules which 
have a bearing on the challenge made in these cases. Rule 2 provides for reserva- 
tion of 10 seats for certam categories. We are however not concerned with it as it is 
not challenged. Rule 3 provides for appomtment of a Selection Committee of not 
more than three persons. The Committee has to mterview all candidates who are 
qualified and eligible for admussion to the course and the interview 1s for verifymg the 
data and allottmg marks for extra curricular activities. Rule 4 provides for reserva- 
ton of seats for Scheduled Tribes and Scheduled Castes, with which also we are not 
concerned in the present cases Rule 5, which is one of the rules under challenge, 
provides for reservation for socially and educationally backward classes, and lays 
down that for the purpose of this rule “ socially and educationally backward classes ” 
will mean those classes which have been specified in Group III of the revised Appen- 
dix 17-A to the Madras Educational Rules, issued with G.O. (Ms.) 839, Education, 
dated 6th April, 1951, as subsequently amended. Rule 6 prowides for reservation 
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for women, which is also not under challenge and the remaınıng seats, under rule 
7, go to the general pool available to all 

Rule 8 which 1s another rule under challenge, provides that the seats reserved 
in the general pool and the seats reserved for the socially and educationally backward 
classes will be allocated among the various districts on the basis of the ratio of the 
population of each district to the total population of the State. This districtwise 
allocation will not apply to seats reserved for Scheduled Tribes and Scheduled Castes 
provided under rule 5 Then follows rule 9 as to the procedure for selection and 
qualifications of candidates Rule 10 (d) provides for a maximum of 75 marks for 
extra curricular activities which have been specified under five heads Further the 
Rules also prescribe the form of application, and as the selection is on a districtwise 
basis, the form has a column to the effect : “ Natıwiy Clamed”. It further appears 
from the form that nativity depends on the S.S.L C. Register z e., the district from 
which the candidate passed the SSL C. Examination, or on the nativity certificate 
of parents Further for the purpose of nativity, the place where the candidate’s 
parents were born or the place where they possessed immovable property has to be 
considered. The candidate may choose the district from which he passed the S S.L.C. 
Examination, but he may, in the alternative, choose some other district on the 
ground of nativity, and this choice leaves ıt open to him to choose the district of per- 
manent residence of the father or the mother. Further the form of certificate shows 
that where the parents are dead, even the guardian’s nativity can bethe basis of the 
district which a candidate may claim 


On the basis of these rules, a number of Selection Committees were appointed? 
each consistmg of three members Itis not in dispute that the three members of the 
Selection Committee did not sit together to interview candidates ; each member was. 
allotted 25 marks out of the total of 75 prescribed for the interview and interviewed 
each candidate separately This method of selection has also been attacked as 
against the Rules. x 


Four main contention have been raised before us in these cases It has been urged 
that rule 5, which provides for reservation for socially and educationally backward 
classes is bad, as ıt violates Article 15 of the Constitution on the ground that it is based 
entirely on consideration of caste. The second attack 1s on the districtwise alloca- 
tion under rule 8 on the ground that it violates Articles 14 and 15 It is urged that 
in effect the selection is made to a large extent on the basis of the place of birth and 
this violates Article 15 Itisalso urged that districtwise allocation of seats for medical 
colleges is discrimmatory, for such allocation has no nexus with the object of selection, 
namely, to secure the best talent for admission to medical colleges Thirdly, it is 
urged that the procedure evolved by the Selection Committee for mterview, which 
we have already referred to, was m violation of the Rules It1s also urged that there 
was no objective test laid down in the Rules for interview and the questions that were 
put were unrelated to rule 10 (d), which lays down certain criteria for the purpose. 
Lastly, itis urged that the selection was mala fide inasmuch as the two official members 
contrived to secure caste representation in the matter of admission. 


The petitions have been opposed on behalf of State of Madras as also the civil 
appeal It has been urged that there 1s no substance in any of the cor tentions raised. 
in these cases It is unnecessary to refer to the stand taken by the State of Madras 
in detail at this stage, for 1t will appear at appropriate places when we consider the 
various points raised in these cases 


Before we consider the pomts raised in these cases, we may refer to a prelimi- 
nary objction raised on behalf of the respondents It 1s urged that the selected candi- 
dates whose number 1s m the neighbourhood of 1,100 have not been made parties ın 
these cases and therefore the cases should be rejected on that ground alone Learned 
Counsel for the petitioners/appellant, however, accepted that so far as the present 
selections are concerned, they would not press for quashing them, for in any case ıt 
would be too late for these petitioners/appellant to get admission ın medical colleges 
thiseyear. They therefore pray that the points raised may be decided for the future 
and thé selection made this year may not be disturbed. On that basis it is urged on 

oe 
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behalf of the petitioners and the appellant that ıt would not be necessary to make the 
candidates selected for this year parties. In view of this statement at the Bar we 
propose to decide the pomts raised ın these cases but shall not disturb the selections 
made this year. 


The first challenge 1s to rule 5 on the ground that it violates Article 15 of the 
‘Constitution Article 15 forbids discrimination against any citizen on the grounds 
only of religion, race, caste, sex, place of birth or any of them At the same time 
Article 15(4) inter ala permits the State to make any special provision for the advance- 
ment of any socially and educationally backward classes of citizens The contention 
is that the list of socially and educationally backward classes for whom reservation is 
made under rule 5 is nothıng but a list of certain castes. Therefore, reservation in 
favour of certain castes based only or caste considerations violates Article 15 (1), 
which prohibits discrimination on the ground of caste only. Now if the reservation 
in question had been based only on caste and had not taken into account the social 
and educational backwardness ofthe caste m question, 1t would be violative of Article 
15 (1). But ıt must not be forgotten that a caste 1s also a class of citizens and 1f the 
caste as a whole 1s socially and educationally backward reservation can be made m 
favour of such a caste on the ground that it is a socially and educationally backward 
class of citizens within the meaning of Article 15 (4). Reference in this connection 
may be made to the observations of this Court in MR. Balayı v. State of Mysore!, to 
the effect that 1t was not irrelevant to consider the caste of a class of citizens m deter- 
minmg their social and educational backwardness. It was further observed that 
though the caste of a class of citizens may be relevant its importance should not be 
exaggerated; and if classification of backward classes of citizens was based solely on 
the caste of the citizen, 1t might be open to objection It is true that in the present 
cases the list of socially and educationally backward classes has been specified by caste. 
But that does not necessarily mean that caste was the sole consideration and that per- 
sons belonging to these castes are also not a class of socially and educationally back- 
ward citizens. In 1ts reply, the State of Madras has given the history as to how this 
list of backward classes was made, starting from the year 1906 and how the list has 
‘been kept upto date and necessary amendments made therem. It has also been stated 
that the main criterion for inclusion in the list was the social and educational back- 
wardness of the caste based on occupations pursued by these castes Because the 
members of the caste as a whole were found to be socially and educationally backward, 
they were put m the list. The matter was finally exammed after the Constitution 
came mto force m the light of the provisions contamed in Article 15 (4). As it was 
found that members of these castes as a whole were educationally and socially back- 
ward, the list which had been coming on from as far back as 1906 was finally adopted 
for purposes of Article 15 (4). In short the case of the State of Madras ıs that the 
castes mcluded in the list are only a compendious indication of the class of people in 
those castes and these classes of people had been put ın the list for the purpose of 
Article 15 (4) because they had been found to be socially and educationally backward. 


This is the position as explained ın the affidavit filed on behalf of the State of 
Madras. On the other hand the only thing stated m the petitions is that as the list 
is based on caste alone ıt 1s violative of Article 15 (1). In view however of the expla- 
nation given by the State of Madras, which was not been controverted by any 
rejoinder, 1t must be accepted that though the list shows certain castes, the members 
of those castes are really classes of educationally and socially backward citizens No 
attempt was made on behalf of the petitioners/appellant to show that any caste men- 
tioned m this list was not educationally and socially backward. No such averment 
~was made ın the affidavit in support of their cases, nor was any attempt made to 
traverse the case put forward on behalf of the State of Madras by filing a rejomnder 
affidavit to show that even one of the castes mcluded ın the list Was not educationally 
and socially backward In this state of the pleadings, we must come to the conclusion 
that though the list is prepared castewise, the castes included therein are as a whole 
A a G D 
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educationally and socially backward and therefore the list ıs not violative of Article 
15. The challenge to rule 5 must therefore fail. i 


The next attack is on rule 8 which provides for districtwise distribution of seats 
according to population of the district. This ıs attacked first on the ground that ıt 
violates Article 15 (1) which lays down that there shall be no discrimmation on 
the basis of place of birth and it 1s urged that the provision for “ nativity claimed ” 
m the form is really a camouflage for dıscrumınatıng on the ground of place of birth. 
We have already referred to the provisions relating to nativity certificate We must 
say that these provisions are as complicated and confusmg as possible and there may 
be some force m the contention raised that this has been done to get over the pro- 
hibition in Article 15 (1) with respect to dıscrımmatıon on the basis of place of birth. 
What exactly ‘‘ nativity ” means ıs not clear from the rules , ıt may be the place 
from where the candidate passed his S.S LC Exammation , ıt may be the place 
where his father was born or his mother was born ; it may be the place where his 
father has property or his mother has property, or it may be the place of permanent 
residence of the parents or guardian for the words ““ permanent residence ” appear in 
the form of nativity certificate But the dictionary meaning of the word “ nativity ” 
1s birth and when the Rules provide for nativity certificate they really mean the place 
of birth. However, ıt appears that the place of birth of the candidate 1s nowhere 
mentioned in the Rules Even though there may be some substance m the charge 
that all this complicated and confusing method has been provided ın order to get over 
the prohibition in Article 15 (1) by a camouflage we cannot say that there 1s a clear 
violation of Article 15 (1) for the district which the candidate may claim does not 
depend upon the place of his birth. We cannot therefore strike down rule 8 on the 
ground that it discriminates on the basis of place of birth of the candidate concerned. 


In the alternative ıt is urged that districtwise distribution violates Article 14 
of the Constitution because it denies equality before the law or equal protection of the 
laws, inasmuch as such allocation of seats may result m candidates ofmfe1ior calibre 
being selected in one district while candidates of superior calibre cannot be selected 
in another district. It has not been denied on behalf of the State that such a thing can- 
not happen though there are no statistics available in this behalf because the mark- 
sheets were all destroyed after the interviews. 


The question whether districtwise allocation 1s violative of Article 14 will depend 
on what 1s the object to be achieved in the matter of admission to medical colleges. 
Considering the fact that there 1s a larger number of candidates than seats available, 
selection has got to be made The object of selection, can only be to secure the best 
possible mate1jal fo. admission to colleges subject to the provision for socially and 
educationally backward classes Further whether selection 1s from the socially and 
educationally backward classes ol from the general pool, the object of selection must 
be to secure the best possible talent from the two sources If that is the object, it 
must necessarily follow that that object would be defeated if seats are allocated dis- 
trict by district It cannot be and has not been denied that the object of selection 
1s to secure the best possible talent from the two sources so that the country may have 
the best possible doctors If that is the object, the argument on behalf of the peti- 
tioners/appellant 1s that that object cannot possibly be served by allocatmg seats dıs- 
trictwise It is true that Article 14 does not forbid classification, but the classıfica- 
tion has to bejustified on the basis of the nexus between the classification and the 
object to be achieved, even assummg that territorial classification may be a reasonable 
classification The fact however that the classification by itself ıs reasonable 1s not 
enough to support it unless there is nexus between the classification and the object 
to be achieved Therefore, as the object to be achievedin a case of the kind with 
which we are concerned is to get the best talent for admission to professional colleges. 
the allocation of seats districtwise has no reasonable relation with the object to be 
achieved If anything, such allocation will result ın many cases ın the object being 
destfdéyed, and if that 1s so, the classification, even if reasonable, would result ın dıs- 
crimination, masmuch as better qualified candidates from one district may be reject- 
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ed while less qualified candidates from other districts may be admitted from either 
of the two sources. 


Let us now look to the justification which has been put forward on behalf of the 
State of Madras ın support of this districtwise allocation, Itis said that there are 
better educational facilities in Madras City as compared to other districts of the State 
and therefore 1f districtwise selection 1s not made, candidates from Madras City would 
have an advantage and would secure many more seats than justified on the basis of 
proportion of the population of Madras city compared to the population of the State 
asa whole This1i. our opinion 1s no Justification for districtwise allocation which 
results m discrimmation even assuming that candidates from Madras City will get 
a larger number of seats ın proportion to the population of the State That would 
happen because a candidate from Madras City is better If the object is to attract 
the best talent, from the two sources, districtwise allocation m the circumstances 
would destroy that object Further even if we were to accept this contention that 
would only justify allocation of seats between the city of Madras on one side and the 
rest of the State on the other and not a districtwise allocation throughout But 
apart from this, we are of opinion that the object bemg what we have indicated, 
there is no reason why there should be discrimination which would go against the 
candidates from Madras City We may add that candidates who pass from Madras 
city need not all be residents of the city for it ıs common knowledge that schools and 
colleges in the capital city attract students from all over the State because of better 
educational facilities. 


Another justification that has been attempted is that candidates comıng from 
various districts would settle down ın those districts and this medical help would be 
available in sufficient measure ın all the districts Now this was not stated ın the 
affidavit on behalf of the State of Madras. Besides there are no facts and figures to 
suggest that candidates from a particular district would by and large settle down in 
that district Further the various options m the matter of nativity certificate to 
which we have referred, show that candidates will have a number of districts to choose 
from depending upon where they think that their chances are best and therefore the 
argument that districtwise allocation 1s justifiable on this ground 1s m our opinion of 
no merit We are satisfied therefore that the State of Madras has made out no case 
for districtwise allocation of seats m medical colleges We are also satisfied that such 
allocation results ın discrimmation and there 1s no nexus between this territorial 
distribution and the object to be achieved, namely, admission of the best talent from 
the two sources already mdicated. We are therefore of opmuion that allocation of 
seats on districtwise basis 1s violative of Article 14 We may add that we do not 
mean to say that territorial classification 1s always bad under all circumstances But 
there ıs no doubt that districtwise classification which 1s being justified on a territorial] 
basis in these cases 1s violative of Article 14, for no justification worth the name ın 
support of the classification has been made out We therefore hold that rule 8 pro- 
vidmg for districtwise allocation is bad, as it violates Article 14 and we hereby strike 
ıt down. 


In view of our decision as to rule 8 and m view of the fact thatthere is no ques- 
tion of disturbing the selection made this year, we do not think it necessary to decide 
finally whether the procedure for selection followed ın the present cases to which we 
have already referred 1s m accordance with the Rules or not All that we need say is 
that ıt certamly looks odd that the members of the selection committee should sit 
separately. But we do not propose to decide the pomt finally in the present cases. 


We do not find anys 1>stance in the-argument that the'e 1s no test provided for 
markıng Rule 10 (d) indicates what, matters have to be takem mto consideration 
for allotting marks provided under that rule We do not think that ıt 1s possible 
to provide any further guidance m the matter and the rest must be left to the Selec- 
tion Committee It may be added that we are not prepared to accept that the Com- 
mittee did not follow the criterion mdicated m rule 10 (d) ın allottmg the marks pro- 


vided in that rule. A 
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This leaves the question of mala fide Only two points are urged in this connec- 
tion The first is that the official members of the Selection Committees contrived to 
et caste representation in the matter of selection at the behest of the Government. 
There ıs ın our opmion no proof of this and we are not prepared to accept that this 
was done. The second pomt m support of mala fides ıs that mark-sheets were destıoy- 
ed after the selection was over It does look odd that mark-sheets were so destroyed 
and we should have thought that mark-shcets would be kept for some period at any 
, rate after the selection was ove: But from this ıt is not possible to mfer that the 
selection itself was mala fide Morcover the attack on the selection on the ground of 
mala fides will affect the current selection only and therefore view of the stand taken 
at the Bar by the petitioners this ground does not now avail them The ground that 
the selection was mala fide musi therefore tail 


We now come to the cıvıl appeal Learned Counsel for the appellant wished to 
raise an argument based on Article 21, which deals with protection of life and perso- 
nal liberty. Apart fiom the question whether admıssıon to professioral colleges 
results ın deprivation of life and liberty, we did not allow learned Counsel to develop 
this pomt because no such case was made out before the Division Bench of the High 
Court which heard the appeal We told learned Co-nsel that he could arg e only 
those points which had been urged before the Division Bench The only pomt urged 
‘before the Division Bench was on the basis of a provision m the University Act as to 
eligibility and qualification of candidates fo. admission to medical colleges There 
is however no substance in the contention raised m this behalf, for the Rules as to 
eligibility and qualification as framed by the University have been followed So 
far as admission 1s concerned, ıt has to be made by those who arem control of the 
Colleges,—ın this case the Government, because the medical colleges are Govern- 
ment colleges affiliated to the University In these cucumstances, the Government 
was entitled to frame rules for admission to medical colleges controlled by it subject 
to the rules of the University as to eligibility and qualifications This was what was 
done in these cases and therefore the selection cannot be challenged on the ground 
ses it was not in’accordance with the University Act and the Rules framed there- 
under. 


We therefore partly allow the petitions and strike down rule 8 of the Rules for 
admission to medical colleges, which deals with districtwise allocation The appeal 
is also allowed to the same extent. We have alteady mdicated that so far as the selec- 
tion for the current year 1s concerned, it will stand, however, rule 8 will not be enfor- 
ced when selection 1s made hereafter. The petitione:s/appellant will get their costs, 
one set of hearing fee. 

VMK. —— Petitions and appeal partly allowed. 

THE SUPREME COURT OF INDIA. 


(Civil Appellate Jurisdiction ) 


PRESENT —M. HıDAyYATULLAH, Chief Justice R S BaoHawar, G A VADIA- 
LINGAM, K S. Hece anp A. N Grover, JJ 


T.K Lakshmana Iyer and others . Appellants* 
v. 
The State of Madras and others etc. Respondents. 


Madras Hindu Relrgious Endowments Act (II of 1927), as amended by Act V of 1944 and 
Act X of 1946, section 44-B—Obyect and applicability of —Resumption of lands under 
secton 44-B (2)—Grant of permanent lease by mamdar—Whetha lands can be re~ 
sumed—Lumitation for wmtration of proceedings under section 44-B (2). 

Words and Phrases—‘‘ Cowle.” 


There 1s a wéll-recognised distinction between the grant of the land burdened 
with a condition of service and the grant of land as remuneration for an office. 
Section 44-B does not apply to a personal mam burdened with a condition of 
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service It applies to an mam granted to an office-holde: as remuneiation for 
his service connected with a math or temple as also to an mam granted to the msti- 
tution directly The mams m the present case were not personal mams They 
were ınams gianted to office-holders as remuneratio for services to be rendered 
by them and were within the purview of section 44-B (held, further, that the 
mam comprised both the warams) 


Sub-section (2) 1s not dependent upon sub-section (1) and allows resumption 
even m cases where there bas been no alienatıor of the mam There can be no 
doubt that section 44-B (2) (a) (4) allows a resumption of the mam where there 
has been an alienation of the mam erther before or afte: 1934 Ever. apart from 
section 44-B, any inam whatever its mature could be resumed for failure to per- 
form the conditions of the grant The object of section 44-B was to define and 
enlarge the grounds on which the mams could be resumed and to devise a proper 
procedure for resumption On general grounds of public policy, the Legislature 
has declared that the mam may be resumed on any of the three grounds mentioned 
therem The first ground ıs that the holde: of the inam has made an alienation 
The words “has made” ın sub-section (2) (a) (ii) takes in all alienations past and 
future and not only future ahenations or alienations made after the section came 
mto force If there has been any alienation at any time the first ground exists 
and the mam may be resumed under secticn 44-B. The words “has failed” in 
Sub-section (2) (a) (ii) and the words “has ceased” and “has become” m 
sub-section (2) (a) (iii) sumilarly authorise 1esumption of the mam _ if the other 
grounds exist though they may have arisen earlier. Section 44-B (2) is m its 
direct operation prospective as ıt authorises only future resumption after ıt came 
mto force It 1s not properly called retrospective “ because a part of the 
requisities for its action is drawn from a time antecedent to its passmg” The 
mams m the present case are resumable under section 44-B (2) (a) (i) though 
the alienations were made before 1934 


A 


Section 44-B (2) (a) (i) 1s attracted if the holder of the inam has made an ex- 
change gift, sale or mortgage of the mam or has gıanted a lease of ıt for a term 
exceeding five years All leases do not come within the purview of section 44-B 
(2) (e) (i). The lease must be for a term exceeding five years A lease from 
year to year is not a lease for a term exceeding five years howsoever long the lessee 
might have contmued im possession of the demised lands (held on facts, that 
the plaintiffs ought not to be allowed to raise at this late stage the novel contention 
that the lease was from year to year) This contention is contiary to the case made 
by them m the plamt Moreover, the materials on the record do not support the 
contention The plamtıffs and their predecessor-in-title were m contınuous 
possession of the lands for over 80 years under the cowle lease. The original 
cowle 1s not forthcommg The plamtıffs clanned to be permanent alienees of 
the lands, held that the cowle granted a permanent lease and the mams were 
resumable unde: section 44-B 2 (a) (i) 


There 1s no period of Imitation prescribed for the mitiation of proceeduigs 
under section 44-B (2) The section gave a new statutory right of resumption of 
the mams On a resumption of the mams, the ttle, if any, of all persons 
claiming through the mamdars to any subordmate interest ın the mams stood. 
determmed (on facts, held, that no prescriptive title to the kudıwaram rights 
was acquired either agamst the mamdars or agamst the Government ` The 
Government could, therefore, resume the mam lands under section 44-B (2) 
and dıspossess the mamdars and the plamtıffs clamıng unde: them 5 


The word “ cowle”” means a lease 


Appeals by Special Leave from the Judgment and Decree, dated the l4th 
December, 1959 of the Madras High Court in Appeals Nos. 808 and 746 of 1954. 
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S T. Desu, Senior Advocate (P.C-Bhartarı, Advocate, and J.B. Dadachanyı, 
Advocate of M/s JB Dadachanı & Co, with him), for Appellants (In both the 
Appeals). 


AV Rangam, Advocate, for Respondent No. 1 (In C.A. No. 484 of 1965) 


R Gopalakrishnan, Advocate, for Respondents Nos 1 to 3 (In C.A. No 485 of 
1965) 


B. Dutta, Advocate, for Respondents Nos. 4, 9 and 11 (In C A. No. 484 of 1965) 
and Respondents Nos 13 to 17 and 20 (In CA No 485 of 1965) 


The Judgment of the Court was delivered by 


Bachawat, FJ —In the village of Thenkaraı in the Madurai District there 1s an 
ancient temple of Si1 Thuumoolanathaswamı. Inams were granted by Hindu 
kings for performance of services of watchman, palanquin-bearer, background 
musıc player, dancing girl, musical mstrument player, mason, blacksmıth-carpenter, 
potter, washeıman connected with the temple The mams were confirmed by the 
British Government For over 80 years, the mams were m the enjoyment of alie- 
nees from mamdars By an order passed on 10th April, 1947 under section 44-B 
of the Madras Hmdu Religious Endowments Act, the Revenue Divisional Officer, 
Usilampatti, resumed the inam lands and regranted them to the temple. On 
17th October, 1947, his order was confirmed on appeal by the District Collector. The 
Revenue Divisional Office: and the District Collector held that the mams comprised 
both melwaram and kudiwaram rights in the Jand The orders were passed on 
notice to the alienees The alienees instituted a suit in the Court of the Subordinate 
Judge, Madurai, unde: the proviso to section 44-B (2) (d) (i!) asking for a decree 
declarıng that the mam grants consisted of the melwaram only The suit was with 
drawn to the Court of the District Judge, Madurai, and registered as O S No. 3 of 
1954 They mstituted another suit m the Court of the Subordinate Judge, Madurai, 
askıng for a decree declarmg that the order of the Collector dated 17th October, 
1947 was a nullity This suit was transferred to the Couıt of the District Judge and 
registered as O S No 4o0f 1954 The District Judge dismissed O.S. No. 3 of 1954 
He decreed O S No 4 of 1954 and declared that the order resuming the inam lands 
was illegal and a nullity The plaintiffs filed an appeal registered as AS. No 746 
cf 1954 in the High Court of Madras from the decree m OS No. 3 of 1954. The 
High Court dismissed the appeal The State of Madras filed an appeal registered 
as AS No 808 of 1954 from the decree in O S. No. 4 of 1954 The High Court 
allowed the appeal and dismissed the suit with respect to all the inams except the 
Das:inam_ Regarding the Das: mam, the High Court dismissed the appeal as the 
inam was enfianchised and could not be resumed It is from the decree of the High 
Court dismissing the suits m respect of the other mams that the plaintiffs have filed 
these appezls afte: obtainmg Special Leave 


The two Courts concurently held that the mams comprised both the kudi- 
waram and the melwaram The District Judge held that the right to resume an 
inam could not be extinguished by adverse possession, and that, In any event, the 
claim of adverse possession was not established The High Court held that assum- 
ing the right of resumption could be so extinguished, it was not established that the 
plaintiffs and their predecessors-in-title were in possession of the mam lands 
adversely to the mamdarsor the Government. The District Judge held that the 
imams were personal mams burdened with services and the order of resumption was 
therefore illegal and a nullity The High Court reversed this findmg and held that 
the mams were for performance of services connected with the temple and were re- 
sumable under section 44-B The District Judge held that section 44-B was retro- 
spective m operation On this last pomt, the High Court did not express any opi- 
nion 


It may be noted that O S Nos 3 and 4 of 1954 were tried along with OS Nos 

1 aiid 2,of 1954 and disposed of by the District Judge by a common judgment. 

OS Nos I and,2 of 1954 related to inams granted for performance of puja in 
S—17 
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another temple. From the decrees passed m OS Nos 1 and 2 of 1954, there were 
appeals to the High Court and subsequently appeals to this Court The judgment 
in those appeals ıs reported ın Roman Catholic Mission v State of Madras? One of the 
pomts in all the four suits was whether section 44-B was ultra vires the powers of the 
Legislature This Court held that the Provincial Legislature was competent to enact 
section 44-B and the amendment to ıt 


On behalf of the appellants, Mr ST Desaısubmıtted that (1) the ınam grants 
did not comprise the kudıwaram , (2) the mams were personal mams burdened with 
services and were not resumable under section 44-B , (3) section 44-B (2) was not 
retrospective m operation and did not authorise resumption of the mams on the 
ground of any alienation thereof made before 1934 , (4) there was no alienation of 
the inams as contemplated by section 44-B (2) (a) (i) and (5) the right of resumption 
of the mam lands was extmguished by adverse possession of the lands by the alienees 
for over 60 years 


The Madras Hindu Religious Endowments Act, 1926 (II of 1927) was 
passed on 19th January, 1927 Section 44-B was imseited ın the present Act by 
Madras Act XI of 1934 and was later amended by Madras Act V of 1944 and 
Madras Act X of 1946 This section corresponds to section 35 of the Madras 
Hindu Religious and Charitable Endowmeats Act (XIX of 1951) which 
repealed Act II of 1927 The material provisions of section 44-B are m these 
terms : 


“44-B. (1) Any exchange, gift, sale or mortgage, and any lease for a term 
exceeding five years, of the whole or any portion of any mam granted for the 
support or mamtenance of a math or temple or for the performance of a charitv 
or service connected therewith and made, confirmed or recognised by the British 
Government, shall be null and void 


Explanation —Nothing contained m this sub-section shall affect or derogate 
from the rights and obligations ofthe landholder and tenant in respect of any 
land as defined m the Madras Estates Land Act, 1908 


(2) (a) The Collector may, on his own motion, or on the application of the 
trustee of the math or temple or of the Assistant Commissioner or of the Board or 
of any person havimg interest in the math or temple who has obtained the consent 
ofsuch trustee, Assistant Commissioner or Board, by order, resume the whole or 
any part of any such mam, on one or more of the following grounds, namely — 


(0) that the holder of such inam or part has made an exchange, gift, sale or 
mortgage of the same or any portion thereof or has granted a lease of the same or 
any portion thereof for a term exceedmg five years, or 


(i1) that the holder of such inam or part has failed to perform or make the 
necessary arrangements for performing, m accordance with the custom or usage 
of such math or temple, the charity or service for performing which the mam had 
been made, confirmed or recognised by the British Government, or any part of 
the said charity or service, as the case may be, or 


_ (iii) that the math or temple has ceased to exist or the charity or service m 
question has in any way become impossible of performance. 


When passing an order under this clause, the Collector shall determine whether 
such inam or the mam comprismg such part, as the case may be, 1sa grant of 
both the melwaram and the kudiwaram or only of the melwaram. 


w * * * * 


(f) Where any mam or part of an inam 1s resumed under this section, the 
Collector or the District Collector, as the case may be, shall, by order, re-grant 
such mam or part— 


em m mmm 
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(i) as an endowment to the math or temple concerned, or 


(11) in case of resumption on the ground that the math or temple has ceased 
to exist or that the charity orservice m question has in any way become impossi- 
ble of performance, as an endowment to the Board, for appropriation to such 
religious, educational or charitable purposes not inconsistent with the objects of 
such math or temple, as the Board may direct” 


The ınam title deeds, the entries m the Inam Fair Register prepared at the time 

-of the confirmation of the mams by the Inams Commussioner ın 1863 and the con- 
temporaneous statement made by the mamdars are of the same pattern ın respect 

-of all the mams. It 1s sufficient torefer to Exhibits B-4, B-5 and B-6 relating to the 
inam for the service of Sree Padam Thang: (palanquin-bearers) The statement, 
Exhibit B-4, shows that m Faslı 1272 corresponding to 1862-63, Veerabadra Mudah, 

Periasami Mudalı, Andiappa Mudalı were m enjoyment of the mam and rendering 
the service under the direction of the patsaldars or the trustees of the temple. They 

“made the followmg statement “For takmg the deities m procession round the village 
during the festival ın the temple of Tırumulanathaswamı and Akılandeswarı Amman 
ın the village of Kovıl Thenkarai the aforesaid land has been granted as inam 

The paısaldars appointed our ancestors and got service from them The aforesaid 
manyam was ın their enjoyment. Afterwards the manyam was drvided and during 

Fasli 36, it was registered in the name of myself mdıvıdual No 1 and m the names 

-of the fathers of dividuals Nos. 2 and 3 They were rendermg the service and 
enjoying manyam and in the same manner we have been rendermg the aforesaid 
service and enjoying the manyam ” The entries in the Inam Fair Register, Exhibit 

B-5 show that the mam belonged to the category of Devadayam and was for the 

service of Sree Padam Thang: which was being then rendered, that the original grant 
was made to the temple before Faslı 1212 corresponding to 1802-3, and that m 1863 
the inam was bemg enjoyed by Veerabadra Mudalı, Perasamı Mudali and Andiappa 

Mudalı. The title deed acknowledged their title to Devadayam or pagoda service 

inam to 11-47 acres of land held for the service of Sree Padam Thang: and confirmed 

the inam to them and their successor’s tax-free to be held without interference so 

long as the conditions of the grant were duly fulfilled. 


These documents show that the lands were bemg enjoyed by the mamdars and 
-were granted as mams. The amount of the assessment or melwaram was very low 
and could not be an adequate remuneration for the services to be rendered The 
plaintiffs clammed title to the lands under a grant from the mamdars on the footing 
that the mamdars were entitled to the kudiwaram and the melwaram. The con- 
«clusion 1s irresistible that the mam comprised both the warams. 


The mams were originally granted to the temple fo. the performance of services 
connected therewith. The trustees of the temple appomted persons to perform 
those services and placed the mams im their possession to be enjoyed by them as 
remuneration for the services to be rendered by them The Inam Commission 
confirmed the grants of the mams in favour of the hereditary office-holders then 
rendermg the services. Where there were several holders of the office, the inams 
were shown to be in their enjoyment in equalshares It 1s quite clear that the inams 
-were granted to the holders of hereditary offices as remuneration for services to be 
rendered by them in connection with the temple. 


There ıs a well-1ecognised distinction between the grant of the land burdened 
with a condition of service and the grant of land as remuneration for an office, see 
Forbes v Meer Mahomed Tuqueet Section 44-B does not apply to a personal mam 
burdened with ascondıtıon of service. See P V Bheemsena Rao v Sırıgırı Pedda Yella 
Reddı.3 It applies to an inam granted to an office-holder as remuneration for his 
services connected with a mzth or temple as also to an nam granted to the mstitution 
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directly. The inams in the present case were not personal mams. They were inams 
granted to office-holders as remuneration for services to be rendered by them and 
were within the purview of section 44-B. ; 

The next question 1s whether section 44-B allows 1esumption of an mam falling: 
within the purview of the section where the mam was alienated before the section 
came mto force ın 1934 Sub-section (1) of section 44-B renders null and void 
certain alienations of the mam Sub-section (2) authorises resumption of the mam. 
on certain grounds Sub-section (2) is not dependent upon sub-section (1) and. 
allows resumption even m cases where there has been no alienation of the mam 
In the present case, we are not concerned with the retrospective operation of sub-. 
section (1) of section 44-B, and we express no opmion on ıt But there can be no 
doubt that section 44-B (2) (a) (1) allows a resumption of the mam where there has 
been an alienation of the mam either before or after 1934 Even apart from section 
44-B, any inam whatever its nature could be resumed for failure to perform the 
conditions of the grant Subject to certam restrictions and safeguards, paragraph 2 
of the Board’s Standmg Order No 54 permitted resumption of religious and charı-- 
table mams on the ground that the land was alienated or otherwise lost to the ms-- 
titution or service to which ıt once belonged or on the ground that the terms of the 
grant were not observed. The object of section 44-B was to define and enlarge- 
the grounds on which the mams could be resumed and to devise a proper procedure 
for resumption On general grounds of public policy, the Legislature has declared 
that the mam may be resumed on any of the three grounds mentioned therein 
The first ground ıs that the holde: of the mam has made an alienation The words 
“has made ” in sub-section (2) (a) (1) takes in all alıenations past and future and 
not only-future alienations or alienations made after the section came into force 
If there has been any alienation at any time the first ground exists and the inam 
may be resumed under section 44-B The words “has failed ” in sub-section (2) 
(2) (12) and the words “ has ceased ” and “has become ” ın sub-section (2) (a) (111) 
similarly authorise resumption of the inam if the other grounds exist though they- 
may have arisen earlier ~ Section 44-B (2) ısım its direct operation prospective as it 
authorises only future resumption after ıt came into force It 1s not properly called 
retrospective * because a part of the requisites for its action is drawn from a time 
antecedent to its passing”? See Maxewll on Interpretation of Statutes, 11th Edn., p 211. 
The imams in the present case are resumable under section 44-B (2) (a) (1) though 
the alienations were made before 1934. 


Section 44-B (2) (a) (1) is attracted if the holder of the mam has made an ex- 
change, gift, sale or mortgage of the mam or has granted a lease of ıt for a term 
exceedmg five years In the plamt mn sut OS Ne 4 of 1954 the plamtiffs claimed 
that one Kunjunna Ayyar, their predecessor-m-title purchased the lands from the 
inamdars before 1861 The plamtiffs failed to prove that the inamdars sold the 
lands The only direct evidence as to how Kunjanna Ayyar came into possession 
of the suit lands is furmıshed by Exhibit A-2, a statement made by the mam-holders 
to the Madurai District Collector on 14th August, 1868 It shows that Kunjanna 
Ayyar had taken the lands on cowle from the inamdars The word “cowle ” 
means a lease In Wislon’s Glossary 1t 1s stated that the word ordmarily denotes a 
lease and not a mortgage Before the District Collector the plamtiffs admitted that 
they were holding under a cowle lease The District Collector held that the aliena- 
tion was within the purview of section 44-B The High Court also held that the 
plaıntıffs and their predecessor-ın-tıtle were m enjoyment of the lands under the 
lease At ro stage of the litigation either before the revenue authorities or m the 
plait or before the District Judge or in the High Court did the plamtıffs contend 
that the alienation in their favour was not within the purview of sectior 44-B (2) (a) 
(i) As a matter of fact, the case made ın the plamt was that ther predecessor-m-- 
title had purchased the land from the mamdars Such an alienation 1s clearly 
within the purview of section 44-B (2) (a) (1) For the first time m this Court it 1s 
contended that the alienation was by way,of a lease from year to year. It may be 
conceded that all leases do not come withın the purview of section 44-B (2) (a) (52 
The lease must be for a term exceeding five years A lease from year, to year is not 
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a lease for a term exceeding five years howsoever long the lessee might have continued 
in possession of the demised lands. But we think that the plaintiffs ought not to be 
allowed to raise at this late stage the novel contention that the lease was from year 
to year. This contention ıs contrary to the case made by them in the plaint More- 
over, the materials on the record do not support the contention. The plamtrffs 
and their predecessor-in-title were in continuous possession of the lands for over 80 
years under the cowle lease The orıgınal cowle 1s not forthcommg. The plamtiffs 
claimed to be permanent alienees of the lands In all these circumstances, we are 
inclined to presume that the cowle granted a permanent lease and the mams were 
resumable under section 44-B (2) (a) (1). 


There is no period of limitation prescribed for the iumtiation of proceedings 
under section 44-B (2) The section gave a new statutory right of resumption of the 
inams. On a resumption of the mams, the title, 1f any, of all persons claımıng 
through the mamdars to any subordmate mterest ın the mams stood determined 
Kunjanna Ayyar and his successors-in-title were lessees of the mam lands under 
the inamdars. During the contmuance of the tenancy, their possession was not 
adverse to the inamdars A forhorarı, their possession. was not adverse to tre Govern- 
ment under whom the mamdarsheld the mam lands. They did not acquire any 
prescriptive title to the kudiwaram rights either against the ımamdars or against 
Government The Government could, therefore, resume the inam lands under 
section 44-B (2) and dispossess the mamdars and the plamtiffs clamıng as lessees 
under them The question whether an alienee from the inamdar can acquire 
prescriptive title to the kudiwaram rights in the inam lands agamst the Govern- 
ment and thereby defeat the latter’s right to resume the mam does not, therefore, 
arise for decision, and we express no opmion on it. It may be noted that in Roman 
Catholic Mission v. State of Madras! this Court held that there is no limitation 
barring imposition of assessment on the land after resuming the melwaram 


It follows that both the kudıwaram and melwaram rights were rightly resumed 
under section 44-B (2) (a) (1) 


In the result, the appeals are dismissed. In all the circumstances of the case 
there will be no order as to costs 


B.V.J. Appeals dismissed. 
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THE SUPREME COURT OF INDIA. 
(Gıvıl Appellate Jurısdıctıon ) 
PRESENT —G K Mirrer AND K S Hecpe, JJ. 
P.D. Sharma .. Appellant? 
v 
The State Bank of India .. Respondent. 
Constitution of India (1950), Articles 226, 132 and 133 (1) (c)—Special Leave application 


pending application under Articles 132 and 133—Appellant failing to mention the * 


fact, but mentioning only the fact of dismissal of his application under Article 226— 
No deliberate suppression of fact—Special Leave, if could be revoked 


Constitution of India (1950), Articles 226 and 136—Scope of appeal under Article 136 wider ' 


than petition under Article 226—Appeal under Article 136, if can succeed even if no case, 
is made out to issue a writ of certiorari. 


Industrial Disputes Act (XIV of 1947), section 33 (2) and (3)—Interpretation and scope of 
the sub-sections—Right of the employer to punish his employee for misconduct under com- 
mon law—Limitation on the employer’s right during the pendency of the industrial dispute— 
Decision on industrial dispute—Effect on application for permission to dismiss the 
employee. 


' The High Court summarily rejected the appellant’s application under Article 
226 of the Constitution. The Appellant approached the Supreme Court for 
Special Leave when his application under Articles 132 and 133 (1) (c) was pending 
in the High Court Though n his Special Leave application the appellant mentioned 
the fact that his application under Article 226 had been dismissed by the High 
Court, he failed to mention the fact that his application for a certificate under 
Articles 132 and 133 was pending before the High Court Since, the omission to 
mention that his application for a certificate under Articles 132 and 133 was 
pending, was not a deliberate suppression of the fact, thereis no reason to revoke 
the Special Leave granted. 


The scope of an appeal under Article 136 1s much wider than a petition under 
Article 226 In an appeal under Article 136, the Court can go into the question 
of fact as well as law whereas the High Court in the writ petition could have only 
to consider the question which would have been strictly relevant ın an application 
for a writ of certiorari From the Order of the High Court ıt ıs not possible to 
find out the reason or reasons that persuaded it to reject the appellant’s petition. 
An appeal under Article 136 agaist the Order can succeed even if no case 1s 
made out to issue a writ of certiorari 


On acomparison of sub-section (2) and (3) ofsections 33 ofthe Industrial Disputes 
Act, 1947, 1t would beseen that the scope ofthe two provisions are wholly different. 
The purpose of those two sections are also wholly different This will be clear 
from the history of section 33 since 1ts corporation of the Act of 1947. By 
enacting section 33 the Parliament wanted to ensure a fair and satisfactory engury 
of an industrial dispute undisturbed by any action on the part of the employer 
which could create fresh cause for disharmony between him and his employee. 
The object of section 33 1s that during the pendency of an industrial dispute status 
quo should be maintained and no further element of discard should be introduced. 
But, then distinction was made between matters connected with the ındustrıal 
dispute and those unconnected wıthıt While constzuing thescope of, sub-section.(3} 
of section 33 1t 1s to be borne in mind that under the common law the employer 
‘has a right to punish his employee for misconduct Once the industrial dispute 
was decided the ban placed on the common law, statutory or cpntractual rıghts of 
the respondents (employer) stood removed and it was free to exercise those rights. 
Thereafter there was no need to take anybody’s permission to exercise 1ts rights. 
In other words, the limitation placed on therespondent’srights by sub-section (3} 
ae 
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ofsection 33 disappeared the moment the indusi1 1a] dispute was decided Theire~ 
n fore, the tribunal had no competence to consider the application made by the 
respondent after the industrial dispute was decided 
Appeal by Special Leave from the Order, dated the roth February, 1965 of the 
Labou: Court, Lucknow (Central) ın Miscellaneous Case No. 22 of 1963. 


Petition for Special Leave to Appeal (Cıvıl) No. 1385 of 1967 and Civil Miscel- 
laneous Petition No 3144 of 1967 


A K Sen, Senior Advocate (Dr Anand Prakash, Advocate, with him), fo: Appel- 
lant 


~ 


Niren De, Solıcıtor-General of India and S. V. Gupte, Senio: Advocate 
(K. Baldev Mehta, Advocate and H L Anand, Advocate of Anand, Das Gupta and 
Sagar with them), for Respondent 


The Judgment of the Court was delivered by 


Hegde, 7 —In the aforementioned appeal by Special Leave, the point for consi-- 
deration 1s whether the Labour Court, Lucknow, was right in its conclusion that ıt 
was not competent to deal with Misc. Case No 22 of 1963 on its file, an application 
under section 33 (3) of the Industrial Disputes Act, 1947 


In 1961, the appellant was a clerk working ın the Dehradun branch of the 
State Bank of India, the respondent herem In connection with certam alleged 
musconduct the respondent held a departmental enquiry against him ; came to the 
conclusion that he was guilty of the charge levelled against him and for the said 
offence ıt proposed to dismiss him from its service But as at that time an industrial 
dispute between the respondent and its workmen was pending before the 
National Industrial Tribunal ın Ref No 1 of 1960 (which will hereinafter be refer- 
red to as the industrial dispute), and the appellant beirg one of the office bearers of 
a recognized trade union connected with the respondent and consequently a ‘ pro- 
tected workman ’,1t applied on 27th April, 1962 under section 33 (3) to the National 
Industrial Tribunal for permission to discharge him from service On the authority 


ofan order made by the Central Government on 23rd December, 1960 under sub- 


section (2) of section 33-B, the National Industrial Tribunal, Bombay, transferred the 
said application to the Labour Court, Delhı The National Industrial Tribunal, 
Bombay, made its award in the aforementioned Reference on 7th June, 1962 The 
same was published ın the official gazette on 13th June, 1962 and it came into force 
on gist July, 1962 Thereafter on 23rd Febuary, 1963 the Government of India 
transferred the respondent’s application under section 33 (3) pending before the 
Labour Court, Delhi, to the Labour Court, Lucknow That Court dropped the 
said proceedings as per its order dated roth February, 1965 holding that ın view of” 
the award ın the Reference ın question ıt had no competence to deal with that applı- 
cation This order of the Labour Court was challenged by the appellant ın Cıvil 
Misc Writ Petition No 619 of 1965 on the file of the Allahabad High Court That 
petition was summarily dismissed. Thereafter he applied to that Court for a certificate 
under Articles 132 (1) and 133 (1) (C) of the Constitution During the pen- 
dency of that application, he moved this Court on 17th July, 1965 for Special Leave 
under Article 136 of the Constitution to appeal agamst the order of the Tribunal. 
Special Leave was granted by this Court on 8th September, 1965. The application 
for certificate made before the Allahabad High Court was rejected by that Court by 
its order, dated 13th Sepetember, 1965 No application for Special Leave under 
Arucle 136 was filed against that order 


When this appeal came up for hearing on a previous occasion, learned Counsel 
for the respondent urged that the Special Leave granted should be revoked as the 
appellant had not appealed against the order made by the Allahabad High Court 
in his writ petition Thereafter, the appellant moved this Court for Special Leave 
against the order of the Allahabad High Court rejecting his writ petition? He also 
filed,an application for condonatıon of the delay ın submitting that Special Leave ° 
application , 
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We are not satisfied that there 1s any force in the prelimmary objection taken 
by the learned Solıcıtor-General on behalf of the respondent This case does not 
fall within the rule laid down by this Court ın Daryao and others v State of UP and 
others. As seen earlier, the High Court summarily dismissed the writ petition filed 
by the appellant. ‘Phe order dismissing the writ petitio 1 was not a speaking order. 
Hence no question of res judicata arises The learned Solıcıtoı-General did not 
try to bring the present case within the rule laid down ın Daryao’s case 1 His con- 
tention was that the order of the High Court not having been appealed against the 
same has become final and therefore ıt would be inappropriate for this Court to 
grant the relief prayed for by the appellant According to him, if the present appeal 
ıs allowed there will be two conflicting final orders We fre unable to accept 
this contention as correct. The scope of an appeal under Article 1 36 ıs much, 
wider than a petition under Article 226 In an appeal under Article 136 this Court 
can go into questions of facts as well by law whereas the High Court 
in the writ petition could have only considered questions which would have been 
strictly relevant ın an application for a writ of certiorari From the order of the High 
Court ıt 1s not possible to find out the reason or reasons that persuaded ıt to 1¢ject 
the appellant’s petition An appeal under Article 1 36 against an order can succeed 
even if no case ıs made out to issue a writ of certiorari 


The decision of this Court ın Management of Hindustan Commercial Bank Lid., 
Kanpur v Bhagwan Dass?, to which reference was made by the learned Solicitor- 
General does not bear on the question under consideration There the appellant 
had applied to the High Court for the issue of a certificate under Article 132 against 
its order but without pursuing that application he applied for and obtaıned from this 
Court Special Leave to appeal against the very same order and that without obtaın- 
ing exemption from compliance with rule 2 of Order 13 of the rules of this Court. 
It was under those circumstances this Court held that Special Leave granted 
should be revoked. 


The learned Solicitor-General ın support of his preliminary objection placed a 
great deal ofreliance on the decision of this Court ın Chandi Prasad Chokhani v State of 
Bihar’. That wasa case under the Bihar Sales Tax Act The appellant's claim 
of certain deductions had been disallowed by the department He went up in revi- 
sion to the Board of Revenue. The Board of Revenue dismissed his revision Petition. 
Thereafter under section 25 (1) of the Bihar Sales Tax Act, he applied to the Board of 
Revenue by means of three different applications to state a case to the High Court 
of Patna in each of those petitions on questions of law formulated by him ın his apph- 
cations. But those applications were rejected The appellant then moved the High 
Court to call upon the Board to submit to ıt for its opinions the questions of law set 
out by him in his applications. The High Court dismissed his applications in respect 
of the first two periods of assessment by its order dated 17th November, 1954 ıt 
directed the Board to state a case in regard to the third period on one of the questions 
of law mentioned in the petition which alone ın its opinion arose for consideration 
By its judgment dated, 21st January, 1957 the High Court answered that question 
against the appellant. On 17th F ebruary, 1955 the appellant made applications to 
this Court for Special Leave to appeal against the order of the Board of Revenue 
referred to earlier. The leave prayed for was granted. When the appeals came up 
for hearing, objection was raised as to their maintainability This Court held that 
though the words of Article 136 are wide this Court has uniformly held as a rule of 
practice that there must be exceptional and special circumstances to Justify the exercise 
of the discretion under that article In the circumstances of that case the Court 
opined that the appellant was not entitled to obtin Special Leave against the orders 
of the Board of Revenue and thus bypass the orders of the High Court. In the course 
of the judgment this Court observed : a 
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“The question before us ıs not whether we have the power, undoubtedly, 
we have the power, but the question 1s whether in the circumstances under present 
consıderaticn, ıt ıs a proper exercise of discretion to allow the appellant to have 
resort to the power of this Court under Article 136 That questicn must be decid- 
ed on the facts of each case, having regard to the practice ofthis Court and the limi- 
tations which this Court itself has laid down with regard to the exercise of its dis- 
cretion under Article 136”. 


The reasons that persuaded this Court to revoke the Special Leave granted in those 
appeals are not available in this case. 


This takes us to the question whether a case ıs made out to revoke the Special 
Leave granted We shall presently see that an important questicn of law arises fcr 
decision in this case. The High Court summarily rejected the appellant’s applica- 
tion under Article 226 At the tıme the appellant approached this Court fcr Special 
Leave, his application under Articles 132 and 133 (1) (c) was pending ın the High 
Court Though in his Special Leave applıctıon the appellant menticned the fact 
that his applicaticn under Article 226 had been dismissed by the High Ccurt, he 
failed to mention the fact that his application for a certificate uncer Articles 192 and 
133 was pending befc re the High Court We were assured by Mr A K Sen, learned 
Counsel for the appellant that this cmussion was due to an erronecus impressicn cf the 
law on the part of the Advocate on record and there was no intention to keep back that 
fact from this Court. As seen earlier the fact that the appellant’s applicaticn under 
Article 226 had been dismissed was mentioned ın the Special Leave application. 
Hence the omission ın question cannot be considered as a deliberate suppression of 
afact Under these circusmtances, we do not think that a case 1s made out to revoke 
the Special Leave granted. 


We ncw come to the merits of the appeal. As seen earlier the .-ıbunal had 
concluded that ıt had no competence to pass orders on the applıcatıcn ma te by the 
respondent under section 33 (3) as the industz1al disputes had ccme to an end ecause 
of the award made by the National Tribunal Acccidirg to Mr Sen ther ibunal 
erred in taking that view He urged that once an applıcatıcn under section 33 ( 3) 1s 
validly made, the tribunal must decide whether the permussicn scught fcr shcud be 
granted o1 refused even though the industrial dispute had been decided during the 
pendency of that applicaticn His contention was that if an application under 
sub-sections (1), (2) or (3) cf section 33 1s made during the pendency ofan industrial 
dispute, the tribunal which considers that applıcatıcn has tc make an order cne way 
or the other In supportof this contention he placed strcng reliance on the decision of 
this Courtin Tata /ronand Steel Co Lid v.S N Modak! That was a case arising under 
section 33 (2) (b) The questicn that arose for decisicn therein was whether a pro- 
ceeding validly ccmmenceed under that provision would autc matically cc me to an 
end merely because the industrial dispute had in the meanwhile been finally deter- 
mined This Court upheld the view taken by the tribunal that such an application 
would not autcmatically ccme to an end It was held therem that an application 
under section 33 (2) (b) ıs an mdependent proceeding and not an interlocutory 
proceeding , it 1s a proceeding between an employer and his employee who was no 
doubt concerned with the industrial dispute along with the other employees; but ıt 
is nevertheless a proceeding between two parties in respect of a matter not covered by 
that dispute It was further laid down there that the order for the approval of 
which the application had been made would remain inchoate until the tribunal 
accords 1ts approval, the said order cannot effectively terminate the relationship of 
the employer and the employee until an approval for that order 1s obtained from the 
tribunal. If the approval ıs not accorded, the employer would be bound to treat 
the workman as hig employee and pay him full wages for the period even though the 
employer may subsequently proceed to terminate the employee’s service. In that 
case this Court confined its attention to the scope of section 33 (2) (b). It did not 
address itself to section 33 (3). Hence, Mr. Sen is not right ın his contention that the 
rule daid down in that decision governs the controversy before us. 
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Alternatively, Mr. Sen contended that the ratio of that decision at any rate 
would support his contention. To find out whether the ratio of that decision has 
any bearing on the question that 1s before us, we have to examine sub-sections (2) 
and (3) of section 33. They read: 


2 “ (2) Durıng the pendency of any such proceeding ın respect of any indus- 
trial dispute, the employer may, ın accordance with the standing orders applicable 
to a workman concerned ın such dispute, or, where there are no such standing 
orders, ın accordance with the terms of the contract, whether express or ımplıed, 
between hım and the workman—(a) alter, ın regard to any matter not connected 
with the dispute, the conditions of service applicable to that workman immedi- 
ately before the commencement ofsuch proceeding ; or (b) for any misconduct not 
connected with the dispute, discharge or punısh, whether by dismissal or other- 
wise, that workman $ , 


Provıded that no such workman shall be dıscharged or dısmissed, unless he 
has been paid wages for one month and an application has been made by the em- 
ployer to the authority before which the proceeding 1s pending for approval of 
the action taken by the employer. 


(3) Notwıthstandıng anything contaıed in sub-section (2), no employer 
shall, during the pendency of any such proceeding in respect of an industrial dis- 
pute, take any action against any protected workman concerned in such dispute— 
(a) by altering to the prejudice of such protected workman, the conditions of 
service applicable to him immediately before the commencement of such proceed- 
ings ; or (b) by discharging or punishing, whether by dismissal or otherwise, such 
protected workman, 
save with the express permission in writmg of the authority before which the 
proceeding is pending. 

Explanation —For the purposes of this sub-section, a ‘ protected workman’ in 
relation to an establishment, means a workman who, bemg an officer of a regis- 
tered trade union connectea with the establishment is recognised as such in accord- 
ance with rules made in this behalf.” 


One common condition precedent for an application to be made under both 
thost provisions 1s the pendency of any conciliation proceedings before a conciliation 
officer ora board or any proceeding before an arbitrator or a labour Court ora trikunal 
or National Tribunal in respect of an industrial dispute. That apart the two 
provisions deal with different situations, Sub-section (2) of section 33 concerns itself 
with actions that may be taken by an employer against his employees in respect of 
matters not connected with the industrial dispute. In those cases though the 
employer can take any of the actions mentioned ın that provision ın accordance with 
the standing orders or where there are no such standing orders, ın accordance with 
the terms of the contract, whether express or implied, between him and the work- 
men, on his own authority, he must, ın the case of discharging or punishing whether 
by dismissal or otherwise, a workman, pay him wag s for one month and must also 
make an application to the authority before which the industrial dispute 1s pending 
for approval of the action taken by him. Sub-section (3) of section 33 deals with 
“ protected workman’ which expression in relation to an establishment means a 
workman who being an officer of a registered trade union connected with the esta- 
blıshment, 1s recognized as such ın accordance with the rules made ın that behalf. 
If the employer wants to take any action prejudicial to a protected workman con- 
cerned ın an industrial dispute pending before one of the authorities mentioned earlier 
he can do so only with the “ express permission in writing of the authority before 
which the proceeding 1s pending.” On a comparison of sub-secitons (2) and (3) of 
section 33 ıt will be seen that the scope of the two provisions are wholly different. 
Taking the case of a worker’s discharge or pumshment by dismissal or otherwise ın 
the former the previous permission of the authority before which the industrial dis- 
pute 1s pending 1s necesssary but under the latter only a subsequent approvad from a 
competent authority 1s needed, Though the application undeg that provision 
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should be made to the authority before which the industrial dispute is pending 
the approval to be obtained need not be from that authority. Once approval 1s 
given ıt goes back to the date on which the order in question was made. If the 
approval asked for 1s not accorded then the action taken by the employer becomes 
ab initio void and the employee will contmue, ın service and his conditions of service 
will also contınue without any break as if the order in question had not been made 
at all. Hence we are unable to accept the contention of Mr. Sen that the decision 
ofthis Court in Tata Iron and Steel Company’s case! has any bearing on the question 
to be decided ın this case. , 


The purpose of those two sub-sections are wholly different. This will be further 
clear 1f we refer to the history of section 33. Thatsection, since its incorporation 
in the Act in 1947, has undergone several legislative changes. 

As it stood originally it read: 

“ No employer shall durmg the pendency of any conciliation proceeding 
or proceedings before a tribunal in respect of any industrial dispute, alter to the 
prejudice of the workmen concerned ın such dispute the conditions of service 
applicable to them immediately before the commencement of such proceedings, 
nor save with the express permission ın writing of the conciliation officer, board 
or tribunal, as the case may be, shall he during the pendency of such proceedings, 
discharge, dismiss, or otherwise punish any such workmen, except for misconduct 
not connected with the dispute.” 

The section was amended by Act XLVIII of 1950. ‘The amended section read: 

“ During the pendency of any conciliation proceedings or proceedings before 
a tribunal in respect of any industrial dispute, no employer shall (a) alter to the 
prejudice of the workmen concerned in such dispute the conditions of service appli- 
cable to them immediately before the commencement of such proceedings; (b) 
discharge or punish, whether by dismissal or otherwise, any workmen concerned 
in such dispute; ? 

save with the express permission in writing of the conciliation officer, board or 
tribunal, as the case may be.” 

The amended section dropped the exception made in respect of misconduct not 
connected with the dispute. This change in the law prevented the employers from 
discharging or punishing their employees even ın respect of a misconduct not' cdn- 
nected with the industrial dispute. That was a serious inroad into the disciphnary 
jurisdiction of the employer. It is possibly with a view to avoid unnecessary inter- , 
ference with the rights of the employers the section was amended by Act XXXVI 
of 1956. 


In Strawboard Manufacturing Co. v. Gobind”, this Court observed : 


“ The plain object of the section was to maintain the status quo as far as possible 
during the pendency of any industrial dispute before a tribunal. But it seems to 
have been felt that section 33, as it stood before the amendment of 1956, was too 
stringent for ıt completely took away theright of the employer to make any altera- 
ation ın the conditions of service or to make any order of discharge or dismissal 
without m ıkıng any distinction as to whether such alteration or such an order 
of discharge or dismissal was ım any manner connected with the dispute pending 
before an industrial authority. It seems to have been felt therefore that the strin- 
gency of the provision should be softened and the employer should be permitted 
to make changes 1n conditions of service etc. which were not connected with, the 
dispute pending before an imdustrial tribunal. For the same reason it was felt 
that the authority of the employer to dismiss or discharge a workman should 

“not be completely taken away where the dismissal or discharge was dependent on 
the matters unconnected with the dispute pending before any tribunal. At the 
same time ıt seems to have been felt that some safeguards should be provided for 
a workman who m ıy be discharged or dismissed durıng the pendency of a dispute 
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on account of some matter unconnected with the dispute Consequently section 
33 was tedrafted ın 1956 and considerably expanded ” 


By enacting section 33 the Parliament wanted to ensure a fair and satisfactory 
enquiry of an mdustrial dispute undisturbed by any acticn cn the part of the emplo- 
yer which could create fresh cause for disharmony between hım and hus employees 
The object of section 33 1s that during the pendency of an industrial dispute status 
quo should be mamtamed and no further element of discord should be introduced. 
But then distinction was made between matters connected with the industrial dispute 
and those unconnected with ıt. 


While construing the scope of sub-section (3) ofsectscn 33 we have to bear m 
rand the fact that under the common law the employer has a 1ight to punish his 
employee for mısconduct. Therefore all that we have to see 1s, to what extent that 
right is taken away by sub-section (3) of section 33 There 1s no doubt that at the 
tıme the application m question was made, an mdustrial dispute was pending 
between the respondent and its employees It 1s admitted that the appellant 1s a 
‘protected workman’ He had not been discharged or pumshed befcre the mdus- 
trial dispute was decided, though no doubt the respondent had proposed to dismiss 
him after obtaming the necessary permissicn frem the tnbunal The epphication 
for permission to dismiss hım was made during the pendency of the prıncıpal dispute. 
No such permission would have been necessary 1f no industrial dispute between 
the respondent and its employees was pending Hence, the sole reason fcr that 
application was the pendency of the industrial dispute Once the industrial dispute 
was decided, the ban placed on the common law, statutory or contractual rights 
of the respondent stood removed and ıt was free to exercise these rights There- 
after there was no need to take anybody's permission to exercise 1ts nights İn other 
words, the lımıtatıon placed on the respondents rights by sub-secticn (3) cf secticn 33 
disappeared the moment the industrial dispute was decided We aie m zgicement 
with the tribunal that ıt had no competence to ccnsider the applicaticn made by the 
respondent after the industrial dispute was decided. 


The learned Solicitor General tried to support tne conclusicn cf the tribunal cn 
yet another ground His contention was that the permission scught fcr cculd 
have been granted only by the authority befcıe which the industrial dispute was 
pending. In the instant case that dispute was pending before the National Tribunal 
at Bombay. Therefore according to hım, the permussicn asked fer could not have 
been given. ether by the Labour Court at Delhi or bythe Labour Court at Lucknow. 
The language of sub-section (3) of section 33 prima facie lends support to this conten- 
tion. But m resisting that contenticn Mr Sen relied cn secticn 33-B which confers 
power on the Government and under certain condıtıonson the Tribunal or National 
Tribunal as the case may be to transfer any proceeding pending before them to 
Labour Court. The language of this provisicn 1s not in harmony with that ın sub- 
sections (1) and (3) of section 33. The learned Solıcıtor-General urged that to 
harmoniously construe these provisions we must confine the operation of section 33- 
only to cases falling under sub-section (2) of section 33. It 1s not necessary to decide 
this controversy ın this case m view of our conclusion that the Labour Court at Luck- 
now was right ın 1ts conclusion that it had no competence to grant the pe:mussion 
prayed for as the industrial dispute had ccme to an end. 


For the reasons mentioned above, the appeal 1s dismissed but there will be no 
order as to costs, The Special Leave application as well as the Civil Miscellaneous 
Petition have now become superfluous. They are accordingly dısmıssed without 
costs. 

V.M.K. . Appeal dismissed, 
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